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SCHEDULE 


SHOWING    m    WHAT    VOLUMES    OF    THIS    SERIES    THE    CASES 

REPORTED  IN   THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


State  reports  are  in  parentheses,  and  the  numbers  of  this  series  in  bold-faeed  flgnrea. 


Alabama.  —  (83)  3;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 
91)  24;  (92)  25;  (98)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 
42;  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  53:  (106,  107,  108)  64 
(109.  110)  56;  (HI)  56;  (112)  57;  (113)  59;  (114)  62;  (115.  116)  67 
(118,  119)  72;  (120)  74;  (121)  77;  (122,  123,  124,  125)  82;  (126,  127)  85, 
(128)  86;  (129)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (134)  92;  (135) 
93;  (136)  96;  (137)  97;  (138)  100;  (139)  101;  (140)  103. 

Arkansas.  —  (48)  3;  (49)  4;  (50)  7;  (51)  14;  (52)  20;  (53)  22;  (54)  26; 
(55)  29;  (56)  35;  (57)  38;  (58)  41;  (59)  43;  (60)  46;  (61.  62)  54; 
(63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86;  (70)  91;  (71) 
100. 

California.  -  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78.  79)  12;  (80) 
13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22 
(89)  23;  (90,  91)  25;  (92,  93)  27;  (94)  28;  (95)  29;  (96)  31;  (97)  33 
(98)  35;  (99)  37;  (100)  38;  (101)  40;  (102)  41;  (103)  42;  (104)  43, 
(105)45;  (106)46;  (107)  48;  (108)49;  (109)  50;  (110,  111)  52;  (112) 
53;  (113)  54;  (114)  66;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63; 
(120)  65;  (121)  66;  (122)  68;  (123)  69;  (124)  71;  (125)  73;  (126)  77; 
(127)  78;  (128,  129)  79;  (130)  80;  (131)  82;  (132)  84;  (133)  85;  (134) 
86;  (135)  87;  (136)  89;  (137)  92;  (138)  94;  (139)  96;  (140)  98;  (141)  99; 
(142)  100;  (143)  101;  (144)  103. 

Colorado. —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (15)  22;  (16)  25; 
(17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  55;  (23)  58;  (24)  65; 
(25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93;  (30)  97;  (31)  102. 

Connecticut.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  21;  (60)  25; 
(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;  (66)  50;  (67)  52;  (68)  57; 
(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  92;  (75)  96;  (76)  100. 

Delaware. —(5  Houst.)  1;  (6  Houst.)  22;  (7  Houst.)  40;  (9  Houst.)  43; 
(1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Peuuewill)  82;  (3 
Pennewill)  94;  (4  Peuuewill)  103. 
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Florida.  — (22)  1;  (23)  11;  (24)  12;  (25,  26)  23;  (27)  26;  (28)  29;  (29)  30; 
(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36)  51;  (37)  53; 
(38)  56;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43)  99;  (44)  103. 

Georgia.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20 
(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35;  (91,  92,  93)  44 
(94)  47;  (95,  96)  51;  (97)  54;  (98)  58;  (99)  59;  (100)  62;  (101)  66 
(102)  66;  (103)  68;  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  75, 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (114)88;  (115)  90;  (116) 
94;  (117)  97;  (118)  98;  (119)  100;  (120)  102. 

Idaho.  —  (2)  35;  (3,  4,  5)  95;  (6)  98;  (7)  97;  (8)  101. 

Illinois. —(121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  11; 
(128)15;  (129)16;  (130)  17;  (131)  19;  (132)  22;  (133,  134)  23;  (135) 
25;  (136)  29;  (137)  31;  (138.  139)  32;  (140,  141)  33;  (142)  34;  (143, 
144,  145)  36;  (146,  147)  37;  (148)  39;  (149,  150)41;  (151)  42;  (152)  43; 
(154)45;  (153,155)46;  (156)47;  (157)48;  (158)49;  (159)50;  (160, 
161)  52;  (162)53;  (163)54;  (164,  165)56;  (166)57;  (167)59;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (1S5) 
76;  (186)  78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  85 
(193)  86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93 
(201)  94;  (202)  95;  (203)  96;  (204,  205)  98;  (206,  207)  99;  (208)  100 
(209)  101;  (210)  102;  (211,  212)  103. 

Indiana.— (112)  2;  (113)  3;  (114)  5;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 
(128)  25;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36;  (134)  39; 
(135)  41;  (136)  43;  (137)  45;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  3 
Ind.  App.;  141)  50;  (4,  5,  6  Ind.  App.;  142)  51;  (7,  8  Ind.  App.;  143)  52; 
(9,  10  Ind.  App.)  53;  (11  Ind.  App.)  54;  (13  Ind.  App.;  144)  55;  (14 
Ind.  App.)  56;  (15  lud.  App.;  145)  57;  (146)  58;  (16  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  Ind. 
App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  lud.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)  83;  (26  Ind.  App.)  84;  (157; 
27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92;  (29  Ind.  App.)  94;  (159) 
95;  (30  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.)  99;  (161)  100;  (32 
Ind.  App. ;  162)  102. 

Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20 
(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45 
(89,  90),  48;  (91)  51;  (92)  54;  (93)  57;  (94,  95)  58;  (96.  97)  59;  (98)  60 
(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68 
(107)  70;  (108)  75;  (109)  77;  (110)  80;  (111)  82;  (112)  84;  (11,3)  86 
(114)  89;  (115)  91;  (116)  93;  (117)  94;  (118)  96;  (119)  97;  (120)  98 
(121)  100;  (122,  123)  101. 

Kansas.  —  (37)  1;  (38)  5;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 
(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39 
(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (59)  68;  (60)  72 
(61)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  93;  (66)  97;  (67)  100. 

Kkntuckt.  —  (83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29; 
(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  63;   (98)  56; 
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(99)  59;   (100)  66;    (101)  72;   (102)  80;    (103)  82;    (104)  84;    (105)  88; 

(106)  90;  (107)  92;  (108)  94;  (109)  95;  (110)  96;  (111)  98;  (112)  99; 

(113)  101;  (114)  102;  (115)  103. 
LocisiANA.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;   (43  La.  Ann.)  26;   (44  La.  Ann.)  32;   (45  La,.  Ann.)  40;    (46, 

47  La.  Ann.)  49;  (48  La.  Ann.)  55;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69; 

(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (106)  87;  (107) 

90;  (108)  92;  (109)  94;  (110)  98;  (111)  100. 
Maine.  —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  30;  (85)  35;  (86)  41; 

(87)  47;  (88)  51;  (89)  56;   (90)  60;    (91)  64;   (92)  69;   (93)  74;   (94)  80; 

(96)  85;  (90)  90;  (97)  94;  (98)  99. 
Maryland.  — (67)1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)32;  (76)  35;  (77)39;  (78)44;  (80)45;  (79)47;  (81)  48:  (82)  51; 

(83)  55;  (84)  57;  (85)  60;  (86)  63;  (87)  67;  (88)   71;  (89)  73;  (90)   78; 

(91)  80;  (92)  84;  (93)  86;  (94)  89;  (95)  93;  (96)  94;  (97)  99;  (98)  103. 
Massachusetts.- (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

21;  (152)  23;  (153)  25;  (154)  26;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;   (164)  49;  (165)  52; 

(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70; 

(173)  73;  (174)  75;  (175)  78;  (176)  79;    (177)  83;   (178)  86;    (179)  88; 

(180)  91;  (181)  92;  (182)  94;  (183)  97;  (184)  100;  (185)  102. 
MiCHiOAN.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 

82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

31;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;    (104)  53;  (105)  56;  (106)  58;  (107)  61; 

(108)  62;    (109)  63;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 

69;  (116,  117)72;  (118)  74;  (119)  75;    (120)  77;    (121,  122)  80;    (123) 

81;  (124)  83;  (125)  84;  (126)  86;   (127)  89;  (128)  92;  (129)  95;  (130) 

97;  (131)  100;  (132)  102;  (133)  103. 
Minnesota.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)49;  (59)  50;  (60)  51; 

(61)  52;  (62)  54;  (63)  56;  (64)  58;  (65)   60;  (66)   61;  (67,    68)  64;    (69) 

65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,   77)  77; 

(78,  79)  79;  (80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91;  (87) 

94;  (88)  97;  (89)  99;  (90)  101;  (91)  103. 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 

(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 

(80)  92;  (81)  95;  (82)  100;  (83)  102. 
Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)  23;  (104,  105)  24;  (106)27;  (107)  28; 

(108,  109)  32;  (110,  111)  33;  (112)  34;  (113,  114)  35;  (115)37;  (IIG,  117) 

38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 

(133)  54;  (1.34)  56;  (135,   136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

62;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)69;  (147,  148)71; 

(149,  150)  73;  (151)  74;  (152)  75;  (153,   154)  77;  (155)  78;  (156)  79; 

(157)  80;    (158,   159)  81;    (160)  83;    (161)  84;  (162,  163)  85;  (164)  86; 
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(1(55)  88;  (166)  89:  (167,  168)  90;  (169)  92;  (170.  171)  94;  (172)  95: 
(173)  96;  (174,  175)  97;  (176)  98;  (177)  99;  (178,  179)  101;  (180.  181. 
182)  103. 

Montana.  — (9)  18;   (10)  24;  (11)  28;  (12)  33;  (13)  40;  (14)  43;  (15)48; 
(16)  50;  (17)  52;  (18)  56;  (19)  61;  (20)  63;  (21)  69;  (22)  74;  (23)    75; 
(24)  81;  (25)  87;  (26)  91;  (27)  94;  (28)  98;  (29)  101. 
Nbbraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  26;  (30) 

27;  (31)  28;  (32,  33)  29;  (34)  33;  (35)  37;  (36)  38;  (37)  40;    (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53;  (47,  48) 
58;  (49)  59;  (50)  61;  (51,  52)   66;  (53)  68;  (54)   69;  (55)   70;  (56)  71; 

(57)  73;  (58)  76;  (59)  80;  (60)  83;  (61)  87;  (62)  89;  (63)  93;  (64)  97; 

(65)  101:  (66)  103. 
Nevada.— (19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77;  (25)  83;  (26)  99; 

(27)  103. 
Nbw  Hampshire.  —  (64)   10;  (62)  13;  (65)   23;  (66)   48;  (67)  68;  (68)  73; 

(69)  76;  (70)  85;  (71)  93;  (72)  101. 
N«w  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (50  N.  J.   L.)  7;   (51 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;    (53  N.  J.  L.)  26;    (48  N.  J.  Eq.)  27;    (49  N.  J.   Eq.)  31;    (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51   N.  J.  Eq.)  40;  (56 

N.  J.  L.)  44;  (52  N.  J.  Eq.)  46;  (57  N.  J.  L. ;  53  N.  J.  Eq.)  51;  (54  N.  J. 

Eq.;  58  N.  J.  L.)  65;  (59  N.  J.  L.)  59;  (55  N.  J.  Eq.)  62;  (60  N.  J.  L.) 

64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  72;  (57  N.  J.  Eq.) 

73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J. 
•    Eq.)  83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J.  Eq.) 

90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  92;  (68  N.  J.  L.)  96;  (64  N.  J.  Eq.) 

97;  (69  N.  J.  L.)  101;  (65  N.  J.  Eq.;  70  N.  J.  L.)  103. 
New  York.  — (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,   117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (122) 

19;  (123)  20;  (124,  125)   21;  (126)  22;    (127)  24;   (128,  129)  26;  (130. 

131)27;  (132,133)28;  (134)30;  (135)31;  (136)32;  (137)33;  (138)34; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;    (144)  43;  (145)  45; 

(146)48;    (147)49;    (148)51;    (149)52;    (150)55;    (151)56;    (152)57; 

(153)  60;   (154)  61;   (155)  63;   (156)  66;  (157)  68;  (158,  159)  70;  (160) 

73;    (161,   162)  76;    (163,   164)  79;  (165)  80;  (166.   167)  82;  (168)  85; 

(169,  170)  88;  (171)  89;  (172)  92;  (173)  93;  (174)  95;  (175)  96;  (176)  98; 

(177)  101;  (178)  102;  (179)  103. 
North  Carolina.  —  (97,  98)  2;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (108)23;  (109)  26;  (110)28;  (HI)  32; 

(112)  84;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  53;  (118)  54; 

(119)  56;  (120)   58;    (121)  61;  (122)  65;  (123)   P8;  (124)  70;  (125)  74; 

(126)  78;    (127)  80;    (128)  83;    (129)  85;  (130)  89;    (131)  92;   (132)  95; 

(133)  98;  (134)  101;  (135)  102;  (136)  103. 
North  Dakota.  —  (1)  26;  (2)  33;  (3)  44;  (4)  50;  (5)  57;  (6,  7)  66;  (8)  73; 

(9)  81;  (10)  88;  (11)  95;  (12)  102. 
Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;   (52  Ohio  St.)  49; 

(53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63; 

(58  Ohio  St.)  65;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;    (61  Ohio  St.)  76; 
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(62  Ohio  St.)  78;  (63  Ohio  St.)  81;  (64  Ohio  St.)  83;  (65  Ohio  St.)  87; 
(66  Ohio  St.)  90;  (67  Ohio  St.)  93;  (68  Ohio  St.)  96;  (69  Ohio  St.)  100; 
(70  Ohio  St.)  101. 

Oregon. —(15)  3;  (16)  8;  (17)  U;  (18)  17;  (19)  20;  (20)  23;  (21)  28;  (22) 
29;  (23)  37;  (24)  41;  (25)  42;  (26)  46;  (27)  50;  (28)  52;  (29)  54;  (30) 
60;  (31)  65;  (32)  67;  (33)  72;  (34)  75;  (35)  76;  (36)  78;  (37)  82;  (38) 
84;  (39)  87;  (40)  91;  (41)  93;  (42)  95;  (43)  99;  (44)  102. 

Pennsylvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 
Pa.  St.)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa.  St.)  11;  (126 
Pa.  St.)  12;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 
(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 
(139,  140,  141  Pa.  St.)  23;  (142,  143  Pa.  St.)  24;  (144,  145  Pa.  St.)  27; 
(146  Pa.  St.)  88;  (147,  150  Pa.  St.)  30;  (151  Pa.  St.)  31;  (148  Pa.  St.) 
33;  (149,  152,  153  Pa.  St.)  34;  (154,  155  Pa.  St.)  35;  (156  Pa.  St.)  36; 
(157  Pa.  St.)  37;  (158  Pa.  St.)  38;  (159  Pa.  St.)  39;  (160  Pa.  St.)  40; 
(161  Pa.  St.)  41;  (162  Pa.  St.)  42;  (163  Pa.  St.)  43;  (164,  165  Pa.  St.)  44; 
(166  Pa.  St.)  45;  (167  Pa.  St.)  46;  (168,  169  Pa.  St.)  47;  (170,  171  Pa. 
St.)  50;  (172,  173  Pa.  St.)  51;  (174,  175  Pa.  St.)  52;  (176  Pa.  St.)  53; 
(177  Pa.  St.)  55;  (178  Pa.  St.)  56;  (179,  180  Pa.  St.)  57;  (181  Pa.  St.) 
59;  (182  Pa.  St.)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St.)  64;  (186  Pa. 
St.)  65;  (187  Pa.  St.)  67;  (188  Pa.  St.)  68;  (189  Pa.  St.)  69;  (190  Pa. 
St.)  70;  (191  Pa.  St.)  71;  (192  Pa.  St.)  73;  (193  Pa.  St.)  74;  (194  Pa. 
St.)  75;  (195  Pa.  St.)  78;  (196  Pa.  St.)  79;  (197  Pa.  St.)  80;  (198  Pa. 
St.)  82;  (199  Pa.  St.)  85;  (195,  200  Pa.  St.)  86;  (201  Pa.  St.)  88;  (202 
Pa.  St.)  90;  (203,  204  Pa.  St.)  93;  (205  Pa.  St.)  97;  (206  Pa.  St.)  98; 
(207  Pa.  St.)  99;  (208  Pa.  St.)  101;  (209  Pa.  St.)  103. 

Rhode  Island.  — (15)  2;  (16)  27;  (17)  33;  (18)  49;  (19)  61;  (20)  78;  (21) 
79;  (22)  84;  (23)  91;  (24)  96. 

South  Carolina.  —  (26)  4;  (27.  28,  29)  13;    (30)  14;   (31,  32)  17;   (33)  26 
(34)  27;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42;  (41)  44 
(42)  46;  (43)  49;  (44)  51;  (45)  55;  (46)57;  (47)  58;  (48)  59;  (49)  61 
(50)  62;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76;  (58)  79. 
(59)  82;  (60,  61)  85;  (62)  89;  (63)  90;  (64)  92;  (65)  95;  (66)  97;  (67) 
100;  (68)  102. 

South  Dakota. —  (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  55;  (7)  58; 
(8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86;  (15)  91;  (16) 
102. 

Tennessee.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  25;  (91)  30 
(92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56;  (98)  60;  (99)  63 
(100)  66;  (101)  70;  (102)  73;  (103)  76;  (104)  78;  (105)  80;  (106)  82 
(107)  89;  (108)  91;  (109)  97;  (110)  100;  (111)  102. 

Texas. —(68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 
(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 
App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 
(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.;  86)  37; 
(86;  32  Tex.  Cr.  Rep.)  40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Cr. 
Rep.;  88)  53;  (89,  90)  59;  (35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61; 
•    (91;  37  Tex.  Cr.  Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  ^39  Tex.  Cr. 
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Rep.)  73;  (40  Tex.  Cr.  Rep.)  76;  (93)  77;  (94)  86;  (95)  93;  (41,  42, 
43  Tex.  Cr.  Rep.)  96;  (96)  97;  (44  Tex.  Cr.  Rep.)  100. 

Utah.— (13)  57;  (14)  60;  (15)  62;  (16)  67;  (17)  70;  (18)  72;  (19)  75;  (20) 
77;  (21)  81;  (22)  83;  (23)  90;  (24)  91;  (25)  95;  (26)  99;  (27)  101. 

Vermont.  —  (60)  6;  (61)  15;  (62)  22;  (63)  25;  (64)  33;  (65)  36;  (66)  44; 
(67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76;  (72)  82;  (73)  87;  (74)  93; 
(75)  98. 

ViBGiNiA.  — (82)3;    (83)5;    (84)10;   (85)17;  (86)19;  (87)24;  (88)29;  (89) 

37;  (90)  44;  (91)  50;  (92)  53;  (93)  57;  (94,  95)  64;  (96)  70;  (97)  75; 

(98)  81;  (99)  86;  (100)  93;  (101)  99;  (102)  102. 
Washington.— (1)  22;  (2)  26;  (3)28;  (4)  31;  (5)34;   (6)  36;   (7)  38;  (8) 

40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14)  53;  (15)  55;  (16)  58; 

(17)  61;  (18)  63;  (19)  67:  (20)  72;    (21)  75;  (22)  79;  (23)  83;  (24)  85; 

(25)  87;  (26)  90;  (27)  91;  (28,  29)  92;  (30)  94;  (31)  96;  (32)  98;  (33)  99; 

(34)  101;  (35)  102. 
West  Virginia.  —  (29)  6;    (30)  8;    (31)  13;    (32,  33)  25;   (34)  26;    (35)  29; 

(36)  32;  (37)  38;  (38,  39)  45;  (40)  52;  (41)   56;  (42)   57;  (43)  64;  (44) 

67;  (45)  72;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (51)  90;  (52) 

94;  (53)  97;  (54)  102. 
Wisconsin.  —(69)  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  20;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  33;  (S3)  35;  (84)  36;  (85,  86)  39; 

(87)  41;   (88)  43;   (89)  46;  (90)  48;   (91)  51;   (92)  53;  (93)  57;  (94)  59; 

(95)  60;  (96,  97)  65;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  72;  (103)  74; 

(104,  105)76;  (106)80;    (107,  108)  81;  (109)  83;    (110)  84;    (HI)  87; 

(112)  88;  (113)  90;  (114)  91;  (115)   95;  (116)  96;  (117)  98;  (118)  99; 

(119)  100;  (120)  102. 
Wyoming.  —  (3)  31;  (*)  62;  (5)  63;  (6)  71;  (7)  75;  (8)  80;  (9)  87;  (10)  98; 

(11)  100. 
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AltemuB  V.  Nickell After-acquired  Title.  1 15  Ky.  506 .  . 

Arkofsky  v.  State  Savings  Bauk.  . .  Banking 91  Minn.  440 

Baehr  v.  Downey Innkeepers 133  Mich.  163  . . .  444 

Baler  v.  Selke Employer's  Liability  .211  111.  512 208 

Barnes  v.  Western  Union  Tel.  Co.  .Damages 27  Kev.  438  ....  776 

Bates    Machine   Co.    t.    Trenton  /  ,r    .      ■>     r-              -rn  xr    i    t    cca  oh 

t     R  R   Co                                 >  Mechanics  Lien 70  N.  J.  L.  684  .  811 

Bell  T.  Southern  etc.  Loan  Assn . .  .Loan  Association.. . .  140  Ala.  371  ....  41 

Berrien  Springs  Water  Power  Co.  )  ^             ^                         ^^        48  ....  438 

V.  Berrien  Circuit  Judge J 

Beverly  v.  Waller Dower 115  Ky.  596 342 

Blades  v.  Dewey Stirelyshiv   136  N,  C.  176 924 

Bork  V  United  New  Jersey  R.  R.  )              ^^^.^^^ 70  N.  J.  L.  268 .  803 

etc.  Co ( 

Boyett,  In  re Insane  Persons 136  N.  C.  415. . . .  944 

Brack  v.  Boyd Bes  Judicata 211  111.  290 200 

Brady  v.  Klein ]  ^«"^'^''^  «5^^^^^  f  133  Mich.  422  .. .  455 

Bubc  V.  Birmingham  Ry.  etc.  Co. . .  Parent  and  Child. . .  140  Ala.  276  ....  33 

Callis  V.  Merrieweather -j  ^^''^^^^'^'^^fection  \   ^^  ^^-  ^^^ '^^* 

Camp  V.  First  Nat.  Bank  of  Ocala . .  Banking 44  Fla.  497 173 

■"'c''a7i^,du,gtc.  Co.': .^."t?:  i  ™«"*  "—-•   "IS  Ky-  ««3 350 

Chicago  V.  Murdock Mun.  Corporations.  .212  111.  9 221 

Chicago  etc.  R.  R.  Co.  v.  ReiUy.  ..lies  Ipsa  Loquitur.  .212  111.  506 243 

Clem  V.  Meserole Evidence 44  Fla.  234 145 

Cochran  v.  Fox  Cliase  Bank Stolen  Bonds 209  Pa.  St.  34  . . .  976 

Coler  V.  Tacoma  Ry.  etc.  Co Corporations 65  N.  J.  Eq.  347 .  786 

Collins  V.Collins )^  Antenuptial              }    98  Md.  473 408 

^  (  Conveyance  \ 

Corry  v.  Mayor  of  Baltimore Taxation 96  Md.  310 364 

Crookston  Waterworks  etc.   Co.  )  ,7-     .     ,,    r,.                 n^  n/r-         Acy  ,-^,- 

^  ,.  g                                         V  Navigable  Streams..  91  Mmn.  461 . . .  525 

(10) 


Cases  Reported.  11 

Na^ub.  SUBjscr.  Rkpobt.  Paob. 

Dickey,  Ex  parte Constitutional  Law . .  144  Cal.  234  ....  82 

Dorian  v.  Westervitch Ejectment 140  Ala.  283 35 

Dozier  v.  Toalson Curtesy 180  Mo.  546 586 

Drury  v.  New  York  Life  Ins.  Co. . .  Insurance 1 15  Ky.  681 351 

Dudley  v.  City  of  Flemingsburg . . .  Mun.  Corporations.  .115  Ky.  5 253 

Eastern  Granite  etc.  Co.  v.  Chap-  }  ^^^^ j^O  ^^^  ^^^ gg 

man ) 

Elliott  V.  Superior  Court Certiorari 144  Cal.  501 102 

Entwhistle  v.  Henke Statute  of  Frauds. .  .211  111.  273 196 

Fegley  v.  Jennings Ouaranty 44  Fla.  203 142 

First  National  Bank  v.  Eastman. . .  Creditor's  Suit 144  Cal.  487 95 

First  National  Bank  v.  Johnson  . . .  Bills  and  Notes 133  Mich.  700  . . .  408 

Gage  V.  Springer Officers 211  111.  200 191 

Galvin  V.  Union  Central  Life  Ins.  \  t    ..  ^  ^,                    iiKxr,.    k^7  "joc 

p                                                        y  Insurance 115  Jiy,  547 336 

Gamble  v.  State Jury  Trial 44  Fla.  429 150 

Godwin  v.  Telephone  Co Mandamus 136  N.  C.  258  . . .  941 

Goodwin  v.  Clover Void  Lease 91  Minn.  438  ...  517 

Graham  v.  Brock Estate  of  Decedent . .  212  111.  579   248 

Gray  V.  Building  Trades  Council  ..£oyco« 91  Minn.  171 477 

Green  v.  Telegraph  Co Damages 136  N.  C.  489  . . .  955 

Gross  V.  Hafemann Public  Lands 91  Minn.  1 47 1 

Guthrie  v.  Treat Mortgages 66  Neb.  415  ....  718 

Hartford  Fire  Ins.  Co.  v.  Hon Arbitration 66  Neb.  555  ....  725 

'^S.^!.^.r.\^!^"!!!!*^!*^.?.l°f:  [^«««'-««« •  91  Minn.  382...  512 

Haslach  v.  Wolf Bills  and  Notes 66  Neb.  600 736 

Hathorne  v.  Panama  Park  Co Jwy  Trial 44  Fla.  194 138 

"co'!^.^^^:.!'!.''.'^^^.^."!!.^.■.!':  [^«««'«^* 209  pa.  st.  256. .1005 

Henslin  v.  Wheaton Physicians 91  Minn.  219  . . .  504 

Herrin  v.  Brown Homestead 44  Fk.  782 182 

Higbie  v.  Rust Contracts 211  III.  333 204 

Hillyer  v.  LeRoy fraud.  Conveyance  .  179  N.  Y.  369.. . .  919 

Hursen  V.  Hursen Husband  and  Wife  .212  111.  377 230 

Johnson  v.  Toledo  etc.  Ry.  Co Carriers 133  Mich,  596 .. .  464 

Johnson  Brothers  v.  Selden Mortgages 1 40  Ala.  418 49 

J  ones  V.  Commonwealth Robbery 115  Ky.  592 .....  340 

Jones  V.  Minneapolis  etc.  Ry.  Co.  .  Carriers 91  M inn.  229  . . .  507 

Kaufmann  v.  Liggett Leases 209  Pa.  St.  87  . . .  988 

Kendall  V.  Selby   Bills  and  Notes 66  Neb.  60 697 

Kennedy,  In  re Habeas  Corpus 144  Cal.  634 117 

Lamb  v.  Wahlenmaier Res  Judicata. 144  Cal.  91 66 

Lane  v.  Lane Powers 4  Penne.  368 ...  1 22 

Laughead  v.  Frick  Coke  Co j  ^'^'^'"'^ Safisfactim  1""^^  ^°'-  ^^  ^^^-  '  ^^^* 


12  Cases  Reported. 

Nakb.  Stjbjict.  Rbport.         Pass. 

Lee  V.  Jones Negligence 181  Mo.  291 596 

Le  Mesnager  v.  Variel Judgments 144  Oal.  463 91 

L'Hote  V.  Village  of  Milford Co7i8titutional  Law. .  212  III.  418 234 

Little  V.  City  National  Bauk Setoff 115  Ky.  629 349 

LongaD  V.  Weltmer Magnetic  Healers. . .  180  Mo.  322 573 

Louisville  etc.  R.  R.  Co.  v.  How-  )  Hand-cars 115  Ky.  89 295 

ertou J  •' 

Lowe  V.  State Larceny 44  Fla.  449 171 

Mason  v.  Terkins Bankruptcy 180  Mo.  702 591 

Mayor  of  Frostburg  v,  Wineland . .  Trees  in  Street 98  Md.  239 399 

Mayor  etc.  of  Anniston  v.  Hxiri,. .  .Mun.  Coriporalions.  .\^^  Ala.  394  ....  45 

Mendelsou  v,  McCabe Easements 144  Cal.  230 78 

Mitchell  V.  State Res  Judicata 140  Ala.  118 17 

^Stofe  Sr^  ^'  ^°"^°^'^*'^'^  ^°**  [  Judgments 1 15  Ky.  156 302 

Morgan  v.  Joslyn Wills 91  Minn.  60 474 
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[140  Ala.  118,  37  South.  76.] 

ARSON— Evidence  of  Another  Crime.— If,  on  a  trial  for 
arson,  circumstantial  evidence  is  introduced  tending  to  show  that 
the  house  of  the  person  named  in  the  indictment  was  set  on  fire  by  the 
defendant  and  partially  burned,  and  the  evidence  also  shows  that 
the  defendant  entertained  enmity  and  had  made  threats  against  the 
owner  of  the  house  and  her  brother,  evidence  is  admissible  to  show 
that  on  the  same  night  and  near  the  same  time  of  the  burning  of  the 
house  of  the  person  named  in  the  indictment,  the  house  of  her  brother 
was  intentionally  burned,  and  that  thereafter  the  tracks  of  a  shoe 
of  the  number  worn  by  the  defendant  were  found  leading  to  such 
house.  Such  evidence  is  admissible  to  show  the  intent  with  which 
the  crime  charged  was  committed,  and  the  identity  of  the  accused 
as  the  person  who  committed  it.     (p.  18.) 

EES  JUDICATA  in  Criminal  Proceedings— Evidence  of  Formal 
Acc[uittal. — If,  on  the  trial  of  an  accused  for  the  commission  of  one 
crime,  evidence  is  permissible  and  is  introduced  of  the  commission 
of  another  similar  crime  for  the  purpose  of  showing  the  intent  with 
which  the  crime  charged  was  committed  and  the  identity  of  the 
accused  as  the  person  who  committed  it,  he  is  entitled  to  introduce 
in  evidence  the  record  of  a  court  showing  his  trial  and  acquittal  for 
such  other  crime.  Such  evidence  is  admissible  under  the  doctrine 
of  res  adjudicata.     (p.  18.) 

RES  JUDICATA  in  Criminal  Proceedings.— A  record  of  ac- 
quittal or  conviction  of  the  defendant  in  the  same  jurisdiction,  and 
in  which  the  same  parties  were  litigants,  is  conclusive  when  show- 
ing a  relevant  fact.     (p.  19.) 

ARSON— Evidence  of  Another  Crime.— If,  on  a  trial  for  ar- 
son, evidence  is  admitted  tending  to  show  that  the  accused  had  been 
charged  with  the  burning  of  another  house,  and  had  been  tried  and 
acquitted  thereof,  the  testimony  of  a  witness  as  to  whether  or  not 
his  testimony  was  the  same  as  when  he  testified  to  the  burning  of 
such  other  house,  for  which  the  accused  has  been  acquitted,  is  not 
admissible  either  to  impeach  him  or  to  show  such  acquittal,  (p. 
19.) 

Am.   St.  Rep.,  "Vol.  103—2     (n) 
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W.  S.  Reese,  for  the  appellant. 

M.  Wilson,  attorney  general,  for  the  state. 

****  SHARPE,  J.  The  defendant  was  convicted  on  an  in- 
dictment charging  her  with  burning  the  house  of  Sue  Harris. 
On  the  trial,  after  the  introduction  of  circumstantial  evidence 
having  a  tendency  to  show  that  the  house  of  Harris  was  in  the 
night-time  set  on  fire  by  defendant  and  partially  burned,  the 
state  was,  against  objection,  allowed  to  introduce  evidence  to 
show  that  on  the  same  night  and  near  the  same  time  of  that 
burning,  the  house  of  one  Murphey,  which  stood  about  four 
hundred  and  fifty  yards  from  the  house  of  Harris,  was  inten- 
tionally burned,  and  to  show  further  that  after  that  fire  tracks 
of  a  woman's  shoes  of  the  number  worn  by  defendant  were  found 
leading  from  Murphey's.  A  rule  applicable  in  criminal  prose- 
cutions generally  renders  inadmissible  evidence  of  *^^  any  of- 
fense other  than  that  for  which  the  prosecution  is  had.  To  this 
rule  there  are  exceptions,  such  as  are  mentioned  in  Gassen- 
heimer  v.  State,  52  Ala.  313,  and  in  Curtis  v.  State,  78  Ala.  12, 
in  which  latter  case  it  was  said:  "When  it  is  material  to  show 
the  intent  with  which  the  act  charged  was  committed,  to  il- 
lustrate its  criminality,  or  to  identify  the  accused  as  the  per- 
son who  committed  the  act,  such  evidence  is  admissible."  The 
jury  was  instructed  "not  to  consider  the  evidence  as  to  the 
burning  of  Murphey's  house  except  so  far  as  it  might  tend 
to  show  a  guilty  agency  or  intent  in  the  burning  of  the  house 
of  Harris,"  and  there  was  evidence  that  defendant  having 
enmity  toward  Murphey  and  Sue  Harris  had  said  she  would 
"fix  both  him  and  his  sister.  Sue  Harris."  Such  utterances 
of  defendant,  if  made,  may  have  implied  a  threat  to  injure 
both  of  the  persons  at  whom  it  was  directed,  and  the  burn- 
ing of  Murphey's  house,  if  attributable  to  her,  might  by  the 
jury  have  been  considered  as  done  in  the  execution  of  that 
threat;  and,  therefore,  the  evidence  in  question  was,  in  con- 
nection with  the  evidence  of  the  threat,  admissible  as  tending 
to  identify  defendant  as  the  person  who  fired  the  house  of  Har- 
ris and  to  show  such  firing  was  done  with  criminal  intent. 

Such  evidence  having  been  adduced  by  the  state,  the  court 
should  not  have  rejected  the  offer  of  defendant,  which,  ac- 
cording to  the  bill  of  exceptions,  was  "to  introduce  before  the 
jury  the  record  of  the  city  court •  showing  that  at  the  last  term 
of  the  city  court  said  defendant  had  been  tried  and  acquitted 
of  burning  Rafe  Murphey's  house."     The   evidence  so    offered 
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was  admissible  Tincler  the  doctrine  of  res  adjudicata,  whereof 
it  has  been  well  said:  "A  final  judgment  on  the  merits,  de- 
termining any  issue  of  law  or  fact  after  a  contest  over  it, 
forever  sets  at  rest  and  fixes  it  as  a  fact  or  as  the  law  in  any 
other  litigation  between  the  parties":  Van  Fleet's  Former  Ad- 
judication, 2  et  seq.  "And  a  record  of  conviction  of  the  de- 
fendant in  the  same  jurisdiction,  being  an  adjudication  in 
which  the  same  parties  were  litigants,  may  be  conclusive  when 
showing  a  relevant  fact":  "Wliarton's  Criminal  Evidence,  9th 
ed,,  sec.  602a.  See,  also.  Commonwealth  "^^^  v.  Evans,  101 
Mass.  25.  Whether  the  production  in  evidence  of  a  record 
such  as  defendant  offered  to  produce  would  have  rendered  the 
state's  evidence  of  the  burning  of  Murphey's  house  subject  to 
exclusion  is  not  a  question  here  raised  or  determined. 

The  question  asked  the  witness  Haigler  as  to  whether  "his 
testimony  was  the  same  as  it  was  when  he  testified  as  to  the 
burning  of  Eafe  Murphey's  house,  for  which  the  defendant  had 
been  acquitted,"  was  too  indefinite  to  serve  for  impeaching  the 
witness  and  cannot  be  considered  as  an  offer  to  prove  an  ac- 
quittal of  defendant  in  respect  to  Murphey's  house,  such  ac- 
quittal being  merely  assumed  in  the  question. 

The  charge  requested  by  the  defendant  was  misleading,  as 
was  said  of  a  similar  charge  in  Avery  v.  State,  124  Ala.  20,  27 
South.  505. 

For  the  error  in  rejecting  the  offer  above  referred  to,  the 
judgment  will  be  reversed  and  the  cause  remanded. 
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I.  Scope  of  Note. 
Althougli  the  plea  of  former  jeopardy  may,  to  a  certain  extent,  be 
regarded  as  a  judgment  operating  as  res  judicata,  we  shall  not  ad- 
vert to  the  cases  involving  pleas  of  former  jeopardy  in  our  con- 
sideration of  this  subject.  For  a  discussion  of  that  subject  see  the 
exhaustive  monographic  note  attached  to  People  v.  McDaniels,  92 
Am.  St.  Eep.  89.  We  shall  in  this  note  confine  ourselves  to  a  dis- 
cussion of  the  doctrine  of  res  judicata,  as  generally  understood  when 
considered  with  respect  to  civil  cases,  in  its  application  to  criminal 
cases  under  circumstances  similar  to  which  it  is  ordinarily  applied 
in  civil  cases.  Important  as  the  subject  would  apparently  appear  to 
be,  it  is  one  which  has  not  been  thoroughly  explained  by  the  text- 
writers  and  not  frequently  passed  upon  by  the  courts,  considering 
the  vast  multitude  of  criminal  cases  and  the  various  questions  raised 
in  that  class  of  cases.  Of  course,  it  would  hardly  be  disputed  that 
a  judgment  which  a  court  had  jurisdiction  to  render  is  always  evi- 
dence in  any  proceeding,  as  well  against  strangers  as  the  parties, 
to  prove  the  fact  of  its  own  rendition.  But  a  somewhat  different 
question  is  presented  when  such  a  judgment  is  attempted  to  be  used 
in  a  criminal  case  as  conclusive  proof  of  the  facts  upon  which  it  was 
rendered.  It  is  with  this  latter  phase  of  the  subject  we  shall  con- 
cern ourselves. 

n.  Distinction  as  Between  Civil  and  Criminal  Cases. 
"The  principles  applicable  to  judgments  in  criminal  cases  are,  in 
general,  identical,  so  far  as  the  question  of  estoppel  is  involved,  with 
the  principles  recognized  in  civil  cases.  An  acquittal  or  a  conviction 
under  an  indictment  for  any  offense  is  a  bar  to  any  subsequent  in- 
dictment substantially  like  the  former.  But  in  criminal,  as  in  civil, 
actions  it  is  essential  that  the  judgments  be  on  the  merits  and  not 
tainted  with  fraud.  Thus,  going  into  a  favorable  court  and  sub- 
mitting to  a  conviction  in  order  to  escape  a  severe  penalty  is  no  bar 
to  a  bona  fide  prosecution":  Freeman  on  Judgments,  sec.  318.  See, 
also,  State  v.  Adams,  72  Vt.  253,  82  Am.  St.  Eep.  937,  47  Atl.  779. 
In  accordance  with  the  rule  just  stated,  it  is  generally  held  that  a 
judgment  in  a  criminal  prosecution  cannot  be  used  by  way  of  es- 
toppel in  a  civil  case,  save  for  the  single  purpose  of  proving  its  own 
existence,  if  that  becomes  a  relevant  fact,  since  the  parties  to  a 
criminal  prosecution  and  those  in  a  civil  suit  are  necessarily  different 
and  the  objects  and  results  of  the  two  proceedings  are  different: 
See  Freeman  on  Judgments,  sec.  319;  Marceau  v.  Travelers'  Ins.  Co., 
101  Cal.  338,  35  Pac.  856;  Betts  v.  New  Hartford,  25  Conn.  180; 
Corbley  v.  Wilson,  71  111.  209,  22  Am.  Eep.  98;  Cottingham  v.  Weeks, 
54  Ga.  275;  Cluff  v.  Mutual  etc.  Ins.  Co.,  99  Mass.  317;  Johnson  v. 
Girdwood,  143  N.  Y.  660,  39  N.  E.  21;  Von  Hoffman  v.  Kendall,  63 
Hun,  628,  17  N.  Y.  Supp.  713;  Clark  v.  Irvin,  9  Ohio,  131;  Summers 
V.  Bergner  etc.  Co.,  143  Pa.  St.  114,  24  Am.  St.  Eep.  518,  22  Atl. 
707;   Chamberlain  v.  Pierson,   87  Fed.  420.     Inasmuch  as  the   same 
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principles  regarding  the  doctrine  of  res  judicata  are  applicable  when 
the  doctrine  is  applied  to  a  criminal  case  it  quite  logically  follows 
that  a  judgment  in  a  civil  case  is  not  ordinarily  res  judicata  in  a 
subsequent    criminal   prosecution.  ^ 

m.    General  Eule  as  to  the  Subject. 

Although  the  general  rule  is  as  has  been  just  stated,  still  on  ac- 
count of  the  apparently  conflicting  decisions  with  reference  to  the 
matter  it  is  necessary  to  explain  the  rule.  When  the  previous  judg- 
ment arose  in  a  case  in  which  the  state  or  commonwealth  was  the 
prosecutor  or  plaintiff  and  the  defendant  in  the  case  at  bar  was  also 
the  defendant,  and  the  judgment  was  with  reference  to  a  subject 
which  is  material  to  the  case  at  bar,  the  doctrine  of  res  judicata  ap- 
plies: Mitchell  V.  State,  140  Ala.  118,  103  Am.  St.  Eep.  17,  37  South. 
76;  Williams  v.  State,  130  Ala.  31,  30  South.  336;  Sandford  v.  State, 
11  Ark.  328;  Petit  v.  Commonwealth,  22  Ky.  Law  Eep.  262,  57  S.  W. 
14;  Cooper  v.  Commonwealth,  106  Ky.  909,  59  Am.  St.  Eep.  275, 
51  S.  W.  789,  59  S.  W.  524,  45  L.  E.  A.  216;  State  v.  Meek,  112 
Iowa,  338,  84  Am.  St.  Eep.  342,  84  N.  W.  3,  51  L.  E.  A.  414;  Com- 
monwealth V.  Evans,  101  Mass.  25;  Commonwealth  v,  Ayres,  115 
Mass.  137;  Commonwealth  v.  Feldman,  131  Mass.  588;  Common- 
wealth V.  Ellis,  160  Mass.  165,  35  N.  E.  773;  Crippen  v.  People,  8 
Mich.  117;  State  v.  Adams,  72  Vt.  253,  82  Am.  St.  Eep.  937,  47  Atl. 
779;  Hempton  v.  State,  111  Wis.  127,  86  N.  W.  596;  United  States  v. 
Butler,  38  Fed.  498;  Coffey  v.  United  States,  116  U.  S.  436,  6  Sup. 
Ct.  Eep.  437,  29  L.  ed.  684.  But  where  the  judgment  to  which  it  is 
sought  to  apply  the  doctrine  of  res  judicata  was  rendered  in  a  civil 
proceeding  to  which  the  state  was  not  a  party,  or  in  a  criminal  pro- 
ceeding to  which  the  defendant  in  the  case  at  bar  was  not  a  party, 
the  doctrine  of  res  judicata  does  not  apply:  Britton  v.  State,  77 
Ala.  202;  People  v.  Beevers,  99  Cal.  286,  33  Pac.  844;  State  v. 
Bradnack,  69  Conn.  212,  37  Atl.  492,  43  L.  E.  A.  620;  Commonwealth 
v.  Marzynski,  149  Mass.  68,  21  N.  E.  228;  People  v.  Kenyon,  93  Mich. 
19,  52  N.  W.  1033;  State  v.  Hogard,  12  Minn.  293  (Gil.  191);  People 
V.  Leland,  73  Hun,  162,  25  N.  Y.  Supp.  943;  State  v.  Lawson,  123 
N.  C.  740,  68  Am.  St.  Eep.  844,  31  S.  E.  667;  Kazer  v.  State,  5  Ham. 
(Ohio)  280;  Hill  v.  State,  22  Tex.  App.  579,  3  S.  W.  764;  Dunagain 
V.  State,  38  Tex.  Cr.  614,  44  S.  W.  148.  There  are,  however,  several 
cases  in  which  the  conclusions  of  the  court  are  not  in  accordance 
with  the  rule  deduced  from  the  majority  of  the  decisions.  Thus,  in 
the  case  of  Dorrell  v.  State,  83  Ind.  357,  the  prosecution  was  for  the 
unlawful  removal  of  a  fence.  A  judgment  rendered  in  a  civil  ac- 
tion between  the  defendant  and  prosecuting  witness,  whereby  the 
disputed  boundary  line  between  their  respective  lands  was  defined 
and  settled  was  allowed  to  be  introduced.  The  court,  in  its  dis- 
cussion of  the  subject,  said:  "The  judgments  which  were  admitted 
in  evidence  were  rendered  more  than  a  year  before  the  trial,  and  be- 
fore the  commission  of  the  offense  with  which  the  appellant  stood 
charged,   and   they    settled   beyond    dispute,    as   between    the    prose- 
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cuting  witness  and  the  appellant,  the  position  of  the  dividing  line 
between  their  lands  at  the  date  of  the  judgment,  and  consequently 
at  the  date  of  the  appellant's  trespass,  unless  there  had  occurred  in 
the  meantime  a  change  in  the  location.  The  judgment  was,  there- 
fore, not  less  significant,  nor  less  admissible  on  behalf  of  the  state, 
in  the  criminal  prosecution,  than  would  have  been  a  final  agreement 
between  the  parties  establishing  the  line  in  the  place  where  it  was 
adjudged  to  be.  If  the  appellant  had  been  prosecuted  for  an  act 
committed  before  the  rendition  of  the  civil  judgment,  then,  in  reason 
as  well  as  by  authority,  the  evidence  would  not  have  been  admissible. 
But,  as  is  well  and  accurately  stated  in  the  case  of  Maple  v.  Beach, 
43  Ind.  51:  'A  judgment  is  always  evidence  of  the  fact  that  such 
a  judgment  has  been  given,  and  of  the  legal  consequences  which  re- 
sult from  that  fact:  1  Starkie  on  Evidence,  317;  1  Greenleaf  on 
Evidence,  sec.  538.  This  is  true  whether  the  person  against  whom 
it  is  offered  as  evidence  was  a  party  to  the  action  in  which  it  was 
rendered  or  not.'  See,  also,  Queen  v.  Hickling,  7  Q.  B.  880.  And 
so,  in  this  case,  whatever  theretofore  may  have  been  the  true  loca- 
tion of  the  boundary  line  between  the  lands  of  the  appellant  and 
those  of  his  prosecutor,  from  the  time  that  judgment  was  rendered 
the  line  thereby  became  the  true  line.  This  was  the  consequence 
of  the  judgment,  and  hence  the  judgment  was  admissible,  not  only 
as  evidence  of,  but  as  constituting,  the  fact,  and  excluding  all  in- 
quiry on  the  subject  into  facts  antedating  the  judgment."  A  peti- 
tion for  rehearing  was  made,  and  the  court  reiterated  its  opinion, 
saying:  "And  so  the  judgments  in  question  were  admissible,  not,  as 
counsel  claim  the  decision  to  be,  to  prove  'the  facts  upon  which 
they  rest,'  but  to  prove  the  fact  consequent  upon  their  rendition — 
namely,  that  whatever  theretofore  may  have  been  the  true  location, 
the  line  declared  by  the  judgment  became  by  force  of  the  adjudica- 
tion the  true  line,  with  reference  to  which  the  parties,  their  privies 
and  all  the  world  were  bound  thereafter  to  govern  their  conduct." 
Of  course,  any  changes  in  the  condition  of  affairs  subsequent  to  the 
judgment  could  have  been  shown.  The  court,  in  concluding  its 
opinion,  said:  "And,  in  accordance  with  this,  our  holding  was  and  is 
that  an  adjudication  between  adjacent  owners— the  ownership  being 
conceded  or  otherwise  shown — in  respect  to  the  location  of  their 
dividing  line  becomes  conclusive  evidence  of  the  location  at  the  date 
of  the  judgment,  and  excludes  all  further  inquiry  into  the  facts  on 
which  the  judgment  was  rendered;  and  if,  in  reference  to  a  subse- 
quent transaction,  it  becomes  material  to  show  the  location,  the 
judgment  is  both  admissible  and  controlling."  "We  have  quoted 
liberally  from  this  case,  because  it  is  the  only  case  which  we  have 
observed  in  which  a  judgment  rendered  in  a  civil  proceeding  in  which 
the  state  was  not  a  party  has  been  given  controlling  effect  in  a 
subsequent  criminal  proceeding.  The  decision,  though  logical  in 
many  respects,  seems  to  lack  one  of  the  essential  elements  of  res 
judicata,  namely,  identity  of  parties.     The  cases  of  Wadlington  v. 
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Commonwealth,  22  Ky.  Law  Eep.  1108,  59  S.  W.  851,  State  v.  Cay- 
wood,  96  Iowa,  367,  65  N.  W.  385,  and  Kitchen  v.  State,  26  Tex. 
App.  172,  9  S.  W.  461,  which  were  all  prosecutions  for  perjury  com- 
mitted on  the  trial  of  previous  cases,  are  apparent  exceptions  to 
the  general  rule,  but  the  apparent  conflict  in  those  cases  is  distin- 
guishable. We  will  consider  those  cases  in  detail  when  discussing 
the  application  of  the  rule  to  perjury  cases.  Of  course,  a  judgment 
or  decree  necessarily  affirming  the  existence  of  any  fact  is  conclu- 
sive upon  the  parties  or  their  privies  whenever  the  existence  of  that 
fact  is  again  in  issue  between  them.  It  is  res  judicata  and  cannot 
be  collaterally  attacked  even  upon  facts  not  brought  out  in  the  suit 
in  which  it  was  rendered:  Gould  v.  Sternburg,  128  111.  510,  21  N.  E. 
628,  15  Am.  St.  Rep.  138,  and  authorities  cited  in  cross-reference  note 
attached  thereto.  See,  also,  Freeman  on  Judgments,  sec.  256.  A 
verdict  or  judgment  is  frequently  offered  to  establish  the  mere  fact 
of  its  own  existence  and  those  legal  consequences  which  result  from 
the  fact  of  its  rendition,  as  is  frequently  the  case  where  the  fact  that 
a  defendant  has  been  previously  convicted  of  crime  becomes  ma- 
terial in  fixing  the  grade  of  the  subsequent  crime  or  the  punishment 
to  be  awarded  the  defendant  in  case  of  his  conviction  of  the  crime 
for  which  he  is  being  tried. 

I"^.  Season  for  the  Bule. 
"A  judgment  in  a  civil  case  must  generally  be  excluded  from 
evidence  in  a  criminal  prosecution  because  the  parties  are  not  the 
same,  and,  were  they  the  same,  it  would  be  improper  to  receive  a 
judgment  in  a  civil  case  as  evidence  of  the  commission  of  a  crime 
of  which  the  defendant  is  accused  for  the  reason  that  such  judgment 
may  be  founded  on  a  mere  preponderance  of  evidence  not  sufficient 
to  satisfy  the  jury  beyond  a  reasonable  doubt.  And  when  a  suit 
is  brought  to  recover  a  forfeiture,  and  the  rule  of  evidence  in  crim- 
inal cases  applies  that  all  the  facts  material  to  sustain  such  suit 
must  be  proved  beyond  a  reasonable  doubt,  a  judgment  in  a  civil 
action  between  the  same  parties  is  not  admissible  in  favor  of  the 
plaintiff  to  establish  any  fact  necessary  to  the  maintenance  of  a 
civil  action":  Freeman  on  Judgments,  sec.  319a.  The  court  in 
People  v.  Buckland,  13  Wend.  592,  adverted  to  a  distinction,  which 
was  pressed  in  argument  to  the  effect  that  a  previous  judgment  of 
conviction  ought  to  have  a  controlling  effect,  although  a  judgment 
of  acquittal  would  not,  because  to  convict  the  evidence  must  have 
shown  guilt  beyond  a  reasonable  doubt,  while  to  acquit  it  was  only 
necessary  to  raise  a  reasonable  doubt,  but  the  court  refused  to  pass 
on  the  question. 

V.    Application  of  the  Bule. 
a.     In  General.— In  Commonwealth  v.  Evans,  101  Mass.  25,  the  de- 
fendant, after  having  been  indicted,   tried  and  found   guilty   of   a 
felonious  assault  with  a  knife  upon  a  certain  person,  was  later  on, 
upon  the  death  of  the  assaulted  party,  indicted  for  manslaughter. 
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He  attempted  to  defend  upon  the  ground  that  he  had  used  the  knife 
in  self-defense.  The  court  said:  "The  identity,  in  fact,  of  the  as- 
sault which  caused  the  death  with  that  which  was  the  subject  of 
the  former  conviction,  is  conceded.  The  record  was  therefore  com- 
petent to  prove  the  fact  of  such  conviction:  Commonwealth  v.  Mc- 
Pike,  3  Cush.  181,  50  Am.  Dec.  7^7.  The  only  question  is,  as  to  the 
effect  of  that  judgment,  as  evidence,  upon  the  issues  of  fact  raised 
in  the  trial  of  this  case  for  manslaughter.  The  court  below  ruled 
that  it  established  conclusively  that  the  assault  was  unjustifiable, 
and  therefore  disproved  the  position  of  the  defendant  in  this  case, 
that  the  knife  was  used  in  self-defense.  Upon  general  principles, 
the  parties  being  the  same,  the  former  judgment  must  be  held  to 
have  established  all  facts  which  were  involved  in  the  issue  then 
tried,  and  essential  to  the  judgment  rendered  upon  it.  The  convic- 
tion for  assault  and  battery,  therefore,  necessarily  excludes  all 
justification  which  could  have  been  set  up  under  the  general  issue  of 
not  guilty.  The  facts  of  the  assault  remain  the  same;  and  what- 
ever would  sustain  the  ground  of  self-defense  now  relied  on,  would 
have  been  a  complete  defense  to  the  former  prosecution.  The  ver- 
dict and  judgment  in  that  case  were  therefore  rightly  held  to  be  a 
conclusive  answer  to  the  attempt  at  justification  made  in  this  case: 
Commonwealth  v.  Austin,  97  Mass.  595."  So,  also,  in  another 
Massachusetts  case,  that  of  Commonwealth  v.  Feldman,  131  Mass. 
588,  on  the  trial  of  an  indictment  for  assault  on  a  police  ofl&cer 
committed  while  defendant  was  under  arrest  for  drunkenness,  the 
record  of  a  conviction  and  sentence  of  the  defendant  for  the  drunk- 
enness at  the  time  of  his  arrest  was  held  conclusive  evidence  of  that 
fact.  But  in  People  v.  Kenyon,  93  Mich.  19,  52  N.  W.  1033,  a  judg- 
ment in  a  civil  suit  for  damages  for  an  assault  was  held  to  be  no 
bar  to  a  criminal  prosecution,  and  in  Britton  v.  State,  77  Ala.  202, 
a  judgment  against  a  defaulting  tax  collector  and  his  sureties  in  a 
civil  action  at  the  suit  of  the  county  was  held  not  competent  evi- 
dence of  the  facts  upon  which  it  was  rendered  as  against  the  tax 
collector  in  a  subsequent  prosecution  for  embezzlement.  The  court, 
in  giving  its  reason  for  its  conclusion,  said:  "In  criminal  prose- 
cutions they  are  not  authorized  to  convict  unless  they  are  satisfied 
of  the  party's  guilt  beyond  any  reasonable  doubt:  1  Greenleaf  on 
Evidence,  14th  ed.,  sec.  537.  The  judgment  in  the  civil  cause,  more- 
over, may  have  been  rendered  on  a  state  of  facts  totally  irrelevant  in 
a  criminal  prosecution  for  embezzlement,  as,  for  example,  for  a  lia- 
bility incurred  by  reason  of  the  defalcation  of  the  collector's  depu- 
ties, or  even  his  own  negligent  loss  of  the  tax  money  for  which  he 
would  be  civilly,  but  not  criminally,  liable.  Another  reason  still  is 
the  want  of  mutuality,  the  parties  to  the  two  proceedings  being  dif- 
ferent—the judgment  having  been  recovered  in  the  name  of  the 
county,  and  the  prosecution  being  in  the  name  of  the  state." 

b.     To  Incidental  or  Collateral  Issues.— The  case  of  State  v.  Hyde, 
29  Conn.  564,  will  illustrate  the  rule  in  this  regard.     The  prosecution 


Nov.  1903.]  Mitchell  v.  State.  25 

was  for  an  assault  upon  the  complainant  while  attempting  to  take 
an  inventory  as  conservator  of  the  property  in  the  defendant's 
house.  It  being  necessary  for  the  prosecution  to  show  that  the  as- 
saulted party  had  a  right  to  enter  the  defendant's  house,  it  intro- 
duced the  record  of  his  appointment  in  evidence  against  the  objec- 
tion of  defendant.  The  court  said:  "It  is  said  the  record  was  not 
between  the  same  parties,  which  is  undoubtedly  true,  and  would  be 
an  objection  if  it  was  offered  to  prove  a  disputed  fact,  supposed  to 
be  settled  by  it,  in  respect  to  the  parties  to  it  or  their  privies,  who 
alone  are  bound  by  it.  But  that  was  not  the  object  here.  The 
question  whether  Mr.  Palmer  was  the  defendant's  conservator  was 
wholly  collateral  to  the  issue  on  trial,  like  the  conviction  of  a  wit- 
ness, which  might  be  shown  for  the  purpose  of  affecting  his  credit; 
and  such  conviction,  when  it  thus  becomes  important,  may,  of  course, 
be  shown  by  the  record  of  the  conviction,  though  the  parties  to  it 
were  different  from  those  in  the  case  in  which  the  witness  testifies. 
The  superior  court  was  clearly  right,  therefore,  on  this  point."  The 
introduction  of  the  record  of  conviction,  as  affecting  the  credibility 
of  the  witness,  does  not  seem  to  rest  upon  the  idea  that  he  is  guilty 
of  the  facts  constituting  the  crime  for  which  he  is  convicted,  but 
upon  the  mere  fact  that  he  has  been  convicted  of  a  crime.  Thus  the 
judgment  of  conviction  is  merely  used  to  prove  the  fact  of  its  own 
existence. 

c.    Effect  Where   Similar  Issues  were  Necessarily  Involved. 

1.  In  General.— In  Commonwealth  v,  Ellis,  160  Mass.  165,  35  N. 
E.  773,  a  married  man  was  prosecuted  under  a  statute  for  unreason- 
ably neglecting  to  support  his  minor  child.  The  court  held  that  a 
former  conviction  under  the  same  statute  with  reference  to  the  same 
child  estopped  him  from  denying  his  paternity.  In  discussing  the 
question  the  court  observed  that:  "The  question  of  the  paternity  of 
the  child  was  necessarily  involved  in  the  prior  conviction  of  the  de- 
fendant. That  fact  having  been  determined,  it  cannot  again  be 
litigated  between  the  same  parties  unless  a  different  rule  applies 
to  criminal  proceedings  from  that  which  obtains  in  civil  proceedings: 
See  Sly  v.  Hunt,  159  Mass.  151,  38  Am.  St.  Kep.  403,  34  N.  E.  187,  21 
L.  E.  A.  680,  and  cases  cited.  It  is  well  settled  that  the  rule  is  the 
same  in  both  classes  of  cases."  So,  also,  in  Dorrell  v.  State,  83  Ind. 
357,  which  was  discussed  at  length  in  a  previous  section  of  this 
note,  a  judgment  in  a  civil  action  between  the  defendant  and  prose- 
cuting witness  settling  a  disputed  boundary  line  was  allowed  as  evi- 
dence in  a  subsequent  prosecution  for  the  unlawful  removal  of  the 
fence. 

2.  Similar  Issues  but  Dissimilar  Parties  Defendant.— In  Common- 
wealth V.  Marzynski,  149  Mass.  68,  21  N.  E.  228,  the  defendant  was 
being  prosecuted  for  selling  tobacco  and  cigars  on  Sunday.  The  de- 
fendant sought  to  introduce  the  record  of  a  prosecution  of  another 
person  for  a  like  offense,  which  was  dismissed  on  the  ground  that 
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tobacco   and   cigars   were   drugs   and   medicines,   but   the    court    ex- 
cluded it  on  the  ground  that  the  parties  were  not  the  same. 

3.  Suits  for  Penalties  or  Forfeitures.— Although  strictly  speaking 
suits  for  the  enforcement  of  penalties  or  forfeitures  are  not  crim- 
inal proceedings,  still  they  are  often  treated  as  such.  In  State  v. 
Meek,  112  Iowa,  338,  84  Am.  St.  Eep.  342,  84  N.  W.  3,  51  L.  E.  A. 
414,  it  was  held  that  if  a  civil  action  is  to  secure  a  forfeiture  which 
should  have  been  part  of  the  penalty  in  a  former  criminal  proceed- 
ing involving  the  same  matter,  and  is  between  the  same  parties,  an 
acquittal  in  the  criminal  proceeding  is  a  bar  to  the  civil  suit.  And 
in  Coffey  v.  United  States,  116  U.  S.  436,  6  Sup.  ,Ct.  Eep.  437,  29 
L.  ed.  684,  a  much  cited  case  in  this  respect,  the  court  held  that  in  a 
suit  in  rem  by  the  United  States  for  some  act  for  which  the  defend- 
ant had  been  acquitted  in  a  prosecution  by  the  United  States,  the 
judgment  of  acquittal  was  conclusive.  In  that  the  defendant,  who 
was  a  distiller,  had  been  prosecuted  by  the  United  States  under  a 
statute  for  defrauding  the  government  of  a  tax  on  spirits  distilled 
by  him,  and  his  distilling  apparatus  was  seized.  One  section  of  the 
statute  provided  that  as  a  consequence  of  the  commission  of  the 
prohibited  acts  that  such  apparatus  should  be  forfeited  in  addition 
to  certain  fines  and  imprisonment.  The  defendant  was  proceeded 
against  on  the  criminal  charge  and  acquitted.  And  the  court,  on 
the  subsequent  proceeding  to  enforce  the  forfeiture,  held  the  record 
of  his  acquittal  was  conclusive  against  the  government.  So,  also, 
in  State  v.  Adams,  72  Vt.  253,  82  Am.  St.  Eep.  937,  47  Atl.  779,  a 
judgment  of  acquittal  on  charge  of  keeping  liquors  with  an  unlaw- 
ful intent  was  held  conclusive  in  favor  of  the  defendant  in  a  pro- 
ceeding against  him  for  their  condemnation  for  keeping  them  with 
an  unlawful  intent,  where  that  intent  is  referable  to  the  same  date, 
and  the  court  finds  that  defendant  was  the  owner  of  the  liquor  in 
question.  In  Eiker  v.  Hooper,  35  Vt.  457,  82  Am.  Dec.  647,  a 
former  judgment  in  a  civil  action  was  held  not  conclusive  in  a  penal 
action  between  the  same  parties,  though  the  same  question  was 
litigated  in  both  actions.  The  court  held  that  the  rule  of  evidence 
in  criminal  cases  applied  to  the  suit  to  recover  the  forfeiture  and 
rejected  the  record  because  the  measure  of  proof  was  different  in 
the  two  proceedings. 

4.  Where  Question  of  Ownership  Involved.— In  Commonwealth  v. 
Ayers,  115  Mass.  137,  on  a  trial  of  an  indictment  for  keeping  a 
tenement  for  the  illegal  keeping  and  sale  of  intoxicating  liquors,  a 
plea  of  guilty  to  a  prior  complaint  for  keeping  the  same  tenement 
open  on  the  Lord's  day  within  the  time  covered  by  the  indictment 
was  held  competent  evidence  to  show  that  the  defendant  kept  the 
tenement  within  the  time  charged,  the  court  saying:  "A  plea  of 
guilty  to  a  complaint  charging  him  with  keeping  it  open  is  such  an 
admission  in  the  most  solemn  form."  The  court,  however,  did  not 
say  that  it  was  conclusive.  And  it  may  be  that  the  fact  of  the 
defendant  having  pleaded  guilty  to  the  previous  charge  had  some 
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effect  on  the  admission  of  the  record.  It  seems  that  ownership 
cannot  generally  be  proved  by  previous  judgments  rendered  in  a  civil 
proceeding.  Thus  in  State  v.  Hogard,  12  Minn.  293  (Gil.  191),  upon 
trial  for  larceny,  evidence  as  to  the  finding  of  a  jury  in  a  civil 
action  upon  the  question  of  ownership  of  the  subject  of  the  larceny 
was  held  not  competent,  since  it  was  binding  only  between  the  par- 
ties thereto  and  their  privies.  So,  also,  in  People  v.  Leland,  73  Hun, 
162,  25  N.  Y.  Supp.  943,  in  a  prosecution  for  larceny  where  the  de- 
fense is  that  the  property  stolen  is  partnership  property  belonging 
jointly  to  defendant  and  the  complaining  witness,  it  was  held  that 
a  judgment  in  a  civil  action  brought  by  defendant  against  the  com- 
plaining witness  deciding  that  no  partnership  ever  subsisted  between 
them  was  not  admissible  in  evidence.  And  in  Hill  v.  State,  22  Tex. 
App.  579,  3  S.  W.  764,  the  question  of  ownership  became  material. 
The  defendant  was  on  trial  for  perjury  committed  in  a  prosecution 
of  another  person  for  illegally  branding  a  calf,  he  having  testified 
that  he  owned  the  calf  in  question,  and  had  never  sold  it.  He 
sought  to  introduce  a  judgment  in  his  favor  in  a  civil  suit  trying 
the  title  to  the  calf,  but  the  court  refused  to  admit  the  judgment 
because  the  parties  were  not  the  same  as  in  the  prosecution  at  bar, 
and  was  not  rendered  in  a  case  of  a  public  nature,  and  was  not 
sought  to  be  used  by  way  of  inducement  or  to  establish  a  collateral 
fact. 

5.  Where  Adjudicated  Facts  are  Subject  to  Change.— Very  often  a 
judgment  may  be  with  reference  to  certain  facts  or  a  condition  of 
affairs  which  exist  at  the  time  that  the  judgment  was  rendered, 
but  which  cease  to  exist  shortly  thereafter,  such  as  the  existence  of 
a  nuisance  at  a  certain  time  or  the  fact  that  a  person  was  insane 
at  a  certain  date.  In  such  cases  the  judgment  may  be  conclusive 
with  reference  to  the  existence  of  such  facts  at  a  certain  date,  but 
not  with  reference  to  some  subsequent  date.  Thus  in  Crippen  v. 
People,  8  Mich.  117,  it  was  held  competent  for  a  defendant  indicted 
for  maintaining  a  nuisance  in  keeping  a  milldam,  to  show  that  the 
former  owners  were  tried  and  acquitted  for  a  nuisance  in  keeping 
the  same  dam,  and  that  the  question  then  litigated  was  whether 
the  dam  was  a  nuisance,  since  such  acquittal  is  evidence  that  the 
dam  was  not  a  nuisance  at  that  time,  though  not  that  it  has  not 
since  become  one.  And  in  Hempton  v.  State,  111  "Wis.  127,  86  N.  W. 
596,  an  adjudication  of  insanity  was  held  to  be  conclusive  only 
that  the  defendant  was  insane  at  the  time  of  the  adjudication,  the 
court  saying  that  the  rule  that  a  person  adjudged  insane  continues 
so  until  the  contrary  is  shown  does  not  apply  to  insanity  other  than 
that  of  a  nature  liable  to  be  permanent.  The  question  arose  also 
in  Davis  v.  State,  44  Fla.  32,  32  South.  822,  but  the  record  of  the 
adjudication  was  not  admitted  in  that  case  because  of  a  statutory 
provision  on  the  subject.  The  adjudication  of  insanity  in  that  case 
was  made  the  day  after  the  homicide  with  which  the  defendant  was 
charged. 
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d.  Effect  of  Conviction  or  Acquittal  of  One  of  Several  Codefend- 
ants.— In  Kazer  v.  State,  5  Ham.  (Ohio)  280,  it  was  held  where  two 
were  indicted  separately  for  the  same  arson,  and  one  was  convicted, 
the  record  was  not  admissible  evidence  against  the  other.  The  court 
also  said  that  an  acquittal  would  not  have  been  evidence  in  favor 
of  defendant.  And  in  State  v.  Lawson,  123  N.  C,  740,  68  Am.  St. 
Eep.  844,  31  S.  E.  667,  it  was  held  that  an  acquittal  of  two  persons 
on  trial  for  forcible  entry  and  detainer  was  not  evidence  on  the  trial 
of  a  third  codefendant  that  those  acquitted  were  not  present.  The 
court  remarked  that  the  verdict  of  acquittal  may  have  been  pro- 
cured by  absence  of  witnesses  or  for  other  reasons. 

e.  Effect  Where  Fact  of  Previous  Conviction  is  Essential.— Under 
the  earlier  decisions  it  was  held  admissible  and  conclusive  evidence 
against  the  accessary  of  the  fact  that  the  principal  felon  had  been 
convicted,  but  it  was  also  said  that  the  accessary  may  deny  that 
the  principal  committed  the  crime,  and  that  he  could  controvert  the 
allegation  of  his  being  accessory  to  its  commission,  for  with  respect 
to  these  points  the  record  was  only  prima  facie  evidence:  State  v. 
Chittem,  2  Dev.  (N.  C.)  49;  State  v.  Sims,  2  Bail.  29;  People  v.  Buck- 
land,  13  Wend.  592;  Studstill  v.  State,  7  Ga.  2.  In  Williams  v. 
State,  130  Ala.  31,  30  South.  336,  the  defendant  was  indicted  for  a 
homicide  committed  while  serving  a  life  sentence  in  the  penitentiary. 
The  fact  of  imprisonment  made  the  punishment  death.  The  record 
of  the  judgment  of  conviction  and  sentence  was  held  competent  evi- 
dence of  that  fact.  So,  also,  in  Sanford  v.  State,  11  Ark.  328,  the 
record  showing  that  the  defendant,  who  was  on  trial  for  an  escape 
from  prison,  had  been  sentenced  as  alleged  in  the  indictment  was 
allowed. 

f.  Effect  of  Recital  of  Grounds  for  Divorce  in  the  Decree.— In 

People  V.  Beavers,  99  Cal.  286,  33  Pac.  844,  the  prosecution  was  for 
bigamy.  The  legality  of  the  first  marriage  was  contested.  The 
court  held  that  a  judgment  for  divorce  establishing  the  first  mar- 
riage, but  which  judgment  was  then  on  appeal,  was  not  admissible 
against  the  person  accused  of  bigamy  "as  evidence  upon  any  ques- 
tion involved  in  this  prosecution."  And  in  Dunagain  v.  State,  38 
Tex.  Cr.  614,  44  S.  W.  148,  it  was  held  that  an  assault  by  the  hus- 
band upon  the  wife  cannot  be  proved  by  a  judgment  of  divorce 
granted  upon  the  ground  of  his  assault.  And  in  State  v.  Bradnack, 
69  Conn.  212,  37  Atl.  492,  43  L.  E.  A.  620,  a  judgment  for  defendant 
in  an  action  by  the  husband  against  his  wife  for  divorce  for  adultery 
was  held  not  admissible  in  a  prosecution  of  the  husband  for  refusing 
and  neglecting  to  support  his  wife,  where  he  set  up  as  an  excuse 
evidence  of  the  same  acts  of  adultery  alleged  in  the  divorce  suit. 
The  trial  court,  in  allowing  the  record,  did  not  hold  that  it  was  con- 
clusive, but  the  appellate  court  in  making  the  holding  just  stated, 
held  it  was  error  to  allow  the  evidence,  because  the  parties  were 
different. 
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g.  Acquittal  or  Conviction  as  Affecting  Subsequent  Charge  of 
Perjury.— In  United  States  v.  Butler,  38  Fed.  498,  a  defendant  who 
had  been  acquitted  upon  an  indictment  for  selling  liquor  without 
paying  the  special  tax  required  by  law  was  subsequently  tried  for 
perjury,  in  swearing  upon  his  preliminary  hearing  that  he  did  not 
so  sell.  The  court  held  that  a  plea  of  prior  acquittal  was  bad  as 
the  two  indictments  were  not  for  the  same  transaction  nor  sustained 
by  the  same  evidence,  but  that  his  acquittal  for  selling  the  liquor 
was  a  conclusive  adjudication  in  his  favor  upon  the  subsequent  trial 
for  perjury,  and  that  the  government  could  not  show  that  his  oath 
was  false.  The  same  holding  was  made  in  Petit  v.  Commonwealth, 
22  Ky.  Law  Kep.  262,  57  S.  W.  14,  and  Cooper  v.  Commonwealth,  106 
Ky.  909,  90  Am,  St.  Kep.  275,  51  S.  W.  789,  52  S.  W.  524,  45  L.  E.  A. 
216,  though  a  very  strong  dissenting  opinion  was  rendered  in  the 
latter  case  by  Justice  Hobson.  The  dissenting  opinion  is  reported 
in  Cooper  v.  Commonwealth,  59  S.  W.  524.  But  in  State  v.  Caywood, 
96  Iowa,  367,  65  N.  W.  385,  it  was  held  that  the  fact  that  a  de- 
fendant who  denies  a  larceny  is  acquitted  of  it  is  not  an  adjudica- 
tion that  he  did  not  commit  perjury  in  making  such  denial.  It 
appears,  however,  in  that  case  that  under  the  Iowa  statute  there  are 
but  three  pleas  to  an  indictment:  1.  A  plea  of  guilty;  2.  Plea  of  not 
guilty;  3.  A  plea  of  former  conviction  or  acquittal  of  the  offense 
charged.  The  court  seemed  to  base  its  decision  very  strongly  on 
that  fact.  The  court,  in  Hutcherson  v.  State,  33  Tex.  Cr.  67,  24 
S.  W.  908,  in  a  similar  case,  said:  "The  appellant  then  offered  the 
judgment  of  acquittal  which  was  excluded  by  the  court,  and  he 
excepted.  There  was  no  error.  While  it  has  been  held  that  such 
evidence  is  admissible  as  inducement  (Davidson  v.  State,  22  Tex. 
App.  373,  3  S.  W.  662;  Kitchen  v.  State,  26  Tex.  App.  172,  9  S.  W. 
461),  yet  it  is  not  admissible  to  show  the  guilt  or  innocence  of  a 
defendant;  and  where  it  is  admitted,  the  failure  of  the  court  to 
limit  it  by  its  charge  and  instruct  the  jury  that  it  cannot  be  con- 
sidered as  proof  of  guilt,  is  a  good  ground  for  a  new  trial:  Kitchen 
V.  State,  26  Tex.  App.  3  72,  9  S.  W.  461.  If  it  cannot  be  considered 
as  bearing  upon  the  guilt  or  innocence,  it  is  not  perceived  where 
the  materiality  of  such  testimony  can  be."  There  is  much  that 
can  be  said  for  and  against  the  rule  announced  in  the  case  first  cited. 
But  it  would  seem  that  the  strongest  argument  against  an  acquittal 
of  the  defendant  in  the  case  in  which  the  perjury  was  committed, 
operating  as  res  judicata  in  favor  of  the  defendant  in  the  perjury 
case  would  be  that  the  obtaining  of  an  acquittal  by  means  of  per- 
jured testimony  is  a  fraud  upon  the  court,  and  it  is  well  settled  that 
such  judgments  do  not  operate  as  estoppels.  And  it  would  seem 
that  where  the  perjured  testimony  was  given  by  one  who  was  not 
a  party  to  the  criminal  trial  in  which  it  was  offered,  that  there  would 
be  such  a  lack  of  identity  of  parties  as  would  make  the  doctrine 
of  res  judicata  inapplicable. 
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WEBB  V.  WEBB. 
[140  Ala.  262,  37  South.  96.] 

DIVOECE— Compulsory  Payment  of  Alimony.— A  husband 
who,  pending  his  suit  for  divorce  against  his  wife,  has  been  ordered 
by  the  court  to  pay  her  alimony,  cannot  be  committed  for  contempt 
for  failure  to  make  such  payment,  when  it  appears  that  he  has  no 
property  or  money,  and  is  utterly  unable  to  pay  the  alimony  as 
ordered,     (p.  32.) 

DIVORCE— Compulsory  Payment  of  Alimony.— A  husband 
who,  pending  suit  against  his  wife  for  divorce,  has  been  ordered  by 
the  court  to  pay  her  alimony,  but  is  without  money  or  property  with 
which  to  pay  it,  and  is  out  of  employment,  cannot  be  compelled  by 
the  court  to  work  and  earn  money  with  which  to  pay  the  alimony 
as  ordered,  nor  can  he  be  committed  for  contempt  for  refusal  to 
work  for  that  purpose,     (p.  32.) 

Shugart  &  Bell,  for  the  appellant. 

J.  B.  Aird  and  A.  0.  Lane,  for  the  appellee. 

®^  HAEALSON,  J.  The  only  question  presented  for  .re- 
view is,  whether  the  court  erred  in  refusing  to  commit  the  com- 
plainant for  contempt  for  his  failure  to  pay  alimony  to  his 
wife,  pending  his  suit  against  her  for  a  divorce,  which,  by  the 
proper  decree  of  the  court,  he  had  been  ordered  to  pay. 

It  is  not  questioned  that  the  court,  pending  the  suit  for  di- 
vorce, had  the  right,  and  it  was  its  duty  to  exercise  it,  to 
"make  an  allowance  for  the  support  of  the  wife  out  of  the 
estate  of  the  husband":  Code,  sec.  1495;  Brindley  v.  Brindley, 
121  Ala.  429,  25  South.  751. 

^®"  A  common  method  of  enforcing  orders  or  decrees  for 
alimony  is  by  attachment  for  contempt;  and  when  the  hus- 
band has  the  means  or  estate  out  of  which  alimony  may  be  paid, 
and  he  willfully  and  contemptuously  refuses  to  do  so,  no  good 
reason  exists  why  he  may  not  be  compelled  to  do  so  by  attach- 
ment. 

The  attachment  is  designed  to  enforce  compliance  with  the 
order,  and  not  to  punish  for  being  unable  to  perform  it: 
Ormsby  v.  Ormsby,  1  Phila.  335.  It  was  said  in  this  case: 
"From  this  (the  duty  in  a  proper  case  to  provide  alimony  to 
the  wife  pendente  lite)  the  husband  cannot  escape,  unless  he 
be  destitute  of  all  ability,  in  which  case,  if  he  be  the  libelant, 
the  court  will  not  require  him  to  pay,  but  will  suspend  the 
suit  until  provision  is  made  for  the  wife:  6  Eng.  Eccl.  391;  3 
Edw.  C.  R.  194."     It  was  further  said  the  attachment  "will 
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not  be  issued,  when  the  court  is  satisfied  that  the  party  is  des- 
titute of  the  means  of  making  the  required  payments.'^ 

In  Pain  v.  Pain,  80  N.  C.  3.25,  it  was  said:  "But  inability  to 
comply  with  an  order,  unlike  the  commitment  for  costs,  is  an 
answer  to  a  rule  to  enforce  it,  and  when  made  to  appear,  dis- 
charges from  its  obligation." 

In  Steller  v.  Steller,  25  Mich.  359,  Cooley,  J.,  for  the  court, 
said:  "There  must  be  in  the  case  something  wrong  beyond  the 
mere  failure  to  pay  money ;  and  the  party,  before  he  can  be  con- 
victed and  punished  for  it,  must  have  an  opportunity  to  be 

heard  in  his  own  explanation His  inability  to  pay  may 

be  so  absolute  as  to  constitute  an  effectual  excuse."  Again  it 
was  said  by  McCay,  J.,  in  Carlton  v.  Carlton,  44  Ga.  216 :  "It 
must  be  remembered,  also,  that  the  imprisonment  by  a  judge 
for  contempt  is  always  conditional,  and  is  at  his  discretion,  and 
may,  at  any  time,  by  the  same  discretion,  be  discharged.  And, 
very  clearly,  it  ought  never  to  be  resorted  to,  except  as  a 
penal  process,  founded  on  the  unwillingness  of  the  party  to 
obey.  The  moment  it  appears  there  is  inability,  it  would 
clearly  be  the  duty  of  the  judge  to  discharge  the  party,  since 
it  is  only  the  contempt,  the  disobedience,  upon  which  the  power 
rests."  **"^  The  principle  seems  to  be  well  formulated  in 
note  9  with  citation  of  many  authorities,  in  the  case  of  Staples 
V.  Staples,  reported  in  24  L.  K.  A.  433,  in  the  following 
language:  "Where  the  neglect  or  refusal  is  not  from  mere  con- 
tumacy, 'but  from  the  want  of  means,  the  result  of  misfor- 
tune not  induced  by  any  fraudulent  conduct  on  the  defend- 
ant's part,  the  party  will  be  compelled  to  adopt  some  other 
miode  than  imprisonment,  to  enforce  the  decree  consistent  with 
the  practice  of  the  courts,  either  by  execution  or  other  final 
process ;  or  by  sequestration  of  the  real  or  personal  estate,  or  by 
the  exercise  of  such  other  powers  as  pertain  to  courts  of  chan- 
cery, and  which  may  be  necessary  to  the  attainment  of  justice." 

In  the  case  in  hand,  the  court  found  that  at  the  time  of 
said  decree  for  alimony,  and  at  the  time  of  the  hearing  of  the 
motion  for  commitment  for  contempt,  the  complainant  was 
without  means  to  pay  the  alimony  except  by  earnings  which 
he  was  capable  of  making  should  he  make  the  proper  effort  to 
do  so,  and  that  he  willfully  refused  to  do  it;  but  it  held  that  the 
court  was  without  power  to  compel  him  to  labor  and  earn  an 
income  with  which  to  satisfy  said  decree,  and,  therefore,  could 
not  adjudge  him  guilty  of  contempt.  We  find  no  evidence  in 
the  transcript  touching  his  ability  to  pay  the  decree  out  of 
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money,  property  or  income,  except  that  contained  in  his  sworn 
return  to  the  rule  nisi.  In  that  he  declares  he  has  no  money 
or  property  with  which  to  pay;  that  he  has  no  employment,  nor 
has  he  had  since  the  rendition  of  the  said  decree,  out  of  which 
to  earn  the  money  to  make  the  payment,  and  avers  his  readi- 
ness and  willingness  to  pay  said  decree  as  soon  as  he  may  be 
able  to  procure  the  money.  There  seems  to  be  no  dispute  about 
complainant  being  unable  to  pay  the  decree  out  of  money  or 
property,  and  the  court  so  held.  The  only  remaining  insis- 
tence is,  that  he  is  able  to  work,  and  will  not  work,  to  earn 
the  money  to  make  the  payment,  and  the  court  ought  to  com- 
mit him  for  default  in  this  respect.  It  is  difficult  to  under- 
stand how  the  desired  result  was  thus  to  be  accomplished,  and 
how  the  court  would  go  about  it.  If  complainant  would  not  la- 
bor, the  court  was  without  ^^®  power  to  inflict  corporal  pun- 
ishment to  compel  him.  If  it  imprisoned  him  until  he  was 
willing  to  work,  that  would  not  have  produced  money,  mean- 
time, but  would  have  entailed  expense  for  the  imprisonment; 
and  if  imprisoned  and  he  should  relent  and  come  in  and  sig- 
nify his  willingness  to  labor,  emplo}Tnent  would  have  to  be 
obtained  for  him,  by  the  court,  by  himself  or  someone  else; 
and  how  the  court  would  have  proceeded  legally  to  hire  him 
out,  or  supervise  him  if  he  hired  himself,  and  collect  the 
money  for  application  to  its  decree,  has  not  been  made  to  ap- 
pear. In  any  effort  in  this  direction  it  might  undertake,  the 
court  would  be  careful  not  to  violate  the  law  against  peonage 
for  the  sake  of  earning  money.  Such  an  effort,  if  undertaken, 
might  involve  the  court  and  its  agents  in  trouble,  into  which 
we  would  not  knowingly  induce  or  compel  them. 

Here,  the  alimony  sought  is  temporary,  the  complainant  had 
no  money  or  property  which  the  court  could  reach  and  appro- 
priate by  any  of  its  processes  to  that  end,  and  the  only  other 
means  at  hand  were  to  compel  him  to  obtain  employment,  and 
labor  and  save  money  with  which  to  satisfy  the  decree. 

We  are  satisfied  that  the  court  did  not  err  in  the  decree 
it  rendered.  Under  it  the  complainant  cannot  proceed  with 
his  suit  for  divorce,  without  complying  with  said  decree. 

Affirmed. 


A  Decree  for  Alimony  may  be  enforced  against  a  husband  by  an 
attachment  for  contempt:  In  re  Cave,  26  Wash.  213,  90  Am.  St.  Eep. 
736;  Welty  v.  Welty,  195  111.  335,  88  Am.  St.  Rep.  208;  In  re  Popejoy, 
26  Colo.  32,  77  Am.  St.  Rep.  222;  Lewis  v.  Lewis,  80  Ga.  706,  12  Am. 
St.  Rep.  281.  As  to  his  right  to  purge  himself  of  the  contempt  by 
showing  his  inability  to  comply  with  the  order  to  pay  the  alimony 
decreed,  see  Ex  parte  Spencer,  83  Cal.  460,  17  Am.  St.  Rep.  266. 
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BUBE  V.  BIKMINGHAM  RAILWAY,  LIGHT  AND  POWER 

COMPANY. 

[140  Ala.  276,  37  South.  285.] 

PARENT  AND  CHILD— Damages  for  Injury  to  Child.— A 
parent  is  not  entitled  to  recover  vindictive  or  punitive  damages  for 
personal  injuries  received  by  his  or  her  minor  child.  Compensatory 
damages  is  the  largest  measure  of  recovery,     (p.  33.) 

PARENT  AND  CHILD— Damages  for  Injury  to  Child— Mental 
Suffering. — A  parent  is  not  entitled  to  recover  damages  for  mental 
Buffering  on  account  of  personal  injury  received  by  his  or  her  minor 
child,     (p.  34.) 

Bowman,  Harsh  &  Beddow,  for  the  appellant. 

Walker,  Tillman,  Campbell  &  Walker,  for  the  appellee. 

aso  DOWDELL,  J.  This  is  a  suit  by  George  H.  Bube, 
appellant,  to  recover  damages  for  injuries  received  by  his  son, 
a  minor.  The  plaintiff  recovered  a  verdict,  which,  upon  mo- 
tion of  the  defendant,  was  set  aside,  and  to  which  action  of  the 
court  in  setting  aside  the  verdict  and  granting  a  new  trial  the 
plaintiff  excepted  and  now  prosecutes  this  appeal  to  review  said 
ruling. 

The  motion  for  a  new  trial  contained  four  grounds,  but 
only  two  questions  are  argued  by  counsel,  and  here  presented 
for  consideration,  viz.:  1.  In  an  action  of  this  kind  by  the 
father,  can  punitive  damages  be  recovered?  2.  Can  a  recovery 
be  had  for  mental  suffering  b}'^  the  father? 

It  is  a  well-recognized  principle  at  common  law  that  the 
right  of  action  in  the  father  in  such  a  case  is  based  upon  the 
idea  of  loss  of  service  of  the  minor  to  the  father,  and  the  dam- 
ages are  compensatory,  including,  of  course,  nursing,  medical  ex- 
penses and  the  like.  In  Williams  v.  South  &  North  Alabama 
R.  R.  Co.,  91  Ala.  638,  9  South.  78,  it  was  said :  "At  common 
law  the  father  could  sue  for  and  recover  damages  for  an  in- 
jury not  resulting  in  death  wrongfully  done  his  minor  son. 
The  damages  were  to  compensate  him  for  the  loss  of  services. 
If  death  resulted,  the  action  was  not  maintainable";  citing 
Stewart  v.  Louisville  etc.  R.  R.  Co.,  83  Ala.  493,  4  South.  373 ; 
Louisville  R.  R.  Co.  v.  Goodykoontz,  119  Ind.  Ill,  12  Am. 
St.  Rep.  371,  21  N.  E.  472.  In  a  note  to  the  last  case  cited 
(12  Am.  St.  Rep.  377)  will  be  found  other  authorities  cited 
to  the  proposition  that  punitive  damages  are  not  recoverable 
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in  such  actions,  unless  they  are  given  by  the  statute.  We  have 
no  statute  giving  punitive  damages,  or  that  changes  the  com- 
mon-law rule  as  to  damages  in  such  actions.  Section  26  of 
*®*  the  Code  of  1896,  which  authorizes  the  recovery  of  "such 
damages  as  the  jury  may  assess,"  is  not  applicable  here,  and  only 
applies  when  death  results  from  the  injury,  and  the  action  is 
for  damages  for  wrongfully  causing  the  death  of  the  minor 
child. 

The  father  cannot  in  an  action  of  this  kind  recover  dam- 
ages for  mental  suffering,  on  account  of  the  injuries  sustained 
by  his  child.  This  principle  is,  we  think,  as  well  settled  as 
the  one  that  punitive  damages  are  not  recoverable.  In  Black 
V.  Carrollton  R.  R.  Co.,  11  La.  Ann.  33,  63  Am.  Dec.  588,  the 
rule  is  thus  stated:  "In  estimating  damages  sustained  by 
father  from  injuries  to  his  infant  son,  the  jury  may  take  into 
consideration  the  expenses  of  medical  attendance,  the  loss  to 
the  father  through  neglect  of  business  during  his  son's  illness, 
and  the  loss  likely  to  arise  to  the  father  from  the  son's  crippled 
state  during  the  period  when  he  would  be  unable  to  provide 
for  his  own  support  or  assist  his  father,  but  the  jury  can- 
not consider  the  mental  anguish  or  suffering  which  the  in- 
jury caused  the  father."  There  are  many  authorities  which 
sustain  the  proposition,  and  without  further  discussion,  we 
content  ourselves  by  referring  to  the  cases  cited  in  brief  of  ap- 
pellee's counsel. 

Inasmuch  as  the  court  below  had  instructed  the  jury  con- 
trary to  the  principles  above  stated,  it  committed  no  error  in 
granting  the  motion  for  a  new  trial,  and  the  judgment  ap- 
pealed from  will  be  affirmed. 


A  Parent  may  Recover  for  loss  of  services  due  to  an  injury  inflicted 
upon  his  minor  child,  and  also  medical  and  burial  expenses.  It 
seems,  however,  that  the  personal  suffering  of  the  child  is  not  a 
proper  element  to  be  considered  in  fixing  the  amount  of  damages: 
See  the  monographic  notes  to  Carey  v.  Berkshire  E.  E.  Co.,  48  Am. 
Dec.  622-624;  Louisville  etc.  Ey.  Co.  v.  Goodykoontz,  12  Am.  St.  Eep. 
381-383;  and  see  the  subsequent  cases  of  Hurst  v.  Goodwin,  114  Ga. 
585,  88  Am.  St.  Eep.  43;  Le  Blanc  v.  Sweet,  107  La.  355,  90  Am.  St. 
Kep.  303,  and  cases  cited  in  the  cross-reference  note  thereto;  Horgan 
V.  Pacific  Mills,  158  Mass.  432,  35  Am.  St.  Eep.  504;  Gulf  etc.  Ey. 
Co.  V.  Eedeker,  75  Tex.  310,  16  Am.  St.  Eep.  887. 
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DORLAN  V.  WESTEKVITCH. 

[140  Ala.  283,  37  South.  382.] 

EJECTMENT— Evidence  to  Identify  Land.— In  an  action  of 
ejectment  a  civil  engineer,  who  has  surveyed  the  land  in  dispute,  is 
competent  to  testify  that  the  lands  described  in  the  complaint  con- 
stitute a  part  of  the  lands  described  in  a  deed  seen  by  the  witness, 
and  offered  in  evidence  by  the  plaintiff,     (p.  36.) 

EJECTMENT— Adverse  Possession— Evidence.— If  plaintiff  in 
ejectment  claims  title  by  virtue  of  adverse  possession  under  a  deed 
constituting  color  of  title,  he  is  competent  to  testify  as  to  how  much 
land  he  has  been  claiming  to  own  after  the  execution  of  such  deed, 
(p.  36.) 

EJECTMENT— Evidence  of  Color  of  Title.— If  plaintiff  in 
ejectment  claims  title  to  the  land  in  dispute  by  virtue  of  adverse 
possession  under  a  deed  purporting  to  convey  the  land  to  plaintiff, 
such  deed,  though  not  legally  executed,  and  void  as  a  conveyance,  is 
admissible  in  evidence  to  show  the  extent  of  plaintiff's  possession 
and  as  constituting  color  of  title,     (p.   37.) 

EJECTMENT  by  Cotenant.— A  tenant  in  common  has  such  an 
interest  in  the  lands  of  the  cotenancy  as  entitles  him  to  the  enjoy- 
ment of  the  whole  estate  as  against  anyone  except  his  cotenants, 
and  each  cotenant  may  pursue  his  remedies  independently  of  the 
others,  and  may  maintain  ejectment  alone,  and  by  himself,  to  try 
title,     (pp.    37,    38.) 

EJECTMENT— Color  of  Title— Deed  as  Evidence  of.— To  con- 
stitute color  of  title  in  ejectment  it  is  not  necessary  that  the  deed 
under  which  plaintiff  claims  should  so  definitely  describe  the  lands 
admitted  to  be  conveyed  by  it  that  there  should  be  no  uncertainty 
in  it,  and  if  the  description  in  the  deed  is  such  as  will  enable  a  sur- 
veyor to  ascertain  and  locate  the  land,  it  is  admissible  in  evidence 
as  color  of  title,     (p.  39.) 

EJECTMENT— Evidence  of  Adverse  Possession.— If,  in  eject- 
ment, both  parties  claim  title  by  adverse  possession,  the  testimony 
of  a  witness  that  the  defendant's  father,  under  whom  he  claims, 
was  in  possession  of  the  land  in  dispute  for  ten  or  fifteen  years,  is 
admissible  to  support  defendant's  claim  of  adverse  possession,  (pp. 
39,   40.) 

EJECTMENT— Adverse  Possession— Charge  Assuming  Facts 
not  Proved.— If,  in  ejectment,  both  parties  claim  title  to  the  land  by 
virtue  of  adverse  possession,  and  neither  shows  any  muniment  of 
title  better  than  the  other,  a  charge  which  takes  from  the  jury  the 
consideration  of  conflicting  evidence  as  to  who  had  the  prior  pos- 
session, and  assumes  without  a  preponderance  of  evidence  that  plain- 
tiff had  the  better  right  to  begin  with,  is  erroneous,  and  ground  for 
reversal,     (p.    40.) 

EJECTMENT— Color  of  Title.— Deeds  Need  not  be  Recorded 
to  make  them  effective  as  color  of  title  to  support  the  action  of 
ejectment,     (p.  40.) 


L.  H.  and  E.  W,  Faith,  for  the  appellant. 
G.  L.  and  H.  T.  Smith,  for  the  appellee. 
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'^^  HAEALSON,  J.  1.  L.  E.  Bart,  shown  to  be  the  county 
surveyor,  and  one  of  experience  for  about  twenty  years,  sur- 
veyed the  land  sued  for  in  October,  1900,  and  made  a  map 
of  it,  which  map  was  introduced  in  evidence  and  was  before 
the  witness  when  testifying.  The  plaintiff  handed  the  wit- 
ness plaintiff's  deed,  which  he  said  he  would  offer  in  evidence, 
and  asked  the  witness  to  state,  "whether  or  not  the  land  de- 
scribed in  the  complaint  [which  was  also  handed  the  witness] 
is  a  part  of  the  land  described  in  the  deed,"  and  the  witness 
answered  that  it  was.  Before  the  answer  the  defendant  ob- 
jected to  the  question  because  calling  for  incompetent  and  il- 
legal evidence.  There  was  no  error  here.  Land,  when  sued 
for  in  ejectment,  may  be  identified  as  other  property:  Bullock 
V.  Malone,  Minor,  400 ;  Sikes  v.  Shows,  74  Ala.  382 ;  Payne  v. 
Crawford,  102  Ala.  399,  14  South.  854. 

2.  The  plaintiff,  among  other  claims  to  the  property  in  ques- 
tion, set  up  her  adverse  possession  of  the  same;  that  she  had 
lived  where  she  now  does,  on  a  part  of  the  land,  claiming  it 
as  her  own  for  thirty-six  years,  and  had  been  holding  and 
claiming  the  tract  in  question  ever  since  a  deed  had  been  made 
to  it  by  John  Eose  in  November,  1884,  to  her  and  her  husband. 
It  was  shown  that  a  man  by  the  name  of  Shambeau  built  a 
house  on  it,  as  the  evidence  tends  to  show,  in  1894,  which 
house  is  referred  to  on  the  map  as  the  Dr.  Davis  house,  and 
which  Davis  afterward  leased  from  the  plaintiff.  While  plain- 
tiff was  being  examined,  she  was  asked  by  her  counsel:  "Dur- 
ing the  time  you  have  been  living  there  since  the  deed  in  1884 
from  Eose,  have  you  been  claiming — how  much  land  have  you 
been  claiming  to  own?''  The  defendant  objected  because  the 
question  called  for  illegal,  irrelevant  and  incompetent  evidence. 
It  was  necessary  under  her  claim  of  adverse  possession  that 
plaintiff  should  prove,  as  one  of  the  elements  of  such  claim, 
that  she  claimed  to  own  the  land  during  the  period  covered 
by  the  question.  The  question  called  for  a  ^^^  fact,  and  not 
the  undisclosed  intention  of  the  witness  as  contended  for  de- 
fendant; nor  was  the  evidence  illegal  or  irrelevant,  because  of 
the  statement  that  she  claimed  one  hundred  and  seventy- five 
acres,  if  the  land  sued  for  was  a  part  of  it.  She  testified  that 
Eose  claimed  this  one  hundred  and  seventy-five  acres  before  he 
sold  the  land  to  her,  and  that  the  land  in  suit  was  the  same 
land  that  was  described  in  his  deed  to  plaintiff:  National  Bank 
V.  Baker  Hill  Iron  Co.,  108  Ala.  635,  19  South.  47. 
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3.  The  plaintiff  souglit  and  was  allowed  to  introduce  a  deed 
to  the  land  from  Probate  Judge  Norton,  of  the  date  of  the 
twenty-third  day  of  May,  1874,  to  Joseph  Rose,  and  one 
from  Eose  to  the  plaintiff,  dated  the  first  day  of  November, 
1884.  The  deed  from  Horton  to  Eose  was  not  acknowledged 
or  attested  by  one  witness.  The  plaintiff  had  testified  that  the 
land  sued  for  was  the  land  described  in  the  Eose  deed ;  that  Eose 
had  occupied  it  and  exercised  acts  of  ownership  over  it  while 
he  owned  and  claimed  it;  that  the  only  claim  she  made  to 
the  land  was  under  this  deed,  and  that  she  and  her  husband 
had  been  claiming  it  thereunder  since  1884.  Plaintiff  of- 
fered these  two  deeds  for  the  purpose  of  showing  color  of  title. 
The  defendant  objected,  separatel)^;,  to  the  deed  of  Horton, 
because  it  was  neither  acknowledged  or  attested,  nor  was  it  re- 
corded within  one  or  five  years  from  its  execution,  but  was 
filed  and  recorded  nearly  twelve  years  after  its  execution,  and 
did  not  constitute  color  of  title  prior  to  the  date  of  its  rec- 
ord, and  to  the  deed  of  Eose,  becaiTse  it  was  not  recorded 
within  twelve  months  from  the  date  of  its  execution,  and  be- 
cause as  to  plaintiff's  husband,  it  was  illegal  and  irrelevant,  as 
there  was  evidence  that  he  was  dead  and  left  six  children  and 
the  plaintiff  as  his  widow.  The  court  ruled  that  both  of  these 
deeds  were  admissible  as  color  of  title.  In  this  there  was  no 
error.  When  one,  for  instance,  enters  and  claims  under  a 
void  tax  deed,  it  has  been  held  that  it  is  competent  as  color  of 
title  to  show  the  extent  of  the  purchaser's  possession,  or,  in 
other  words,  where  a  tax  deed  is  void  for  want  of  acknowledg- 
ment, it  is  operative  to  give  color  of  title  to  the  land  described 
in  it,  and  to  draw  to  the  party  to  whom  it  is  made  pos- 
session of  the  whole  upon  his  taking  possession  of  a  part: 
Reddick  v.  Long,  124  Ala.  261,  27  South.  402;  National 
Bank  v.  Baker  Hill  Iron  Co.,  108  Ala.  635,  19  South.  47. 

**"*  So  far  as  the  objection  goes — that  plaintiff  was  a  ten- 
ant in  common  of  the  land  with  her  children — it  may  be 
said  that  the  question  as  to  what  interest  one  tenant  in  com- 
mon can  recover  against  an  entire  stranger  to  the  title  is  not 
presented  in  this  case.  A  tenant  in  common  is  seised  per 
my  et  per  tout  and  has  only  an  interest  in  the  lands  of  the 
cotenancy  such  as  entitles  him  to  the  enjoyment  of  the  entire 
estate  as  against  anyone  except  his  cotenants,  and  each  tenant 
can  pursue  his  remedies  independent  of  the  others,  and  may 
maintain  ejectment  alone  to  try  title:  Hines  v.  Trantham,  27 
Ala.  359;  Tarver  v.  Smith,  38  Ala.  139;  Lowery  v.  Eowland, 
104  Ala.  420,  16  South.  88, 
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4.  The  witness,   Cuth'bert,   for  defendant,  testified  that  he 
knew  Mulford  Dorian,  the  father  of  the  defendant,  was  in  pos- 
session of  the  Ignard  lot  and  claimed  it  as  his  own,  but  wit- 
ness did  not  know  what  time  Dorian    went    into    possession. 
There  was  some  evidence  introduced,  the  tendency  of  which 
was  to  show  the  identity  of  the  Ignard  lot  with  the  land  or  a 
part  of  the  land  sued  for.     He  further  slated  that  Mr.  Mul- 
ford Dorian's  claim  of  possession  or  ownership  of  this  lot  was 
(generally  kno-woi  in  the  neighborhood;  that  he  had  been  claim- 
ing the  land  shortly  after  the  time  it  was  sold  by  the  sheriff, 
but  he  could  not  recollect    the  dates,    and    that  said    Dorian 
bought  the  property  and  spoke  to  "witness  frequently  of  it  as 
his  piece  of  property.     The  plaintiff    objected  to    the    state- 
ment of  the  witness  that  said  Dorian  spoke  to  him  of  the  lot 
as  his  property,  and  moved  to  exclude  it,  on  the  ground  that 
it  was  not  a  declaration  made  by  Mr.  Dorian  on  the  prop- 
erty and  while  in  his  possession,  which  motion  was  sustained. 
Whether  this  ruling  was  correct  or  not,  no  injury  could  have 
resulted  to  the  defendant  therefrom  since  the  plaintiff  gave  the 
defendant  an  unqualified  admission   that  he  claimed  to  own 
the  land  while  in  his  possession,  and  that  claim  was  generally 
known  in  the  neighborhood  where  it  was    situated    and    was 
openly  and  notoriously  asserted. 

5.  The  defendant,  for  the  purpose  of  showing  color  of  title 
under  which  defendant's  claim  of  adverse  possession  is  based, 
offered  in  evidence  a  duly  certified  copy  of  ^*^  a  deed  made 
by  John  A.  Cuthbert  to  Philip  Ignard,  dated  November  9, 
1846,  which  was  duly  acknowledged,  and  recorded  as  shown,  on 
November  9,  1866,  to  the  following  tract  of  land  described 
as:  "Situated  at  Alabama  Port  on  Mon  Louis  Island,  in  the 
county  of  Mobile  and  state  of  Alabama,  containing  six  acres 
more  or  less,  being  the  same  lot  on  which  the  said  Philip  has 
made  improvements,  on  which  he  resides  and  which  was  con- 
veyed by  Alexis  D.  Durand  to  Audley  H.  Gazzam  in  exchange 
for  other  lands,"  etc. 

He  also  offered  in  this  connection  the  judgment  and  execu- 
tion in  favor  of  Dominique  Gimon  in  the  circuit  court  of 
Mobile  county,  dated  December,  20,  1850,  the  levy  and  sale 
thereunder  of  the  same  lands  above  described,  and  the  deed  of 
the  sheriff  thereto  to  H.  Powell  the  purchaser  of  the  land  at 
the  execution  sale  and  the  deed  of  the  said  Powell  to  Mulford 
Dorian,  the  father  of  defendant,  to  said  lands,  dated  the 
twenty-third  day  of  May,  1900.     The  plaintiff  objected  to  each 
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of  these  documents  on  grounds  that  no  title  was  shown  in  John 
A.  Cuthbert  at  the  time  he  made  the  deed;  that  the  land 
therein  is  not  shown  to  be  the  said  land  in  controversy,  or  that 
Ignard  ever  lived  on  or  occupied  the  land  under  the  deed. 
The  court  ruled  that  the  objection  was  well  taken,  on  the 
ground  that  the  deed  was  void  for  uncertainty.  To  constitute 
color  of  title  it  is  not  necessary  that  the  title  under  which  the 
party  claims  should  be  so  certain  in  the  description  of  the 
land  as  that  there  should  be  no  indefiniteness  in  it:  1  Cyc. 
1082;  Black  v.  Tennessee  Coal  etc.  K.  E.  Co.,  93  Ala.  112,  9 
South.  539.  If  the  description  is  uncertain,  but  is  such  as  to 
enable  the  surveyor,  in  search  and  inquiry  of  facts,  to  ascer- 
tain and  locate  the  land,  this  is  full  answer  to  the  charge  of 
uncertainty:  Black  v.  Pratt  Coal  Co.,  85  Ala.  510,  5  South. 
89.  The  evidence  of  the  witness  Delchamps  for  the  defendant 
tends  to  remove  the  uncertainty  of  description  and  was  such 
as  would  have  enabled  a  surveyor  to  locate  the  land.  More- 
over, the  evidence  for  the  defendant  tends  to  show  that  he 
and  the  one  under  whom  he  claims  had  been  in  possession  of 
the  land  up  to  the  trial  for  twenty-five  ^^^  or  thirty  years. 
Under  such  conditions,  the  documents  offered  in  evidence  as 
color  of  title,  on  which  to  found  a  claim  of  adverse  possession 
by  defendant,  should  have  been  admitted. 

6.  The  witness,  Eeed,  testified  for  defendant  that  defendant 
had  placed  a  wire  fence  around  the  land.  He  was  asked 
if  he  knew  'that  Mulford  Dorian,  defendant's  father,  who 
died  in  1896,  w'as  in  possession  of  this  land.  He  answered, 
that  said  Dorian  had  his  sons  in  law  (Criminell  and  Sham- 
beau)  who  came  there  and  built  houses  on  the  land  for  said 
Mulford  Dorian,  and  that  it  was  all  the  time  known  as  Dor- 
ian's land.  He  also  testified  that  in  fifteen  years  he  had  been 
residing  where  he  then  lived,  near  the  plaintiff  and  this  land, 
there  had  not  been  any  part  of  the  land  that  defendant  had 
fenced  in  inclosed  and  cultivated  by  plaintiff.  The  defend- 
ant moved  the  court  to  exclude  the  question  and  answer  of  the 
witness  as  to  whether  Mulford  Dorian  was  in  possession  of  the 
land,  and  this  was  done.  This  ruling  was  improper.  It  tended 
to  support  the  claim  of  adverse  possession  on  the  part  of  de- 
fendant's father  and  his  own  possession  as  heir  and  successor 
by  inheritance.  The  evidence  tended  to  show  that  Mulford 
Dorian  had  possession  of  the  land  for  more  than  ten  years  be- 
fore his  death,  under  a  claim  of  bona  fide  ownership  openly  as- 
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eerted  and  well  known,  which  claim  was  known  to,  recognized 
and  acquiesced  in  by  plaintiff:  Pearson  v.  Adams,  129  Ala. 
157,  29  South.  977. 

7.  The  court  in  its  oral  charge  to  the  jury  told  them:  "In 
order  to  defeat  plaintiff's  right  to  recover,  the  evidence  must 
reasonably  satisfy  your  mind  that  Mr.  Dorian  was  in  posses- 
sion of  some  part  of  that  land  claiming  it.  Having  no  deed, 
he  could'  only  get  a  title  to  the  part  he  was  actually  occupying, 
and  that  must  have  been  openly,  notoriously  and  exclusively, 
claiming  to  own  it,  and  that  must  have  continued  for  a  period 
of  ten  years  without  any  breach." 

This  charge  was  subject  to  the  vice  of  assuming  that  the 
plaintiff  had  a  better  right  to  begin  with  than  the  defend- 
ant. Each  claimed  by  adverse  holding  for  the  period  to  per- 
fect the  title  in  himself.  Neither  showed  ^^''  muniment  of 
title  better  than  the  other.  The  charge  thus  took  from  the 
jury  the  consideration  of  the  conflicting  evidence  as  to  who 
had  the  prior  possession — Mulford  Dorian,  or  Joseph  Eose  and 
plaintiff — ^notwithstanding  the  direct  conflict  in  the  evidence. 
on  that  question.  It  placed  the  defendant  in  the  attitude  of 
a  trespasser,  and  also  relieved  the  jury  from  consideration  of 
that  phase  of  the  evidence,  and  the  inferences  to  be  drawn 
therefrom,  tendiuig  to  show  that  plaintiff  did  not  claim  the 
land,  but  had  admitted  to  Shambeau  and  Tam  that  it  belonged 
to  defendant,  and  that  she  had  moved  her  fence  off  of  it.  If 
defendant  claimed  title  and  possession  under  bona  fide  belief 
of  right,  he  is  not  to  be  classed  and  considered  as  a  trespasser. 
The  claim  and  the  intention  to  claim  title  and  possession, 
however  the  title  may  be  derived,  distinguished  the  possession 
from  that  of  a  mere  trespasser:  Dothard  v.  Denson,  72  Ala. 
544. 

From  what  has  been  said,  it  will  appear  that  charges  1,  2, 
3,  5,  6  and  9  given  for  the  plaintiff  each  ignores  all  the  evi- 
dence of  Dorian's  possession;  assumed  that  plaintiff  had  title 
or  prior  possession  of  the  lands,  and  that  defendant  was  a 
mere  trespasser.  Besides,  these  and  all  the  other  charges  for 
plaintiff  ignore  that  phase  of  the  evidence  tending  to  show 
that  plaintiff  did  not  claim  the  land,  but  admitted  defendant's 
possession  and  claim  thereto. 

The  tenth  and  eleventh  charges  each  denies  to  defendant 
the  presumed  right  arising  out  of  prior  possession  of  which 
plaintiff  had  full  knowledge  and  acquiesced  in,  and  this  ap- 
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plies  also  to  the  sixth  charge.  We  have  referred  only  to 
the  charges  given  which  are  deemed  to  be  important. 

Charge  1  requested  by  the  defendant  was  properly  refused. 
It  did  not  require  the  recording  of  the  deed  to  plaintiff  from 
Eose  to  make  it  effective  as  a  color  of  title. 

Charge  2  is  admitted  to  have  been  properly  refused.  There 
was  evidence  upon  which  charge  3  was  requested,  and  on  the 
facts  hypothesized,  whether  the  plaintiff  was  entitled  to  re- 
cover, was  proper  for  the  determination  of  ^^^  the  jury  as  pro- 
posed by  the  charge:  Pearson  v.  Adams,  129  Ala.  157,  29 
South.  977.  Charge  4  was  the  general  charge  and  was  prop- 
erly refused. 

Reversed  and  remanded. 


A  Cotenant  may  Recover  in  Ejectment  against  a  stranger  the  whole 
of  the  property  of  the  cotenancy:  See  the  monographic  note  to  Mar- 
shall V.  Palmer,  50  Am.  St.  Eep.  842;  Griswold  v.  Minneapolis  etc. 
Ey.  Co.,  12  N.  Dak.  435,  102  Am.  St.  Eep.  572;  Brady  v.  Kreuger,  8 
S.  Dak.  464,  59  Am.  St.  Eep.  771;  Mather  v.  Dunn,  11  S.  Dak.  196,  74 
Am.  St.  Eep.  788;  Allen  v.  Higgins,  9  Wash.  446,  43  Am.  St.  Eep. 
847.  There  are  decisions,  however,  which  limit  his  recovery  to  the 
extent  of  his  title:  Johnson  v.  Hardy,  43  Neb.  368,  47  Am.  St.  Eep. 
765;  Baber  v.  Henderson,  156- Mo.  566,  79  Am.  St.  Eep.  540;  Marshall 
V.  Palmer,  91  Va.  344,  50  Am.  St.  Eep.  838,  and  note. 

Color  of  Title  may  consist  of  a  void  deed:  See  the  monographic 
note  to  Power  v.  Kitching,  88  Am.  St.  Eep.  705.  As  to  the  sufficiency 
of  the  description  in  an  instrument  to  constitute  it  color  of  title,  see 
pages  708-711  of  this  note.  An  unrecorded  instrument  may  be  good 
color  of  title:  See  page  711  of  the  above  note,  and  the  recent  case 
of  Eoberson  v.  The  Downing  Co.,  120  Ga.  833,  102  Am.  St.  Eep.  128. 


BELL  V.  SOUTHERN  HOME  BUILDING  AND  LOAN  AS- 
SOCIATION. 

[140  Ala.  371,  37  South.  237.] 

BXnLDING  AND  LOAN  ASSOCIATIONS -Member  as  Bor- 
rower.— A  member  of  a  building  and  loan  association,  by  becoming 
a  borrower  therefrom,  assumes  an  interest-bearing  debt  to  the  associa- 
tion, separate  from  the  debt  created  by  his  subscription  for  stock 
therein,  and  is  not  entitled  to  have  payments  made  on  account  of 
stock  treated  as  payments  made  on  the  sum  borrowed,     (p.  42.) 

BXniiDING  AND  LOAN  ASSOCIATIONS-Borrowing  Mem- 
bers—Premiums—Interest on  Loans.— The  obligation  on  the  part  of 
a  borrowing  member  of  a  building  and  loan  association  to  pay  premi- 
ums is  separate  from  his  obligation  to  pay  interest  on  a  loan,  when 
the  contract  and  the  by-laws  of  the  association  so  provide,  and  no 
statute  is  thereby  contravened,     (p.  43.) 
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BUILDING  AND  LOAN  ASSOCIATIONS— Issue  of  Invest- 
ment Stock. — In  the  absence  of  legislative  prohibition,  either  a 
domestic  or  a  foreign  building  and  loan  association  may  lawfully 
issue  paid-up  stock,  or  stock  which  is  to  be  paid  for  by  installments 
exempt  from  premiums  and  interest  to  which  borrowers  are  subject, 
(p.   43.) 

BUILDING  AND  LOAN  ASSOCIATIONS -Primary  Remedy 
of  Borrowing  Member.— If,  by  reason  of  intentional  mismanage- 
ment, or  of  merely  improvident  management,  the  nonborrowing  mem- 
bership of  a  building  and  loan  association  has  become  so  dispro- 
portionate to  the  borrowing  class  as  to  decrease  profits  and  thereby 
postpone  the  maturing  of  stock  beyond  the  expected  period  of  ma- 
turity, a  borrowing  member,  if  he  does  not  choose  to  withdraw  from 
the  association,  must  first  seek  his  remedy  through  the  governing 
board  or  agent  of  the  association  before  resorting  to  the  courts, 
(p.  44.) 

FRAUD,  When  Sought  to  be  Made  Ground  for  Belief,  must 
be  so  alleged  as  to  disclose  the  facts  constituting  fraud,  and  it  is 
insufficient  to  aver  fraud  as  a  conclusion  alone,     (p.  44.) 

BUILDING  AND  LOAN  ASSOCIATIONS -Allegations  of 
Fraud  Against  Sufficiency. — A  complaint  by  a  borrowing  member  of  a 
building  and  loan  association  for  the  purpose  of  rescinding  his  con- 
tract with  the  association  and  having  his  mortgage  canceled,  alleg- 
ing that  the  association  falsely  and  fraudulently  represented  that 
his  subscription  to  stock  would  mature  at  a  certain  time  at  the  long- 
est, which  induced  him  to  buy  stock  and  borrow  money  from  the 
association,  is  insufficient  to  show  fraud  on  its  part,  as  such  repre- 
sentation was  a  mere  expression  of  opinion  on  a  subject  equally  open 
to  the  investigation  of  all  members  of  the  association,     (p.  44.) 

•  Gimter  &  Gunter  and  M.  N.  Carlisle,  for  the  appellants. 
■Cabaniss  &  Weakley  and  E.  R.  Brannen,  for  the  appellee. 

•  «^»  SHARPE,  J.  The  contract  from  which  the  complain- 
ant seeks  to  be  relieved  is  in  all  respects  similar  to  that  which 
was  under  consideration  in  Hayes  v.  Southern  Home  Bldg.  etc. 
Assn.,  reported  in  134  Ala.  663,  82  Am.  St.  Rep.  216,  26  South. 
527,  wherein,  following  the  decision  made  in  Southern  B.  &  L. 
Assn.  V.  Anniston  etc.  Co.,  101  Ala.  582,  46  Am.  St.  Rep.  138, 
15  South.  123,  29  L.  R.  A.  120,  it  was  held  that  a  member 
of  a  building  and  loan  association,  by  becoming  a  borrower 
under  such  a  contract,  assumed  an  interest-bearing  debt  to  the 
association,  separate  from  the  debt  created  by  his  subscription 
for  stock  therein,  and  that  such  member  is  not  entitled  ^'^®  to 
have  payment  made  on  account  of  stock  treated  as  payments 
on  the  sum  borrowed.  This  doctrine,  though  denied  by  some 
courts  in  treating  of  usury,  has,  by  this  court,  been  upheld  in 
several  cases,  other  than  those  above  mentioned :  See  Sheldon 
V.  Birmingham  B.  &  L.  Assn.,  121  Ala.  278,  25  South.  820; 
Pioneer  Sav.  etc.  Co.  v.  Nonnemacher,  127  Ala.  521,  30  South. 
79 ;  Interstate  B.  &  L.  Assn.  v.  Brown,  128  Ala.  462,  29  South. 
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656;  Johnson  v.  National  B.  &  L.  Assn.,  125  Ala.  465,  82  Am. 
St.  Eep.  257,  28  So\ith.  2 ;  National  B.  &  L.  Assn.  v.  Ballard, 
126  Ala.  155,  27  South.  971;  Farmers'  etc.  Assn.  v.  Kent,  131 
Ala.  46,  30  South.  874. 

it  has  also  been  held  in  this  state  in  accordance  with  au- 
thorities elsewhere,  but  not  universally  prevailing,  that  the  ob- 
ligation on  the  ])a,Tt  of  a  borrowing  member  of  a  building  and 
loan  association  to  pay  premiums  is  separate  from  his  obliga- 
tion to  pay  interest  on  a  loan,  when  the  contract  and  the  by- 
laws of  the  association  so  provide  and  no  statute  is  thereby 
contravened:  Beyer  v.  National  B.  &  L.  Assn.,  131  Ala.  369, 
31  South.  118;  Thornton  and  Blackledge  on  Building  and  Loan 
Associations,  sec.  224. 

In  Johnson  v.  National  B,  &  L.  Assn.,  125  Ala.  465,  82  Am. 
St.  Eep.  257,  28  South.  2,  it  was  held,  upon  a  direct  presenta- 
tion of  the  question  and  a  review  of  the  aiithorities,  that  in 
the  absence  of  letgislative  prohibition,  a  building  and  loan  as- 
sociation may  lawfully  issue  paid-up  stock.  This  being  true, 
it  follows,  under  like  conditions,  it  is  within  the  legitimate 
scope  of  the  business  of  such  an  association  to  include  among 
its  stockholders  a  nonborrowing  class,  paying  stock  subscrip- 
tions by  installments,  and  exempted  from  interest  and  pre- 
mium charges  to  which  borrowers  are  subject.  There  was  not 
at  the  making  of  the  loan  to  complainant  any  statute  which 
forbade  such  associations  incorporated  elsewhere  to  operate  here 
upon  the  plan  of  the  defendant,  after  observance  of  the  con- 
ditions imposed  upon  the  right  of  foreign  corporations  to  do 
business  in  this  state,  nor  does  the  bill  show  that  in  so  op- 
erating the  defendant  was  exceeding  the  powers  given  it  by 
the  state  of  its  creation.  That  which  was  a^eed  upon  as  in- 
terest on  this  loan,  being  six  per  cent,  was  not  in  excess  of 
the  legal  rate.  By  the  plans  of  the  association  its  receipts 
from  all  sources  were,  after  deducting  ^'^''  expenses  of  the 
business,  to  be  treated  as  profits  in  which  complainant  and 
the  other  members  shared  by  having  the  same  applied  to  the 
maturing  stock,  and  it  was  possible  for  such  profits,  under 
favorable  conditions,  to  have  extinguished  complainant's  lia- 
bility before  the  payments  required  by  her  contract  amounted 
to  the  sum  she  borrowed,  with  legal  interest. 

If,  by  reason  of  either  intentional  mismanagement  or  of 
merely  improvident  management,  the  nonborrowing  member- 
ship of  the  association  has  become  so  disproportionate  to  the 
borrowing  class  as  to  decrease  profits  and  thereby  postpone  the 
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maturing  of  stock  beyond  the  expected  period  of  maturity,  the 
complainant,  if  not  choosing  to  withdraw  from  the  association 
in  accordance  with  its  by-laws,  should  have  sought  a  remedy 
through  the  association's  governing  board  or  agents  before  re- 
sorting to  the  court:  Johnson  v.  National  B,  &  L.  Assn.,  125 
Ala.  465,  82  Am.  St.  Rep.  257,  28  South.  2. 

Fraud,  when  sought  to  be  made  a  ground  for  relief,  must 
be  so  alleged  as  to  disclose  the  facts  constituting  fraud,  an 
averment  of  fraud  as  a  conclusion  being  insufficient:  Flewel- 
len  V.  Crane,  58  Ala.  627;  Pickett  v.  Pipkin,  64  Ala.  250; 
National  B.  &  L.  Assn.  v.  Ballard,  126  Ala.  155,  27  South. 
971.  What  length  of  time  and  what  number  of  payments 
would  be  required  to  mature  complainant's  stock  and  so  ter- 
minate the  obligations  assumed  by  her  contract  were  matters 
necessarily  dependent  upon  the  exigencies  of  business,  and  that 
this  was  so  appeared  from  the  association's  by-laws  which  em- 
bodied its  plans,  and  whereof  the  complainant  was  chargeable 
with  notice,  since  they  entered  into  her  borrowing  contract, 
which  contract  was  made  more  than  four  years  after  she  be- 
came a  member  of  the  association.  The  alleged  representa- 
tions of  the  defendant  and  its  agents  as  to  the  time  and  the 
amount  that  would  be  required  to  mature  its  stock  were  and 
ought  to  have  been  received  by  complainant  as  expressions  of 
opinion  about  what  would  thereafter  occur,  and  such  expres- 
sions are  not  deemed  fraudulent,  though  they  be  not  verified: 
Johnson  v.  National  B.  &  L.  Assn.,  125  Ala.  465,  82  Am.  St. 
Rep.  257,  28  South.  2. 

^'^^  If  the  defendant  has  so  perverted  its  powers  as  to  give 
cause  for  forfeiting  its  charter,  or  if  from  any  cause  it  has 
become  incapable  of  performing  the  functions  for  which  it  was 
created,  it  may  be  that  by  appropriate  proceedings  its  business 
as  a  whole  including  complainant's  contract  with  it  could  be 
terminated  and  settled;  but  to  procure  such  general  settlement 
does  not  appear  to  be  within  the  scope  or  purpose  of  this  bill. 
In  adherence  to  principles  declared  by  this  court  in  cases  above 
cited  it  must  be  held  that  the  bill  is  without  equity.  Its  in- 
sufficiency lies  in  the  absence  from  its  statements  of  facts  such 
as,  whether  taken  as  well  or  illy  pleaded,  could  form  a  basis 
of  relief  and  in  such  case  a  bill  may  properly  be  dismissed 
on  motion,  though  the  result  be  to  cut  off  further  right  to 
amend  the  same:  Gardner  v.  Knight,  124  Ala.  273,  27  South. 
298. 

Affirmed. 
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For  Authorities  bearing  upon  the  doctrines  announced  in  the  prin- 
cipal case  concerning  the  relation  to  a  building  and  loan  association 
of  a  borrowing  member,  see  Spinney  v.  Chapman,  121  Iowa,  38,  100 
Am.  St.  Eep.  305;  Globe  Bldg.  etc.  Assn.  v.  Wood,  110  Ky.  4,  96  Am. 
St.  Eep.  417;  People's  etc.  Assn.  v.  McPhilamy,  81  Miss.  61,  95  Am. 
St.  Eep.  454;  Spinney  v.  Miller,  114  Iowa,  210,  89  Am.  St.  Eep.  351; 
note  to  Curtis  v.  Granite  State  etc.  Assn.,  61  Am.  St.  Eep.  26.  The 
right  of  a  member  to  have  his  contract  canceled  because  of  false 
statements,  made  as  an  inducement  to  his  investment,  that  the  stock 
subscribed  for  will  mature  within  a  specified  time,  is  denied  in 
Johnson  v.  National  etc.  Loan  Assn.,  125  Ala.  465,  82  Am.  St.  Eep. 
257.  According  to  this  case,  a  building  and  loan  association  may, 
in  the  absence  of  express  legislative  authority,  issue  prepaid  or  paid- 
up  stock. 


MAYOR  AND  CITY  COUNCIL  OF  ANNISTON  v.  HURT. 

[140  Ala.  394,  37  South.  220.] 

MUNICIPAL  COEPOEATIONS— Municipal  Indebtedness— 
Govemmental  Expenses. — In  the  absence  of  express  authority,  a 
municipality  has  no  power  to  make  the  interest  on  its  bonds  and 
accounts  an  item  of  yearly  expenditure  for  governmental  purposes, 
and  such  item  of  interest  constitutes  an  excess  over  necessary  current 
expenditures.  Hence,  the  municipality  has  no  right  to  estimate  such 
interest  as  a  governmental  expense  and  to  appropriate  the  amount 
thereof,  so  as  to  defeat  municipal  creditors  in  their  effort  to  subject 
any  excess  over  necessary  municipal  expenditures  to  the  satisfaction 
of  their  demands,     (p.  48.) 

MUNICIPAL  CORPORATIONS  —  Mandamus.— A  judgment 
creditor  of  a  municipal  corporation  may,  by  mandamus,  subject  any 
surplus  revenue  of  the  municipality  to  the  payment  of  his  judgment, 
(p.  48.) 

JUDGMENT  IN  TORT— Enforcement  by  Personal  Represen- 
tative.— A  judgment  in  tort  for  damages  for  personal  injury  becomes 
a  debt  from  the  defendant  to  plaintiff,  and  as  such  survives  the 
death  of  the  latter  and  may  be  enforced  by  his  personal  representa- 
tive,    (p.   48.) 

E.  H.  Hanna,  for  the  appellants. 

Matthews  &  Whiteside,  for  the  appellee. 

^s  HARALSON,  J.  The  petition  in  this  case  recites  that 
Sarah  J.  Hurt  in  her  lifetime,  on  the  9th  of  May,  1901,  re- 
covered a  judgment  against  the  city  of  Anniston,  for  the  sum 
of  $600  as  damages  for  personal  injuries  received  by  her  by 
reason  of  the  negligence  of  the  agents  of  the  city,  besides  for 
$150,25  costs  of  suit.  No  appeal  was  taken  from  said  judg- 
ment, and  it  stands  unreversed  and  of  force.  Executions  in 
her  favor  duly  issued  on  said  judgment  and  were  returned 
unsatisfied. 
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It  is  shoAvn  that  on  the  12th  of  July,  1902,  the  said  Sarah 
J.  Hurt  filed  in  the  circuit  court  of  Calhoun  county  a  peti- 
tion for  a  mandamus  a^gainst  said  city,  for  the  purpose  of  en- 
forcing the  payment  of  said  judgment  with  interest  and  costs; 
that  on  the  15th  of  July,  1902,  a  rule  nisi  was  issued  by  the 
judge  of  said  court,  to  the  mayor  and  city  council  of  said  city, 
returnable  to  the  next  term  thereof;  that  on  the  4th  of  Octo- 
ber, 1902,  the  said  Sarah  J.  Hurt  died  intestate,  and  on  the 
25th  of  that  month,  the  petitioner,  J.  W.  Hurt,  was  duly  ap- 
pointed as  her  administrator,  and  at  a  subsequent  term  of  said 
court  he  moved  that  said  proceeding  for  mandamus  be  revived 
in  his  name  as  administrator,  which  order  was,  on  the  9th  of 
May,  1903,  refused,  "on  the  ground  that  the  right  of  action 
abated  with  the  death  of  said  Sarah  J.  Hurt." 

Before  the  present  petition  was  filed,  and  on  the  23d  of 
April,  1903,  it  appears  that  the  petitioner  appeared  ^^^  be- 
fore the  mayor  and  city  council  of  said  city,  duly  assembled, 
and  called  their  attention  to  said  judgment  and  requested  them 
to  pay  the  same,  but  they  failed  and  refused,  and  continue 
to  refuse,  to  comply  with  that  request;  and  it  is  averred  and 
admitted  that  said  city  has  no  property  subject  to  levy  and 
sale  under  execution,  out  of  which  said  judgment  can  be  col- 
lected. 

•  The  petition  alleges  that  at  the  first  regular  meeting  of 
the  mayor  and  city  council  of  said  city,  in  July,  1902,  they 
a^eed  on  a  budget  of  the  probable  receipts  and  expenditures 
for  the  ensuing  year,  to  run  from  July  1  to  June  30,  1903; 
that  the  estimated  revenues,  specifying  the  sources  of  revenue 
in  each  instance,  were  $60,920,  and  the  estimated  expenditures 
for  governmental  purposes,  specifying  the  items  of  expense  in 
each  instance  Avere  $60,910.  The  charter  of  the  city  (Acts 
1894-95,  sec.  5,  p.  1038)  requires  this  budget  of  estimated  re- 
ceipts and  expenditures  to  be  in  the  itemized  form  followed 
in  this  instance.  Among  the  items  of  estimated  expenditures 
is  found  the  one  designated  as,  "Interest  on  bonds,  etc.,  acct. 
$7,600."  It  is  also  provided  in  said  charter,  and  so  alleged 
in  the  petition,  that  the  mayor  and  city  council  are  prohibited 
from  creating  any  liability  on  the  city  in  excess  of  the  re- 
ceipts of  the  year.  It  is  further  averred  that  the  revenues 
of  said  city  for  said  fiscal  year  were  not  overestimated  in  said 
budget;  that  the  estimated  sum  of  $7,600,  to  pay  interest  on 
bonds  and  accoimts  as  set  forth  in  said  budget,  was  and  is  not 
a  necessary  current  expense  of  administering  the  municipal 
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government  of  said  city,  and  the  mayor  and  city  council  had 
no  right  to  appropriate  any  part  of  the  expected  revenues  of 
said  city  to  the  payment  of  interest  (on  bonds  and  accounts) 
BO  as  to  defeat  the  owner  of  said  judgment  in  his  efforts  to 
collect  the  same;  that  there  will  he  a  surplus  of  the  revenues 
of  said  city  for  the  fiscal  year  ending  the  30th  of  .Tune,  1903, 
after  paying  the  necessary  current  expenses  of  said  municipal 
government  for  said  year,  of  more  than  enough  to  pay  and 
satisfy  said  judgment  with  interest  and  costs. 

The  defendant  demurred  to  and  moved  to  quash  the  petition, 
and  the  motion  and  demurrer  were  overruled.  ^****  The  de- 
fendant answered,  substantially  admitting  the  statement  of 
facts  set  up  in  the  petition. 

A  preliminary  writ  of  mandamus  was  issued  according  to 
the  prayer  of  the  petition,  to  the  mayor  and  councilmen  of 
said  city  by  name,  as  mayor  and  councilmen,  "commanding 
and  requiring  them,  instanter,  to  set  aside  a  sufficient  amount 
of  the  surplus  revenue  of  the  city  of  Anniston  for  the  fiscal 
year  ending  June  30,  1903,  to  pay  and  satisfy  the  judgment 
rendered  by  said  city  court,  on  the  9th  of  May,  1901,  in  favor 
of  Sarah  J.  Hurt,  and  against  the  city  of  Anniston,  for  $600, 
together  with  the  interest  now  due  on  said  judgment,  and  the 
costs  of  said  suit,  and  order  the  same  paid  as  of  the  time  of 
the  collection  of  said  revenues;  and  said  mayor  and  city  council 
are  hereby  prohibited  and  restrained  from  pa5-ing  out  any  of 
the  revenues  of  said  city  for  said  fiscal  year  on  interest  on 
bonds  and  accounts  until  said  judgment,  with  interest  due 
thereon,  and  costs  are  fully  paid.''  The  appeal  is  to  reverse 
this  judgment  of  the  court. 

1.  The  insistence  of  the  petitioner  is,  that  the  expenditure 
of  the  item  for  interest  on  bonds  and  accounts  is  not  for  a 
legitimate  municipal  purpose,  and  the  money  appropriated  or 
appointed  for  that  purpose  in  the  budget  of  expenditures  con- 
stitutes, if  collected,  or  will  constitute  when  collected,  funds 
in  the  hands  of  the  respondents  in  excess  of  the  necessary  ex- 
penses of  administering  the  municipal  government,  and  should 
be  applied  to  the  payment  of  his  judgment.  The  charter,  as 
we  have  said,  requires  of  the  city  coiincil  before  the  first  day 
of  July  in  each  year  to  agree  upon  a  budget  of  expenses  for 
governmental  purposes  for  the  year  ending  the  30th  of  the 
following  June,  and  the  expenses  to  be  itemized,  such  as  sala- 
ries, streets,  fire  department,  lights,  schools,  water,  police,  etc., 
the    object    of    corporation    expenditures,    and    the    estimated 
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amount  run  out  in  figures  for  each.  We  have  found  neither 
in  the  charter,  nor  in  any  other  statute,  any  legislative  au- 
thority to  make  the  interest  on  municipal  "bonds  and  accounts" 
an  item  of  expenditure  for  administration  of  governmental  pur- 
poses. The  council,  therefore,  had  no  right  ^^^  to  estimate 
this  interest  as  a  governmental  expense,  and,  by  way  of  an- 
ticipation in  their  budget  of  expenses,  to  appropriate  the 
amount  to  the  payment  of  interest  on  municipal  bonds  and 
accounts,  so  as  to  defeat  the  plaintiff  or  other  creditors  in  their 
efforts  to  subject  this  excess  over  necessary  current  expendi- 
tures to  the  satisfaction  of  their  demands.  The  bond  and 
holders  of  accounts  against  the  city  had  no  lien  upon  the 
revenues  of  the  city,  nor  any  claim  thereon,  superior  to  the 
judgment  of  the  plaintiff,  or  the  claims  of  any  other  creditor. 

If  the  petitioner's  judgment  was  a  valid  debt  against  the 
municipality,  the  writ  of  mandamus  he  seeks  is  in  the  nature 
of  an  execution,  and  should  be  given  operation  upon  any  sur- 
plus revenue,  in  the  same  way  that  an  execution  should  be 
given  precedence  or  priority  over  the  claims  of  simple  con- 
tract creditors.  Without  the  writ  of  mandamus  the  fund  could 
not  be  reached  at  all,  as  it  is  beyond  the  reach  of  an  ordinary 
execution:  White  v.  Mayor  and  Council,  119  Ala.  476,  23  South. 
999. 

2.  It  is  objected,  again,  that  the  cause  of  action  on  which 
the  judgment  in  this  case  was  founded  was  in  tort;  that  such 
a  cause  of  action  does  not  survive,  but  dies  with  the  injured 
person.  This  is  undoubtedly  true,  when  the  injured  party  dies 
before  judgment  recovered  in  his  favor  for  the  injury  sus- 
tained. But  the  rule  does  not  apply  when  the  action  has  been 
prosecuted  to  final  judgment  in  favor  of  the  injured  party. 
It  then  becomes  a  debt  owing  by  the  party  inflicting  the  in- 
jury to  the  party  injured.  Upon  this  subject  Mr.  Freeman 
says:  "Every  judgment  is  for  most  purposes  to  be  reigarded 
as  a  new  debt;  the  chief,  and  perhaps  the  only,  exception  be- 
ing in  cases  when  the  technical  operation  of  the  doctrine  of 
merger  would  produce  manifest  hardship,  and  even  those  cases 
are  by  no  means  universally  excepted.  This  new  debt  is  not, 
in  general,  affected  by  the  character  of  the  old  one.  Though 
the  cause  of  action  may  have  arisen  from  a  tort,  the  judg- 
ment, therefore,  is  not  any  the  less  a  contract  or  in  the  nature 
of  a  contract.  The  tort  merges  in  the  judgment.  Hence,  it 
may  be  the  foundation  of  an  action  of  debt,  or  of  a  setoff, 
under  a  statute  permitting  matters  ex  contractu  "***^  to  be  set 
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off.  K"either  is  it  infected  by  the  usurious  nature  of  the  cause 
of  action":  1  Freeman  on  Judgments,  sec.  217;  1  Cyc.  79, 
and  authorities  there  cited. 

As  to  whether  judgments  are  contracts — as  to  which  there 
is  a  diversity  of  view — we  need  not  now  consider.  It  has  been 
held  on  high  authority  that  a  judgment  in  an  action  for  a 
tort  is  not  a  contract  within  the  meaning  of  that  provision 
of  the  federal  constitution "  which  forbids  the  states  to  pass 
any  law  impairing  the  obligation  of  contracts,  and  there  are 
potent  reasons  for  this  vieAv:  1  Black  on  Judgments,  sec.  9. 
But  that  question  is  of  no  importance  here.  The  judgment 
of  plaintiff's  intestate  is  a  debt  owing  by  the  city,  on  which 
execution  may  issue  for  its  collection  in  favor  of  her  adminis- 
trator, in  the  manner  prescribed  by  statute,  and  this  debt  for 
the  purposes  in  hand  is  not  affected  by  the  character  of  the 
cause  of  action  on  which  it  was  founded. 

The  correctness  of  the  judgment  of  the  lower  court  is  not 
questioned,  except  in  the  manner  referred  to  by  us,  and  find- 
ing no  error  therein,  it  is  affirmed. 


A  Cause  of  Action  is  merged  in  the  judgment  recovered  thereon: 
Tourville  v.  Wabash  E.  R.  Co.,  148  Mo.  614,  71  Am.  St.  Rep.  650; 
Price  V.  First  Nat.  Bank,  62  Kan.  735,  84  Am.  St.  Rep.  419.  Thus, 
a  judgment  on  a  usurious  contract  is  a  new  debt  not  infected  with 
the  usurious  nature  of  the  cause  of  action:  Ryan  v.  Southern  Bldg. 
etc.  Assn.,  50  S.  C.  185,  62  Am.  St.  Rep.  831.  And  a  tort  is  merged 
into  the  judgment  based  thereon,  so  that  the  judgment  is  assignable: 
Charles  v.  Haskins,  11  Iowa,  329,  77  Am.  Dec.  148. 


JOHNSON  BROTHEES  v.  SELDBN. 

[140  Ala.  418,  37  South.  249.] 

CHATTEL  MORTGAGES— Sales  Under  Powers— Inadequate 
Price.— In  an  action  to  recover  a  debt  secured  by  chattel  mortgage 
authorizing  the  mortgagee  to  sell  the  mortgaged  property  at  private 
Bale  upon  default  in  the  payment  of  the  mortgage,  if  the  mortgagor 
pleads  a  setoff  upon  which  issue  is  joined,  he  is  entitled  to  prove 
the  value  of  the  property  taken  and  sold  under  the  mortgage,  and 
if  he  shows  that  it  was  sold  for  an  inadequate  price,  he  is  entitled 
to  be  credited  with  the  difference  between  that  and  a  fair  and  rea- 
sonable price,     (p.   51.) 

CHATTEL  MOETGAGES-Sale  Under  Power.— A  chattel  mort- 
gagee,  authorized   upon   default   in   payment   of   the   mortgage   debt, 
to  take  possession  of  and  sell  the  mortgaged  property  at  private  sale. 
Am.  St.  Rep.,  Vol.  103—4 
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must  sell  it  for  a  fair  and  reasonable  price,  and  upon  hia  failure  to 
do  so,  he  is  liable  to  the  mortgagor  for  the  difference  between  the 
price  received  and  a  fair  valuation,     (p.  51.) 

The  complaint  in  tliis  action  contained  several  counts.  One 
count  as  a  common  count,  in  which  the  plaintiff  sought  to  re- 
cover upon  an  account  stated.  In  another  count  the  plaintiff 
sought  to  recover  an  amount  alleged  to  be  due  upon  a  bond, 
which,  it  was  alleged  in  the  complaint,  was  executed  by  the 
defendants,  and  contained  a  waiver  of  exemptions.  In  another 
count  the  plaintiffs  sought  to  recover  the  same  amount  alleged 
to  be  due  upon  a  mortgage,  which  mortgage  was  set  out  at 
length  in  the  count,  and  contained  a  waiver  of  exemptions.  In 
another  count  the  plaintiff  sought  to  recover  the  same  amount 
alleged  to  be  due  upon  a  promissory  note  executed  by  the  de- 
fendants, which,  it  is  alleged  in  said  count,  contained  a  waiver 
of  exemptions.  To  this  complaint  the  defendants  demurred, 
among  others,  upon  the  ground  of  a  misjoinder  of  counts  in  the 
complaint.  This  demurrer  was  sustained.  Judgment  for  de- 
fendants, and  plaintiff  appealed. 

W.  Cunninghame,  for  the  appellants. 

Elmore  &  Harrison  and  G.  W.  Taylor,  for  the  appellee. 

-**!  DOWDELL,  J.  The  appellants  concede  that  under  the 
authority  of  McCrummen  v.  Campbell,  82  Ala.  566,  2  South. 
482,  the  court  was  justified  in  sustaining  the  demurrer  to  the 
complaint  for  misjoinder  of  counts,  but  now  seek  to  have  us 
review  and  overrule  that  case.  This  we  are  unwilling  to  do. 
In  the  case  of  Mahan  v.  Smitherman,  71  Ala.  563,  cited  by 
counsel  for  appellant,  the  question  of  a  misjoinder  was  not 
raised,  and  hence  that  case  cannot  be  regarded  as  an  authority 
against  the  proposition  decided  in  McCrummen  v.  Campbell,  82 
Ala.  566,  2  South.  482.  The  case  of  Louisville  etc.  K.  K.  Co. 
V.  Cofer,  110  Ala.  491,  18  South.  110,  presented  a  question 
different  in  principle  from  the  one  under  consideration,  and 
is  therefore  not  in  point. 

The  complaint  as  amended  declared  upon  a  mortgage  given 
by  the  defendant  to  the  plaintiffs,  describing  the  same  as  a 
bond,  and  claiming  a  certain  amount  specified  in  the  complaint 
as  due  plaintiffs  under  it.  Among  other  pleas  the  defendant 
filed  a  plea  of  setoff.  No  objection  by  demurrer  or  otherwise 
was  raised  on  this  plea  as  to  form  or  sufficiency,  but  issue  was 
taken  on  it.     Under  this  plea,  the  evidence  of  the  value  of  the 


Nov.  1903.]  Johnson  Brothers  v.  Selden.  51 

personal  property  taken  tinder  the  mortgage,  and  which  was 
objected  to  by  the  plaintiff,  was  relevant  and  admissible.  Al- 
though the  mortgagee,  by  the  terms  of  the  mortgage,  was  au- 
thorized to  sell  the  personal  property  embraced  in  the  mortgage 
at  private  sale,  this  did  not  relieve  him,  in  taking  possession 
of  and  selling  the  property,  from  the  duty  of  acting  in  the 
utmost  good  faith  in  selling  the  same.  In  selling  the  property 
at  private  sale  for  the  satisfaction  of  his  mortgage  debt,  it  was 
his  duty  to  sell  it  at  a  fair  and  reasonable  valuation,  and  failing 
to  do  so  he  became  liable  to  the  mortgagor  for  such  failure.  We 
think  there  can  be  no  doubt  of  the  right  of  the  mortgagor  to 
■***  show  his  claim  against  the  mortgagee,  by  showing  the  un- 
fairness of  the  sale,  and,  to  this  end,  that  the  property  was  sold 
for  greatly  less  than  its  fair  and  reasonable  value:  See  Jones 
on  Chattel  Mortgages,  4th  ed.,  p.  702,  sec.  708.  Here  the  prop- 
erty, which  consisted  of  different  items,  such  as  mules,  wagon, 
carriage,  and  farm  products,  was  sold  en  masse  or  in  lump. 
This,  in  itself,  was  prima  facie  evidence  of  unfairness :  Jones 
on  Chattel  Mortgages,  4th  ed.,  p.  781,  sec.  797.  The  question 
of  value  was  one  for  the  jury. 

The  fact  that  the  sale  was  made  by  the  assignee  of  the  mort- 
gagee, while  the  mortgage  was  in  the  hands  of  such  assignee, 
cannot  change  the  rule.  The  assignee  in  this  case,  to  all  in- 
tents and  purposes,  stood  in  the  shoes  of  the  mortgagee  in  tak- 
ing possession  of  the  property  and  selling  the  same.  Under  the 
evidence  the  trial  court  very  properly  refused  the  written  charge 
requested  by  the  plaintiff.  We  find  no  reversible  error  in  the 
record,  and  the  judgment  will  be  affirmed. 


NECESSITY  FOE  MORTGAGE  SALES  XJNDEE  POWERS  TO  BE 
FOR   REASONABLE    PRICE. 
Introductory,  51. 
I.  General  Rule  as  to  Necessity  for  Sale  to  be  for  Reasonable  Price, 
53. 
n.  Rule  Where  Deficiency  Judgment  is  Sought,  54. 
III.  Application  of  Rule  to  Chattel  and  Realty  Mortgages,  56. 

rv.  Distinction   Where   Foreclosure   is   by   Private   and   Where   by 
Public  Sale,  56. 

V.  Effect  of  Equity  of  Redemption,  56. 

VI.  Effect  of  Inadequacy  of  Price,  57. 

Introductory. 
The  general  subject  of  sales  under  powers  in  mortgages  and  trust 
deeds  was  exhaustively  considered  in  the  monographic  note  to  Hous- 
ton V.  National  etc.  Loan  Assn.,  92  Am.  St.  Eep.  573,  as  was  also 
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the  subject  of  sales  and  conveyances  by  trustees  in  the  monographic 
note  to  Tyler  v.  Herring,  19  Am.  St.  Kep.  267,  while  the  rights  and 
remedies  of  a  chattel  mortgagor  whose  property  has  been  wrongfully 
sold  was  the  subject  of  the  note  to  Wygal  v.  Bigelow,  16  Am.  St. 
Kep.  499.  In  this  note  we  shall  consider  only  the  question  whether 
it  is  necessary  for  a  mortgage  sale  under  a  power  to  be  for  a  reason- 
able price.  The  principal  case,  in  laying  down  the  rule,  said:  "Al- 
though the  mortgagee,  by  the  terms  of  the  mortgage,  was  authorized 
to  sell  the  personal  property  embraced  in  the  mortgage  at  private 
sale,  this  did  not  relieve  him,  in  taking  possession  of  and  selling  the 
property,  from  the  duty  of  acting  in  the  utmost  good  faith  in  selling 
the  same.  In  selling  the  property  at  private  sale  for  the  satisfaction 
of  his  mortgage  debt,  it  was  his  duty  to  sell  it  at  a  fair  and  reason- 
able valuation,  and,  failing  to  do  so,  he  became  liable  to  the  mort- 
gagor for  such  failure."  After  an  exhaustive  search  among  the 
authorities  we  have  been  able  to  find  only  a  few  cases  in  which  the 
proposition  laid  down  in  the  principal  case  has  been  directly  passed 
upon.  Of  course,  the  cases  in  which  the  mortgagor  has  sought  a 
resale  of  the  mortgaged  property  for  inadequacy  of  price  at  the  sale 
are  quite  numerous.  It  seems  that  the  practice  of  applying  for  a 
resale  of  the  property  under  such  circumstances  is  the  prevailing 
mode  of  obtaining  relief.  In  most  of  the  states  there  are  statutory 
provisions  regarding  the  foreclosure  of  chattel  mortgages.  In  some 
states  the  same  statute  applies  to  chattel  mortgages  as  to  mortgages 
of  real  property.  In  other  states,  however,  there  are  no  statutory 
provisions  relating  to  the  foreclosure  of  chattel  mortgages,  and  in 
such  cases  it  would  seem  that  the  chattel  mortgagee  would  be  ob- 
liged to  seek  his  remedy  either  under  the  general  equitable  jurisdic- 
tion of  the  courts  or  proceed  by  selling  the  mortgaged  property  at 
public  sale  in  the  same  manner  as  a  pledge,  unless  the  instrument 
provides  for  the  method  of  conducting  the  sale.  But,  as  a  general 
rule,  such  mortgages  provide  for  all  such  contingencies  by  means 
of  a  power  of  sale.  Statutory  provisions  relating  to  the  foreclosure 
of  chattel  mortgages  do  not  prevent  the  parties  from  inserting  in  the 
mortgage  a  power  of  sale  under  which  the  property  may  be  sold  in 
a  manner  different  from  that  provided  by  statute,  unless  the  statute 
provides  an  exclusive  method:  Denny  v.  Van  Dusen,  27  Kan.  437. 
In  Freeman  v.  Freeman,  17  N.  J.  Eq.  47,  the  court  remarked  that: 
"A  sale  of  the  chattels  by  a  mortgagee  or  pledgee,  in  the  absence 
of  statutory  regulations,  is  attended  with  some  difficulty  and  em- 
barrassment. The  conduct  and  fairness  of  the  sale  and  the  rights 
acquired  under  it  are  always  open  to  investigation  at  the  instance 
of  the  mortgagor  or  pledgor."  We  shall  consider  the  subject  with 
reference  to  mortgages  of  chattels  and  real  property,  and  we  shall 
consider  the  effect  where  the  sale  is  made  privately,  and  where  it  is 
made  publicly,  as  well  as  the  effect  which  the  right  of  redemption 
may  have  on  the  remedy  for  sales  at  less  than  the  reasonable  value 
of  the  mortgaged  property. 
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I.  General  Eule  as  to  Necessity  for  Sale  to  be  for  Eeasonable  Price. 
On  general  principles,  it  is  clearly  the  duty  of  the  holders  of  a 
mortgage  to  sell  fairly  and  with  a  reasonable  regard  for  the  inter- 
ests of  all  parties  concerned:  Lalor  v.  McCarthy,  24  Minn.  417.  In 
Wygal  V.  Bigelow,  42  Kan.  477,  16  Am.  St.  Eep.  495,  22  Pae.  612,  the 
court  said:  "The  mortgagee  has  no  right  by  any  unfairness  to  sacri- 
fice the  property  and  deprive  the  mortgagor  of  the  surplus  over  the 
debt,  which  by  a  fair  and  honestly  conducted  sale  might  arise.  If 
the  property  consists  of  many  different  articles  which  can  be  easily 
offered  for  sale  separately  or  in  lots  or  parcels,  a  sale  of  the  whole 
in  a  lump  or  in  two  lumps,  in  some  cases  might  be  regarded  as  an 
unfair  mode  of  sale,  especially  if  it  were  shown  that  the  property 
brought  much  less  at  the  sale  than  its  actual  value."  In  Stevenson 
V.  Dana,  166  Mass.  170,  44  N.  E.  128,  which  was  a  proceeding  in 
equity  to  redeem  from  a  mortgage  sale  on  foreclosure  under  a  power 
of  sale,  Justice  Holmes,  in  refusing  to  set  the  sale  aside,  said:  "The 
mere  fact,  if  it  be  one,  that  the  land  sold  for  a  good  deal  less 
than  it  was  worth,  is  not  enough  to  make  out  a  case  for  the  plain- 
tiff. The  land  was  bought  by  the  holders  of  the  mortgage,  and  we 
suppose  that  mortgagees  rarely  offer  more  than  the  amount  of  the 
debt,  yet  it  would  not  be  desirable  to  invalidate  their  purchases 
wholesale.  Equity  requires  a  foreclosure  to  be  conducted  with  entire 
good  faith,  and  with  a  reasonable  regard  for  the  mortgagor's  inter- 
ests, it  is  true,  but  after  a  certain  point  it  must  respect  bargains. 
It  does  not  require  the  land  to  be  sold  for  its  value.  It  only  requires 
reasonable  efforts  to  be  made  to  avoid  a  sacrifice  and  to  obtain  the 
value  of  the  land."  So,  also,  in  Laclede  Bank  v.  Keeler,  109  111. 
385,  it  was  said  that  where  a  sale  under  a  power  in  a  mortgage  is 
legally  conducted  in  public,  where  all  wishing  may  bid,  that  the 
purchaser  acquires  the  property  at  less  than  its  real  value  will  not 
impair  the  validity  of  the  sale.  Indeed,  the  weight  of  authority,  as 
will  be  shown  later  on,  is  to  the  effect  that  mere  inadequacy  of  price 
is  not  sufficient  ground  for  even  a  resale.  Hence,  we  see  that  each 
case  must  be  considered  with  reference  to  the  particular  circum- 
stances surrounding  it  with  respect  to  the  question  whether  the  prop- 
erty was  sold  for  a  reasonable  price.  We  have  observed  but  a  few 
cases  in  which  the  point  laid  down  in  the  principal  case  has  been 
passed  upon,  and  in  those  cases  the  sale  in  question  was  had  under 
powers  contained  in  chattel  mortgages,  though  the  question  has  also 
arisen  in  cases  wherein  the  mortgagee  sought  to  obtain  judgment 
for  a  deficiency  after  sale  of  the  land  on  foreclosure  saje.  Thus,  in 
Bird  v.  Davis,  14  N.  J.  Eq.  467,  the  case  upon  which  the  text-writers 
base  the  statement  of  law  enunciated  in  the  principal  case,  the 
mortgage  was  on  personal  property,  and  it  seems  that  part  of  the 
property  was  disposed  of  at  auction  and  part  of  it  by  private  sale. 
The  court  in  that  case  said:  "The  disposition  of  a  part  of  the  chat- 
tels at  private  sale  was  unauthorized.  Upon  the  evidence  now  before 
the  court,  it  appears  that  great  pains  were  taken  by  the  complain- 
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anta  to  secure  the  best  prices  practicable,  and  that  they  were  sold 
for  their  value.  It  further  appears  that  the  mortgagor  assented  to 
the  prices  at  which  the  articles  were  disposed  of  as  a  fair  valuation. 
If,  however,  the  defendant  can  show  before  the  master  that  the  arti- 
cles were  sold  unfairly,  and  at  an  under  price,  he  will  be  permitted 
to  do  so,  and  wiU  be  allowed  their  fair  value.  So,  also,  he  will  be 
permitted  to  show  that  the  commissions  and  charges  made  upon  the 
sales  at  auction  were  unusual  or  exorbitant."  The  ruling  in  War- 
wick V.  Hutchinson,  45  N.  J.  L.  61,  which  arose  over  a  private  sale 
under  a  power  in  a  chattel  mortgage,  was  to  the  same  effect.  And 
in  First  Nat.  Bank  v.  Wright,  104  Mo.  App.  242,  78  S.  W.  686,  it 
was  held  that  a  chattel  mortgagee  whose  agent  sells  mortgaged 
goods  at  private  sale  under  a  power  contained  in  the  mortgage  is 
the  mortgagor's  trustee,  and,  as  such,  must  stand  the  loss  if  they 
are  sold  for  less  than  the  best  price  obtainable.  So,  also,  in  Coe  v. 
Cassidy,  72  N.  Y.  138,  it  was  held  that  a  mortgagee  may  be  com- 
pelled to  account  for  the  value  of  chattels  sold  at  private  sale  if 
sold  for  less  than  their  value.  In  Lynch  v.  Naylor,  63  111.  App.  107, 
it  was  also  held  that  where  a  chattel  mortgagee  undertakes  to  sell 
the  mortgaged  chattels  to  himself,  he  becomes  liable  to  account  to 
the  mortgagor  for  the  actual  value  of  the  same.  But  the  sale  in 
this  case  was  made  by  a  constable  acting  as  the  mortgagee's  agent 
under  a  power  in  the  mortgage,  but  it  seems  that  the  power  did  not 
actually  authorize  such  a  sale.  The  court  said:  "Thus  by  express 
agreement  of  the  parties,  the  right  to  execute  the  power  of  sale 
was  reposed  in  the  sheriff.  If  the  sale  had  been  made  by  the  sheriff, 
the  title  would  have  passed  to  the  mortgagee  for  the  amount  of  the 
bid,  provided  the  property  was  purchased  fairly  and  in  good  faith. 
But  when  the  mortgagee  undertook  to  sell  to  himself  he  became 
liable  to  account  to  the  mortgagors  for  the  actual  value  of  the  prop- 
erty, as  he  would  have  been  if  no  execution  of  the  power  of  sale 
had  been  attempted." 

II.  Bule  Where  Deficiency  Judgment  is  Sought. 
As  was  stated  in  the  preceding  paragraph,  the  question  concerning 
the  liability  of  the  mortgagee  for  the  difference  between  the  price 
obtained  at  the  sale  and  the  reasonable  value  of  the  mortgaged  prem- 
ises has  been  raised  in  cases  in  which  the  mortgagee  sought  a  judg- 
ment for  the  deficiency  between  the  amount  of  his  mortgage  and 
the  amount  for  which  the  mortgaged  land  sold  at  the  foreclosure 
sale.  The  weight  of  authority  seems  to  be  to  the  effect  that  the 
price  obtained  at  the  mortgage  sale  constitutes  the  amount  to  be 
credited  on  the  mortgaged  debt,  regardless  of  whether  the  mortgaged 
premises  be  worth  more  than  that  sum  or  not.  Thus,  in  Snyder  v. 
Blair,  33  N.  J.  Eq.  208,  a  case  in  which  the  question  was  squarely 
before  the  court,  the  vice-chancellor  said:  "The  question  presented 
is,  in  my  judgment,  entirely  free  from  difficulty.  This  proposition 
seems  to  me  to  rest  on  authority  which  cannot  be  questioned,  and 


Nov.  1903.]  Johnson  Brothers  v.  Selden.  65 

to  be  also  supported  by  the  plainest  considerations  of  justice.  That 
sum  for  which  property  conveyed  in  pledge  for  the  security  of  a 
debt  is  sold  at  judicial  sale  must,  so  long  as  the  sale  stands,  be  taken, 
as  between  the  parties  to  the  suit,  as  a  conclusive  test  of  its  value. 
This,  as  I  understand  it,  is  the  rule  presented  by  our  statute.  The 
seventy-sixth  section  of  the  chancery  act  directs  'that  it  shall  be 
lawful  for  the  chancellor,  in  any  suit  for  the  foreclosure  or  sale  of 
mortgaged  premises,  to  decree  the  payment  of  any  excess  of  the 
mortgage  debt,  above  the  net  proceeds  of  sale,  by  any  of  the  parties 
to  such  suit  who  may  be  liable,  either  at  law  or  in  equity,  for  the 
payment  of  the  same':  Eev.  118.  The  same  rule  was  established 
by  the  courts  long  prior  to  the  adoption  of  any  statute  upon  the 
subject:  Globe  Ins.  Co.  v.  Lansing,  5  Cow.  380,  15  Am.  Dec.  474; 
Lansing  v.  Goelet,  9  Cow.  346.  The  opinion  of  Chancellor  Jones,  in 
the  case  last  cited,  contains  a  valuable  summary  of  all  the  adjudi- 
cations bearing  upon  the  question  made  prior  to  1826.  The  law,  I 
think,  must  be  considered  so  firmly  settled  as  to  be  beyond  alteration 
by  the  courts,"  The  court,  in  Currie  v.  Sisson,  34  N.  J.  Eq,  578, 
adopted  the  opinion  in  Snyder  v.  Blair,  33  N.  J.  Eq.  208,  as  its  opin- 
ion. The  same  conclusion  was  reached  by  the  court  in  Belmont  v. 
Cornen,  48  Conn.  338,  in  passing  on  a  mortgage  foreclosure  had  in 
New  York  state.  It  cited,  in  addition  to  the  New  York  cases  already 
adverted  to,  the  cases  of  Dunkley  v.  Van  Bur  en,  3  Johns.  Ch.  330, 
Spencer  v.  Harford,  4  Wend.  384,  and  Morgan  v.  Plumb,  9  Wend. 
292,  as  supporting  its  ruling.  The  same  conclusion  was  also  reached 
by  the  court  in  Sabin  v.  Stickney,  9  Vt.  155.  In  Eeichard  v.  Mich- 
inard,  33  La.  Ann.  380,  the  court  held  that  the  question  might  be 
raised  in  a  direct  proceeding  to  set  aside  the  sale,  but  not  in  a  suit 
for  a  deficiency  judgment.  So,  also,  in  Hollister  v.  Buchanan,  11  S. 
Dak.  280,  77  N.  W.  103,  it  was  held  no  defense  to  a  suit  to  recover  a 
deficiency  on  a  mortgage  note  after  foreclosure  that  the  sale  was 
made  for  an  inadequate  price,  since  the  sale  was  not  void,  but 
merely  voidable  only,  on  a  direct  motion  of  an  interested  party  to 
set  it  aside.  And  in  Howard  v.  McNaught,  9  Wash.  355,  43  Am. 
St.  Rep.  837,  37  Pac.  455,  it  was  also  held  in  an  action  to  recover 
a  balance  due  on  a  mortgage  debt  after  foreclosure  and  sale  of  the 
mortgaged  premises,  that  evidence  as  to  the  value  of  the  land  was 
immaterial  and  inadmissible  in  the  absence  of  an  allegation  of  fraud 
by  reason  of  which  the  land  had  been  sold  for  less  than  its  value. 
The  same  holding  was  made  in  Markel  v.  Evans,  47  Ind.  326.  The 
question  was  adverted  to  incidentally  in  Webber  v.  Blanc,  39  Fla. 
224,  22  South.  655;  Marston  v.  Marston,  45  Me.  412;  Smith  v.  Bunt- 
ing, 86  Pa.  St.  116;  Omaly  v.  Swan,  3  Mason,  474,  Fed.  Cas.  No. 
10,508.  A  different  conclusion  was  reached  by  the  court  in  the  recent 
case  of  Boutelle  v.  Carpenter,  182  Mass.  417,  65  N.  E.  799,  though 
the  facts  were  slightly  different  than  in  the  foregoing  cases.  In  the 
Massachusetts  case  the  court  said:  "In  an  action  upon  a  mortgage 
note  to  recover  the  balance  due  after  a  foreclosure   sale,   where   the 
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mortgagors  were  not  the  owners  of  the  equity  at  the  time  of  the  sale, 
we  think  that  it  is  open  to  the  makers  of  the  note  to  show,  as  bearing 
upon  the  amount  due,  that  the  sale  was  not  conducted  as  it  should 
have  been,  and  that  more  should  have  been  realized,  especially  if  the 
holder  of  the  mortgage  was  himself  the  purchaser.  Unless  the  makers 
of  the  note  can  do  that,  they  would  seem  to  be  without  a  remedy. 
In  the  present  case  the  issue  whether  the  sale  was  properly  conducted 
was  raised  by  the  pleadings,  and  evidence  in  regard  to  it  was  there- 
fore admissible." 

III.  Application  of  Bule  to  Chattel  and  Bealty  Mortgages. 
In  this  connection  we  shall  not  advert  to  any  distinction  between 
chattel  and  realty  mortgages  except  with  respect  to  the  application 
of  the  rules  discussed  in  this  note.  In  most  of  the  states  the  sub- 
ject is  most  likely  regulated  by  statute.  In  Eein  v.  Callaway,  7 
Idaho,  634,  65  Pac.  63,  which  was  a  suit  to  recover  a  deficiency  al- 
leged to  have  been  due  after  applying  the  proceeds  of  a  sale  of 
mortgaged  chattel  property  in  part  payment  of  the  debt  secured 
by  the  mortgage,  the  court,  in  holding  that  the  mortgagor,  under 
the  Idaho  statute,  was  personally  liable  only  after  foreclosure  and 
application  of  the  proceeds,  said  that  the  same  rule  was  applicable 
to  mortgages  of  personal  property  as  to  real  property. 

IV.    Distinction  Where  Foreclosure  is  by  Private   and  Where  by 

Public  Sale. 

In  Newman  v.  Meek,  1  Freem.  Ch.  (Miss.)  441,  it  was  said  that 
the  rule  that  a  sale  under  a  trust  deed  will  be  set  aside  for  inade- 
quacy of  price  applies  only  to  private  sales  and  not  to  sales  at 
auction  unless  connected  with  other  circumstances  tending  to  estab- 
lish fraud.  It  then  cited  Shelly  v.  Nash,  3  Madd.  232,  White  v. 
Damon,  7  Ves.  30,  and  Jenkins  v.  Hogg,  2  Const.  S.  C.  821. 

Although  the  courts  do  not  seem  to  have  considered  the  question 
whether  there  is  any  distinction  as  to  the  application  of  the  rule 
announced  in  the  principal  case  by  reason  of  the  sale  having  been 
a  private  one  or  a  public  one,  still  an  examination  of  the  cases  hold- 
ing to  the  same  effect  as  the  principal  case  will  disclose  the  fact 
that  the  sale  in  those  cases  was  a  private  sale:  See  Bird  v.  Davis,  14 
N.  J.  Eq.  467;  Warwick  v.  Hutchinson,  45  N.  J.  L.  61;  Lynch  v. 
Naylor,  63  111.  App.  107;  First  Nat.  Bank  v.  Wright,  104  Mo.  App. 
242,  78  S.  W.  686;  Coe  v.  Cassidy,  72  N.  Y.  138.  While  the  cases 
mentioned  in  division  II  appear  to  have  arisen  through  public  sales. 

V.    Effect  of  Equity  of  Redemption. 

Inasmuch  as  the  rule  announced  in  the  principal  case  has  generally 
been  asserted  in  cases  involving  sales  under  chattel  mortgages,  and, 
as  a  general  rule,  there  is  no  provision  for  redemption  from  sales 
thereunder,  it  would  seem  that  the  fact  of  the  absence  or  presence 
of  the  right  of  redemption  would  have  a  bearing  on  the  application 
of  the  rule  to  sales  arising  under  chattel  mortgages  in  preference 
to  sales  arising  under  realty  mortgages  in  which  the  right  of  redemp- 
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tion  exists.  Although  the  courts  have  not  adverted  to  the  effect  of 
the  right  of  redemption  in  those  cases  in  which  the  rule  was 
discussed,  still  they  have  adverted  to  it  in  analogous  cases.  Thus 
in  Springer  v.  Law,  185  111.  542,  76  Am.  St.  Eep.  51,  57  N.  E.  435, 
it  was  held  that  mere  inadequacy  of  price  is  insufficient  ground  for 
refusing  confirmation  of  a  master's  report  of  a  sale  under  a  decree 
foreclosing  a  trust  deed,  since  grantor  by  exercising  his  right  of 
redemption  can  have  the  same  benefit  as  if  the  property  had  been 
sold  for  its  full  value.  And  in  Johnson  v.  Cocks,  37  Minn.  530,  35 
N.  W.  436,  the  court  said:  *' Where  there  is  no  irregularity  in  the 
sale,  nor  fraud  on  the  part  of  the  mortgagee,  and  especially  where 
there  is  a  right  of  redemption  from  the  sale,  mere  inadequacy  of 
price  is  not  of  itself  ground  for  setting  aside  a  sale  under  the 
power."  Eemarks  to  the  same  effect  were  made  in  Maxwell  v. 
Newton,  65  Wis.  261,  27  N.  W.  31,  Connick  v.  HUl,  127  Cal.  162, 
59  Pac.  832,  and  Cameron  v.  Adams,  31  Mich.  426. 

VI.  Effect  of  Inadeq.uacy  of  Price. 
The  general  rule  is  that  mere  inadequacy  of  price  at  a  sale  un- 
der a  power  contained  in  a  mortgage  or  trust  deed  will  not  affect 
the  validity  of  the  sale  nor  afford  grounds  for  setting  it  aside  in 
the  absence  of  fraud,  unfairness  or  irregularity,  though  it  is  also 
stated  that  gross  inadequacy  of  price  will  be  regarded  as  evidence 
of  fraud  sufficient  for  that  purpose:  See  Ward  v.  Ward,  108  Ala. 
278,  19  South.  354;  Hudgins  v.  Morrow,  47  Ark.  515,  2  S.  W.  104; 
Kennedy  v.  Dunn,  58  Cal.  339;  Lathrop  v.  Tracy,  24  Colo.  383,  65 
Am.  St.  Eep.  229,  51  Pac.  486;  Hoodlers  v.  Eeid,  112  111.  105;  Single- 
ton v.  Scott,  11  Iowa,  589;  Condon  v.  Maynard,  71  Md.  601,  18  Atl. 
957;  Carroll  v.  Hutton,  91  Md.  379,  46  Atl.  967;  King  v.  Bronson, 
122  Mass.  122;  Farmers'  Bank  v.  Quick,  71  Mich.  534,  15  Am.  St. 
Eep.  280,  39  N.  W.  752;  Martin  v.  Swofford,  59  Miss.  328;  Hardwicke 
V.  Hamilton,  121  Mo.  465,  26  S.  W.  342;  Markwell  v.  MarkweU,  157 
Mo.  326,  57  S.  W.  1078;  McNair  v.  Pope,  100  N.  C.  404,  6  S.  E.  234; 
Mills  V.  Williams^  16  S.  C.  593;  Trenery  v.  American  Mtg.  Co.,  11 
S.  Dak.  506,  78  N.  W.  991;  Klein  v.  Glass,  53  Tex.  37;  Corrothers  v. 
Harris,  23  W.  Va.  177;  Maxwell  v.  Newton,  65  Wis.  261,  27  N.  W. 
31;  Eiggs  V.  Clark,  71  Fed.  560;  Clark  v.  Trust  Co.,  100  U.  S.  149, 
25  L.  ed.  573.  See,  also,  monographic  note  to  Houston  v.  National 
etc.  Loan  Assn.,  92  Am.  St.  Eep.  582.  Where  inadequacy  of  price  is 
raised,  the  question  is  whether  the  deficiency  is  so  great  as  to  amount 
to  evidence  of  fraud  and  unfairness  in  the  sale:  Newman  v.  Meek, 
1  Freem.  Ch.  (Miss.)  441.  But  if,  by  inducing  others  not  to  bid, 
the  mortgagee  buys  at  the  sale  under  his  chattel  mortgage  at  less 
than  the  value,  and  immediately  sells  to  a  bystander  at  full  value, 
the  mortgagee  must  account  to  the  mortgagor  for  the  sum  thus  re- 
ceived by  him:  Griswold  v.  Morse,  59  N.  H.  211.  So,  also,  where  a 
party  who  had  executed  a  deed  of  trust  containing  a  power  of  sale 
is  present  at  the  sale  and  announces  that  the  deed  is  invalid  and 
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that  the  party  purchasing  would  take  nothing  by  the  sale,  he  cannot 
complain  of  inadequacy  of  price  aa  grounds  for  setting  the  sale 
aside:  Kennedy  v.  Dunn,  58  Cal.  339. 


EASTEEN    GRANITE    ROOFING    COMPANY  v.  CHAP- 
MAN &  CO. 

[140  Ala.  440,  37  South.  199.] 

SALES— Action  for  Price— Breach  of  Warranty.— A  purchaser 
of  goods  cannot  retain  them,  and  set  up  a  breach  of  warranty  as 
to  their  quality,  as  a  bar  to  the  seller's  action  to  recover  their  pur- 
chase price,     ^.p.  58.) 

SALES— Breach  of  Warranty.— If  a  breach  of  warranty  in  the 
sale  of  goods  is  relied  upon  to  defeat  an  action  for  their  purchase 
price,  the  purchaser's  plea  must  aver  a  return  of,  or  an  oflPer  to 
return,  the  goods,  within  a  reasonable  time  after  the  discovery  of 
the  breach,  unless  the  goods  are  valueless,     (p.  59.) 

SALES— Breach  of  Warranty.— The  purchaser  of  goods  re- 
taining them,  to  avoid  payment  of  their  purchase  price  upon  the 
ground  of  a  breach  of  warranty,  must  not  only  show  that  they  were 
valueless  for  the  particular  purpose  for  which  they  were  purchased, 
but  also  that  they  are  intrinsically  of  no  value,     (p.  59.) 

Mulkey  &  Carmichael,  for  the  appellant. 
J.  E.  Riley,  for  the  appellee. 

'*^^  TYSON,  J.  The  complaint  contains  three  counts.  The 
first  declares  on  an  open  account;  the  second  on  a  stated  ac- 
count; and  the  third  for  goods,  wares  and  merchandise  sold. 

A  numher  of  special  pleas  were  filed  by  defendant.  A  de- 
murrer was  sustained  to  several  of  them,  but  overruled  as  to 
the  eighth.  This  plea,  as  we  read  it,  was  a  plea  in  bar  and 
attempted  to  set  up  as  a  defense  a  breach  of  warranty  of  the 
quality  of  the  roofing  sold  by  plaintiffs,  ^'•^  as  manufacturers, 
to  the  defendants.  Whether  the  warranty  relied  upon  is  an  ex- 
press or  implied  one  does  not  clearly  appear.  But  whether  the 
one  or  the  other,  for  the  purpose  of  determining  the  sufficiency 
of  the  plea  raised  by  the  demurrer  interposed,  is  unimportant. 
In  either  event  the  plea  should  be  one  of  setoff  or  recoupment, 
in  reduction  of  plaintiff's  recovery  and  not  in  bar  of  the  action : 
Frith  V.  Hollan,  133  Ala.  583,  91  Am.  St.  Rep.  54,  32  South. 
494;  Dalton  v.  Bunn,  137  Ala.  175,  34  South.  841;  24  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  1158. 
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And  when  a  breach  of  warranty  is  relied  upon,  the  plea  must 
aver  a  return  of  the  property  or  an  offer  to  do  so  within  a  rea- 
sonable time  after  a  discovery  of  the  fraud,  unless  it  was  value- 
less. 

The  mere  breach  of  warranty  would  not  prevent  the  title 
to  the  property  from  vesting  in  the  purchaser  by  virtue  of  the 
contract  of  purchase.  In  other  words  "unless  there  was  a  re- 
scission of  the  sale  or  unless  the  article  purchased  was  valueless, 
the  purchaser  could  not  resist  payment  of  the  entire  purchase 

money  of  the  defective  article To  entitle  the  purchaser 

to  avoid  the  payment  of  the  purchase  money  entirely  upon  the 
ground  of  fraud  or  breach  of  warranty,  where  he  holds  on  to  the 
property,  it  is  not  sufficient  that  it  is  valueless  for  the  par- 
ticular purpose  for  which  it  was  bought ;  it  must  be  intrinsically 
of  no  value" :  Jemison  v.  Woodruff,  34  Ala.  143,  146.  See,  also. 
Pacific  Guano  Co.  v.  Mullen,  66  Ala.  582 ;  Young  v.  Arntze,  86 
Ala.  116,  5  South.  253.  Of  course,  the  value  of  restoration  or 
offer  to  do  so  has  no  application  where  the  use  of  the  property 
in  testing  its  qualities  destroys  it  or  renders  it  impossible  to  re- 
turn it  to  the  seller:  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1256, 
and  note. 

Testing  the  plea  under  consideration  by  these  principles, 
it  is  clear  that  the  demurrer  interposed  to  it  should  hdve  been 
sustained.  It  may  be  that  the  purchaser  is  not  bound  to  rescind 
the  contract  of  sale,  but  may  retain  the  article  purchased  and 
prove  its  real  value  and  abate  the  recovery  pro  tanto :  Frith  v. 
Hollan,  133  Ala.  583,  91  Am.  St.  Eep.  54,  32  South.  492,  and 
cases  there  cited.     But  this  is  clearly  not  the  purpose  of  the  plea. 

444  "^ith  the  plea  eliminated,  it  is  unnecessary  to  review  the 
ruling  of  the  court  in  striking  the  replications  interposed  there- 
to. Nor  do  we  regard  it  necessary  to  review  any  of  the  other 
assignments  of  error. 

Reversed  and  remanded. 


To  Rescind  a  Contract  of  Purchase,  the  vendee  must,  as  a  rule,- 
return  the  property,  unless  it  is  entirely  worthless  to  both  parties: 
Parley  v.  Balch,  23  Pick.  283,  34  Am.  Dec.  56;  Barton  v.  Stewart, 
3  Wend.  236,  20  Am.  Dec.  692;  Clark  v.  Baker,  11  Met.  186,  45 
Am,  Dec.  199;  Ware  v.  Houghton,  41  Miss.  370,  93  Am.  Dec.  258. 
If  the  goods  are  wholly  worthless,  a  return  thereof  is  not  necessary: 
Wintz  V.  Morrison,  17  Tex.  372,  67  Am.  Dec.  658;  Brantley  v.  Thomas, 
22  Tex.  270,  73  Am.  Dec.  264.  And  it  seems  that  an  offer  to  return 
the  goods  is  not  necessary  before  bringing  an  action  for  damages 
for  the  breach  of  a  warranty:  Boorman  v.  Jenkins,  12  Wend.  566,  27 
Am.  Dec.  158. 
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STATE  V.  UNITED  STATES  ENDOWMENT  AND  TRUST 

COMPANY. 

[140  Ala.  610,  37  South.  442.] 

QUO  WABEANTO.— Application  for  Appeal  from  a  judgment 
rendered  in  a  quo  warranto  proceeding  need  not  be  in  writing,  (p. 
61.) 

QUO  WAEEANTO— Appeal  from  Judgment— Abandonment  of 
Appeal. — If  an  appeal  from  a  judgment  in  quo  warranto  is  perfected 
with  security  for  costs,  and  approved  within  the  time  prescribed,  the 
fact  that  the  clerk  of  the  court,  under  the  direction  of  appellant's 
attorney,  withdraws  the  citation  of  appeal  from  the  hands  of  the 
sheriff,  and  withholds  it  until  after  the  expiration  of  the  time  for 
the  appeal  to  be  taken,  does  not  operate  as  an  abandonment  of  the 
appeal,     (p.   61.) 

QUO  WAEEANTO— Who  may  Institute.— Any  person  who  is 
able  to  give  approved  security  for  costs  may  institute  and  prose- 
cute quo  warranto  proceedings  to  vacate  the  charter  of  a  corpora- 
tion,    (p.   61.) 

COEPOEATIONS— Forfeiture  of  Charter— Discretion  of  Court. 
If  a  corporation  is  guilty  of  acts  or  omissions,  expressly  declared  to 
be  a  cause  for  the  forfeiture  of  its  charter,  a  court  has  no  discre- 
tion to  refuse  to  vacate  it;  but  in  all  other  cases  of  a  violation  of 
a  charter  duty  by  a  corporation,  the  court  is  vested  with  a  dis- 
cretion in  relation  to  vacating  its  charter  and  will  refuse  to  vacate 
it,  if,  in  its  opinion,  the  interests  of  the  public  do  not  so  require, 
(p.  63.) 

COEPOEATIONS— Forfeiture  of  Charter.— If  a  corporate  char- 
ter provides  that  the  corporation  shall  maintain  its  principal  office 
in  a  certain  city,  and  also  for  the  establishment  of  branch  offices 
at  other  places,  the  fact  that  such  corporation,  while  it  established  a 
branch  office  in  the  designated  city,  did  not  maintain  its  principal 
office  therein  until  two  years  after  its  organization,  is  not  a  ground 
for  the  forfeiture  of  its  charter,  when  its  violation  of  such  charter 
duty  has  been  without  prejudice  to  anyone,     (pp.  63,  64.) 

COEPOEATIONS— Forfeiture  of  Charter.— The  violation  of  a 
charter  duty  by  a  corporation  by  its  president's  failing  to  make  its 
first  annual  report  to  the  state  auditor  showing  its  financial  condi- 
tion is  no  ground  for  forfeiting  its  charter,  when  such  violation  of 
charter  duty  is  not  willful  and  intentional,  and  the  charter  provi- 
sion in  this  respect  is  complied  with  in  each  succeeding  year  there- 
after,    (p.  64.) 

Proceedings  in  the  nature  of  quo  warranto,  instituted  by  the 
state  upon  the  information  of  one  Scott,  filing  his  petition  ad- 
dressed to  the  judge  of  the  city  court  of  Anniston,  against  the 
United  States  Endowment  and  Trust  Company  to  have  the 
charter  of  such  corporation,  granted  it  by  special  act  of  the 
legislature,  declared  forfeited  and  annulled.  The  relator  was 
a  resident  of  Georgia,  and  his  petition  did  not  disclose  that  he 
had  any  interest,  financially  or  otherwise,  in  such  corporation. 
Judgment  for  the  defendant,  and  the  petitioner  appealed. 
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Blackwell  &  Agee,  for  the  appellant. 
Knox,  Acker  &  Blackmon,  for  the  appellee. 

ei«  TYSON,  J.  We  do  not  think  the  motion  to  dismiss  the 
appeal  should  prevail.  The  appellant  gave  the  required  se- 
curity for  costs  which  was  approved  by  the  ^^"^  clerk  within 
the  time  prescribed  by  the  statute  within  which  the  appeal  must 
be  taken:  Code,  sec.  3i37. 

Nor  do  we  think  that  the  application  for  appeal  need  have 
been  in  writing;  nor  did  the  conduct  of  appellant's  attorney 
in  directing  the  clerk  of  the  lower  court  to  withdraw  the  cita- 
tion of  appeal  from  the  hands  of  the  sheriff,  and  the  withhold- 
ing of  it  until  after  expiration  of  the  time  for  the  appeal  to  be 
taken,  operate  as  an  abandonment  of  it  which  had  really  been 
perfected  when  the  security  for  costs  was  approved. 

It  is  next  insisted  by  appellee  that  the  judgment  should  be 
affirmed  because  the  petition  does  not  show  that  relator  has  an 
interest  which  entitles  him  to  institute  this  proceeding.  As 
far  back  as  1877,  this  court,  in  Tuscaloosa  etc.  Art  Assn.  v. 
State,  58  Ala.  54,  construed  the  statutes  as  conferring  the  right 
to  bring  the  action  upon  any  person  who  would  give  the  re- 
quired security  for  costs.  Speaking  to  this  point  the  court 
said :  "The  legislature  thought  they  were  sufficiently  guarding 
the  public  against  the  abuse  of  its  process  when  they  required 
security  for  costs.  We  feel  constrained,  by  the  language  of  the 
statute,  to  hold  that  whenever  security  for  the  costs  is  given 
and  approved  by  the  clerk,  any  person  may  institute  and  prose- 
cute proceedings  under  section  3420  of  the  Code  of  1876.'' 

These  statutes  have  been  twice  codified  without  change  since 
this  decision.  We  do  not,  therefore,  feel  at  liberty  to  depart 
from  the  construction  placed  upon  them:  Code  1896,  sees.  3417, 
3418. 

This  brings  us  to  a  consideration  of  the  merits  of  the  contro- 
versy. The  first  contention,  upon  which  is  rested  the  right  to 
have  a  judgment  of  ouster  entered  against  the  respondent,  ex- 
cluding it  from  a  further  exercise  by  it  of  the  franchise  con- 
ferred by  the  charter,  is  that  it  did  not,  prior  to  April,  1903, 
maintain  its  principal  oflBce  in  the  city  of  Anniston. 

Eespondcnt  derived  its  corporate  existence  under  an  act  of 
the  general  assembly  approved  March  4,  1901:  Acts  1900-01, 
p.  2264.  Section  3  provides :  "That  the  principal  office  of  said 
company  shall  be  in  the  city  of  Anniston,  Alabama,  but  it  shall 
have  power  and  autl^.ority  *****  to  establish  agencies  and  branch 
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offices  in  other  coimtiea  of  said  state,  and  in  other  states  in  the 
United  States,  and  appoint  agents  therein,  and  generally  to  do 
and  perform  all  those  things  which  may  be  necessary  and  proper 
to  the  proper  conduct  of  its  business  and  to  carry  out  the  ob- 
jects and  purposes  as  in  this  act  are  authorized  to  be  done  and 
performed.*' 

Section  11  provides  for  the  government  of  the  corporation 
by  a  hoard  of  directors,  who  are  clothed  with  authority  to  elect 
its  officers. 

Section  13  provides:  "That  the  annual  convention  of  stock- 
holders shall  be  held  in  the  city  of  Anniston  in  said  state; 
but  the  hoard  of  directors  may  meet  at  any  other  branch  office 
or  agency  of  said  company  upon  due  notice,  and  when  two- 
thirds  of  said  directors  shall  meet  at  the  time  signified  and  to 
be  named  in  the  call  for  such  meeting,  their  acts  and  doings 
shall  be  as  valid  and  binding  as  if  such  meeting  were  held  at  the 
home  office." 

Section  13  makes  it  the  duty  of  the  president  of  the  com- 
pany to  make  an  annual  report  to  the  auditor  of  the  state, 
under  oath,  showing  "the  capital  and  assets  of  the  company, 
the  number  and  amount  of  debentures,  bonds  and  annuities  out- 
standing, and  the  amount  of  reserve  set  apart  to  meet  the  same 
and  how  and  in  what  manner  said  reserve  is  invested  and  main- 
tained." 

It  appears  from  the  first  section  of  the  act  that  all  of  the 
incorporators  of  the  company,  five  (5)  in  number,  were  resi- 
dents of  the  state  of  Georgia,  except  John  B.  Knox  of  Calhouu 
county,  in  this  state. 

It  appears  from  the  testimony  that  after  the  organization  of 
the  company  it  established  an  office  in  the  city  of  Anniston, 
but  that  all  of  its  officers  except  its  general  counsel,  who  was 
also  one  of  its  directors,  resided  in  the  city  of  Atlanta,  where 
it  also  had  an  office,  and  that  its  books  were  kept  there,  until 
April,  1903.  Since  April,  1903,  all  of  its  managing  officers 
have  resided  in  the  city  of  Anniston  and  all  of  its  books  have 
been  kept  in  its  office  in  that  city.  It  also  appears  that  in 
July,  1901,  the  company  purchased  and  became  the  owner  of 
a  valuable  piece  of  property  in  the  city  of  Anniston,  which 
it  now  owns.  Conceding  that  the  requirements  put  upon  the 
•*®  company  of  having  its  principal  office  in  the  city  of  An- 
niston is  of  the  essence  of  the  contract  between  the  state  and 
the  corporation,  its  violation  by  the  company  is  not  expressly 
made  a  ground  of  forfeiture  in  the  charter;  and  if  a  ground 
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at  all,  it  must  be  upon  the  theory  that  the  charter  expressly 
imposes  it  as  a  duty  without  providing  in  so  many  words  that 
a  violation  thereof  shall  be  a  cause  of  forfeiture,  or  that  it 
is  an  implied  condition  resting  upon  the  corporation  by  virtue 
of  its  acceptance  of  the  charter.  Whether  it  be  the  one  or  the 
other,  courts  are  clothed  with  a  discretion  which  they  may 
exercise,  even  though  there  may  have  been  a  violation  by  the 
corporation  of  the  charter  contract,  in  declaring  a  forfeiture, 
if  the  interest  of  the  public  do  not  demand  such  a  judgment: 
2  Morawetz  on  Private  Corporations,  2d  ed.,  sec.  1028;  note 
by  Mr.  Freeman  in  8  Am.  St.  Eep.  181,  in  which  are  cited 
the  following  cases,  viz.:  State  v.  Oberlin  B.  &  L.  Assn.,  35 
Ohio  St.  258;  State  v.  People's  Mut.  Ben.  Assn.,  42  Ohio  St. 
579;  State  v.  Minnesota  Cent.  Ky.  Co.,  36  Minn.  246,  258, 
30  N.  W.  816;  State  v.  Crawfordsville  etc.  Turnpike  Co.,  102 
Ind.  283,  289,  1  N.  E.  395;  State  v.  Essex  Bank,  8  Vt.  489. 
An  examination  of  these  cases  will  disclose  that  they  fully 
support  the  learned  annotator  in  his  statement  that:  'If  a  cor- 
poration is  found  guilty  of  acts  or  omissions  which  are  ex- 
pressly declared  to  be  a  cause  of  forfeiture  of  its  franchise, 
plainly  a  court  has  no  discretion  to  refuse  such  a  judgment; 
....  but  in  other  cases  the  court  is  vested  with  a  discretion, 
and  may  refuse  a  judgment  of  ouster,  if,  in  its  opinion,  the 
interests  of  the  public  do  not  require  such  a  judgment."  This 
principle  was  clearly  recognized  by  the  court  in  Capital  City 
Water  Co.  v.  Macdonald,  105  Ala.'  425,  426,  18  South.  62,  29 
L.  E.  A.  743,  notwithstanding  the  facts  of  that  case  did  not 
authorize  the  exercise  of  the  court's  discretion  in  favor  of  the 
respondent  corporation.  .  So,  then,  if  it  be  conceded  that  the 
respondent  is  shown  to  have  been  guilty  of  a  violation  of  its 
charter,  in  respect  of  not  having  its  principal  office  in  the  city 
of  Anniston  for  the  period  of  time  pointed  out  above,  ought 
this  court  in  the  exercise  of  its  sound  discretion  forfeit  its 
franchise?     We  think  not. 

620  rpj^jg  information  was  filed  on  November  7,  1903.  For 
more  than  six  months  prior  thereto  the  respondent  had  met 
with  the  requirements  of  this  provision  of  its  charter  even 
to  the  full  measure  of  its  duty  according  to  relator's  concep- 
tion of  it.  And  prior  to  this  period  it  had  only  violated  its 
duty,  according  to  relator's  conception  of  it,  by  not  keeping 
its  books  in  its  office  at  Anniston  and  one  of  its  managing 
agents  there  in  charge  of  them.  It  may  be  seriously  doubted 
that  such  was  its  duty  in  view  of  section  12  and  other  pro- 
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visions  of  its  charter.  But,  however  this  may  be,  its  viola- 
tion is  shown  to  have  been  without  prejudice  to  any  citizen  of 
the  state  or  any  other  person.  It  has  all  along  been  solvent, 
and  during  that  period  it  practically  did  no  business  in  this 
state.  No  person  ever  brought  a  suit  against  it  in  this  state 
until  the  filing  of  this  information,  nor  does  it  appear  that 
any  person  had  any  cause  to  bring  suit. 

To  deprive  it  of  its  right  to  enjoy  its  franchise  would  doubt- 
less entail  loss  upon  its  stockholders,  a  penalty  that  should  not 
be  imposed  upon  them  when  no  public  good  would  be  subserved 
by  it.  And  especially  is  this  true  when  it  cannot  be  affirmed 
without  some  misgivings,  that  they  have  not  been  guilty  of  a 
willful  abuse  of  the  franchise  granted  to  them. 

The  only  other  matter  insisted  upon  as  a  ground  of  forfeiture 
is  the  faihire  of  respondent's  president  to  make  an  annual  re- 
port to  the  auditor  as  required  by  section  13  of  the  charter 
act.  Eelator  contends  that  the  company  was  fully  organized 
in  July,  1901,  and  that  no  report  was  made  until  November 
1,  1903,  In  this  statement  he  appears  to  be  sustained  by  the 
record.  The  report  that  was  filed  was  clearly  such  as  is  re- 
quired by  section  13,  as  was  the  second  report  made  in  Novem- 
ber, 1903. 

If  it  be  admitted  that  an  entire  failure  to  comply  with  this 
provision  of  the  charter  would  be  a  .ground  of  forfeiture,  a 
proposition  about  which  the  courts  do  not  seem  to  be  in  har- 
mony, it  does  not  appear  that  the  omission  here  complained  of 
was  willful  or  intentional.  Indeed,  the  making  of  the  report 
in  November,  1902,  and  the  ®*^  making  of  the  second  annual 
report  in  November,  1903,  would  indicate  that  its  president 
was  mistaken  as  to  the  time  when  he  should  have  made  his 
first  annual  report,  or  that  his  omission  to  make  it  within  the 
twelve  months  after  his  company  was  organized,  if  it  be  ad- 
mitted that  this  limitation  as  to  time  began  to  nm  from  that 
date  rather  than  from  the  date  the  company  commenced  to 
do  business,  was  merely  an  oversight,  and  not  attributable  to 
willful  or  intentional  misconduct,  *'It  is  to  be  observed  that 
courts  proceed  with  extreme  caution  in  proceedings  which  have 
for  their  object  the  forfeiture  of  corporate  franchises,  and  a 
forfeiture  will  not  be  allowed  except  upon  express  limitation, 
or  for  a  plain  abuse  of  power  by  which  the  corporation  fails 
to  fulfill  the  design  and  purpose  of  its  organization" :  State 
V.  Southern  B.  &  L,  Assn.,  132  Ala.  50,  57,  31  South.  375. 
Furthermore,  "substantial  performance  of  conditions  is  all  that 
is  required":  Freeman's  note,  8  Am.  St.  Eep.  181. 
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Several  exceptions  were  reserved  during  the  trial  to  the  ad- 
mission of  testimony.  It  is,  however,  unnecessary  to  pass  upon 
these,  since  wath  this  testimony  excluded  from  consideration 
the  result  would  be  the  same. 

Affirmed. 


WTiere  a  Corporation  is  found  guilty  of  acts  or  omissions  which  are 
expressly  declared  to  be  a  cause  of  forfeiture  of  its  franchise,  a 
court  of  equity  has  no  discretion  to  refuse  such  a  judgment;  but 
in  other  cases  the  court  is  vested  with  a  discretion,  and  may  refuse 
a  judgment  of  ouster,  if,  in  its  opinion,  the  interests  of  the  public 
do  not  require  it:  See  the  monographic  note  to  State  v.  Atchison 
etc.  E.  E.  Co.,  8  Am.  St.  Eep.  181;  State  v.  Portland  Natural  Gas 
etc.  Co.,  153  Ind.  483,  74  Am.  St.  Eep.  314,  and  cases  cited  in  the 
cross-reference  note  thereto;  McPhail  v.  People,  160  III.  77,  52  Am. 
St.  Eep.  306. 
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LAMB  V.  WAHLENMAIEE. 
[144  Cal.  91,  77  Pae.  765.] 

JUDGMENTS— Estoppel  by— Privity.— The  estoppel  of  a 
former  judgment  of  a  court  of  competent  jurisdiction,  upon  the  same 
matter  directly  in  question  in  another  court  is  not  limited  to  an  ac- 
tion identical  in  form,  or  between  the  same  parties,  but  may  be  in- 
voked by  parties  in  privity  with  them.     (p.  68.) 

JUDGMENTS— Res  Judicata.— The  determination  in  a  former 
action  of  an  issue  presented  on  the  part  of  the  defendant  therein  by 
way  of  counterclaim,  or  in  recoupment,  or  by  way  of  a  cross-com- 
plaint against  the  plaintiff,  is  res  judicata  as  fully  as  if  determined 
in  a  separate  and  independent  action  brought  by  the  defendant 
against  the  plaintiff,     (p.  68.) 

JUDGMENTS— Res  Judicata.— A  judgment,  though  erroneous, 
becomes  conclusive  and  a  bar  as  res  judicata  if  not  appealed  from, 
(p.  69.) 

JUDGMENTS— Res  Judicata.— If  a  building  contract  is  void, 
and  the  owner  of  the  building  sues  on  the  bond  of  the  contractor 
for  its  construction,  to  recover  the  amount  paid  to  discharge  liens 
after  such  contractor  has  abandoned  his  contract,  a  judgment  for 
costs  in  favor  of  such  owner  in  a  former  action  by  the  contractor  to 
recover  for  the  value  of  his  services,  in  which  the  abandonment  of 
the  contract,  payments  made  to  the  contractor,  and  payments  made 
to  discharge  liens,  are  set  up  as  a  counterclaim,  is  res  judicata,  and 
a  bar  to  the  latter  action,  although  the  former  judgment  was  er- 
roneous,    (p.   70.) 

JUDGMENTS— Res  Judicata— Release  of  Surety.— A  judgment 
which  is  res  judicata  and  a  bar  so  as  to  release  a  principal  from 
obligation  also  releases  his  sureties,     (p.  71.) 

H.  J.  Gondge   and  J.  C.  Brown,  for  the  appellants. 

T.  W.  Brotherton  and  F.  W.  Burnett,  fgr  the  respondent. 

»«  HAEEISON,  C.  The  plaintiff  entered  into  a  contract 
with  the  defendant  Wahlenmaier  for  the  construction  of  a  build- 
ing in  Los  Angeles  at  the  agreed  price  of  $6,277,  and  at  the 
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same  time  Wahlenmaier  and  his  codefendant,  the  Fidelity 
and  Deposit  Company  of  Maryland,  as  his  surety,  executed 
a  bond  to  the  plaintiff  for  the  faithful  performance  by  him 
of  his  contract.  The  bond  provided  that  Wahlenmaier  should 
also  cancel  and  release  the  building  from  all  claims  or  liens 
that  might  accrue  against  it  from  the  performance  of  the 
contract,  and  should  save  the  plaintiff  herein  harmless  from 
all  damage  thereby.  Wahlenmaier  abandoned  work  upon  the 
building  before  it  was  completed,  and  thereafter  the  plaintiff 
finished  its  construction.  The  plaintiff  paid  to  Wahlenmaier 
$2,577  before  he  abandoned  the  work,  and  afterward  paid 
$4,360  in  discharge  of  liens  for  materials  and  labor  furnished 
and  employed  in  its  construction  at  the  request  of  Wahlen- 
maier. The  present  action  is  brought  upon  the  above-named 
bond  to  recover  the  amount  paid  by  the  plaintiff  in  discharge 
of  liens  in  excess  of  the  contract  price  for  constructing  the 
building. 

The  contract  for  the  construction  of  the  building  was  not 
filed  in  the  recorder's  office.  Prior  to  the  commencement  of 
this  action,  but  after  the  building  had  been  completed,  Wah- 
lenmaier brought  an  action  against  the  plaintiff  to  recover 
from  him  the  reasonable  value  of  the  labor  performed  and 
materials  furnished  by  him  in  its  construction,  alleging  the 
same  to  be  $8,448.  In  his  answer  to  the  complaint  in  that 
action  the  plaintiff  herein  alleged  that  Wahlenmaier  had  con- 
tracted with  him  to  construct  the  building  for  the  sum  of 
$6,277;  that  the  labor  and  materials  furnished  by  him  in  its 
construction  were  under  and  by  virtue  of  said  contract;  and 
that  the  said  sum  was  the  reasonable  value  of  the  labor  and 
materials  furnished  by  him.  He  also  set  forth  in  his  answer 
®^  the  abandonment  by  Wahlenmaier  of  his  contract,  and  al- 
leged that  prior  to  such  abandonment  he  had  paid  him  the  sum 
of  $2,577,  and  that  in  order  to  protect  his  property  from  me- 
chanics' liens  and  foreclosure  for  materials  and  labor,  and  to 
complete  the  building,  he  had  paid,  and  was  compelled  to  pay, 
materialmen  and  laborers  $4,360 ;  that  by  reason  of  such  pay- 
ments there  was  due  and  unpaid  from  Wahlenmaier  to  him 
the  full  sum  of  $1,236.60,  "said  sum  being  in  excess  of  the 
contract  price  and  the  reasonable  value  of  said  labor  and 
materials,"  for  which  amount  he  asked  judgment  against 
Wahlenmaier.  Upon  the  trial  of  that  action  the  court  held 
that  the  contract  for  constructing  the  building  was  void  by 
reason  of  the  failure  of  the  parties  to  sign  the  plans  and  speci- 
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fications  annexed  thereto;  that  for  this  reason  Wahlenmaier 
was  entitled  to  recover  the  expenditures  made  by  him  in  its 
construction  and  the  reasonable  value  of  his  services  therein, 
and  found  that  the  same  amounted  to  $2,767.95;  that  the 
plaintiff  herein  had  paid  to  and  for  him  the  sum  of  $2,925, 
and  had  also  paid  the  sum  of  $4,360  in  discharge  of  valid  and 
subsisting  liens  filed  against  the  building;  that  Wahlenmaier 
had  thereby  been  fully  paid  for  the  construction  of  the  build- 
ing. The  court  thereupon  rendered  judgment  that  Wahlen- 
maier take  nothing  by  his  action,  and  that  Lamb,  the  plaintiff 
herein,  recover  his  costs  from  him,  but  did  not  render  any 
judgment  in  favor  of  Lamb  upon  his  claim  to  recover  from 
Wahlenmaier  the  amount  paid  for  the  discharge  of  the  liens 
in  excess  of  the  contract  price. 

The  defendants  herein  have  pleaded  the  judgment  in  that 
action  in  bar  of  the  plaintiff's  right  of  recovery.  The  superior 
court  held  that  it  was  a  bar  in  favor  of  Wahlenmaier,  but  not 
in  favor  of  the  surety  company,  and  rendered  judgment  against 
the  latter  and  in  favor  of  the  plaintiff  for  $691.  The  surety 
company  has  appealed. 

The  rule  formulated  by  Lord  Chief  Justice  De  Grey  in  the 
Duchess  of  Kingston's  case,  and  frequently  repeated  in  other 
cases,  that  "the  judgment  of  a  court  of  concurrent  jurisdic- 
tion directly  upon  a  point  is,  as  a  plea,  a  bar,  or  as  evidence 
conclusive  between  the  same  parties  upon  the  same  matter  di- 
rectly in  question  in  another  court,"  has  been  substantially 
reproduced  in  section  1908  (subdivision  2)  of  the  Code  of  Civil 
Procedure  of  this  state.  The  estoppel  thus  created  is  not 
*^  limited  to  an  action  which  is  identical  in  form  with  the 
former  action,  or  where  the  same  parties  are  plaintiff  and  de- 
fendant in  each  of  the  actions,  but  may  be  invoked  whenever, 
in  the  second  action  the  parties  are  in  privity  with  the  parties 
to  the  first  action,  and  the  same  issue  is  presented  for  deter- 
mination which  was  determined  in  the  former  action.  As  be- 
tween the  parties  to  the  action,  the  judgment  therein  is  an 
estoppel  as  to  all  matters  which  are  actually  and  necessarily 
included  in  the  judgment:  Code  Civ.  Proc.,  sec.  1911.  The  de- 
termination in  the  former  action  of  an  issue  presented  on  the 
part  of  the  defendant  therein  by  way  of  counterclaim,  or  in 
recoupment,  or  by  way  of  a  cross-complaint  against  the  plain- 
tiff, is  res  judicata,  as  fully  as  if  determined  in  a  separate  and 
independent  action  brought  by  the  defendant  against  the  plain- 
tiff: Freeman  on  Judgments,  sec.  282;  Black  on  Judgments, 
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sec.  761;  Taylor  on  Evidence,  9tli  ed.,  sec.  1699;  Timmons  v. 
Dunn,  4  Ohio  St.  680;  Howell  v.  Goodrich,  69  111.  536;  Litch 
V.  Clinch,  136  111.  410,  26  N.  E.  579;  McNicholas  v.  Lake,  13 
Colo.  App.  164,  56  Pac.  987;  Ehle  v.  Bingham,  7  Barb.  494; 
Baker  v.  Stinchfield,  57  Me.  363 ;  South  and  North  Alabama  E. 
R.  Co.  V.  Heinlein,  56  Ala.  368;  Jennison  v.  West  Springfield, 
13  Gray,  544. 

The  liens,  for  whose  payment  in  excess  of  the  contract  price 
for  constructing  the  building  the  plaintiff  now  seeks  to  re- 
cover from  the  defendants,  are  the  same  liens  which  were  set 
forth  by  him  in  the  former  action  in  support  of  his  claim 
against  Wahlenmaier.  In  that  action  he  presented  to  the 
court,  as  an  issue  to  be  tried  and  determined,  his  right  to 
recover  from  Wahlenmaier  the  amount  of  money  paid  by  him 
upon  these  liens  in  excess  of  the  contract  price  for  construct- 
ing the  building,  and  asked  for  a  judgment  therefor  against 
Wahlenmaier.  His  right  to  recover  this  excess  was  thus 
brought  into  judicial  investigation,  and  at  the  trial  evidence 
was  presented  by  him  to  the  court  in  support  of  his  demand, 
and  the  court  foimd  that  he  had  paid  the  liens  to  the  extent 
claimed  by  him,  but  refused  to  give  him  judgment  therefor 
upon  the  ground  that,  as  the  contract  was  invalid,  Wahlen- 
maier was  entitled  to  the  entire  value  of  the  labor  and  mate- 
rials used  in  the  construction  of  the  building,  irrespective  of 
the  price  named  in  the  contract.  The  omission  of  the  court 
to  give  him  any  relief  for  the  payment  of  this  excess  was,  in 
its  legal  effect,  an  adjudication  that  he  was  not  entitled  to 
^^  relief  therefor:  Thompson  v.  McKay,  41  Cal.  221.  The 
court  erred  in  giving  this  judgment  (Laidlaw  v.  Marye,  133 
Cal.  170,  65  Pac.  391),  but  the  plaintiff  did  not  appeal  there- 
from and  the  judgment  became  a  final  determination  of  the 
respective  rights  of  himself  and  Wahlenmaier  upon  this  issue, 
and  available  to  Wahlenmaier  as  a  defense  to  any  subsequent 
action  by  the  plaintiff  for  a  recovery  of  the  excess  of  the  liens* 
80  paid  by  him. 

The  judgment  is  none  the  less  a  bar  for  the  reason  that  it 
was  erroneous,  "In  passing  upon  the  plea  of  res  judicata, 
the  question  is  not  whether  a  court  decided  the  point  involved 
right  or  wrong,  but  the  question  is,  Did  the  court  decide  the 
point  and  is  the  decision  final?"  Chouteau  v.  Gibson,  76  Mo. 
38.  By  failing  to  appeal  and  seek  a  correction  of  the  error 
throu^gh  a  reversal  of  the  judgment,  it  is  as  conclusive  upon 
the  plaintiff  as  if  at  the  trial  he  had  omitted  to  present  suffi- 
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cient  evidence  to  the  court  in  support  of  his  demand:  Col- 
lins V.  Bennett,  46  N.  Y.  490;  Davis  v.  Tallcot,  12  N".  Y.  184; 
Caldwell  v.  White,  77  Mo.  471;  Herman  on  Estoppel,  sec.  268; 
Freeman  on  Judgments,  sec.  249. 

It  must  be  held,  tlierefore,  that  by  reason  of  the  judgment 
in  the  former  action  of  Wahlenmaier  against  the  plaintiff,  the 
latter  is  estopped  from  enforcing  any  obligation  to  him  on 
the  part  of  Wahlenmaier,  arising  out  of  the  payment  of  the 
liens  against  the  building  in  excess  of  the  contract  price. 

The  plaintiff's  right  to  recover  from  the  appellant  is  solely 
by  virtue  of  its  having  become  the  surety  for  Wahlenmaier 
for  such  payment,  and  it  is  a  familiar  principle  of  suretyship 
that  any  act  of  the  creditor  by  which  the  principal  is  dis- 
charged from  liability  will  also  discharge  the  surety.  The 
surety  has  an  immediate  right  of  action  against  the  principal 
for  reimbursement  of  any  payment  enforced  against  him  by 
the  creditor;  biit  if,  by  the  act  of  the  creditor,  he  will  be  un- 
able to  proceed  against  the  principal,  he  is  for  that  reason 
discharged  from  liability  to  the  creditor.  It  is  upon  this  prin- 
ciple that  the  surety  is  discharged,  if,  without  his  consent,  the 
creditor  gives  to  the  principal  an  extension  for  the  time  of 
performance,  or  surrenders  to  him  securities  which  he  holds 
for  the  obligation,  or  releases  him  from  his  obligation.  The 
reason  which  underlies  this  rule  is  the  obligation  of  fidelity, 
the  uberrima  fides  which  the  creditor  is  under  to  the  surety, 
'^^  and  includes  every  act  of  his  by  which  the  right  of  the  surety 
to  have  recourse  against  the  principal  may  be  impaired.  If 
by  any  act  of  his  the  principal  is  released  from  the  obligation 
for  which  the  bond  was  given,  the  surety  is  thereby  exonerated 
from  his  obligation.  Section  2840  of  the  Civil  Code  declares: 
"A  surety  is  exonerated:  ....  2.  To  the  extent  to  which  he 
is  prejudiced  by  any  act  of  the  creditor  which  would  naturally 
prove  injurious  to  the  remedies  of  the  surety  or  inconsistent 
with  his  rights,  or  which  lessens  his  security."  In  Trotter  v. 
Strong,  63  111.  272,  the  creditor  agreed  with  the  principal 
debtor  that,  upon  consideration  of  his  payment  of  a  portion 
of  the  obligation,  he  would  not  collect  any  further  portion 
thereof.  The  court  held  that  as  thereby  the  debt  against  the 
principal  was  discharged,  the  surety  was  also  discharged,  say- 
ing: "If  he  were  held  liable,  he  could  not  recover  over  against 
the  principal,  because  he  is  discharged  from  the  debt,  and 
owes  the  creditor  nothing,  and  the  surety  could  not  recover 
for  money  paid  for  the  use  of  the  principal,  as  he  owes  noth- 
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ing,  and  when  the  surety  makes  the  payment  it  cannot  be  for 
the  use  of  the  principal  debtor.  To  enforce  pajTnent  from  the 
surety  under  such  circumstances  would  be  to  deprive  him  of 
his  legal  right  to  be  reimbursed  for  the  money  thus  paid.  It 
would  change  the  relations  of  principal  and  surety,  deprive 
the  latter  of  a  legal  right,  and  would  operate  unjustly."  In 
State  V.  Parker,  72  Ala.  181,  the  tax  collector  had  given  two 
official  bonds  with  different  sureties  upon  the  respective  bonds. 
Suits  were  instituted  separately  upon  each  bond,  the  breaches 
assigned  being  identical  in  each  suit.  Upon  the  trial  of  the 
first  suit  judgment  was  rendered  in  favor  of  the  tax  collector 
and  his  sureties  upon  that  bond.  Upon  the  trial  of  the  suit 
upon  the  other  bond  it  was  held  that  as  this  judgment  was  a 
bar  to  any  recovery  against  the  tax  collector,  it  was  also  a  bar 
to  any  recovery  against  his  sureties*  upon  the  second  bond. 
The  same  rule  is  declared  in  Brown  v.  Ayer,  24  Ga.  288; 
BrowTi  V.  Bradford,  30  Ga.  927;  Gill  v.  Morris,  11  Heisk.  614, 
27  Am.  Eep.  744;  Dickason  v.  Bell,  13  La.  Ann.  249. 

The  judgment  by  virtue  of  which  Wahlenmaier  was  exoner- 
ated from  any  obligation  to  the  plaintiff  was  the  direct  result 
of  the  course  of  action  taken  by  the  plaintiff  in  that  suit. 
The  plaintiff  therefore  being,  as  the  result  of  his  own  act, 
^"^  precluded  from  resorting  to  Wahlenmaier,  it  would  be  in  dis- 
regard of  all  principles  of  suretyship  to  allow  him  to  recover 
from  his  surety:  See  Couch  v.  Warring,  9  Conn.  261.  It 
must  be  held,  therefore,  that,  by  reason  of  this  judgment,  the 
appellant  was  discharged  from  all  liability  upon  the  bond. 

We  advise  that  the  judgment  and  order  denying  a  new 
trial  be  reversed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Angellotti,  J.,  Shaw,  J.,  Van  Dyke,  J. 


A  Judgment,  to  be  evidence  against  a  party  in  another  suit  upon 
a  different  cause  of  action,  must  be  rendered  in  a  proceeding  between 
the  same  parties  or  their  privies,  and  the  point  must  be  involved 
in  both  cases,  and  must  have  been  determined  upon  its  merits  in 
the  first  action:  Richmond  v.  Sitterding,  101  Va.  354,  99  Am.  St. 
Rep.  879.  For  other  authorities  on  the  general  doctrine  of  res 
judicata,  see  Brack  v.  Boyd,  211  111.  290,  post,  p.  200;  LaFollett  v. 
Mitchell,  42  Or.  465,  95  Am.  St.  Rep.  780,  and  cases  cited  in  the  cross- 
reference  note  thereto.  As  to  whether  a  judgment  for  costs  is  res 
judicata,  see  Wilkins  v.  Stiles,  75  Vt.  42,  98  Am.  St.  Rep.  804; 
Koover  v.  King,  43  Or.  281,  99  Am.  St.  Rep.  754.     An  erroneous  or 
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irregular  judgment  may  be  conclusive  as  an  estoppel:  People  v. 
HoUaday,  93  Cal.  241,  27  Am.  St.  Eep.  186;  Hodson  v.  Union  Pac. 
Ey.  Co.,  14  Utah,  402,  60  Am.  St.  Eep.  902.  But  a  void  judgment  is 
not:  Sackett  v.  Montgomery,  57  Neb.  424,  73  Am.  St.  Eep.  522 j 
Springer  v.  Shavender,  118  N.  C.  33,  54  Am.  St.  Eep.  708. 


SAN  FEANCISCO  SAVINGS  UNION  v.  E.  G.  E.  PETEO- 
LEUM  AND  MINING  COMPANY. 

[144  Cal.  134,  77  Pac.  823.] 

TIDE  LANDS— Eights  of  Littoral  Proprietor.— Although  the 
absolute  title  to  tide  lands  is  in  the  state,  this  does  not  deprive  the 
littoral  proprietor  of  his  right  to  access  from  his  own  land  to  the 
ocean  as  against  a  strange*,     (p.  73.) 

TIDE  LANDS— Eights  of  Littoral  Proprietor— Abatement  of 
Nuisance. — A  littoral  proprietor,  like  a  riparian  proprietor,  has  a 
right  to  the  water  frontage  belonging  by  nature  to  his  land,  al- 
though the  only  practical  advantage  of  it  may  consist  in  the  access 
thereby  afforded  him  to  the  water  for  the  purpose  of  using  the  right 
of  navigation.  Hence  such  littoral  proprietor  can  maintain  an  ac- 
tion to  abate  obstructions  placed  in  front  of  his  land  by  a  stranger 
below  the  ordinary  high-water  mark.     (p.  74.) 

TIDE  LANDS— Eights  of  Littoral  Proprietors— Jurisdiction  of 
Secretary  of  War  to  Interfere  with.— The  Secretary  of  War  has  no 
jurisdiction  to  grant  rights  to  lands  owned  by  the  state,  nor  can 
he  deprive  a  littoral  proprietor  of  his  property  and  rights  by  au- 
thorizing a  stranger  to  take  them.     (p.  78.) 

G.  Jackson,  J.  W.  Smith  and  E.  A.  Eizor,  for  the  appellants. 
Eichards  &  Carrier,  for  the  respondent. 

^^*  COOPEE,  C.  Appeal  from  judgment  and  order  denying 
defendants'  motion  for  a  new  trial. 

The  action  was  brought  to  obtain  an  injunction  and  to  have 
abated  an  alleged  nuisance  erected  in  front  of  plaintiff's  land 
on  the  seashore  below  the  line  of  ordinary  high  water.  Plain- 
tiff is,  and  was  at  the  times  mentioned  in  the  complaint,  the 
owner  of  the  tract  of  land  described  therein,  bounded  on  the 
south  by  the  Pacific  Ocean.  The  fee  to  the  strip  of  land  south 
of  the  plaintiff's  southern  boundary  between  the  mean  high- 
water  mark  and  the  low- water  mark  where  the  tide  ebbs  and 
flows  belongs  to  the  state  of  California. 

135  Plaintiff  is  the  littoral  proprietor  of  the  lands  described  in 
the  complaint.  Prior  to  the  commencement  of  the  action  de- 
fendants as  naked  trespassers  unlawfully  entered  upon  said 
strip  of  land  where  the  tide  ebbs  and  flows,  and  constructed  a 
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platform  sixteen  feet  in  width  and  thirty  feet  in  length  in 
front  of  the  plaintiff's  lands,  and  threatened  to,  and  will  un- 
less restrained  by  the  court,  erect  other  platforms  and  obstruc- 
tions on  the  said  strip  of  land  below  mean  high-water  mark, 
and  will  thereby  interfere  with  and  prevent  the  access  to  and 
use  of  the  ocean  highway  'by  the  plaintiff.  The  court  found 
that  the  said  platform  is  a  continuing  nuisance  and  specially 
injurious  to  the  plaintiff.  The  question  to  be  decided  is,  as  to 
whether  or  not  the  plaintiff  as  littoral  proprietor  can  maintain 
an  action  to  abate  obstructions  placed  in  front  of  his  land  by 
a  stranger  below  the  ordinary  high-water  mark. 

According  to  the  common  law  both  the  title  to  and  dominion 
over  the  sea,  and  of  rivers  and  arms  of  the  sea  where  the  tide 
ebbs  and  flows,  and  of  all  lands  below  high-water  mark,  within 
the  jurisdiction  of  England  are  in  the  king.  Such  waters, 
and  the  lands  which  they  cover,  are  incapable  of  private  occu- 
pation and  ownership.  Their  natural  and  primary  uses  are 
public  in  their  nature,  for  highways  of  navigation  and  com- 
merce, domestic  and  foreign,  and  for  the  purpose  of  fishing 
by  all  the  king's  subjects.  The  title  to  such  lands  is  vested 
in  the  king  as  the  sovereign  representative  of  the  nation  for 
the  public  benefit.  Every  building  or  wharf  erected  upon 
such  lands  without  license  below  high- water  mark  is  a  pur- 
presture,  and  may  at  the  suit  of  the  king  either  be  demolished 
or  be  seized  and  rented  for  his  benefit,  if  not  a  nuisance  to 
navigation.  It  is  the  general  rule  in  this  country  that  abso- 
lute property  in  and  dominion  and  sovereignty  over  the  soils 
Tinder  the  tide-water  in  the  several  states  belong  to  the  state 
in  which  such  lands  are  situate:  Shively  v.  Bowlby,  152  TJ.  S. 
1,  14  Sup.  Ct.  Eep.  548,  38  L.  ed.  331,  and  cases  cited. 

But  this  absolute  title  in  the  state  does  not  deprive  the 
littoral  proprietor  of  his  right  to  access  from  his  own  land  to 
the  ocean  as  against  a  stranger.  The  language  of  the  judge 
of  the  court  below  on  this  subject  is  as  follows:  "From  time 
immemorial  the  sea  has  been  treated  as  a  vast  waste  not  sus- 
ceptible of  occupation  or  private  and  individual  ownership, 
except  as  herein  indicated.  Nations,  governments,  and  peoples 
*^®  have  all  been  of  one  accord  in  treating  it  as  exempt  from 
appropriation  by  individuals.  The  occupation  by  defendants 
is  in  disregard  of  this  universally  conceded  condition.  Upon 
the  strength  of  universal  custom,  conduct,  and  tacit  consent 
and  imderstanding,    individuals    and    communities  have    ac- 
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quired  properties  and  rights,  and  have  located  lands,  built 
homes  and  cities  along  the  seashore,  because  not  alone  for  its 
commercial  advantages,  but  for  the  permanent  and  inde- 
structible beauty  of  the  environment.  Unlike  the  location  of 
the  interior,  where  the  incidents  of  private  ownership  may 
permit  encroachments  by  way  of  Unsightly  and  disagreeable 
structures,  the  prospect  of  ocean  view  is  sacred  from  individ- 
ual obstruction  and  contamination.  So  thoroughly  has  this 
been  understood  and  acted  upon  by  the  whole  world  that  no 
obstruction — not  even  wharves  and  docks — not  built  by  the 
abutting  o\\'ners  have  ever  been  attempted,  except  under  li- 
cense and  control  of  the  state  or  some  of  its  subdivisions  to 
whom  such  control  has  been  delegated.  This  policy  and  mode 
of  dealing  had  inured  to  the  property  owner  abutting  thereon 
as  an  additional  property  right,  which,  though  not  involved  in 
this  case  under  the  pleadings,  I  think  is  explanatory,  if  not 
the  foundation  of  the  principle  enunciated  by  the  courts,  that 
the  abutting  land  owner  has  property  in  the  sea  by  way  of 
access  thereto.  That  no  one  else  can  acquire  or  own  it  gives 
the  abutting  owner  that  dominion  which  enables  him  to  pro- 
tect it  for  the  benefit  of  his  OAvn  property  which  he  has  located, 
occupied  and  improved  under  the  express  assurance,  to  some 
extent,  and  the  implied  assurance,  to  a  greater  extent, 
that  individual  interference  shall  not  disturb  him  from  the 
oceanside.  Whatever  unlawfully  obstructs  the  free  use  of 
this  property,  or  unlawfully  obstructs  the  free  passage  or 
use  in  the  customary  manner  of  the  sea  by  way  of  egress 
or  ingress  to  and  from  it,  is  a  nuisance:  Civ.  Code,  sec. 
3479." 

It  is  said  in  Gould  on  Waters,  third  edition,  section  149 :  "But 
a  littoral  proprietor,  like  a  riparian  proprietor,  has  a  right  to 
the  water  frontage  belonging  by  nature  to  his  land,  although 
the  only  practical  advantage  of  it  may  consist  in  the  access 
thereby  afforded  him  to  the  water  for  the  purpose  of  using 
the  right  of  navigation.  This  right  of  access  is  his  only,  and 
exists  by  virtue  and  in  respect  of  his  riparian  property.  It 
^^"^  exists,  in  the  case  of  tide-waters,  even  where  the  shore  is  the 
sovereign's  property  both  when  the  tide  is  out  and  when  it  is 
in.  It  is  distinct  from  the  public  right  of  navigation,  and  an 
interruption  of  it  is  an  encroachment  upon  a  private  right, 
whether  caused  by  a  public  nuisance  or  aiithorized  by  the 
legislature";  and  the  authorities  cited  by  the  author  sustain 
the  text. 
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In  this  country  the  leading  case  is  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984,  in  which  the  supreme  court  of  the 
United  States  said :  "But  whether  the  title  of  the  owner  of  such 
a  lot  extends  beyond  the  dry  land  or  not,  he  is  certainly  entitled 
to  the  riights  of  a  riparian  proprietor  whose  land  is  bounded  by  a 
navigable  stream,  and,  among  those  rights,  are  access  to  the 
navigable  part  of  the  river  from  the  front  of  his  lot,  the  right 
to  make  a  landing,  wharf,  or  pier  for  his  own  use,  or  for  the 
use  of  the  public,  subject  to  such  general  rules  and  regulations 
as  the  legislature  may  deem  proper  to  impose  for  the  protec- 
tion of  the  rights  of  the  public,  whatever  those  may  be 

This  riparian  right  is  property,  and  is  valuable,  and,  though 
it  m\ist  be  enjoyed  in  due  subjection  to  the  rights  of  the  public, 
it  cannot  be  arbitrarily  or  capriciously  destroyed  or  im- 
paired." 

Eespondents  say  the  above  case  has  been  overrviled  in  Scran- 
ton  V.  Wheeler,  179  U.  S.  156-159,  21  Sup.  Ct.  Eep.  48,  45  L. 
ed.  126;  but  it  was  not  overruled  as  to  what  is  said  in  the 
quoted  language.  In  the  latter  case  it  was  held  that  the  gov- 
ernment of  the  United  States  did  not  have  to  make  compen- 
sation for  an  injury  to  a  riparian  owner's  right  of  access  to 
navigability  that  might  incidentally  result  from  the  erection 
of  a  pier  for  the  purpose  of  improving  the  navigation  of  the 
river. 

That  case  involved  the  right  of  the  sovereign  to  use  and 
improve  its  navigable  waters,  and  in  the  opinion  it  was  said: 
"The  decision  in  Yates  v.  Milwaukee  cannot  be  regarded  as  an 
adjudication  upon  the  particular  point  involved  in  the  present 
case."  Instead  of  being  overruled,  the  case  of  Yates  v.  Mil- 
waukee is  not  even  criticised.  It  has  been  usually  followed  in 
the  several  states  and  by  the  federal  courts :  Case  v.  Loftus,  39 
Fed.  731,  5  L.  E.  A.  684 ;  Sullivan  Timber  Co.  v.  City  of  Mo- 
bile, 110  Fed.  186;  Illinois  Central  E.  E.  Co.  v.  Illinois,  146 
U.  S.  387,  13  Sup.  Ct.  Eep.  110,  36  L.  ed.  1018;  note  to  Mil- 
ler V.  Mendenhall,  19  Am.  St.  Eep.  230;  note  to  Prior  v. 
Swartz.  36  Am.  St.  Eep.  336;  Eumsey  v.  New  York  ^^^  etc. 
E.  E.  Co.,  133  N.  Y.  79,  28  Am.  St.  Eep.  600,  30  N.  E.  654, 
15  L.  E.  A.  618;  note  to  State  ex  rel.  Denny  v.  Bridges,  40 
L.  E.  A.  596  et  seq. ;  Blackwell  v.  Old  Colony  E.  E.  Co.,  122 
Mass.  1. 

We  are  not  without  authority  in  our  own  state  upon  the 
principle  herein  stated. 
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In  Blanc  v.  Klumpke,  29  Cal.  159,  the  court,  in  passing  upon 
a  demurrer  to  the  complaint,  said:  "That  the  alleged  acts  of 
the  defendant  amount  to  an  obstruction  of  the  navigation 
of  the  bay  at  the  point  in  question,  and  also  to  the  use  of  the 
space  as  a  highway  by  land,  does  not,  we  think,  admit  of 
debate.  If  so  the  obstructions  must  be  at  least  a  public  nui- 
sance and  indictable  as  such Undoubtedly  if  the  obstruc- 
tions only  affect  the  plaintiff  in  common  with  the  public  at 
large,  although  in  a  greater  dcigree,  he  cannot  have  his  private 
action,  but  if  he  is  thereby  obstructed  in  the  free  use  of  his 
property  and  its  comfortable  enjoyment  by  him  is  thereby 
interfered  with  and  to  some  extent  prevented,  can  it  be  said 
he  suffers  only  in  common  with  the  public  at  large  ?  Anything 
which  is  injurious  to  health  or  indecent  or  offensive  to  the 
senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to 
interfere  with  the  comfortable  enjoyment  of  life  or  property, 
is  declared  to  be  a  nuisance  and  the  subject  of  an  action;  and 
it  is  further  provided  that  such  action  may  be  brought  by  any 
person  whose  property  is  injuriously  affected,  or  whose  per- 
sonal enjoyment  is  lessened  by  the  nuisance,  and  by  the  judg- 
ment of  the  court  the  nuisance  may  be  enjoined  or  abated  and 
damages  awarded.'' 

In  Coburn  v.  Ames,  52  Cal.  385,  28  Am.  Rep.  634,  it  is  held 
(and  has  been  held  in  other  cases)  that  the  littoral  proprietor 
could  not  maintain  ejectment  against  one  who  erected  a  wharf 
on  tide  lands,  for  the  reason  that  the  title  is  in  the  state  and  not 
in  the  littoral  proprietor,  but  it  was  said  in  the  opinion  in 
speaking  of  the  riparian  proprietor's  right:  "On  the  contrary, 
giving  to  this  right  of  the  riparian  owner  its  widest  scope  and 
latitude,  it  amounts  only  to  this:  that  if  he  desires  to  wharf 
out  and  is  unlawfully  obstructed  in  the  exercise  of  the  right, 
he  may  maintain  an  action  for  damages;  and  if  the  obstruc- 
tion amounts  to  a  public  nuisance  it  may  be  abated  by  appro- 
priate proceedings  for  that  purpose.  If  it  be  only  a  private 
nuisance  which  obstructs  him  in  the  exercise  of  his  right  to 
wharf  *^^  out,  he  may  possibly  cause  it  to  be  abated  by  the 
appropriate  method." 

In  Shirley  v.  Bishop,  67  Cal.  543,  8  Pac.  82,  it  was  held  that 
the  owner  of  land  the  boundary  of  which  forms  a  part  of  the 
waterfront  has  a  vested  right  of  free  access  to  the  navigable 
water,  and  may  enjoin  the  erection  of  a  wharf  materially  ob- 
structing such  access,  as  a  nuisance.     The    court   said:    "The 
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wharf  if  built  by  defendants  as  contemplated  would  deprive 
the  plaintiffs  of  their  ingress  and  egress  to  and  from  their  lots 
and  the  navigable  waters  of  the  state/' 

After  many  conflicting  decisions  in  Enigland  it  has  been 
established  by  recent  judgments  of  the  house  of  lords  that 
the  owner  of  land  fronting  on  a  navigable  river  in  which  the 
tide  ebbs  and  flows  has  a  right  of  access  from  his  land  to  the 
river,  and  may  recover  compensation  for  cutting  off  that  ac- 
cess by  the  construction  of  public  works  authorized  by  act  of 
parliament:  Buccleuch  v.  Metropolitan  Board  of  Works,  L.  E. 
5  H.  L.  Cas,  418 ;  Lyon  v.  Fishmongers  Co.,  L.  E.  1  App.  Cas. 
662;  North  Shore  Ey.  Co.  v.  Pion,  L.  E.  14  App.  Cas.  612, 
620. 

The  argument  is  made  that  even  if  the  construction  com- 
plained of  is  a  nuisance,  it  is  a  public  nuisance,  and  that  plain- 
tiff does  not  suffer  special  damage  different  in  kind  from  that 
suffered  by  the  public.  An  obstruction  to  navigation,  in  so 
far  as  it  would  prevent  the  plaintiff  from  the  right  to  the 
free  use  of  the  public  waters  just  as  it  would  prevent  everyone 
else  would,  in  one  sense,  be  an  injury  suffered  alike  by  all  the 
public.  But  the  plaintiff  has  the  right  to  free  access  from  his 
land  to  the  ocean.  The  obstruction  of  this  right  is  a  damaige 
different  in  kind  from  that  suffered  by  the  general  public,  and 
in  such  case  a  private  person  may  maintain  his  action:  Civ. 
Code,  sec.  3493;  Blanc  v.  Klumpke,  29  Cal.  159;  Gould  on 
Waters,  sec.  123.  In  the  section  cited  Mr.  Gould  says: 
"Whenever  the  obstruction  immediately  adjoins  or  is  upon  or 
against  the  front  of  plaintiff's  premises,  it  is  to  him  a  private 
nuisance  for  which  an  action  will  lie,  or  which  may  be  re- 
strained by  injunction." 

Our  attention  is  called  to  the  fact  that  defendants  obtained 
permission  from  the  Secretary  of  War  to  erect  the  obstruc- 
tions. The  letter  of  the  Secretary  of  War  is  as  follows:  "I 
beg  to  inform  you  that  there  is  no  objection  on  the  part 
*^®  of  the  war  department  to  your  dredging  and  boring  wells 
for  the  purpose  of  developing  petroleum  in  the  Pacific  Ocean 
below  low-water  mark,  provided  your  operations  are  con- 
ducted in  such  manner  as  not  to  produce  shoals  on  the 
waterfront  or  otherwise  interfere  with  navigation.  If  formal 
permits  to  erect  wharves  and  trestles  is  desired,  it  will  be 
necessary  for  you  to  furnish  drawings  showing  plan  and 
location  of  such  structure." 


78  American  State  Reports,  Vol.  103.     [California, 

This  at  most  was  only  a  statement  that  so  far  as  the  war 
department  was  concerned  it  would  make  no  objection  if 
navigation  was  not  interfered  with.  It  referred  to  the  bed 
of  the  ocean  below  low-water  mark.  The  Secretary  of  War 
cannot  grant  rights  to  lands  owned  by  the  state,  nor  can  he 
deprive  plaintiff  of  his  property  and  rights  by  authorizing  a 
stranger  to  take  them.     He  has  no  jurisdiction  of  such  matters. 

The  complaint  states  a  cause  of  action  and  the  judgment  is 
the  legal  conclusion  from  the  facts  found. 

It  is  advised  that  the  judgment  and  order  be  affirmed. 

Chipman,  C,  and  Harrison,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  affirmed. 

McFarland,  J.,  Lorigan,  J.,  Henshaw,  J. 


The  Rights  of  Land  Owners  in  Navigable  Waters  fronting  their 
premises,  and  in  the  soil  thereunder,  are  considered  in  the  mono- 
graphic note  to  Miller  v.  Mendenhall,  19  Am.  St.  Kep.  226-235.  See, 
too,  Taylor  v.  Commonwealth,  102  Va.  759,  102  Am.  St.  Rep.  865. 
The  owners  of  land  submerged  by  public  waters  have  the  right  to 
say  whether  they  will  permit  others  to  erect  structures  thereon, 
although  the  latter  have  obtained  a  license  from  the  Secretary  of 
War.  A  structure  put  up  without  the  consent  of  the  owners  of  the 
land  is  in  the  nature  of  a  private  nuisance:  Cobb  v.  Commissioners 
of  Lincoln  Park,  202  111.  427,  95  Am.  St.  Rep.  258;  McCarthy  v. 
Murphy,  119  Wis.  159,  100  Am.  St.  Rep.  876. 


MENDELSON  v.  McCABE. 

[144  Cal.  230,  77  Pac.  915.] 

EASEMENTS— Way  Subject  to  Gates— Injunction.— If  a 
grant  of  a  right  of  way  is  subject  to  the  right  of  the  grantor  to 
keep  and  maintain  gates  thereon,  it  is  the  duty  of  the  grantee  to 
close  and  fasten  such  gates  after  passing  through  them,  and  if  he 
fails  in  this  duty  the  grantor  is  entitled  to  an  injunction  to  restrain 
his  use  of  the  right  of  way,  except  on  condition  of  his  closing  the 
gates  after  passing  through  them.     (pp.  79,  80.) 

INJUNCTIONS— Multiplicity  of  Suits— Continuous  Invasion 
of  Eight. — An  injunction  will  lie  in  favor  of  a  person  both  to  prevent 
a  multiplicity  of  suits  and  to  prevent  a  continuous  wrongful  inva- 
sion of  a  right  which  might  ripen  into  a  prescriptive  right,  and  the 
mere  absence  of  substantial  damage  from  the  acts  complained  of  will 
not  defeat  the  right  to  an  injunction,     (p.  80.) 

INJUNCTION  Against  Injurious  Acts— Averment  of  Intention 
to  Continue. — To  establish  the  right  to  an  injunction  against  the 
commission  of  injurious  acts,  it  is  necessary  to  aver  an  intention  on 


July,  1904.]  Mendelson  v.  McCabe.  79 

the  part  of  the  defendant  to  continue  them,  and  a  reasonable  ground 
to  apprehend  that  he  will  do  so,  but  this  is  sufficiently  shown  by 
a  cross-complaint  averring  that  the  defendant  refused  to  desist  from, 
and  threatened  to  continue,  such  acts,  especially  if  it  is  admitted 
that  such  averments  are  true,  and  in  the  absence  of  a  special  de- 
murrer for  uncertainty  in  the  allegation  of  intent,     (p.  81.) 

H.  C.  Wyckoff  and  J.  E.  Gardner,  for  the  appellant. 
Lindsay  &  Netherton,  for  the  respondent. 

^^^  SHAW,  J.  The  defendant  appeals  from  the  judgment 
upon  the  judgment-roll  alone.  The  material  facts  as  found 
by  the  court  and  admitted  by  the  pleadings  are  as  follows: 

The  plaintiff  was  the  owner  of  a  right  of  way  across  the 
rear  of  the  lot  of  the  defendant,  subject  to  the  right  of  the 
defendant  to  maintain  gates  thereon  at  the  points  of  ingress 
and  egress  to  his  lot,  and  the  maintenance  of  such  gates  was 
necessary  to  inclose  the  lot  of  the  defendant  and  permit  of 
his  reasonable  enjoyment  of  the  same.  The  defendant  for 
several  years  prior  to  the  action  had  maintained  a  light  and 
easily  opened  gate  at  each  end  of  the  right  of  way,  which  did 
not  unreasonably  obstruct  the  use  by  the  plaintiff  of  the  right 
of  way.  For  a  short  period  before  the  action  was  begun  the 
plaintiff  and  his  family  had  habitually  left  both  gates  open 
after  using  the  way,  and,  when  requested  by  the  defendant  to 
close  them,  the  plaintiff  refused  to  do  so,  and  declared  his  in- 
tention to  continue  to  leave  them  open  whenever  he  used  the 
way.  The  defendant  in  a  cross-complaint  set  up  these  facts, 
and  prayed  that  the  plaintiff  be  enjoined  from  using  the  right 
*^**  of  way,  unless  he  should  properly  and  securely  close  and 
fasten  the  gates  immediately  after  passing  through  them.  The 
cross-complaint  did  not  allege  that  any  actual  damage  had 
been  caused  by  the  acts  of  the  plaintiff  and  his  family  in 
leaving  the  gates  open.  The  court,  as  conclusions  of  law,  de- 
cided that  neither  the  plaintiff  nor  defendant  was  entitled  to 
affirmative  relief,  but  that  the  defendant  was  entitled  to 
recover  his  costs,  and  judgment  was  entered  accordingly.  The 
plaintiff  has  not  appealed  from  the  judgment. 

The  defendant  contends  that  upon  the  facts  admitted  and 
found  he  should  have  been  granted  the  affirmative  relief  prayed 
for  in  his  cross-complaint,  and  in  this  contention  we  think  he 
is  correct.  His  right  to  maintain  the  gates  for  the  protection 
of  his  premises  would  be  worthless  if  the  gates  were  continually 
left  open  when  the  way  was  not  in  use.  The  grant  of  the  right 
of  way,  being  subject  to  the  right  of  the  defendant  to  keep 
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and  maintain  the  gates,  it  follows  that  it  is  the  duty  of  the 
plaintiff  to  close  and  fasten  the  gates  after  passing  through 
them.  If  the  d^ifendant  has  the  right  to  maintain  the  gates, 
the  plaintiff  has  the  right  to  open  them  only  for  the  purpose  of 
passing  through  and  over  the  way,  and  then  it  is  his  duty  to 
close  them:  Goddard  on  Law  of  Easements,  Bennett's  ed.,  p. 
331 ;  Jones  on  Easements,  sec.  412 ;  Phillips  v.  Dressier,  122  Ind. 
414,  17  Am.  St.  Eep.  375,  24  N.  E.  226;  Amondson  v.  Severson, 
37  Iowa,  603.  The  right  to  an  injunction  is  not  always  de- 
feated by  the  mere  absence  of  substantial  damage  from  the 
acts  sought  to  be  enjoined.  The  acts  of  the  plaintiff  in.  leaving 
the  gates  open,  if  persisted  in  as  he  threatens,  will  constitute 
a  continual  invasion  of  the  right  of  the  defendant  to  maintain 
the  gates  which,  if  continued  for  a  sufficient  length  of  time,  will 
ripen  into  a  right  by  prescription  which  will  destroy  the  de- 
fendant's right  to  maintain  the  gates,  so  that  thereafter  the 
plaintiff  would  have  an  unobstructed  right  of  way,  and  the  de- 
fendant's property  would  be  deprived  of  the  protection  arising 
from  the  maintenance  of  the  gates.  Moreover,  the  only  remedy, 
other  than  that  of  an  injunction,  for  the  injury  arising  from 
such  continued  trespass,  would  be  an  action  against  the  plaintiff 
for  damages  upon  each  occasion  when  he  left  the  gates  open. 
The  damage  in  each  case  would  be  very  small,  *^^  probably  in- 
sufficient to  defray  the  expenses  of  maintaining  the  action  not 
recoverable  as  costs.  Such  remedy  is  inadequate  and  would 
require  numerous  petty  suits,  which  it  is  not  the  policy  of  the 
law  to  encourage.  The  right  to  an  injunction,  therefore,  is 
clearly  established  upon  two  grounds;  First,  because  it  is  an 
invasion  of  his  right  and  an  injimction  is  necessary  to  prevent 
a  total  destruction  thereof;  and,  secondly,  because  it  is  necessary 
to  prevent  a  multiplicity  of  actions.  As  was  said  in  Moore  v. 
Clear  Lake  Waterworks,  68  Cal.  150,  8  Pac.  816:  "The  interposi- 
tion of  a  court  of  equity  was  required  to  prevent  defendant's 
wrongful  acts  from  ripening  into  a  right,  and  on  that  ground 
alOne  the  interference  of  a  court  of  equity  was  properly  asked 
and  granted."  This  proposition  is  thoroughly  settled  in  this 
state :  Learned  v.  Castle,  78  Cal.  461,  18  Pac.  872,  21  Pac.  11 ; 
Walker  v.  Emerson,  89  Cal.  458,  26  Pac.  968;  Mott  v.  Ewing,  90 
Cal.  237,  27  Pac.  194;  Lux  v.  Haggin,  69  Cal.  278,  10  Pac.  674; 
Conklin  v.  Pacific  Improvement  Co.,  8  Cal.  305,  25  Pac.  399. 
So,  also,  on  the  second  point  it  has  been  said :  "A  trespass  of  a 
continuing  nature,  whose  constant  recurrence  renders  the 
remedy  at  law  inadequate,  unless  by  a  multiplicity  of  suits,  af- 
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fords  suifiCient  ground  for  relief  by  injunction":  High  on  In- 
junctions, sees.  697-700;  Kellogg  v.  King,  114  Cal.  388,  55  Am. 
St.  Eep.  74,  46  Pac.  166;  Smithers  v.  Fitch,  83  Cal.  158,  22 
Pac.  935.  The  case  of  Smithers  v.  Pitch  is  substantiallyidenti- 
cal  with  the  present  case. 

It  was  necessary  to  show  an  intention  on  the  part  of  the 
plaintiff  to  continue  the  injurious  acts,  and  a  reasonable  ground 
to  apprehend  that  he  would  do  so,  in  order  to  establish  the 
right  to  an  injunction.  The  cross-complaint  avers  that  the 
plaintiff  refused  to  desist  from,  and  threatened  to  continue, 
these  acts.  This  is  a  sufficient  showing  on  this  point,  especially 
in  view  of  the  admission  that  the  averments  are  true,  and  the 
absence  of  a  special  demurrer  for  uncertainty  in  the  allegation  of 
intent:  Ball  v.  Kehl,  87  Cal.  506,  25  Pac.  679;  Gardner  v. 
Stroever,  81  Cal.  150,  22  Pac.  483,  6  L.  E.  A.  90;  Coker  v.  Simp- 
son, 7  Cal.  341 ;  High  on  Injunctions,  sec.  18. 

The  court  below  should  have  granted  the  injunction  as  prayed 
for  in  the  cross-complaint. 

The  cause  is  remanded,  with  instructions  to  the  court  below 
to  amend  the  judgment  by  inserting  therein  a  clause  to  the 
effect  that  the  plaintiff  be  enjoined  from  using  the  right  of 
234  ^gy  across  the  defendant's  lot,  as  described  in  the  findings, 
"unless  the  said  plaintiff  shall  properly  and  securely  close  and 
fasten  the  gates  at  each  end  of  said  right  of  way  immediately 
after  passing  through  them,  or  either  of  them,  and  upon  each 
occasion  of  such  use. 

Angellotti,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  and  Beatty,  C.  J., 
concurred. 


The  Rights  and  Obligations  of  parties  to  private  waya,  in  respect  to 
fences  and  gates,  are  discussed  in  the  monographic  note  to  Dudgeon 
V.  Bronson,  95  Am.  St.  Rep.  320-322.  And  the  right  of  a  land  owner 
to  an  injunction  against  the  interference  with  his  gates  and  fences 
is  discussed  in  the  monographic  note  to  Moore  v.  Halliday,  99  Am. 
St.  Rep.  745-747.  As  to  the  rights  and  obligations  of  persons  over 
whose  land  a  public  highway  runs,  in  respect  to  fences,  see  the 
monographic  note  to  Wright  v.  Austin,  101  Am.  St.  Eep.  108,  109. 
Am.  St.  Rep.,  Vol.  103—6 
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EX  PAETE  DICKEY. 

[144  Cal.  234,  77  Pac.  924.] 

CONSTITUTIONAL  LAW— Exercise  of  Police  Power.— If  a 

lawful  business  is  of  a  beneficial  character,  and  not  dangerous  to 
the  public,  either  directly  or  indirectly,  it  cannot  be  subjected  to  any 
police  regulation  whatever  which  does  not  fall  within  the  power 
of  taxation  for  revenue,     (p.  83.) 

CONSTITUTIONAL  LAW.— Eight  to  Contract,  common  to 
all  legitimate  vocations,  is  a  part  of  the  property,  in  the  enjoyment 
of  which  the  person  engaged  therein  is  guaranteed  protection  by 
the  constitution,     (p.  85.) 

CONSTITUTIONAL  LAW— Employment  Agencies.— A  statute 
limiting  the  compensation  to  be  received  by  employment  agents,  and 
making  it  a  crime  to  contract  for  or  receive  any  money  in  excess  of 
the  amount  named  in  the  statute,  is  not  a  valid  exercise  of  the  police 
power,  and  unconstitutional  and  void.     (p.  85.) 

W.  H.  Davis,  for  the  petitioner. 

L.  F.  Byington,  J.  M.  Hanley  and  H.  W.  Hutton,  for  the 
respondent. 

2»4  HENSHAW,  J.  By  this  writ  the  petitioner  attacks  the 
constitutionality  of  an  act  of  the  legislature  defining  the  duties 
^^®  and  liabilities  of  employment  agents,  making  a  violation  of 
the  act  a  misdemeanor,  and  fixing  penalties  therefor  (Stats. 
1903,  p.  14),  and  in  particular  section  4  of  this  act,  under 
which  he  was  charged  with  and  convicted  of  misdemeanor. 

Section  4  reads  as  follows:  "It  shall  be  unlawful  for  an 
employment  agent  in  the  state  of  California  to  receive,  directly 
or  indirectly,  for  registration  made  or  for  information  or  as- 
sistance such  as  is  dascribed  in  section  2  hereof,  any  money 
or  other  consideration  which  is  in  value  in  excess  of  ten  per 
cent  of  the  amount  earned,  or  prospectively  to  be  earned,  by 
the  person  for  whom  such  registration  is  made  or  to  whom 
such  information  is  furnished,  through  the  medium  of  the  em- 
ployment regarding  which  such  registration,  information,  or 
assistance  is  given,  during  the  first  month  of  such  employment ; 
provided,  that  said  value  shall  not  be  in  excess  of  ten  per  cent 
of  the  amount  actually  prospectively  to  be  earned  in  such  em- 
ployment when  it  is  mutually  understood  by  the  agent  and 
person  in  this  section  mentioned,  at  the  time  when  said  in- 
formation or  assistance  is  furnished,  that  said  employment 
is  to  be  for  a  period  of  less  than  one  month." 

Whether  or  not  the  act  be  a  valid  exercise  of  the  police  power 
is  the  single  question  here  calling  for  determination. 


Jizly,  1904.]  Ex  paete  Dickey.  '.  83 

As  to  the  scope  of  tlie  legislative  exercise  of  the  police  power, 
the  supreme  court  of  the  United  States  in  the  recent  case  of 
Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  Eep.  383,  42  L. 
ed.  780,  discussing  the  question  of  the  right  of  one  to  pursue 
an  ordinary  and  legitimate  vocation,  to  acquire  property,  and 
to  make  contracts  to  that  end,  says:  "This  right  of  contract, 
however,  is  itself  subject  to  certain  limitations  which  the  state 
may  lawfully  impose  in  the  exercise  of  its  police  powers.  While 
this  power  is  inherent  in  all  governments,  it  has  doubtless  been 
greatly  expanded  in  its  application  during  the  past  century, 
owing  to  an  enormous  increase  in  the  number  of  occupations 
which  are  dangerous,  or  so  far  detrimental  to  the  health  of  em- 
ployes as  to  demand  special  precautions  for  their  well-being  and 
protection,  or  the  safety  of  adjacent  property.  While  this  court 
has  held  that  the  police  power  cannot  be  put  forward  as  an  ex- 
cuse for  oppressive  and  unjust  legislation,  it  may  be  lawfully 
resorted  to  for  the  purpose  of  preserving  the  public  health, 
safety  or  morals,  or  the  abatement  of  public  nuisances,  and  a 
large  discretion  'is  necessarily  vested  in  the  legislature  to  de- 
termine ^^®  not  only  what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the  protection  of  such  in- 
terests.'" Judge  Cooley  (Cooley's  Constitutional  Limitations, 
7th  ed.,  p.  837),  declares:  "The  limit  to  the  exercise  of  the 
police  power  in  these  cases  must  be  this :  The  regulation  must 
have  reference  to  the  comfort,  safety,  or  welfare  of  society."  In 
the  same  connection  this  court  has  said  (Sonora  v.  Curtin,  137 
Cal.  583,  70  Pac.  674)  :  "A  police  regulation  or  restraint  is  for 
the  purpose  of  preventing  damage  to  the  public  or  to  third  per- 
sons. There  are  certain  lines  of  business  and  certain  occupations 
which  require  police  regulation  because  of  their  peculiar  char- 
acter, in  order  that  harm  may  not  come  to  the  public  or  that  the 
threatened  danger  may  be  averted.  Where  the  profession  or 
business  is  not  dangerous  to  the  public,  either  directly  or  in- 
directly, it  cannot  be  subjected  to  any  police  regulation  what- 
ever which  does  not  fall  within  the  power  of  taxation  for 
revenue."  It  appears,  therefore,  that  the  due  exercise  of  the 
police  power  is  limited  to  the  preservation  of  the  public  health, 
safety  and  morals,  and  that  legislation  which  transcends  these 
objects,  whatever  other  justification  it  may  claim  for  its  exist- 
ence, cannot  be  upheld  as  a  legitimate  police  regulation. 

The  business  in  which  this  defendant  is  engaged  is  not  only 
innocent  and  innocuous,  but  is  highly  beneficial,  as  tending  the 
more  quickly  to  secure  labor  for  the  unemployed.     There  is 
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nothing  in  the  nature  of  the  business,  therefore,  that  in  any- 
way threatens  or  endangers  the  public  health,  safety  or  morals. 
Nor,  indeed,  is  the  purpose  of  this  statute  to  regulate  in  these 
regards,  or  in  any  of  them.  The  declared  purpose  and  the 
plain  effect  of  the  above-quoted  section  is  to  limit  the  right 
of  an  employment  agent  in  making  contracts,  a  right  free  to 
those  who  follow  other  vocations,  and  arbitrarily  to  fix  the  com- 
pensation which  he  may  receive  for  the  services  which  he  renders. 
Here,  then,  is  laid  down  a  most  drastic  rule  governing  the 
conduct  of  a  man  in  the  prosecution  of  a  harmless,  legitimate, 
and  beneficial  business.  Under  the  constitution  of  the  United 
States  and  of  this  state  the  protection  guaranteed  in  the  pos- 
session of  property  and  in  the  pursuit  of  happiness  is  ex- 
tended, as  of  necessity  it  must  be,  to  cover  the  right  to  acquire 
property,  and  the  right  to  acquire  property  must  and  does 
include  the  employment  of  proper  means  to  that  end.  Says 
^^'^  Judge  Cooley  (Cooley's  Constitutional  Limitations,  7th 
ed.,  p.  889)  :  "The  general  rule  undoubtedly  is  that  any  person 
is  at  liberty  to  pursue  any  lawful  calling,  and  to  do  so  in  his 
own  way,  not  encroaching  on  the  rights  of  others.  This  general 
right  cannot  be  done  away."  And  this  court  said  (Ex  parte  New- 
man, 9  CaL  517)  :  "The  right  to  protect  and  possess  property 
is  not  more  clearly  protected  by  the  constitution  than  the  right 
to  acquire.  The  right  to  acquire  must  include  the  right  to  use 
the  proper  means  to  attain  the  end.  The  right  itself  would  be 
impotent  without  the  power  to  use  its  necessary  incidents.  The 
legislature,  therefore,  cannot  prohibit  the  proper  use  of  the 
means  of  acquiring  property,  except  the  peace  and  safety  of 
the  state  require  it."  In  strict  accord  with  this  is  the  language 
of  the  supreme  court  of  the  United  States  in  Holden  v.  Hardy, 
169  U.  S.  36G,  18  Sup.  Ct.  Eep.  383,  42  L.  ed.  780 :  "As  the 
possession  of  property,  of  which  a  person  cannot  be  deprived, 
doubtless  implies  that  such  property  may  be  acquired,  it  is  safe 
to  say  that  a  state  of  law  which  undertakes  to  deprive  any  class  of 
persons  of  the  general  power  to  acquire  property  would  also 
be  obnoxious  to  the  same  provision  (due  process  of  law).  In- 
deed, we  may  go  a  step  further,  and  say  that,  as  property  can 
only  be  legally  acquired  as  between  living  persons  by  contract, 
a  general  prohibition  against  entering  into  contracts  with  respect 
to  property,  or  having  as  their  object  the  acquisition  of  property, 
would  be  equally  invalid."  And,  says  Judge  Cooley,  treating 
of  this  same  STibject  matter:  "The  doubt  might  also  arise 
whether  a  regulation  made  for  one  class  of  citizens,  entirely 
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arbitrary  in  its  character,  and  restricting  their  rights,  privi- 
leges, or  legal  capacities  in  a  manner  before  unknown  to  the 
law,  could  be  sustained,  notwithstanding  its  generality.  Dis- 
tinctions in  these  respects  must  rest  upon  some  reason  upon 
which  they  can  be  defended — like  the  want  of  capacity  in 
infants  and  insane  persons;  and  if  the  legislature  should  un- 
dertake to  provide  that  persons  following  some  specified  law- 
ful trade  or  employment  should  not  have  capacity  to  make 
contracts,  or  to  receive  conveyances,  or  to  build  such  houses 
as  others  were  allowed  to  erect,  or  in  any  other  way  to  make 
such  use  of  their  property  as  was  permissible  to  others,  it  can 
scarcely  be  doubted  that  the  act  would  transcend  the  due 
bounds  of  legislative  power,  even  though  no  express  constitu- 
tional provision  could  be  pointed  out  with  which  it  would 
***  come  in  conflict.  To  forbid  to  an  individual  or  a  class  the 
right  to  the  acquisition  or  enjoATuent  of  property  in  such  man- 
ner as  should  be  permitted  to  the  community  at  large,  would 
be  to  deprive  them  of  liberty  in  particulars  of  primary  im- 
portance to  their  ^pursuit  of  happiness';  and  those  who  should 
claim  a  right  to  do  so  ought  to  be  able  to  show  a  specific  au- 
thority therefor,  instead  of  calling  upon  others  to  show  how 
and  where  the  authority  is  negatived." 

The  application  of  these  principles  to  the  statute  under  con- 
sideration leads  to  the  following  irresistible  conclusion :  The 
petitioner  is  engaged  in  a  harmless  and  beneficial  business.  As 
part  of  his  "property'  in  that  business  are  the  services  that  he 
renders  in  obtaining  emplo}Tnent  for  those  seeking  it.  It  is 
not  compulsory  upon  anyone  to  employ  him,  and  whoso  seeks 
to  avail  himself  of  his  services  is  at  liberty  to  reject  them  if 
the  terms  of  the  contract  for  compensation  are  not  satisfactory 
to  him.  This  right  of  contract  common  to  the  followers  of  all 
legitimate  vocations  is  an  asset  of  the  petitioner  in  his  chosen 
occupation,  and,  as  has  been  said,  is  a  part  of  the  property  in 
the  enjoyment  of  which  he  is  guaranteed  protection  by  the  con- 
stitution. By  the  act  in  question  he  is  arbitrarily  stripped  of 
this  right  of  contract,  and  deprived  of  his  property,  and  left, 
in  following  his  vocation  and  in  pursuit  of  his  livelihood,  cir- 
cumscribed and  hampered  by  a  law  not  applicable  to  his  fellow- 
men  in  other  occupations.  Such  legislation  is  of  the  class  dis- 
cussed by  Jud^e  Cooley  in  the  paragraph  above  quoted,  "en- 
tirely arbitrary  in  its  character  and  restricting  the  rights,  priv- 
ileges, or  legal  capacities"  of  one  class  of  citizens  "in  a  manner 
before  unknown  to  the  law.'*     For  such  legislation,  as  he  very 
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justly  adds,  those  who  claim  its  validity  should  be  able  to  show 
d  specific  authority  therefor,  "instead  of  calling  upon  others  to 
show  how  and  where  the  authority  is  negatived." 

And  where,  it  may  be  asked,  could  the  line  be  drawn,  if  the 
legislature,  under  the  guise  of  the  exercise  of  its  police  power, 
should  thus  be  permitted  to  encroach  upon  the  rights  of  one 
class  of  citizens?  Why  should  not  the  butcher  and  the  baker, 
dealing  in  the  necessaries  of  life,  be  restricted  in  their  right 
of  contract,  and,  consequently,  in  their  profits,  to  ten,  five  or 
one  per  cent?  Why  should  not  the  contractor,  the  merchant, 
the  professional  man,  be  likewise  subjected  to  such  ^^*  paternal 
laws,  and  why  might  not  the  legislature  fix  the  price  and  value 
of  the  services  of  labor?  The  law  is  clearly  one  of  those  the 
danger  of  whose  enactment  was  foreshadowed  by  this  court  in 
Ex  parte  Jentzsch,  112  Cal.  468,  44  Pac.  803,  32  L.  E.  A.  664, 
when  it  said:  "So,  while  the  police  power  is  one  whose  proper 
use  makes  most  potently  for  good,  in  its  undefined  scope  and 
inordinate  exercise  lurk  no  small  danger  to  the  republic.  For 
the  difficulty  which  is  experienced  in  defining  its  just  limits 
and  bounds  affords  a  temptation  to  the  legislature  to  encroach 
upon  the  rights  of  citizens  with  experimental  laws,  none  the  less 
dangerous  because  well  meant." 

We  have  not,  in  this  discussion,  been  called  upon  to  con- 
sider adjudications  from  any  sister  states,  for  the  reason  that 
no  such  enactments  as  this  have  been  passed  by  their  legisla- 
tures, or,  if  passed,  have  come  before  their  courts  for  review. 
We  have  been  referred  to  no  cases  by  the  respondent.  In  Illi- 
nois, however,  an  act  not  dissimilar  in  character  was  passed, 
requiring  that  all  coal  produced  in  the  state  should  be  weighed 
on  scales  at  the  mines,  and  that  such  weight  should  be  taken 
as  a  basis  for  computing  the  wages  of  the  operators,  and  pro- 
hibiting the  owners  and  employes  from  contracting  for  labor 
on  any  other  basis.  In  Millet  v.  People,  117  111.  294,  57  Am. 
Eep.  869,  7  N.  E.  331,  the  defendant  was  convicted  of  having 
failed  to  furnish  a  track-scale  as  provided  in  the  act,  and  he 
appealed.  In  stating  the  proposition  the  supreme  court  of  Illi- 
nois said:  "The  question  is  thus  presented  whether  it  is  com- 
petent for  the  general  assembly  to  single  out  owners  and  opera- 
tors of  coal  mines^  as  a  distinct  class,  and  provide  that  they  shall 
bear  burdens  not  imposed  on  other  owners  of  property  or  em- 
ployers of  laborers,  and  prohibit  them  from  making  contracts 
which  it  is  competent  for  other  owners  of  property  or  employ- 
ers of  laborers,  and  prohibit  them  from  making  contracts  which 
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it  is  competent  for  other  owners  of  property  or  employers  of 
labor  to  make."  The  court  in  its  discussion  quoted  Judge 
Cooley,  as  above,  and,  in  declaring  the  law  invalid,  said :  "What 
is  therein  the  condition  or  situation  of  the  laborer  in  the  mine 
to  disqualify  him  from  contracting  in  regard  to  the  price  of 
his  labor,  or  in  regard  to  the  mode  of  ascertaining  the  price? 
And  why  should  the  owner  of  the  mine,  or  the  agent  in  con- 
trol of  the  mine,  not  be  allowed  to  contract  in  respect  to  mat- 
ters as  to  which  all  other  property  owners  and  argents  may  con- 
tract?" 

^^**^  There  are  but  two  classes  of  legislation  standing  upon 
the  books  which  bear  any  similarity  to  the  law  here  under  con- 
sideration, but  an  examination  of  those  classes  discloses  that 
the  similarity  is  superficial  and  not  substantial.  The  first  is 
found  in  the  laws  against  usury,  not  recognized  in  this  state, 
saving  in  the  particular  case  of  pawnbrokers,  who  are  forbid- 
den to  charge  more  than  two  per  cent  a  month  interest.  But 
usury  laws,  without  regard  to  their  wisdom,  are^a  heritage  to 
us  from  the  common  law,  which  we  have  adopted  as  the  basis 
of  our  jurisprudence,  and  had  their  origin  in  the  somewhat 
spiritual  and  theological  notion  that  it  was  against  the  law  of 
God  that  a  thing  which  was  by  nature  imfruitful  should  be 
made  to  bear  fruit,  and  from  time  immemorial  have  been  up- 
held as  police  regulations:  Ex  parte  Liclitenstein,  67  Cal.  359, 
66  Am.  Eep.  718,  7  Pac.  728. 

The  second  is  the  law  of  Congress,  apparently  impairing  the 
right  of  contract,  in  declaring  that  no  agent,  attorney  or  other 
person  engaged  in  preparing,  presenting  or  prosecuting  any 
claim  under  the  provisions  of  the  pension  act  shall  demand, 
receive  or  retain  for  his  services  any  sum  greater  than  ten  dol- 
lars, and  making  a  violation  of  the  act  a  misdemeanor.  But 
the  constitutionality  of  the  act  is  upheld  by  the  supreme  court 
of  the  United  States  upon  the  express  ground  that  no  pen- 
sioner has  a  vested  legal  right  to  his  pension.  The  pensions  are 
the  bounties  of  the  government  which  Congress  has  the  right  to 
give,  withhold,  distribute  or  recall  at  its  discretion,  and,  being 
at  liberty  so  to  give  or  withhold,  "may  prescribe  who  shall  re- 
ceive it,  and  determine  all  the  circumstances  and  conditions 
under  which  any  application  therefor  shall  be  prosecuted.  No 
man  has  a  legal  right  to  a  pension,  and  no  man  has  a  legal  right 
to  interfere  in  the  matter  of  obtaining  pensions  for  himself  or 
others":  Frisbie  v.  United  States,  157  U.  S.  160,  15  Sup.  Ct 
Eep.  586,  39  L.  ed.  657. 
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For  the  foregoing  reasons  the  provision  of  the  act  under  con- 
sideration is  declared  void,  and  the  prisoner  is  discharged  from 
custody. 

McFarland,  J.,  Van  Dyke,  J.,  Lorigan,  J,,  and  Angelotti,  J,, 
concurred. 

CONCURRING   OPINION. 

«4»  BEATTY,  C.  J.  I  concur.  While  no  valid  distinction 
can  be  made  between  this  act  and  a  usury  law,  it  is  equally  true 
that  no  valid  distinction  could  be  made  between  this  act  and  a 
penal  statute  limiting  the  charges  of  surgeons  and  physicians, 
and  compelling  them  to  repay  all  fees  collected  in  case  of  fail- 
ure to  cure.  The  impolicy  of  such  a  law  might  be  more  evi- 
dent, but  in  principle  it  would  be  no  more  vicious  than  other 
laws  limiting  the  price  of  commodities,  and  it  could  be  much 
more  easily  vindicated  as  an  exercise  of  the  police  power.  The 
sick,  the  diseased  and  infirm  constitute  a  much  larger  class 
than  the  unemployed,  and  no  class  is  under  stronger  compulsion 
to  make  improvident  bargains  in  the  hope  of  relief.  But  the 
preservation  of  the  public  health — a  prime  object  of  the  police 
power — has  not  been  deemed  a  justification  for  a  law  making  it 
a  crime  to  charge  more  than  a  fixed  maximum  for  medical  or 
surgical  services.  It  is  also  essential  to  the  public  health  that 
people  should  have  a  sufficient  quantity  of  wholesome  foodj  and 
there  are  numerous  statutes  designed  to  guard  the  purity  of 
foodstuffs,  but  none  limiting  their  price.  The  law  considered 
in  Holden  v.  Hardy,  169  U.  S.  36G,  18  Sup.  Ct.  Rep.  383,  42 
L.  ed.  780 — a  law  limiting  the  hours  of  labor  underground — 
was  properly  sustained  as  a  valid  exercise  of  the  police  power. 
It  is  of  a  piece  with  the  whole  course  of  factory  legislation  in 
England,  the  United  States,  and  other  civilized  countries  during 
the  last  century — legislation  by  which  the  condition  of  all  opera- 
tives, and  especially  of  children,  has  been  so  greatly  ameliorated. 
It  is  based  upon  the  unquestioned  right  of  the  state  to  prohibit 
its  citizens  from  enga,ging,  even  voluntarily,  in  occupations  de- 
structive or  dangerous  to  health  or  morals — or  when  an  industry, 
though  dangerous  or  detrimental,  is  nevertheless  essential  to  the 
general  welfare,  from  pursuing  it  in  a  manner  unnecessarily 
hazardous  or  detrimental.  Such  legislation  can  never  be  cited 
as  a  precedent  or  justification  for  interference  with  freedom  of 
contract  in  occupations  useful,  legitimate,  and  free  from  danger 
to  the  public  health,  safety,  and  morals. 

The  usury  law  stands  alone  as  a  precedent  for  this  act,  but 
that  is  an  anomaly,  and  if  it  could  be  held  to  justify  the  en- 
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actment  here  in  question,  it  would  justify  special  laws  fixing 
the  prices  of  all  commodities,  and  for  labor  and  services  of 
every  description  and  in  all  vocations. 

Mr.  Justice  Shaw  Dissented,  and  expressed  the  opinion  that  there 
could  be  no  doubt  as  to  the  power  of  the  legislature,  where  the  com- 
fort, health,  well-being,  or  prosperity  of  the  community  demands  it,  to 
make  reasonable  regulations  of  the  right  of  persons  to  contract  with 
others,  and  cited  Dobbins  v.  Los  Angeles,  139  Cal.  183,  96  Am.  St. 
Eep.  95,  72  Pac.  970;  Odd  Fellows'  Cemetery  Assn.  v.  San  Francisco, 
140  Cal.  235,  73  Pac.  987;  Commonwealth  v.  Alger,  7  Cush.  104; 
Thorpe  v.  Rutland,  27  Vt.  140,  62  Am.  Dec.  625;  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  15  Sup.  Ct.  Eep.  207,  39  L.  ed.  297;  Holden  v. 
Hardy,  169  U.  S.  391,  18  Sup.  Ct.  Eep.  383,  42  L.  ed.  780.  The  learned 
judge  also  stated  that  the  right  of  the  legislature  to  enact  usury 
laws,  and  laws  fixing  the  rate  of  interest  which  may  be  legally 
charged  by  pawnbrokers,  is  essentially  a  part  of  the  police  power, 
and  proceeded  to  say  that:  "I  can  see  no  real  distinction  between 
laws  of  the  character  above  considered  and  the  one  here  involved. 
If  one  who  desires  to  borrow  money,  or  the  miner  in  an  underground 
mine,  the  one  having  property  to  pledge  and  the  other  being  already 
employed,  are  likely,  from  their  necessities,  to  submit  to  unjust  ex- 
actions by  those  with  whom  they  deal,  how  much  more  likely  to  do 
so  is  the  person  who  is  out  of  employment,  who  depends  on  his  daily 
wages  or  monthly  salary  for  his  daily  bread,  and  who  sees  before 
him  starvation  for  himself  and  a  dependent  family  if  he  does  not 
speedily  secure  remunerative  employment.  The  number  of  this  class 
of  persons  far  exceeds  the  number  of  those  who  borrow  from  the 
pawnbroker,  or  those  who  work  underground  in  the  mines.  The 
general  welfare  and  prosperity  of  the  community  will  be  affected  in 
proportion  to  the  numbers  of  the  class  which  is  subject  to  the  op- 
pression and  exactions  of  the  more  fortunate  and  prosperous. 

"It  is  upon  the  same  principle  that  authority  is  found  for  the 
power  of.  the  legislature  to  restrict  and  limit  the  right  of  persons 
to  make  such  contracts  as  they  please  in  many  other  resoects. 
Thus,  the  legislature  may  provide  that  oral  contracts  for  the  sale 
or  conveyance  of  real  estate,  or  of  personal  property  above  a  certain 
value,  or  to  pay  commissions  to  a  real  estate  agent  for  negotiating  a 
sale,  shall  be  void;  or  that  certain  classes  of  contracts  for  the  erec- 
tion of  buildings  or  other  structures,  unless  put  in  writing  and  filed 
for  record,  shall  be  invalid  in  part,  and  that  certain  stipulations  in 
such  contracts,  although  in  writing,  shall  be  void  as  against  persons 
claiming  a  lien  on  the  premises.  All  these  constitute  instances  of 
the  exercise  of  legislative  power  to  interfere  with  the  liberty  to 
make  contracts,  the  reason  being  that  the  general  welfare  will  be 
promoted  by  such  interference. 

' '  It  is,  of  course,  not  to  be  denied  that  there  are  just  limitations 
to  the  exercise  of  the  power  for  the  protection  of  the  unfortunate 
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and  weak.  It  is  not  absolutely  free  from  the  supervision  of  the 
courts.  But  we  cannot  hold  the  law  void  because  we  think  it  may- 
prove  ineffectual  for  the  purpose  intended,  owing  to  the  refusal  of 
those  to  whom  it  is  directed,  or  for  whose  benefit  it  was  designed, 
to  obey  its  mandates.  The  validity  of  a  law  is  to  be  determined 
upon  the  assumption  that  it  will  be  obeyed.  The  possibility  of  its 
enforcement  is  a  matter  solely  for  the  legislature  to  consider  when 
the  law  is  enacted.  Nor  can  we  place  our  own  judgment  against 
that  of  the  legislature  in  respect  to  the  necessity  for  the  protection 
which  the  legislature  has  seen  fit  to  provide,  unless  we  can  clearly 
see  that  there  can  be  no  such  necessity.  'Though  reasonable  doubts 
may  exist  as  to  the  power  of  the  legislature  to  pass  a  law,  or  as  to 
whether  a  law  is  calculated  or  adapted  to  promote  the  health,  safety, 
or  comfort  of  the  people,  or  to  secure  good  order,  or  promote  the 
general  welfare,  we  must  resolve  them  in  favor  of  that  department 
of  the  government':  Holden  v.  Hardy,  169  U.  S.  391,  18  Sup.  Ct.  JRep. 
383,  42  L.  ed.  780.  To  quote  further  from  the  same  case  (169  U.  S. 
398,  18  Sup.  Ct.  Eep.  283,  42  L.  ed.  780):  'The  question  in  each  case 
is  whether  the  legislature  has  adopted  the  statute  in  the  exercise 
of  a  reasonable  discretion,  or  whether  its  action  be  a  mere  excuse 
for  an  unjust  discrimination,  or  the  oppression  or  spoliation  of  a  par- 
ticular class.' 

"With  these  rules  for  our  guidance,  there  can  be  but  one  answer 
to  the  question  as  to  the  constitutionality  of  this  law.  In  the  light 
of  history,  and  even  in  the  face  of  present  conditions,  we  cannot  say 
that  the  law  was  not  passed  in  the  exercise  of  a  reasonable  discre- 
tion, nor  that  there  may  not  exist  a  reasonable  necessity  for  the 
protection  of  those  classes  which  are  peculiarly  liable  to  be  thrown 
out  of  employment  at  every  check  to  the  current  of  industrial  pro- 
gress, from  the  possible  rapacious  demands  of  those  to  whom  they 
are  generally  compelled  to  apply  for  another  opportunity  to  earn 
subsistence  by  their  toil. 

"For  these  reasons  I  am  of  the  opinion  that  the  law  under  con- 
sideration is  valid." 


Private  Employment  Agencies  may  be  subjected  to  a  license  fee  or 
tax:  Price  v.  People,  193  111.  114,  86  Am.  St.  Eep.  306;  State  v. 
Hunt,  129  N.  C.  606,  85  Am.  St.  Eep.  758.  But  a  statute  creating 
a  free  employment  agency,  which  prohibits  the  furnishing  of  work- 
men or  lists  of  workmen  to  employers  who  are  out  on  a  strike  or 
are  locked  out,  is  held  unconstitutional  in  Mathews  v.  People,  202 
111.    389,  95  Am.  St.  Eep.  241. 

The  Right  to  Contract  as  one  sees  fit  stands  untrammeled,  as  a 
general  rule;  but  the  state  may  restrict  it  in  the  interest  of  public 
health,  morals,  and  the  like:  See  Davis  Coal  Co.  v.  Polland,  158  Ind. 
607,  92  Am.  St.  Eep.  319;  Gillespie  v.  People,  188  111.  176,  80  Am. 
St.  Eep.  176;  Erdman  v,  Mitchell,  207  Pa.  St.  79,  99  Am.  St.  Eep. 
783.  For  instances  of  legislative  regulation  of  the  right  to  contract 
as  between  employer  and  employ6,  see  Mathews  v.  People,  202  111. 
389,  95  Am.  St.  Eep.  241,  and  cases  cited  in  the  cross-reference  note 
thereto;  Kelly ville  Coal  Co.  v.  Harrier,  207  111.  624,  99  Am.  St.  Eep. 
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240,  and  cases  cited  in  the  cross-reference  note  thereto.  A  statute 
limiting  the  hours  of  labor  for  a  certain  class  of  employes  is  upheld 
in  People  v.  Lochner,  177  N.  Y.  145,  101  Amf  St.  Eep.  773;  but  a 
minimum  wage  law  is  declared  unconstitutional  in  Street  v.  Varney 
Elec.  etc.  Co.  160  Ind.  338,  98  Am.  St.  Eep.  325;  and  the  New  York 
case  was  reversed  oh  writ  of  error  to  the  supreme  court  of  the  United 
States:  See  Lochner  v.  People,  198  U,  S.  45,  25  Sup.  Ct.  Rep.  539. 


LE  MESNAGEE  v.  VARIEL. 

[144  Cal.  463,  77  Pac.  988.] 

JUDGMENTS— Conclusiveness.— If,  in  an  action  brought 
against  a  surviving  executor  of  the  will  of  a  deceased  person  to  re- 
cover a  sum  of  money  due  to  a  trustee  for  certain  beneficiaries  under 
the  terms  of  the  decree  of  distribution  of  the  estate,  the  amount 
sued  for  is  sufficient,  the  superior  court  has  jurisdiction  of  the  sub- 
ject matter,  and  if  the  defendant  appears  and  demurs  to  or  answers 
the  complaint,  the  court  has  jurisdiction  of  his  person,  and  a  judg- 
ment rendered  in  favor  of  the  trustee,  from  which  no  appeal  is  taken, 
is  final,  and  conclusive  as  to  any  question  of  error,     (p.  93.) 

JUDGMENTS— Action  to  Set  Aside.— A  complaint  in  an  ac- 
tion to  set  aside  a  judgment,  containing  no  allegation  of  fraud,  acci- 
dent, or  mistake,  in  obtaining  such  judgment,  but  merely  assailing 
the  complaint  in  the  original  action  as  not  being  sufficient  to  sustain 
the  judgment,  does  not  show  any  ground  for  relief  in  equity,  (p. 
93.) 

JUDGMENTS— Action  to  Set  Aside  Jurisdiction.— One  who  has 
in  fact  appeared  and  defended  against  the  original  action  can  never 
maintain  a  separate  action  for  the  mere  purpose  of  reviewing  the 
rulings  of  the  court  having  jurisdiction  of  the  original  action  upon 
some  question  of  law  or  fact  concerning  which  such  court  had  the 
power  to  decide.     That  can  be  done  only  by  appeal,     (p.  93.) 

JUDGMENTS— Relief  Against  in  Equity— Indirect  Attack.— 
An  action  in  equity  to  set  aside  a  judgment  at  law,  although  not  a 
collateral  is  an  indirect  attack,  as  contradistinguished  from  a  direct 
attack  by  appeal,  and  in  such  action  the  legal  validity  of  the  judg- 
ment is  admitted  and  the  question  is  whether  plaintiff  is  entitled  to 
equitable  relief,     (p.  94.) 

Haas  &  Garrett,  for  the  appellant. 

Dunnigan  &  Dunnigan,  for  the  respondent. 

4»*  ANGELLOTTI,  J.  This  action  was  brought  to  obtain  a 
decree  vacating  and  setting  aside  a  Judgment  theretofore  ob- 
tained by  the  defendant  against  plaintiff  for  the  sum  of  four 
thousand  two  hundred  and  ninety-eight  dollars,  and  restraining 
defendant  from  enforcing  said  judgment.  A  general  demurrer 
to  the  complaint  was  sustained,  and,  the  plaintiff  having  de- 
clined to  amend,  judgment  went  for  defendant.  The  plaintiff 
appeals  from  the  judgiiient. 
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It  appears  from  the  complaint  in  this  action  that  the  plain- 
tiff was  the  surviving  executor  of  the  will  of  Miguel  Leonis, 
deceased,  and  the  original  action  was  brought  against  him 
by  the.  defendant  herein  to  recover  certain  moneys  that  had  con- 
stituted a  part  of  the  estate,  claimed  to  be  due  him  as  a  trustee 
for  certain  beneficiaries,  from  such  executor,  under  the  terms 
of  the  decree  of  distribution  made  in  the  matter  of  said  estate. 
Such  an  action  is  authorized  by  express  provision  of  statute 
(Code  Civ.  Proc,  sec.  1666),  and  because  of  the  amount  sued 
for,  such  action  should  be  maintained  only  in  the  superior  court. 
The  superior  court,  therefore,  had  jurisdiction  of  the  subject 
matter  of  the  action. 

It  further  appears  from  the  complaint  in  this  action  that 
the  plaintiff  herein  appeared  in  that  action,  demurring  to  the 
complaint  therein  upon  the  ground  of  insufficiency  of  facts,  am- 
biguity, and  uncertainty,  and  on  the  further  ground  that  the 
cause  of  action  therein  attempted  to  be  stated  was  barred  by  the 
statute  of  limitations,  and,  such  demurrer  having  been  overruled, 
answering  such  complaint.  It  thus  appears  that  the  superior 
court  had,  in  that  action,  jurisdiction  of  the  person  of  the  plain- 
tiff herein. 

Judgment  in  that  action  was  given  in  favor  of  this  defend- 
ant after  trial  of  the  issues  made.  No  appeal  was  taken  there- 
from, and  such  judgment  has  become  final.  The  complaint  in 
this  action  contained  no  allegation  of  fraud,  accident  or  mistake 
in  the  obtaining  of  the  judgment  in  the  original  *®*  action, 
which  would  authorize  the  interposition  of  a  court  of  equity, 
the  contention  of  plaintiff  herein  being,  apparently,  that  the  al- 
legations of  the  complaint  herein  show  that  the  complaint  in  the 
original  action  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  that,  consequently  the  court  therein  was  not  author- 
ized to  render  the  judgment  against  plaintiff,  and  that  such 
judgment  cannot  stand  against  an  action  to  vacate  said  judg- 
ment on  that  ground^  which  plaintiff  styles  a  "direct  attack  upon 
such  judgment." 

The  question  as  to  whether  the  complaint  in  the  original 
action  stated  facts  sufficient  to  contitute  a  cause  of  action 
was  one  to  be  determined  in  that  action.  It  was  in  fact  pre- 
sented by  the  demurrer  to  the  complaint  therein,  and  the 
court,  by  overruling  such  demurrer,  determined  the  question 
against  this  plaintiff.  The  question  as  to  the  correctness  of 
said  ruling  on  demurrer  could  have  been  presented  to  this  court 
in  that  action  by  an  appeal  taken   by  this  plaintiff  from   the 
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judgment  entered  against  him,  which  would  have  clearly  been 
a  "direct  attack"  upon  the  judgment.  •  But  this  plaintiff  chose 
not  to  bring  up  such  judgment  by  appeal  for  review,  and  al- 
lowed such  judgment  to  become  final.  The  ruling  of  the  court 
in  that  action,  whether  upon  issues  of  law  or  of  fact  involved 
therein,  cannot  be  reviewed  in  another  action.  As  said  by  Mr. 
Freeman,  in  speaking  of  the  interposition  of  equity  to  relieve 
from  judgments:  "The  adjudication  of  any  question  is  always 
final,  Tinless  corrected  by  some  appellate  tribunal,  and  is  nevei 
subject  to  re-examination  in  any  other  than  an  appellate  court 
upon  any  issue  of  law  or  fact":  Freeman  on  Judgments,  sec. 
486.  In  certain  well-recognized  cases,  as  where  a  party,  with- 
out fault  on  his  part,  is  prevented  through  fraud,  accident, 
surprise,  mistake,  or  the  like  from  presenting  his  defense, 
appropriate  relief  may  be  had  by  an  action  on  the  equita- 
ble side  of  the  court;  but  one  who  in  fact  appeared  and 
defended  against  the  original  action  can  never  maintain  a  sepa- 
rate action  for  the  mere  piirpose  of  reviewing  the  rulings  of 
the  court  having  jurisdiction  of  the  original  action  upon  some 
question  of  law  or  fact  concerning  which  such  court  had  the 
power  to  decide.  There  must  be  an  end  to  litigation,  and  the 
question  as  to  the  vcorrectness  of  the  rulings  of  the  court  upon 
matters  within  its  jurisdiction  are  reviewable  only  by  the  ap- 
pellate tribunal. 

'^^^^  In  the  original  action  against  plaintiif,  the  superior  court 
had  jurisdiction  of  the  subject  matter  of  the  action,  even  if 
it  be  assumed  that  the  complaint  therein  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  "There  can  be  no 
doubt  that  the  filing  of  a  petition  or  complaint,  such  as  ought 
not  be  deemed  sufficient  upon  demurrer,  may  confer  juris- 
diction. The  power  to  decide  upon  the  sufficiency  of  a  cause 
of  action  as  presented  by  the  complainant's  pleading,  like  the 
power  to  decide  any  other  legal  proposition,  though  erroneously 
applied,  is  binding  until  corrected  by  some  superior  authority" : 
Freeman  on  Judgments,  sec.  118.  In  Blondeau  v.  Snyder,  95 
Cal.  521,  31  Pac.  591,  there  was  an  appeal  from  an  order  strik- 
ing out  a  portion  of  a  judgment  making  a  defendant  personally 
liable  for  the  amount  found  due  on  a  mortgage  debt,  upon  the 
ground  that  the  complaint  did  not  state  any  facts  showing  a 
personal  liability,  and  that  the  court  was  therefore  without 
jurisdiction  to  adjudge  such  personal  liability.  In  reversing 
the  order  striking  out,  this  court  said :  "The  judgment  in  this 
respect  was  within  the  relief  demanded  in  the  complaint,  and 
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specified  in  the  summons,  and  the  court  had  jurisdiction,  and 
indeed  was  required,  to  determine  in  that  action  whether  upon 
the  facts  alleged  the  plaintiff  therein  was  entitled  to  the  relief 
which  he  demanded  in  his  complaint.  The  court  undoubtedly 
committed  an  error  in  finding  such  personal  liability,  but  its 
judgment  was  not  for  this  reason  void."  In  Estate  of  James, 
99  Cal.  374,  37  Am.  St.  Eep.  60,  33  Pac.  1122,  where  the  ques- 
tion was  as  to  whether  a  decree  of  divorce  was  valid,  it  was  con- 
tended that  it  was  not,  for  the  reason  that  the  complaint  in 
such  action  did  not  state  facts  sufiicient  to  entitle  the  plain- 
tiff therein  to  a  divorce.  It  was  held  that  the  judgment  could 
not  be  successfully  attacked  in  a  collateral  proceeding,  be- 
cause of  an  imperfect  or  defective  complaint  in  the  action  in 
which  it  was  rendered,  and  the  court  said :  "If  the  facts  stated 
in  the  complaint  are  not  sufficient  to  entitle  the  plaintiff  to  the 
relief  demanded  therein  and  awarded  by  the  judgment,  the  ac- 
tion of  the  court  in  deciding  otherwise  and  rendering  its  judg- 
ment in  accordance  with  the  prayer  of  the  complaint  can  be 
nothing  more  than  error.  The  complaint  in  James  v.  James 
was  sufiicient  to  inform  the  court  and  the  defendant  therein 
of  the  relief  which  the  plaintiff  demanded,  ^^"^  and  of  the 
facts  upon  which  he  based  his  right  to  the  relief  sought,  and 
this  was  all  that  was  necessary  in  the  way  of  a  statement  of 
facts  to  give  the  court  jurisdiction  of  the  subject  matter  of 
the  action'^:  See,  also,  Canadian  etc.  Co.  v.  Clarita  etc.  Co., 
140  Cal.  672,  677,  74  Pac.  301. 

The  decisions  cited  by  counsel  for  appellant  to  sustain  their 
contention  that  they  may  in  this  action  raise  the  question  as 
to  the  sufficiency  of  the  statement  of  the  cause  of  action  in 
the  original  complaint,  were  all  cases  of  appeal  from  the  very 
judgment  attacked.  On  such  appeals  mere  errors  of  the  trial 
court  may  of  course  be  reviewed.  The  appeal  is  given  for  that 
purpose.  The  application  of  these  decisions  to  the  case  at  bar 
is  not  obvious.  It  is  urged  that  an  action  in  equity  brought 
to  vacate  and  set  aside  a  judgment  is,  like  an  appeal  a  "direct 
attack'*  upon  the  judgment.  Whether  it  be  a  direct  attack  or 
not,  it  is  certainly  not  such  a  direct  attack  as  will  warrant  the 
assumption  therein  of  a  jurisdiction  which  belongs  exclusively 
to  the  appellate  court.  But  it  appears  that  where  such  an  action 
is  brought,  the  attack  upon  the  judgment  in  the  original  action 
is  not  a  "direct  attack."  It  was  said  by  this  court  in  Eichhoff 
V.  Eichhoff,  107  Cal.  42,  48,  48  Am.  St.  Rep.  110,  40  Pac.  24, 
which  was  an  action  to  set  aside  a  judgment;  "In  fact,  where 
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an  action  is  brought  in  a  court  of  equity  to  set  aside  a  judgment 
at  law,  the  attack,  although  not  collateral,  is  always  indirect: 
Freeman  on  Judgments,  sec.  485.  The  judgment  is  not  under 
review,  but  an  issue  is  being  tried  as  to  whether  the  plaintiff  is 

entitled  to  have  a  court  of  equity  interpose  in  his  behalf 

It  may  be  said  that  in  such  a  case  the  legal  validity  of  the» 
judgment  is  admitted,  and  it  is  because  of  the  validity,  or  ap- 
parent validity,  that  the  plaintiff  requires  to  be  relieved  from 
it." 

What  has  been  said  renders  it  unnecessary  to  discuss  the 
question  as  to  whether  the  complaint  in  the  original  action  did 
state  facts  sufiBcient  to  constitute  a  cause  of  action. 

The  demurrer  to  the  complaint  was  properly  sustained,  and 
the  judgment  is  therefore  affirmed. 

Van  Dyke,  J.,  and  Shaw,  J.,  concurred. 


Relief  in  Equity  against  judgments  and  decrees,  other  than  by 
appellate  proceedings,  is  the  subject  of  a  monographic  note  to  Little 
Eock  etc.  Ey.  Co.  v.  Wells,  54  Am.  St.  Eep.  218-261.  As  to  whether 
a  suit  in  equity  to  obtain  relief  from  a  judgment  is  a  collateral  at- 
tack, see  the  monographic  note  to  Morrill  v.  Morrill,  23  Am.  St.  Eep. 
117;  Eichhoff  v.  Eichhoff,  107  Cal.  42,  48  Am.  St.  Eep.  110.  It  is 
held  in  Preston  v.  Kindrick,  94  Va.  760,  64  Am.  St.  Eep.  777,  that 
relief  in  equity  will  not  be  awarded  on  the  ground  that  the  com- 
plaint in  the  original  cause  did  not  warrant  the  judgment,  where  the 
court  had  jurisdiction  of  the  cause  and  of  the  parties. 
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[144  Cal.  487,  77  Pac.  1043.] 

FRAUDULENT  CONVEYANCES— Transfers  to  Nonresidents 
—Service  of  Summons  by  Publication  in  Creditor's  Suit.— Eeal  es- 
tate situated  within  the  state  and  fraudulently  transferred  to  a  non- 
resident may  be  reached  by  constructive  service  of  summons  by 
publication  on  the  nonresident  owner,  in  the  suit  of  one  who  shows 
himself  to  be  a  defrauded  creditor  of  the  fraudulent  grantor,  (p. 
97.) 

FRAUDULENT  CONVEYANCES  —  Creditor's  Suit  to  Set 
Aside  Necessary  Allegations. — A  fraudulent  conveyance  is  good  as 
between  the  parties  and  as  to  all  persons  except  creditors  defrauded 
thereby,  and  in  an  action  by  a  creditor  to  set  aside  the  conveyance 
as  fraudulent,  he  must  allege  and  prove  that  he  is  a  creditor  of  the 
fraudulent  grantor  before  he  can  be  permitted  to  question  the  valid- 
ity of  the  conveyance,     (p.  98.) 

FRAUDULENT  CONVEYANCES— Creditor's  Suit— Void  Per- 
sonal  Judgment  Against  Nonresident.— In  the  absence  of  allegation, 
evidence    or    finding    that    plaintiff    is    a    creditor  of  a  fraudulent 
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grantor,  and  upon  a  showing  of  a  mere  void  personal  judgment 
against  tne  nonresident  grantee,  a  judgment  setting  aside  the  con: 
veyance  as  fraudulent  against  the  plaintiff  creditor  must  be  reversed, 
(p.   98.) 

JUDGMENTS  in  Rem  Against  Nonresidents.— A  judgment  in 
rem  may  be  obtained  against  property  within  the  jurisdiction  of  the 
court  belonging  to  an  absent  nonresident,  or  if  the  property  of  such 
nonresident  is  seized  by  the  process  of  attachment,  the  court  may 
in  such  suit  dispose  of  the  property,  but  it  cannot  go  further  and 
give  a  personal  judgment,  except  one  which  can  be  enforced  as  to 
the  seized  property  against  such  nonresident,     (p.   98.) 

FRAUDULENT  CONVEYANCES— Creditor's  Suit  Against 
Nonresident. — A  general  creditor  for  a  nonresident  grantor  may 
maintain  suit  to  set  aside  his  fraudulent  conveyance  to  a  nonresi- 
dent grantee.  Such  action  is  an  exception  to  the  general  rule,  re- 
quiring a  previous  reduction  of  a  claim  to  judgment,  for  the  reason 
that  no  personal  judgment  can  be  obtained  against  such  nonresident 
grantor,     (p.  101.) 

W.  J.  Mclntyre  and  J.  S.  Chapman,  for  the  appellant. 
Flint  &  Barker,  for  the  respondent. 

488  COOPEE,  C.  This  action  was  brought  to  have  a  certain 
deed  made  by  defendant  Eastman  to  defendant  Lennox  set 
aside  as  fraudulent  and  to  have  the  premises  therein  described 
declared  to  be  subject  to  the  lien  of  an  attachment  procured 
by  plaintiff  against  Eastman.  The  court  filed  findings,  upon 
which  judgment  was  entered  in  favor  of  the  plaintiff  as  prayed. 
Defendant  Lennox  made  a  motion  for  a  new  trial,  which  was 
denied,  and  this  appeal  is  by  Lennox  from  the  judgment  and 
order  denying  his  motion.  It  is  contended  by  the  appellant 
that  the  pleadings  and  evidence  do  not  sustain  the  findings  and 
that  the  findings  do  not  sustain  the  judgment,  and,  as  this  'in- 
volves the  merits  of  the  plaintiff's  case,  we  will  examine  it  some- 
what in  detail. 

Without  separating  the  allegations  of  the  complaint  from 
the  findings,  it  is  sufficient  to  state  that  the  facts  alleged  and 
found,  so  far  as  material  to  the  questions  discussed,  are  sub- 
stantially as  follows:  On  June  9,  1894,  defendant  Eastman 
made  and  delivered  his  promissory  note  to  plaintiff's  assignor. 
On  November  30,  1895,  Eastman  was  the  owner  of  the  lands 
described  in  the  complaint,  and,  in  consideration  of  certain  bonds 
of  the  value  of  seven  thousand  five  hundred  dollars,  he  executed 
a  deed  of  the  same  to  defendant  Lennox.  On  January  1,  1896, 
the  deed  so  made  to  Lennox  had  been  delivered  and  duly  re- 
corded in  the  county  in  which  the  lands  are  situated.  On  the 
seventeenth  day  of  June,  1896,  the  plaintiff  commenced  an 
action  in  the  superior  court  of  Eiverside  county  against  East- 
man alone,  to  recover  judgment  upon  the  said  promissory  note. 
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Eastman  then  resided  in  Chicago,  Illinois.  A  summons  was 
issued  in  said  action  on  the  day  it  was  commenced,  and  on  the 
eighteenth  day  of  June,  1896,  an  attachment  was  issued  and 
levied  by  the  sheriff  upon  the  lands  described  in  the  com- 
plaint. On  December  5,  1896,  an  affidavit  was  filed  upon 
which  an  order  of  publication  of  summons  was  made.  The 
summons  was  afterward  personally  served  upon  Eastman  in 
Chicago.  On  September  25,  1897,  a  judgment  by  default  was 
48»  given  in  said  action  against  Eastman  for  the  amount  due 
upon  said  promissory  note,  six  thousand  seven  hundred  and 
twenty-seven  dollars  and  ninety  cents  and  costs.  On  October 
18,  1897,  execution  was  issued  upon  the  said  judgment  and 
returned  to  the  sheriff  with  his  certificate  that  after  diligent 
search  he  could  not  find  any  real  or  personal  property  of  East- 
man out  of  which  to  make  said  execution,  and  hence  he  returned 
the  same  unsatisfied.  Thus  ended  the  proceedings  in  the  former 
action  against  Eastman.  The  land  stood  on  the  records  in  the 
name  of  Lennox  when  the  suit  was  commenced ;  Lennox  was  not 
made  a  party,  and  Eastman  never  appeared. 

The  case  at  bar  was  commenced  October  21,  1897.  The 
complaint  sets  up  facts  fully  as  herein  stated  as  to  the  former 
action  and  judgment  against  Eastman.  It  is  further  alleged 
tliat  the  deed  made  by  Eastman  to  Lennox  was  without  con- 
sideration, and  for  the  purpose  of  hindering,  delaying,  and 
defrauding  the  creditors  of  Eastman  and  particularly  thia 
plaintiff,  and  that  Eastman  is  still  the  owner  of  the  property. 
At  the  time  of  the  commencement  of  this  action  both  defend- 
ants were  residents  of  Chicago,  Illinois,  and  an  order  of 
publication  of  summons  was  made  and  said  summons  duly 
published.  Eastman  made  default,  but  defendant  Lennox" 
appeared  and  answered,  denying  the  material  allegations  of 
the  complaint.  There  is  no  doubt  that  real  estate  situated 
within  the  state  and  fraudulently  transferred  to  a  nonresident 
may  be  reached  by  constructive  service  of  summons  on  the 
nonresident  owner,  for  the  reason  that,  as  to  the  creditor,  the 
land  is  deemed  to  be  the  property  of  the  party  so  transferring 
it.  It  is  a  general  principle  that  the  process  of  the  courts  may 
reach  and  seize  the  property  of  nonresidents  within  their  juris- 
diction. The  property  being  under  the  protection  of  the  courts 
and  laws  of  the  state  must  be  subject  to  its  rules  and  regula- 
tions, and  the  payment  of  the  debts  of  its  citizens. 

The  plaintiff  might  under  the  proper  circumstances  main- 
tain an  action  to  set  aside  a  conveyance  made  by  its  debtor 
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for  the  purpose  of  defrauding  it.  The  conveyance  made  by 
Eastman  to  appellant,  although  it  might  be  void  as  to  credi- 
tors, was  good  between  the  parties,  and  vested  the  legal  title 
in  appellant.  It  weis  good  as  against  the  grantor,  his  heirs, 
executors,  administrators,  and  persons  claiming  under  him: 
Bump  on  Fraudulent  Conveyances,  sec.  433.  Such  conveyance 
****•  was  good  as  to  all  persons  except  those  who  stood  in  such 
relation  to  the  property  of  the  parties  as  to  be  entitled  to  ques- 
tion it  in  a  proper  proceeding:  Bump  on  Fraudulent  Convey- 
ances, sec.  449,  and  cases  cited ;  Sexey  v.  Adkinson,  34  Cal.  350, 
91  Am.  Dec.  698 ;  Frink  v.  Eoe,  70  Cal.  308,  11  Pac.  820.  It 
was  therefore  essential  for  the  plaintiff  to  allege  and  prove  that 
it  was  a  creditor  of  Eastman  before  it  will  be  allowed  to  ques- 
tion the  conveyance  to  appellant. 

There  is  no  allegation,  evidence,  or  finding  that  the  plaintiff 
was  such  creditor.  The  allegation,  evidence,  and  finding  are, 
that  plaintiff  procured  the  judgment  against  Eastman  in  the 
manner  as  hereinbefore  set  forth  in  the  suit  against  Eastman 
alone.  This  judgment  was  against  a  nonresident  of  the  state 
by  publication  of  summons.  The  summons  was  personally 
served  in  Chicago,  but  this  was  only  equivalent  to  publication 
and  deposit  in  the  postoffice :  Code  Civ.  Proc,  sec.  413.  It  did 
not  give  the  court  any  .greater  jurisdiction  as  to  Eastman  than 
service  by  publication  in  compliance  with  the  order  would  have 
done. 

A  judgment  in  rem  may  be  obtained  against  property  with- 
in the  jurisdiction  of  the  court  belonging  to  an  absent  non- 
resident; or  where  the  property  of  such  nonresident  is  seized 
by  the  process  of  attachment,  the  court  may  in  such  suit 
dispose  of  the  property,  but  it  cannot  go  further  and  give  a 
personal  judgment,  except  one  which  can  be  enforced  as  to  the 
seized  property  against  such  nonresident.  In  the  suit  against 
Eastman  the  court  might  have  directed  a  judgment  which 
would  justify  the  sale  of  the  property  to  satisfy  the  plaintiff's 
claim,  and  the  purchaser  would  have  taken  the  right,  title  and 
interest  of  Eastman  in  and  to  the  property.  Of  course,  such 
proceedings  would  not  have  affected  the  right  of  appellant,  for 
the  reason  that  he  was  not  a  party  to  the  litigation.  But  the 
court  did  not  by  its  judgment  make  any  direction  as  to  the 
property,  nor  was  it  attempted  to  sell  it  by  virtue  of  the  exe- 
cution. The  execution  was  returned  unsatisfied,  and  hence  the 
proceedings  as  to  the  first  suit  ended.  The  court  had  no  juris- 
diction as  to  the  person  of  Eastman,  and  hence  no  power  to 
order,  a  personal  judgment  as  such  against  him.     The  doctrine 
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is  thus  stated  by  Mr.  Justice  Field  (in  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  L.  ed.  565)  :  "The  law  assumes  that  *»!  prop- 
erty is  always  in  the  possession  of  its  owner,  in  person  or 
hy  agent;  and  it  proceeds  upon  the  theory  that  its  seizure 
will  inform  him,  not  only  that  it  is  taken  into  the  custody  of 
the  court,  but  that  he  must  look  to  any  proceedings  authorized 
by  law  upon  such  seizure  for  its  condemnation  and  sale.  Such 
service  may  also  be  sufficient  in  cases  where  the  object  of  the 
action  is  to  reach  and  dispose  of  property  in  the  state  or  of 
some  interest  therein,  by  enforcing  a  contract  or  lien  respect- 
ing the  same,  or  to  partition  it  among  •  different  owners,  or, 
when  the  public  is  a  party,  to  condemn  and  appropriate  it 
for  a  public  purpose.  In  other  words  such  service  may  answer 
in  all  actions  which  are  substantially  proceedin^gs  in  rem. 
But  where  the  entire  object  of  the  action  is  to  determine  the 
personal  rights  and  obligations  of  the  defendants — that  is, 
where  the  suit  is  merely  in  personam — constructive  service  in 
this  form  upon  a  nonresident  is  ineffectual  for  any  purpose. 
Process  from  the  tribunals  of  one  state  cannot  run  into  an- 
other state  and  summon  parties  there  domiciled  to  leave  its 
territory  and  respond  to  proceedings  against  them.  Publica- 
tion of  process  or  notice  within  the  state  where  the  tribunal 
sits  cannot  create  any  greater  obligation  upon  the  nonresident 
to  appear.  Process  sent  to  him  out  of  the  state  and  process 
published  within  it  are  equally  unavailing  in  proceedings  to 
establish  his  personal  liability." 

It  is  said  by  Judge  Cooley  in  his  work  on  Constitutional 
Limitations  (sixth  edition,  page  498)  :  "The  statute  may  give- 
effect  so  far  as  tlie  subject  matter  of  the  proceeding  is  within 
the  limits,  and  therefore  under  the  control  of  the  state;  but  the 
notice  cannot  be  made  to  stand  in  the  place  of  process  so  as  to 
subject  the  defendant  to  a  valid  jud^gment  against  him  person- 
ally. In  attachment  proceedings  the  published  notice  may 
be  sufficient  to  enable  the  plaintiff  to  obtain  a  judgment  which 
he  can  enforce  by  sale  of  the  property  attached;  but  for  any 
other  purpose  such  judigment  would  be  ineffectual."  And  the 
courts  universally  hold  that  such  personal  judgment  is  void 
as  to  all  matters  and  things,  except  as  to  the  disposition  of  the 
property  seized:  Belcher  v.  Chambers,  53  Cal.  635;  Galpin  v. 
Page,  18  Wall.  350,  21  L.  ed.  959;  Brown  v.  Campbell,  100 
Cal.  641,  38  Am.  St.  Eep.  314,  35  Pac.  433 ;  Graham  v.  Spencer, 
14  Fed.  606;  Manchester  v.  McKee,  9  111.  520.  And  a  judg- 
ment so  obtained  is  not  evidence  as  to  *®*  the  personal  obliga- 
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tion  of  the  parties:  Jones  on  Evidence,  sec.  623;  Black  on  Judg- 
ments, sec.  904;  note  to  Pinney  v.  Providence  Loan  etc.  Co., 
50  L.  K.  A.  577 ;  Cooper  v.  Reynolds,  10  Wall.  308,  19  L.  ed.  931. 
In  the  latter  case,  in  speaking  of  such  judgment,  the  supreme 
court  of  the  United  States  said:  "The  judgment  of  the  court, 
though  in  form  a  personal  judgment  against  the  defendant,  has 
no  effect  beyond  the  property  attached  in  the  suit.  No  general 
execution  can  be  issued  for  any  balance  unpaid  after  the  at- 
tached property  is  exhausted.  No  suit  can  be  maintained  on 
such  a  judgment  in  the  same  court  or  in  any  other  nor  can  it  be 
used  as  evidence  in  any  other  proceeding  not  affecting  the  at- 
tached property,  nor  con  Id  the  costs  in  that  proceeding  be  col- 
lected by  defendant  out  of  any  other  property  than  that  attached 
in  the  suit." 

In  speaking  of  the  judgment  in  such  case  the  supreme  cour: 
of  Indiana  said  (Quarl  v.  Abbett,  103  Ind.  240,  1  N.  E.  476, 
52  Am.  Rep.  662,  and  note)  :  "In  such  case  the  court  in  ascer- 
taining the  amount  due  does  not  proceed  against  the  person, 
but  simply  ascertains  the  amount  that  shall  be  adjudged  a  lien 
on  the  property  or  that  shall  measure  the  extent  of  the  creditor's 
claim  against  it.  The  statement  of  the  amount  in  the  finding 
and  decree  of  the  court  in  such  cases  is  not  a  personal  judg- 
ment, but  is  a  mere  statement  of  a  finding  upon  one  of  the  ques- 
tions in  the  case." 

In  Manchester  v.  McKee,  9  111.  520,  1  N.  E.  476,  52  Am. 
Rep.  662,  and  note,  the  supreme  court  of  Illinois  said  "that  a 
judgment  in  an  attachment  suit  where  the  defendant  has  not 
been  brought  into  court  so  as  to  make  it  a  personal  judgment 
is  not  evidence  of  the  debt  upon  another  suit  brought  upon  that 
record." 

The  finding,  therefore,  "that  on  the  twenty-fifth  day  of  Sep- 
tember, 1897,  a  judgment  was  duly  given  and  made  by  the  said 
superior  court  of  the  county  of  Riverside,  state  of  California, 
in  an  action  in  favor  of  plaintiff  the  First  National  Bank  of 
Riverside  and  against  the  said  defendant  Eastman,"  is  not  sup- 
ported by  the  evidence. 

A  judgment  duly  given  and  made  imports  a  judgment  which 
is  the  final  determination  of  the  rights  of  the  parties.  Respond- 
ent argues  that  a  general  creditor  cannot  come  into  court  to 
have  a  fraudulent  conveyance  set  aside,  and  hence  if  the  judg- 
ment against  Eastman  is  not  a  valid  judgment,  the  plaintiff 
would  be  without  a  remedy  because  he  could  not  ^^^  get  a  valid 
personal  judgment  against  Eastman.     It   is   the   general    rule 
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that  a  creditor  must  rediice  his  claim  to  a  judgment  before  he 
can  maintain  an  action  of  this  character.  But  to  this  rule  there 
is  a  well-established  exception.  Where  the  defendant  is  a  non- 
resident, a  personal  judgment  cannot  be  obtained  against  him, 
and  therefore  the  fact  of  his  being  a  nonresident  creates  an  ex- 
ception to  the  rule,  and  such  action  can  be  maintained  without 
the  creditor  having  obtained  a  judgment:  Scott  v.  McMillen,  1 
Litt.  302,  13  Am.  Dec.  239 ;  Quarl  v.  Abbett,  102  Ind.  240,  1  N. 
E.  476,  52  Am.  Eep.  662,  and  note;  Taylor  v.  Branscombe,  74 
Iowa,  534,  38  N.  E.  400;  Kipper  v.  Glancey,  2  Blackf,  356; 
iVnderson  v.  Bradford,  5  J.  J.  Marsh.  69 ;  Pendleton  v.  Perkins, 
49  Mo.  565. 

In  Quarl  v.  Abbett,  102  Ind.  240,  1  K  E.  476,  52  Am.  Eep. 
662,  and  note,  the  court  said,  in  speaking  of  the  rule:  "Doubtless 
the  general  rule  was  as  stated  by  counsel;  whether  it  prevails 
under  the  reform  system  of  procedure  is  quite  another  question ; 
but,  without  stopping  just  now  to  decide  that  question,  and,  for 
the  present  granting  that  the  rule  does  prevail,  still  it  never  did 
govern  such  a  case  as  this — manifestly  it  could  not  apply — for 
against  a  nonresident  the  creditor  could  not  possibly  obtain  a 
personal  judgment.  It  is  hardly  necessary  to  cite  authorities 
^  prove  that  two  notable  exceptions  to  the  rule  were  where 
the  debtor  was  dead  or  'beyond  seas.* " 

In  this  case  if  the  plaintiff  under  proper  pleadings  estab- 
^lishes  the  fact  that  it  was  a  creditor  of  Eastman  at  the  time  of 
jthe  transfer,  and  that  the  transfer  was  of  the  character  alleged, 
►it  would  seem  to  be  entitled  to  relief  as  to  the  parties  to  this 
-suit. 

It  follows  that  the  judgment  and  order  should  be  reversed. 

Harrison,  C,  and  Chipman,  C,  concurred. 

;V3      For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  are  reversed. 

Henshaw,  J.,  McFarland,  J.,  Lorigan,  J. 


Fraudulent  Conveyances  are  valid,  except  as  against  the  claims  of 
creditors  whom  they  tend  to  defraud:  Mallow  v.  Walker,  115  Iowa, 
238,  91  Am,  St.  Eep.  158;  Kirby  v.  Raynes,  138  Ala.  194,  100  Am. 
St.  Rep.  39.  The  recovery  of  a  judgment  is  generally  a  prerequisite 
to  the  right  to  attack  a  fraudulent  transfer  by  a  creditor's  bill: 
Aigeltinger  v.  Einstein,  143  Cal.  609,  101  Am.  St.  Rep.  131.  But  it 
seems  that  this  rule  does  not  apply  where  it  is  impossible  to  obtain 
a  personal  judgment  against  the  debtor  by  reason  of  his  nonresi- 
dence:  See  the  monographic  note  to  Ladd  v.  Judson,  66  Am.  St.  Eep. 
204.  According  to  Quarl  v.  Abbett,  102  Ind.  233,  52  Am.  Rep.  662, 
a  judgment  setting  aside  a  fraudulent  transfer  of  corporate  stock 


102  Ameuican  State  Reports,  Vol.  103.     [California, 

by  a  nonresident  may  be  rendered  upon  constructive  service  of  pro- 
cess; and  according  to  Adams  v.  Cowles,  95  Mo.  501,  6  Am.  St.  Rep. 
74,  an  action  to  cancel  a  deed  as  fraudulent  is  a  suit  for  the  estab- 
lishment of  a  right  to  or  against  real  estate,  so  as  to  allow  notice 
to  nonresident  defendants  by  publication  of  summons  as  provided 
by  the  Missouri  statutes. 


ELLIOTT  V.  SUPERIOR  COURT. 

[144   Cal.   501,    77   Pac.    1109.] 

CERTIORARI.— Right  of  appeal  excludes  the  right  to  proceed 
by  certiorari,     (p.  106.) 

CERTIORARI— Strangers  to  Record.— Certiorari  to  review  a 
judgment  or  order  of  a  court  will  not  issue  at  the  suit  of  a  stranger 
to  the  record,     (p.  109.) 

CERTIORARI— Strangers  to  Record.— One  wfio  is  not  a  party 
to  an  action,  but  whose  rights  are  injuriously  affected  by  a  judgment 
or  appealable  order  made  therein,  has  a  plain,  speedy  and  adequate 
remedy  outside  of  certiorari  and  cannot  resort  thereto.  He  may 
make  himself  a  party  by  moving  to  set  aside  such  judgment  or  order, 
and  upon  denial  of  his  motion,  may  appeal  and  have  the  proceeding, 
of  which  he  complains,  reviewed,  not  only  for  excess  of  jurisdiction 
but  for  error  also,     (p.  109.) 

CERTIORARI— Stranger  to  Record.- If  an  order  or  judgment 
is  in  excess  of  jurisdiction  but  not  appealable,  and  therefore  re- 
viewable only  upon  certiorari,  that  remedy  can  be  availed  of  by  any 
stranger  to  the  record  injuriously  affected,  by  moving  to  set  aside 
such  judgment  or  order,  thereby  making  himself  a  party  to  the  ac- 
tion,    (p.  110.) 

J.  A.  Gibson,  W.  J.  Hunsaker  and  Hunsaker  &  Britt,  for  the 
petitioners. 

Garoutte  &  Goodwin,  S.  C.  Ward  and  S,  M.  Shortridge,  for 
the  respondents* 

^^  BEATTY,  C.  J.  The  petitioners  herein  seek  a  review 
npon  certiorari  of  certain  orders  of  the  superior  court  of  San 
Diego  county  made  after  final  judgment,  in  a  case  entitled 
Free  Gold  Mining  Company  (a  Corporation),  Plaintiff,  v. 
Spiers  et  al.,  Defendants. 

Upon  the  filing  of  the  petition,  an  order  was  made  requiring 
the  respondent  to  show  cause  why  a  writ  of  certiorari  should 
not  issue  as  prayed.  At  the  appointed  time  the  judge  of  the 
superior  court  and  the  parties  at  whose  instance  and  for 
whose  benefit  the  orders  in  question  were  made  appeared  and 
Beverally  demurred  to  the  petition  upon  the  ground  that  the 
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facts  alleged  were  insufficient  to  justify  the  issuance  of  the 
writ.  One  of  the  parties  also  assigned  as  additional  ground 
of  demurrer  that  the  petitioners  were  without  legal  capacity 
to  maintain  the  proceeding. 

The  petition,  with  its  annexed  exhibits,  is  voluminous,  and 
the  transactions  which  it  details  are  intricate  and  confusing, 
but  the  essence  of  the  matter  may  be  sufficiently  stated  in 
comparatively  brief  space.  The  Golden  Cross  Mining  and 
Milling  Company  (a  corporation)  was  the  owner  of  a  number 
of  mining  claims  in  San  Diego  county,  together  with  a  quan- 
tity of  mining  machinery,  lands,  reduction  works,  etc.  Being 
largely  indebted  to  James  Spiers  and  others,  the  corporation, 
on  the  4th  of  January,  1896,  conveyed  the  whole  of  said  prop- 
erty to  Spiers  and  certain  cotrustees  for  the  purpose  of  secur- 
ing its  creditors.  Spiers  and  his  cotrustees,  claiming  the 
right  so  to  do  according  to  the  terms  of  the  trust,  took  posses- 
sion of  the  property  and  undertook  to  operate  it  for  the 
benefit  of  the  creditors,  but  finding,  as  they  alleged,  that  its 
operation  resulted  in  a  loss,  they  advertised  it  for  sale.  To 
save  the  property  from  being  sold  at  a  sacrifice  by  its  trustees, 
the  Golden  Cross  company  sold  and  conveyed  it  to  another 
corporation — the  Free  Gold  Mining  and  Milling  Company — 
which,  in  consideration  of  the  conveyance,  agreed  to  pay  all 
the  debts  of  the  Golden  Cross  company  to  Spiers  and  others, 
and  to  pay  to  that  corporation  one  million  dollars  in  addition, 
which  paj^ment  was  secured  by  a  lien  expressly  reserved  in  the 
deed  of  conveyance.  As  a  part  of  the  same  transaction  the 
Golden  Cross  company  also  assigned  and  transferred  to 
the  Free  Gold  company  all  its  claims,  demands,  and  causes  of 
action  against  Spiers  and  his  cotrustees  for  damages  resulting 
***  from  their  alleged  wrongful  acts  in  taking  the  property  into 
their  possession,  and  injuring  and  impairing  its  value  by 
wasteful,  unskillful  and  negligent  methods  of  operation. 
Upon  receiving  this  conveyance  and  assignment  the  Free  Gold 
company  commenced  the  action  against  Spiers  and  the  other 
trustees,  in  the  course  of  which  the  orders  in  question  here 
purport  to  have  been  made. 

The  complaint  in  said  action  contained  a  number  of  counts 
setting  forth  different  causes  of  action,  and  prayed  judgment 
for  the  recovery  of  possession  of  the  property,  quieting  the 
title  thereto,  and  damages.  It  prayed  also  for  an  injunction 
pendente  lite  and  for  the  appointment  of  a  receiver.  Upon 
the   filing  of  the  complaint   a   receiver   was   appointed,   with 
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authority  to  operate  the  Uunns  and  works.  Before  any  trial 
of  the  cause  the  parties  to  the  action  settled  all  the  matters 
in  controversy  between  them  by  a  compromise  agreement 
dated  the  twenty-sixth  day  of  November,  1897.  By  this  agree- 
ment the  plaintiff  released  the  defendants  from  all  claims  for 
damages,  and  tmdertook  to  pay  the  reasonable  fees  of  their 
attorneys  in  the  action.  The  several  amounts  due  to  the 
creditors  represented  by  Spiers  and  his  cotrustees  were  ascer- 
tained and  scheduled,  and  a  list  was  made  of  certain  other 
creditors  whose  claims  were  to  be  paid  by  the  Golden  Cross 
and  Free  Gold  companies  directly  and  without  the  interven- 
tion of  the  trustees  or  receiver.  Finally,  it  was  agreed  that 
the  receivership  should  be  continued  until  all  the  creditors 
represented  by  Spiers  and  his  cotrustees  were  paid  in  full, 
after  which  the  property  remaining  in  the  hands  of  the  re- 
ceiver should  be  restored  to  the  possession  of  the  plaintiff  the 
Free  Gold  company.  By  a  supplemental  agreement  the 
claims  of  certain  other  creditors  were  adjusted  and  put  upon 
the  same  footing  as  those  previously  represented  by  the  trus- 
tees, and  the  order  of  payment  as  between  these  creditors  and 
those  to  be  paid  directly  by  the  Free  Gold  and  Golden  Cross 
companies  was  settled.  Preference  was  given  to  the  former 
to  the  extent  of  five  per  cent  of  their  respective  claims  on  each 
monthly  dividend,  and  if  any  surplus  remained  to  be  divided 
the  latter  were  to  share  pro  rata  in  the  surplus.  To  these 
a;greements  the  Golden  Cross  company  and  the  deferred 
creditors  (T.  S.  Fuller,  Mrs.  E.  C.  Fuller,  and  Mary  E. 
Hedges,  petitioners  herein)  assented,  and  they  were  em- 
bodied ^***  in  and  became  orders  of  court  in  the  said  action  of 
Free  Gold  Company  v.  Spiers  et  al.  In  pursuance  of  these 
orders  the  successive  receivers  in  the  cause  have  operated  the 
properties,  and  out  of  the  net  proceeds  have  paid  in  full  the 
claims  of  the  creditors  represented  by  the  defendants  Spiers 
and  his  cotrustees.  It  is  not  directly  alleged  that  the  claims 
of  the  Fullers  and  Mary  E.  Hedges  have  not  been  paid,  but 
it  appears  inferentially  that  a  portion  at  least  of  their  respec- 
tive claims  is  still  unsatisfied.  No  part  of  the  million  dollars 
purchase  money  payable  to  the  Golden  Cross  company  has 
been  paid,  and  that  claim,  together  with  the  lien  reserved  for 
its  security,  is  held  by  the  petitioner  J.  M.  Elliott  under  an 
assignment  in  trust  for  certain  creditors  of  the  Golden  Cross 
company  and  its  stockholders. 
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On  May  21,  1903,  all  the  creditors  represented  by  Spiers 
and  his  cotrustees  having  been  fully  paid,  and  they  having 
executed  a  reconveyance  of  the  property  held  by  them  in  trust, 
a  final  judgment  was  entered  in  the  action  of  Free  Gold  Com- 
pany v.  Spiers  et  al.,  in  accordance  with  the  agreement  of 
November,  1897,  and  the  supplemental  agreement  of  April, 
1898,  and  the  orders  of  court  based  thereon. 

By  this  judgment  Spiers  and  his  codefendants  were  ex- 
onerated from  all  claims  for  damages,  etc.,  and  the  title  of  the 
Free  Gold  company  to  all  the  property  mentioned  and  de- 
scribed in  the  several  deeds  of  trust  was  quieted.  Though 
expressly  made  final  as  between  the  parties,  the  judgment 
contained  the  following  reservation:  "But  as  to  the  pending 
receivership,  the  creditors  of  Isaac  Trumbo's  late  receiver- 
ship, all  matters  of  administration,  accounting,  dealing,  and 
transactions  of  the  present  receiver,  Pauly,  this  cause  and 
jurisdiction  thereof  is  hereby  expressly  retained,  reserved, 
and  continued  for  such  further  action,  orders,  and  proceed- 
ings by  and  before  this  court  as  shall  be  meet  and  proper." 

On  March  18,  1904,  an  order  was  entered  settling  the  final 
account  of  Chares  W.  Panly  as  receiver.  By  this  order  he 
was  directed  to  pay  certain  expenses  of  the  receivership  in- 
curred by  him,  including  his  own  compensation,  to  continue 
the  operation  of  the  mines  and  works  until  the  thirtieth  day 
of  April,  to  make  a  clean-up  on  that  date,  and  on  the  follow- 
ing day  deliver  possession  of  the  mines  and  works  to  the  Free 
Gold  company,  and  thereupon  to  make  a  further  supple- 
mental •***  and  final  report,  upon  approval  of  which  he  would 
be  discharged. 

On  March  23,  1904,  Samuel  M.  Shortridge  filed  a  petition 
asking  the  court  to  make  an  order  ascertaining  and  allowing 
to  him  a  reasonable  compensation  for  his  services  as  attorney 
for  Trumbo,  who  had  acted  as  receiver  from  September,  1889, 
to  April,  1901,  and  directing  payment  of  the  same  by  receiver 
Pauly  out  of  the  funds  in  his  hands. 

April  4,  1904,  Jefferson  Chandler  filed  a  petition  setting 
out  the  nature  and  value  of  his  services  as  attorney  for  the 
plaintiff  in  the  action,  the  Free  Gold  company,  and  asking  the 
court  to  determine  the  amount  justly  due  to  him  as  compen- 
sation for  said  services,  and  to  make  an  order  requiring  pay- 
ment of  the  same  by  the  receiver,  and  continuing  the  receiver- 
ship until  the  sum  so  fixed  should  be  paid. 


106  American  State  Reports,  Vol.  103.     [California, 

On  the  ninth  day  of  April,  1904,  these  applications  came 
on  to  be  heard  without  notice  to  any  of  these  petitioners.  At 
the  time  of  said  hearing,  without  filing  any  petitions,  and 
likewise  without  notice  to  any  of  these  petitioners,  Samuel 
M.  Shortridge  and  J.  Wade  McDonald  appeared  and  moved 
the  court  to  ascertain,  allow,  and  order  paid  to  them  the  value 
of  their  services  as  attorneys  for  the  plaintiff  in  the  action. 

The  court  thereupon  made  and  entered  an  order  allowing 
Shortridge  $4,500  for  his  services  as  attorney  for  Trumbo, 
and  ordered  the  same  paid  forthwith  out  of  the  funds  then 
in  the  hands  of  the  receiver. 

By  a  separate  order  it  was  found  that  the  reasonable  value 
of  the  services  of  Chandler,  as  attorney  for  plaintiff,  was 
$15,000,  of  Shortridge  $10,000,  of  McDonald  $2,500,  and  the 
receiver  was  ordered  to  pay  these  sums,  aggregating  $27,500, 
out  of  the  proceeds  of  the  property  in  his  hands,  and  the 
receivership  was  continued  in  force  until  such  payment  should 
be  made,  the  former  order  terminating  the  receivership  on  the 
30th  of  April  being  modified  accordingly. 

These  two  orders  of  April  9th  allowing  Shortridge  $4,500 
as  attorney  for  receiver  Trumbo,  and  Chandler,  Shortridge, 
and  McDonald  $27,500,  as  attorneys  for  the  plaintiff,  and 
prolonging  the  receivership  to  enable  the  receiver  to  realize 
from  the  working  of  the  mines  funds  sufficient  to  pay  the 
same,  are  the  orders  which  the  petitioners  herein  seek  to  have 
506  reviewed  upon  the  iground  that  the  superior  court,  in  mak- 
ing them,  exceeded  its  jurisdiction. 

In  support  of  their  demurrers  the  respondents  urge  various 
objections  to  the  proceedings  by  certiorari.  In  the  first  place 
they  say  the  petitioners  either  are  parties  to  the  action  of  the 
Free  Gold  Company  v.  Spiers  et  ah,  or  they  are  not;  that  if 
they  are  parties  to  that  action  within  the  meaning  of  section 
938  of  the  Code  of  Civil  Procedure  they  have  an  undoubted 
right  to  appeal  from  these  orders  made  after  final  judgment, 
and  even  if  they  are  not  parties  to  the  action,  if  they  are 
parties  to  the  special  proceedings  to  obtain  the  allowance  of 
attorneys'  fees,  they  have  an  equally  unquestionable  right  of 
appeal  from  the  orders  requiring  the  receiver  to  pay  the  al- 
lowances out  of  the  funds  in  his  hands,  because  such  orders 
are  in  effect  judgments  against  them  in  a  collateral  proceeding 
growing  out  of  the  action,  as  was  held  in  Grant  v.  Superior 
Court,  106  Cal.  324,  39  Pac.  604,  and  Los  Angeles  v.  Water 
Co.,  134  Cal.  121,  66  Pac.  198,  and  if  they  can  appeal  from 
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the  orders  they  cannot  invoke  a  review  upon  certiorari :  Code 
Civ.  Proc.,  sec.  1068.  If,  on  the  other  hand,  the  petitioners 
are  not  parties  to  the  proceedings  or  to  the  action,  then,  it  is 
contended,  though  they  may  be  persons  aggrieved  by  the  orders, 
they  are  not  parties  beneficially  interested  in  having  them  an- 
nulled, and  for  that  reason  cannot  proceed  by  certiorari. 

There  is  no  doubt  that  a  right  of  appeal  excludes  the  right 
to  proceed  by  certiorari,  and  it  is  equally  clear  that  if  the 
petitioners  are  parties  to  the  action  or  the  proceeding  they 
have  the  right  of  appeal.  But  there  is  nothing  in  the  petition 
which  lends  any  support  to  the  claim  that  the  petitioners  are 
parties  within  the  meaning  of  section  938  of  the  Code  of  Civil 
Procedure  as  it  has  been  construed  in  a  series  of  decisions  of 
this  court,  commencing  with  the  dictum  in  Senter  v.  De  Bernal, 
38  Cal.  637,  and  coming  down  as  late  as  Estate  of  McDermott, 
127  Cal.  450,  59  Pac.  783.  A  review  of  these  cases  would 
perhaps  not  disclose  any  very  satisfactory  reason  for  con- 
struing section  938  so  narrowly  as  to  deny  the  right  of  direct 
appeal  from  an  order  or  judgment  to  any  person  shown  by 
the  record  to  be  injuriously  affected  by  it,  especially  when  it 
is  void  on  its  face.  When  not  void  on  its  face  a  right  of  direct 
appeal  would  be  of  no  value  to  a  person  not  a  party,  because 
he  would  have  had  no  opportunity  of  getting  into  the  record 
'^^^^  the  matters  necessary  to  show  error  or  excess  of  jurisdic- 
tion. But  it  has  been  settled  as  a  rule  of  practice  by  a  long 
series  of  decisions  that  only  a  party  to  the  record  can  appeal, 
and  other  rules  of  practice  equally  well  settled  have  remedied 
any  inconvenience  that  might  have  resulted  from  this  construc- 
tion of  section  938,  so  that  there  is  no  reason  now  to  depart  from 
it,  if  there  ever  was.  These  petitioners  do  not  appear,  from 
the  allegations  of  their  petition,  ever  to  have  been  parties  to 
the  record,  either  of  the  action  or  the  proceedings  resulting 
in  the  orders  of  which  they  seek  a  review.  They  did,  it  is 
true,  assent  to  and  ratify  the  a^greements  of  November,  1897, 
and  April,  1898,  which  were  filed  as  stipulations  in  the  action 
of  Free  Gold  Company  v.  Spiers  et  al.,  and  embodied  in 
orders  of  the  court,  but  they  did  not  thereby  become  parties 
to  that  action.  Their  assent  to  those  agreements  was  not 
given  for  the  purpose  of  placing  themselves  and  all  their  in- 
terest in  the  property  in  controversy  within  the  jurisdiction 
of  the  court,  or  even  of  authorizing  the  entry  of  the  orders, 
but  merely  for  the  purpose  of  making  the  contract  between 
the  parties  effective  and  binding  so  far,  and  only  so  far,  as  it 
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affected  their  interest  in  the  property.  In  other  words,  they 
made  themselves  parties  to  the  contract,  but  not  parties  to 
the  action.  Respondents  in  their  argument  on  this  point  call 
attention  to  some  matters  which  do  not  appear  in  the  petition 
and  cannot  be  noticed  in  dealing  with  the  demurrers.  But 
even  if  these  matters  could  be  considered,  they  would  not  af- 
fect our  conclusion.  The  records  of  this  court  show  that  cer- 
tain appeals  have  been  prosecuted  by  some  of  the  petitioners 
from  an  order  made  in  the  action  of  Free  Gold  Company  v. 
Spiers,  135  Cal.  130,  67  Pac.  61,  136  Cal.  484,  69  Pac.  143. 
It  appears  from  these  cases  that  during  the  time  Trumbo 
was  acting  as  receiver  some  of  the  petitioners  were  allowed 
to  intervene  in  opposition  to  his  application  for  leave  to  in- 
stall a  cyanide  plant  for  working  the  tailings  from  the  re- 
duction works,  and  tbey  took  their  several  appeals  from  the 
order  granting  the  application.  But  this  intervention  was 
only  in  that  special  proceeding.  It  did  not  make  them  parties 
to  the  action  generally,  and  did  not,  of  course,  make  them 
parties  to  another  special  and  collateral  proceeding  in  the  ac- 
tion. Nor  did  their  consent  given  to  the  order  settling  Trum- 
bo's  account  make  them  parties  to  the  action,  or  to  any 
cos  proceeding  except  that  in  which  they  specially  intervened. 
This  evidently  was  the  view  of  respondents  themselves,  for 
if  they  had  regarded  these  petitioners  as  parties  to  the  action, 
or  proper  parties  to  the  proceedings,  they  would  not  have  taken 
the  orders  in  question  Avithout  notice  to  them. 

It  is  clear,  we  think,  that  the  petitioners  are  not  parties 
to  the  record,  and  that  they  have  no  right  to  prosecute  a  direct 
appeal  from  tbese  orders. 

This  brings  us  to  the  alternative  proposition  of  the  respond- 
ents, that  if  only  parties  to  the  record  are  allowed  to  appeal 
under  section  938  of  the  Code  of  Civil  Procedure,  then  none 
but  parties  to  the  record  can  invoke  the  remedy  by  certiorari 
under  section  1069 ;  for  they  contend  the  word  "party''  must 
be  construed  in  the  same  way  in  both  connections.  By  sec- 
tion 938  a  "party  aggrieved"  may  appeal,  and  by  section  1069 
the  "party  beneficially  interested"  may  sue  out  a  writ  of  re- 
view. The  contention  is,  that  if  "party"  in  one  section  means 
party  to  the  record  of  the  proceeding  to  be  reviewed,  it  can 
mean  nothing  less  in  the  other.  The  conclusiveness  of  this  ar- 
gument, however,  depends  upon  the  assumption  that  the  legis- 
lature in  the  various  sections  of  the  code  regulating  the  prac- 
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tice  in  special  proceedings  has  chosen  its  language  with  critical 
discrimination.  But  a  comparison  of  different  portions  of  the 
statute  shows  that  it  has  not  done  so. 

By  section  1086  it  is  provided  that  the  writ  of  mandate 
must  issue  "upon  application  of  the  party  heneficially  inter- 
ested." The  provision  indeed  is  substantially  identical  with 
that  relating  to  the  writ  of  review;  yet  no  one  would  claim 
that  in  this  connection  "party"  means  a  party  on  the  record 
of  an  action  or  proceeding  to  which  the  writ  of  mandate  is 
auxiliary  or  corrective,  for  ordinarily  there  is  no  such  action 
or  proceeding.  To  determine  the  true  meaning  of  the  word 
"party,"  therefore,  as  used  in  section  1069,  it  is  necessary  to 
look  to  the  decisions  in  this  and  other  jurisdictions  defining 
the  class  of  persons  entitled  to  the  remedy  by  certiorari. 
Upon  this  precise  point  we  have  not  been  greatly  aided  by  the 
briefs  of  counsel,  but  we  find  by  reference  to  the  cases  cited 
in  the  encyclopedia,  and  by  the  text-writers,  that  the  great 
preponderance  of  authority  sustains  the  proposition  that  the 
writ  will  not  be  granted  to  a  stranger  to  the  record,  when  the 
***®  matter  to  be  reviewed  is  the  judgment  or  order  of  a  court 
made  or  entered  in  a  cause  litigated  inter  partes. 

There  is  a  class  of  cases,  like  Maxwell  v.  Supervisors,  53 
CaJ.  389,  in  which  the  writ  has  been  awarded  to  a  taxpayer 
to  review  the  orders  of  bodies  like  the  board  of  supervisors 
when  acting  judicially  in  matters  affecting  the  whole  body 
of  taxpayers,  and  by  which  all  are  bound.  These  cases,  how- 
ever, seem  to  be  exceptional;  there  being  no  formal  parties, 
and  no  appeal  or  other  remedy  for  an  excess  of  jurisdiction, 
a  review  upon  certiorari  is  allowed  to  those  who  are  substan- 
tially the  parties  and  who  are  bound  by  the  proceedings.  An- 
other exceptional  class  of  cases  are  those  which  have  arisen 
under  special  statutes  extending  the  remedy. 

These  grounds  of  exception,  however,  have  no  application 
here  and  we  cannot  find  in  the  decisions  of  this  court  a  single 
case  in  which  certiorari  to  review  a  judgment  or  order  of  a 
court  has  been  issued  at  the  suit  of  a  stranger  to  the  record. 
There  is  in  fact  another  plain,  speedy  and  adequate  remedy 
allowed  by  our  practice  to  one  wliose  rights  or  interests  are 
injuriously  aifected  by  the  judgment  or  by  any  appealable 
order  of  a  court  given  or  made  in  an  action  or  proceeding  to 
which  he  is  not  a  party.  He  may  make  himself  a  party  by 
moving  to  set  aside  such  judgment  or  order,  and  if  his  motion 
is  denied  may,  on  appeal  from  that  order,  have  the  proceeding 
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of  which  he  complains  reviewed  not  only  for  excess  of  juris- 
diction but  for  error:  People  v.  Grant,  45  Cal.  97;  Green  v. 
Hebbard,  95  Cal.  39,  30  Pac.  203 ;  Pignaz  v.  Burnett,  119  Cal. 
157,  51  Pac.  48 ;  Credits  Com.  Co.  v.  Superior  Court,  140  Cal. 
82,  73  Pac.  1009.  It  is  true  that  in  one  respect  this  remedy 
is  less  efficacious  than  that  by  certiorari,  for  neither  the  motion 
nor  the  appeal  stays  the  enforcement  of  a  void  order  unless 
this  court,  in  the  exercise  of  its  inherent  power,  should  approve 
a  stay  bond:  Credits  Com.  Co.  v.  Superior  Court,  140  Cal. 
82,  73  Pac.  1009.  But  while  this  is  an  inconvenience  to  the 
party  compelled  to  appeal,  there  is  always  the  opportunity  of 
obtaining  a  stay  in  a  proper  case,  and  the  possible  injury  from 
this  cause  is  perhaps  no  greater  or  more  to  be  apprehended 
than  the  injury  to  the  party  claiming  the  benefit  of  an  order 
or  judgment  when  its  enforcement  is  stayed  by  certiorari  with- 
out any  undertaking  to  indemnify  him.  In  case  of  an  order 
or  judgment  in  excess  of  jurisdiction  but  not  appealable,  and 
therefore  reviewable  only  upon  certiorari,  ^^^  the  remedy 
could  be  made  available  to  any  stranger  to  the  record  injuri- 
ously affected,  by  a  resort  to  the  same  method  of  moving  to  set 
it  aside,  and  thereby  making  himself  a  party.  And  this  is  a 
practice  to  be  commended  and  encouraged  for  its  convenience; 
for  it  is  to  be  presumed  that,  the  attention  of  the  court  being 
drawn  to  its  excess  of  jurisdiction,  the  order  or  judgment 
would  be  vacated  on  motion  without  the  trouble  and  expense 
of  certifying  the  record  to  a  court  of  review. 

Our  conclusion  on  this  point  renders  it  unnecessary  to  con- 
sider other  objections  to  the  proceeding,  and  precludes  a  de- 
cision upon  the  merits  of  the  controversy. 

The  demurrers  to  the  petition  are  sustained  and  the  proceed- 
ing dismissed  without  prejudice  to  the  right  to  proceed  by  mo- 
tion and  appeal. 

Angellotti,  J.,  Van  Dyke,  J.,  McFarland,  J.,  Lorigan,  J., 
Henshaw,  J.,  and  Shaw,  J.,  concurred. 


PERSONS  ENTITLED  TO  PEOSECUTE  WRIT  OF  CERTIORARI. 

I.     Necessity  of  Being  Party  to  Proceeding  Reviewed,  111. 

n.    Interest   in   Proceedings   as   Necessary   Element   to    Obtaining 
Writ. 

a.  Public  Roads,  114. 

b.  Assessment  of  Taxes,  114. 

c.  Liquor  Licenses,  115. 

d.  Certiorari  to  Review  Ordinances,  115. 

e.  Party  Plaintiff,  117. 


Aug.  1904.]  Elliott  v.  Superior  Court.  Ill 

I.    Necessity  of  Being  Party  to  Proceeding  Reviewed. 

A  party  to  a  proceeding  is  entitled  to  a  writ  of  certiorari  to  re- 
view the  determining  of  a  body  or  officer  acting  judicially,  when 
he  has  no  other  remedy:  People  v.  Morgan,  65  Barb.  473.  But  a 
certiorari  will  not  be  granted  where  such  party  has  some  other  rem- 
edy, as  by  appeal  or  writ  of  error:  Davis  Co.  v.  Horn,  4  G.  Greene, 
94;  Petty  v.  Jones,  1  Ired.  408.  And  a  person  in  no  way  affected  by 
the  proceeding  and  a  stranger  to  the  record  and  not  entitled  to  an 
appeal  is  likewise  not  entitled  to  a  writ  of  certiorari:  Watson  v. 
May,  6  Ala,  133;  Davis  Co.  v.  Horn,  4  G.  Greene,  94. 

The  true  test  as  to  the  right  to  the  writ  is.  Was  the  person  seek- 
ing it  a  party,  in  form  or  substance,  to  the  proceeding  sought  to  be 
reviewed,  so  as  to  be  concluded  by  the  determination  thereof?  And 
if  not,  although  his  rights  may  have  been  infringed  by  an  improper 
execution  of  the  process,  he  cannot  bring  up  the  matter  for  review: 
Starkweather  v.  Seeley,  45  Barb.  164.  To  entitle  one  to  a  writ  of 
review,  he  must  have  been  a  party  to  the  suit  or  matter  in  contro- 
versy: Washington  Co.  Abstract  Co.  v.  Stewart  (Idaho),  74  Pac. 
955,  And  the  writ  cannot  be  sued  out  by  one  who  was  not  a  party 
to,  and  has  no  interest  in,  the  subject  matter  of  the  proceedings: 
People  V.  Overseers  of  Poor,  44  Barb,  467;  Eay  v.  Whitaker,  92  Tex. 
346,  48  S,  W,  892,  49  S,  W,  367,  One  who  is  not  a  party  to  the  pro- 
ceedings and  whose  lands  are  not  interfered  with,  and  who  has  no 
interest  except  as  an  inhabitant,  taxpayer,  or  officer  of  the  town,  is 
not  entitled  to  a  certiorari  to  review  the  action  of  highway  com- 
missioners of  the  town  in  laying  out  a  highway:  People  v.  Schell,  5 
Lans,  352.  A  petition  for  such  writ  to  review  proceedings  of  drain- 
age commissioners  must  be  denied,  when  it  appears  by  the  record 
that  the  petitioner  was  not  a  party  thereto:  Scheiwe  v,  Holtz,  168 
111,  432,  48  N,  E,  65,  Before  suing  out  the  writ  of  review  to  remove 
a  cause  from  the  court  of  common  pleas  into  the  supreme  court,  the 
petitioner  must  cause  his  appearance  to  be  entered  of  record;  other- 
wise he  will  not  be  entitled  to  the  writ:  Ex  parte  Isaacs,  12  Wend. 
193. 

Although  it  is  true  that  to  entitle  a  petitioner  to  a  writ  of  review 
he  must  be  a  party  to  the  suit  or  matter  in  controversy,  yet  an  inter- 
vener is  a  party  to  the  suit  and  entitled  to  the  writ,  equally  with 
the  original  parties  to  the  suit:  Gold  Hunter  Min.  etc,  Co.  v.  Holle- 
man,  3  Idaho,  99,  27  Pac.  413. 

Some  exceptions  exist  to  the  rule  above  laid  down.  Thus  an  heir, 
though  not  required  to  be  made  a  party  to  a  proceeding  for  the 
sale  of  real  estate  of  the  decedent  to  pay  the  latter 's  debts,  has, 
without  being  made  a  party  to  the  action,  such  an  interest  as  en- 
titles him  to  a  writ  of  certiorari,  in  a  proper  case,  to  review  the 
proceeding  authorizing  such  sale:  Deans  v.  Wilcoxson,  18  Fla.  531. 
And  heirs  are  entitled  to  the  writ  to  review  proceedings  whereby  the 
yiomestead  of  the  decedent  was  ordered  sold,  although  they  were  not 
parties  to  such  proceedings:   Norris  v.  Duncan,  21  Tex.  594.     A  cu- 
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tenant  who  is  injured  by  the  action  of  commissioners  in  setting  off 
lands  under  a  petition  for  partition  is  not  precluded  of  his  remedy 
by  writ  of  certiorari  merely  because  he  was  not  named  in  the  peti- 
tion for  partition:  Dyer  v.  Lowell,  30  Me.  217.  And  a  widow,  al- 
though not  strictly  a  party  to  the  proceedings,  is  entitled  to  the  writ 
to  review  the  judgment  of  a  court  in  ordering  the  payment  of  a 
privileged  claim  by  the  administrator  of  her  deceased  husband:  Eay 
V.  Parsons,  14  Tex.  370. 

A  person  against  whom  a  judgment  is  sought  to  be  enforced, 
although  not  a  party  to  the  proceeding  by  mandamus  to  enforce 
the  judgment,  may  apply  for  and  is  entitled  to  a  writ  of  certiorari: 
Clary  v.  Hoagland,  5  Cal.  476.  If  an  execution  has  been  levied 
upon  enough  of  the  principal's  goods  to  satisfy  his  debt  and  costs, 
this  is  a  satisfaction  of  the  judgment,  so  far  as  the  surety  Is  con- 
cerned, and  if  such  levy  is  abandoned  and  the  surety's  goods  are 
levied  upon,  although  not  a  party  to  the  action  in  which  the  judg- 
ment was  obtained,  he  is  entitled  to  his  discharge,  and  may  sue  out 
a  writ  of  certiorari  to  obtain  it:  Finley  v.  King,  1  Head,  123.  A 
person  who,  as  the  lowest  bidder,  is  entitled  to  have  a  municipal 
contract  awarded  to  him,  may,  by  writ  of  certiorari,  question  the 
validity  of  its  award  to  another:  McGovern  v.  Trenton,  60  N.  J.  L. 
402,  38  Atl.  636.  If  an  election  is  contested  without  authority  of 
law,  before  a  probate  judge,  and  is  by  him  held  void,  a  certiorari 
lies  from  the  circuit  court  to  remove  and  vacate  the  proceedings, 
and  the  writ  may  be  sued  out  by  any  person  who  was  made  a  party 
defendant  before  the  probate  court  to  the  proceedings  therein: 
Clarke  v.  Jack,  60  Ala.  271. 

In  this  note,  as  well  as  in  many  cases  considering  the  subject,  it 
will  appear  that  certiorari  has  been  granted  in  many  instances  to 
persons  who  were  not  parties  to  the  proceeding  to  be  reviewed,  and 
in  many  instances  has  been  denied  because  the  applicants  were  not 
such  parties.  It  is  much  to  be  regretted  that  the  decisions  have  not 
formulated  any  rule  upon  the  subject  by  which  it  can  be  determined 
when  the  writ  must  be  refused  because  the  applicant  was  not  such 
party.  The  nearest  suggestion  of  a  rule  appears  at  page  509  of  the 
principal  case,  when,  speaking  of  cases  in  which  writs  have  been 
awarded  to  persons  not  parties  to  the  proceeding  to  be  reviewed,  the 
court  said:  "These  cases,  however,  seem  to  be  exceptional;  there 
being  no  formal  parties,  and  no  appeal  or  other  remedy  for  an  excess 
of  jurisdiction,  a  review  upon  certiorari  is  allowed  to  those  who 
are  substantially  the  parties  and  who  are  bound  by  the  proceedings." 

II.    Interest   in   Proceedings    as   Necessary   Element   to    Obtaining 

Writ. 
In  order  to  entitle  a  person  or  party  to  a  writ  of  certiorari  he  must 
have  an  interest  in  the  proceedings  and  must  have  been  injured  by 
them.     And  a  party  having  no  interest  in  the  subject  matter  of  pro- 
ceedings   is  not  entitled  to  a  writ  of  certiorari    to    review    them: 
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Lamar  v.  Commissioners'  Court,  21  Ala.  772;  Perkins  v.  Holman,  43 
Ark.  219;  Summerville  Co.  v.  Deutscher  etc.  Club,  57  Ga.  495;  Gush- 
ing V.  Gav,  23  Me.  9;  Conklin  v.  County  Commrs.,  13  Minn.  454; 
Colden  v.  Botts,  12  Wend.  234;  People  v.  Overseers  of  Poor,  44  Barb. 
467;  People  v.  Morgan,  65  Barb.  473.  Eelief  will  not  be  granted  to 
a  plaintiff  in  an  action  by  writ  of  certiorari,  unless  it  appears  to  the 
court  that  the  proceedings  may,  at  least,  affect  him  injuriously: 
Davison  v.  Otis,  24  Mich.  23.  Thus,  one  who  is  not  injured  by  the 
widening  and  deepening  of  a  drain  across  his  land  is  not  entitled  to 
the  writ  in  order  to  question  the  validity  of  the  proceeding  author- 
izing such  work:  Wolpert  v.  Xewcomb,  106  Mich.  357,  64  N.  "W.  326. 

For  want  of  sufficient  interest  in  the  subject  matter,  the  writ  will 
not  issue  at  the  instance  of  a  single  taxpayer  to  revise  the  proceed- 
ings of  the  commissioners'  court  appointing  an  agent  to  issue  rations 
to  the  county's  indigent  poor,  and  ordering  payment  for  his  services 
out  of  the  county  treasury:  Benton  v.  Taylor,  46  Ala.  388.  The 
owner  of  a  newspaper  has  no  such  interest  in  the  selection  by  a 
board  of  supervisors  of  an  official  newspaper  for  the  county,  as  will 
enable  him  to  maintain  certiorari  to  review  the  action  of  the  board 
in  making  the  selection  to  the  end  that  his  own  paper  paay  be  se- 
lected, although  his  paper  has  the  largest  circulation  of  any  in  the 
county:  Iowa  News  Co.  v.  Harris,  62  Iowa,  501,  17  N.  W.  336.  And 
a  person  who  is  not  a  creditor  of  an  insolvent  debtor,  and  has  no 
interest  which  has  been,  or  can  be,  affected  by  his  discharge,  has  no 
right  to  sue  out  a  certiorari  for  the  purpose  of  having  such  debtor's 
discharge  vacated:  People  v.  Stryker,  24  Barb.  649. 

The  question  whether  a  statute  establishing  a  certain  court  is  con- 
stitutional and  valid  cannot  be  litigated  by  writ  of  certiorari  brought 
by  a  private  person,  for  the  reason  that  the  whole  people  are  the 
interested  persons  and  entitled  to  be  heard  in  the  matter:  Fraser  v. 
Freelon,  53  Cal.  644. 

A  disbarred  attorney,  whose  right  to  appear  in,  and  prosecute,  an 
action  brought  by  him  as  trustee  is  denied,  cannot  maintain  proceed- 
ings by  certiorari  to  review  the  decision,  because  he  has  no  interest 
save  as  an  attorney  at  law,  and  as  such  he  is  not  entitled  to  prose- 
cute the  action:  Wilson  v.  Kemley,  106  Iowa,  583,  76  N.  W.  843, 
80  N.  W.  542. 

A  person  in  possession  of  the  office  of  city  alderman  seeking  to 
review  proceedings  taken  by  the  board  of  aldermen  which  disturb 
him  in  the  enjoyment  of  his  office  has  such  interest  in  the  subject 
matter  as  entitles  him  to  a  writ  of  certiorari:  Board  of  Aldermen 
V.  Darrow,  13  Colo.  460,  16  Am.  St,  Rep.  215,  22  Pac.  784.  If  a 
county  court  orders  a  sale  of  land  belonging  to  an  estate,  in  a  case 
where  it  is  not  authorized  to  do  so,  its  proceedings  are,  at  least, 
erroneous,  and  any  person  interested  in  the  estate,  may  have  the 
error  corrected  by  writ  of  certiorari  removing  the  proceedings  to  the 
district  court:  Flanagan  v.  Pierce,  27  Tex.  78.  If  a  municipality 
possesses  no  power  to  pass  a  certain  resolution  concerning  a  location 
Am.  St.  Rep.,  Vol.   103—8 
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for  the  tracks  of  a  street  railroad  company  without  notice  of  a  time 
and  place  fixed  for  the  hearing,  or  without  the  consent  of  property 
holders,  one  of  such  property  owners  without  notice  and  noncon- 
senting  has  such  an  interest  in  the  subject  matter  as  to  entitle  him 
to  the  writ  to  review  the  action  of  the  municipality:  Avon-by-the- 
Sea  Land  etc.  Co.  v.  Mayor  of  Neptune  City,  57  N.  J.  L.  362,  30  Atl. 
529. 

a.  Public  Boads. — A  person  who  is  a  citizen  and  taxpayer  in  a 
county  and  the  value  of  whose  property  is  affected  by  the  location 
and  building  of  a  public  road  has  a  right  to  sue  out  certiorari  to 
determine  whether  the  road  commissioners  have  exceeded  their  au- 
thority in  letting  a  contract  for  the  building  of  the  road:  Dunn  v. 
Sharp,  4  Idaho,  98,  85  Pac.  842.  And  a  petition  for  the  writ  prima 
facie  shows  legal  injury  entitling  him  to  have  it  issued,  by  showing 
that  a  road  is  illegally  established,  and  that  it  runs  through  his 
land:  Ex  parte  Keenan,  21  Ala.  558.  But  a  person  who  lives  within 
such  a  distance  of  a  public  road,  as  established  by  commissioners, 
that  he  or  his  slaves  may  be  compelled  to  work  upon  it,  has  no  such 
interest  as  authorizes  him  to  sue  out  a  certiorari  for  the  purpose  of 
reviewing  the  proceedings  of  the  commissioners  before  an  appellate  • 
tribunal:  Parnell  v.  Commissioners,  34  Ala.  278.  Nor  will  certiorari 
lie  to  review  proceedings  to  lay  out  a  highway,  at  the  instance  of  a 
taxpayer  whose  only  interest  is  that  he  may  be  called  upon  to  pay 
a  trifling  portion  of  the  tax  to  be  levied  to  satisfy  the  appraised 
damages:  Vanderstolph  v.  Boylan,  50  Mich.  330,  15  N.  W.  495. 

As  before  stated  in  effect,  courts  will  not  grant  a  writ  of  certiorari 
to  review  the  action  of  public  officers,  at  the  suit  of  an  individual 
who  has  no  peculiar  interest  therein  and  has  suffered  no  special  in- 
jury thereby:  Wolpert  v.  Newcomb,  106  Mich.  357,  64  N.  W.  326; 
Conklin  v.  County  Commrs.,  13  Minn.  454;  State  v.  Village  of  Lam- 
berton,  37  Minn.  362,  34  N.  W.  336;  State  v.  Inhabitants  of  Tren- 
ton, 36  N.  J.  L.  79;  People  v.  Morgan,  65  Barb.  473.  Thus  a  certiorari 
cannot  be  issued  to  review  proceedings  of  a  board  of  supervisors 
granting  the  right  to  use  a  public  highway  for  the  purposes  of  a 
steam  railroad,  when  the  affidavit  of  the  person  applying  for  the 
writ  fails  to  show  that  he  has  any  beneficial  interest  in  the  matter 
distinguishable  from  that  of  the  mass  of  the  community:  Ashe  v. 
Board  of  Supervisors,  71  Cal.  236,  16  Pac.  783.  The  writ  will  not 
be  sustained  to  review  the  proceedings  of  highway  commissioners 
in  laying  out  a  road,  if  it  appears  that  the  petitioner  was  not  a 
party  to  the  proceedings,  has  no  direct  interest  in  the  road,  either 
as  owner  of  property  over  which  it  passes  or  otherwise,  and  that  his 
only  interest  is  his  business  of  tavern-keeper,  which  may  be  in- 
jured by  the  road  to  be  laid  out,  by  a  diversion  of  travel  from  the 
old  road  on  which  his  tavern  is  located:  People  v.  Schell,  5  Lans. 
352. 

■b.  Assessment  of  Taxes.— The  weight  of  authority  maintains  the 
rule  that  every  taxpayer  of  the  state  or  county  has  the  right  to  sue 
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out  a  writ  of  certiorari  to  determine  whether  any  board  or  officer 
having  any  authority  connected  with  the  levy  and  assessment  of 
taxes  has  performed  his  duty  as  the  law  requires:  Orr  v.  State  Board 
of  Equalization,  3  Idaho,  190,  28  Pac.  416;  citing  as  authority,  Max- 
well V.  Board  of  Supervisors,  53  Cal.  389.  Thus  if  a  tax  is  er- 
roneous as  to  an  individual  taxpayer  he  has  his  remedy  by  writ  of 
certiorari:  People  v.  Board  of  Supervisors,  57  Barb.  377.  But  it 
has  also  been  held  that  the  writ  should  not  be  allowed  at  the  in- 
stance of  an  individual  to  review  proceedings  for  the  levying  of 
a  tax  or  assessment  affecting  a  considerable  number  of  persons:  Case 
of  Fifty-first  Street,  3  Abb.  Pr.  232.  A  certiorari  to  test  the  validity 
of  taxes  assessed  against  the  individual  stockholders  of  a  bank  can- 
not be  maintained  by  the  bank  itself,  but  must  be  sued  out  by  such 
individual  stockholders:   State  v.  Cook,  32  N.  J.  L.  347. 

c.  Liquor  Licenses. — A  qualified  voter  of  a  city  who  appears  be- 
fore the  municipal  authorities  of  such  city,  subsequent  to  the  filing 
of  a  petition  for  a  license  to  retail  liquor  and  before  final  action 
thereon  objects  to  the  issuance  of  such  license,  thereby  becomes  con- 
nected with  the  proceedings  as  a  party  thereto,  and  has  sufficient 
interest  therein  to  enable  him  to  sue  out  a  writ  of  certiorari  to  have 
such  proceedings  reviewed:  McCreary  v.  Rhodes,  63  Miss.  308.  But 
in  the  same  jurisdiction,  namely  Mississippi,  it  is  held  that  none  but 
those  who  thus  or  in  some  other  way  become  a  party  to  such  pro- 
ceedings can  prosecute  or  maintain  a  certiorari  to  review  them: 
McCreary  v.  O'Flinn,  63  Miss.  204;  Town  Council  of  Lexington  v. 
Sargent,  64  Miss.  621,  1  South.  903.  Any  resident  of  a  county  may 
appear  and  show  cause  why  a  permit  to  sell  intoxicating  liquor  should 
not  be  granted  to  an  applicant  therefor,  and  a  resident  of  a  county 
who  thus  becomes  a  party  to  such  proceeding  is  entitled  to  have 
it  reviewed  on  certiorari,  in  a  proper  case,  although  he  has  no 
pecuniary  or  property  interest  that  is  affected  by  such  proceeding: 
Darling  v.  Bresch,  67  Iowa,  702,  25  N,  W.  887.  Or  if  a  liquor  license 
is  granted  by  a  local  body  without  authority,  persons  who  are  resi- 
dents and  taxpayers  in  the  place  where  the  license  is  to  be  exer- 
cised, and  who  have  duly  remonstrated  with  such  local  body  against 
its  action,  are  entitled  to  the  writ  to  review  such  action:  State  v. 
Statts,  54  N.  J.  L.  286,  23  Atl.  667.  One  to  whom  a  license  to  sell 
liquor  has  been  granted  may  bring  certiorari  to  contest  the  validity 
of  proceedings  by  which  he  is  prohibited  from  dealing  in  or  selling 
intoxicating  liquor:   Miller  v.  Jones,  80  Ala.  89. 

d.  Certiorari  to  Review  Ordinances. — Certiorari  is  the  proper  rem- 
edy where  the  officials  of  a  municipal  corporation,  acting  judicially 
in  the  enactment  of  an  ordinance,  are  without  jurisdiction,  or  are 
otherwise  acting  illegally:  Moore  v.  City  Council  of  Perry,  119 
Iowa,  423,  93  N.  W.  510.  And. the  residents  and  taxpayers  of  the 
territory  affected  by  such  ordinance  are  held,  by  some  cases,  to  have 
such  an  interest  that  they  may  maintain  certiorari  to  review  the 
proceedings  of  the  municipal  officers  in  passing  the  ordinance:  Moore 
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V.  City  Council  of  Perry,  119  Iowa,  423,  93  N.  W.  510.  Under  the 
same  rule  a  citizen  and  taxpayer  of  a  county  may  apply  for,  and  is 
entitled  to,  the  writ,  to  annul  an  order  or  resolution  of  a  board  of 
supervisors  when  exercising  judicial  functions  wrongfully  and  in 
excess  of  their  jurisdiction:  Maxwell  v.  Board  of  Supervisors,  53  Cal, 
389.  A  taxpayer  in  a  municipality  is  entitled  to  a  certiorari  to  re- 
view an  ordinance  relating  to  the  issue  of  municipal  bonds,  and  the 
proceedings  attending  its  enactment  claimed  to  be  irregular  and 
void:  Biddle  v.  Eiverton,  58  N.  J.  L.  289,  33  Atl.  279.  A  resident 
of  a  city,  who  pays  a  poll  tax  only,  can  prosecute  the  writ  to  test 
the  legality  of  an  ordinance  providing  for  the  purchase  by  a  city  of 
the  property  of  a  water  company:  Stroud  v.  Consumers'  Water  Co., 
56  N.  J.  L.  422,  28  Atl.  578.  If,  without  giving  the  required  notice, 
an  ordinance  is  adopted  giving  permission  to  a  certain  railroad  cofti- 
pany  to  occupy  the  streets  of  the  city  with  its  tracks,  and  one  of 
the  officers  voting  for  such  ordinance  is  a  member  and  stockholder 
in  such  company,  another  railroad  company  which  has  previously 
filed  a  petition  for  permission  to  lay  tracks  on  certain  streets  in  such 
city,  has  such  an  interest  and  standing  as  entitles  it  to  prosecute  a 
writ  of  certiorari  for  the  purpose  of  setting  aside  the  ordinance: 
West  Jersey  Traction  Co.  v.  Board  of  Public  Works,  56  N.  J.  L.  431, 
29  Atl.  163.  An  ordinance  which  interferes  with  or  impairs  vested 
rights  and  privileges  of  a  person  or  corporation  or  attempts  to  take 
property  without  compensation,  may  be  attacked  by  certiorari  by 
the  party  directly  affected:  State  v.  Mayor  of  Jersey  City,  34  N. 
J.  L.  31.  Certiorari  to  review  an  ordinance  will  not  lie  in  favor  of 
prosecutors,  who  have  no  personal  or  property  interest  to  be  specially 
and  immediately  affected  by  the  ordinance  complained  of  as  illegal: 
Mayor  of  Jersey  City  v.  State,  53  N.  J.  L.  434,  22  Atl.  190.  If  the 
natural  consequences  of  an  ordinance  will  not  subject  the  prose- 
cutors to  any  taxation,  and  if  they  are  not  possessed  of  any  property 
or  legal  rights  beyond  those  which  will  be  affected  in  common  with 
the  remainder  of  the  public,  there  exists  no  right  in  them  to  have  a 
review  of  such  ordinance  by  certiorari.  If  an  ordinance  is  made  the 
occasion  for  unlawful  injury  to  such  prosecutors,  it  is  remedial  by 
action  at  the  suit  of  such  injured  person  but  not  by  certiorari: 
State  V.  Mayor  of  Hoboken,  59  N.  J.  L.  383,  36  Atl.  693.  A  non- 
resident of  a  city  has  no  standing  to  review  by  certiorari  a  general 
ordinance  of  the  city,  under  which  no  proceedings  against  him  have 
been  instituted:  Hamblet  v.  Mayor  of  Asbury  Park,  61  N.  J.  L.  502, 
39  Atl.  1022;  Kendall  Mfg.  Co.  v.  Mayor  of  Jersey  City,  65  N.  J.  L. 
123,  46  Atl.  647.  If  abutting  owners  are  not  entitled  to  a  private 
remedy  for  damages  by  reason  of  an  ordinance  authorizing  the 
diminishment  of  the  width  of  a  street,  and  in  California  they  are  not 
entitled  to  such  remedy,  they  are  not  entitled  to  question  the  validity 
of  the  ordinance  by  means  of  a  writ  of  certiorari:  Brown  v.  Board 
of  Supervisors,  124  Cal.  274,  57  Pac.  82. 
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e.  Party  Plaintiff.— Whenever  the  authority  or  the  interest  of  the 
state,  in  the  prosecution  of  any  of  the  purposes  of  government,  comes 
in  conflict  with  individual  rights,  and  the  state,  either  in  its  cor- 
porate name,  or  by  its  appropriate  agents,  is  the  actor  in  carrying 
into  execution  such  purposes,  the  name  of  the  state  may  be  properly 
used  by  an  individual  complaining  of,  and  seeking  to  be  relieved 
against,  its  proceedings.  In  such  case  the  state  yields  a  tacit  consent 
to  be  made  plaintiff  in  certiorari,  where  that  is  the  proper  remedy, 
for  the  purpose  of  affording  the  citizen  an  opportunity  of  being 
heard  in  court:  State  v.  Morris  etc.  Banking  Co.,  14  N.  J.  L.  411.  An 
individual  member  of  a  corporation  cannot  bring  a  certiorari  in  the 
name  of  the  corporation  to  protect  his  own  rights  or  those  of  the 
corporation,  without  the  consent  of  a  majority  of  the  stockholders  in 
the  corporation:  Silk  Mfg.  Co.  v.  Campbell,  27  N.  J.  L.  539. 


m  EE  KENNEDY. 
[144  Cal.  634,  78  Pac.  34.] 

HABEAS  CORPUS.— Sufficiency  of  Evidence  Before  a  Grand 
Jury  to  warrant  an  indictment  is  not  a  proper  subject  of  inquiry  or 
consideration  upon  a  proceeding  by  habeas  corpus,     (p.  119.) 

HABEAS  COEPUS— Indictment— Sufficiency  of  Evidence.— Al- 
though the  statute  permits  the  district  attorney  to  have  the  evi- 
dence before  the  grand  jury  taken  down  by  a  stenographer  and  a 
copy  thereof  given  to  the  accused  upon  his  arraignment,  this  does 
not  affect  the  rule  that  no  inquiry  can  be  made,  upon  habeas  corpus, 
as  to  the  sufficiency  of  the  proof,  or  the  mode  of  cross-examining 
witnesses  before  the  grand  jury,  to  invalidate  an  indictment,  (p. 
120.) 

HABEAS  CORPUS— Indictment— Sufficiency  of  Evidence.— 
The  rule  that  the  sufficiency  of  the  evidence  before  the  grand  jury 
to  warrant  the  finding  of  an  indictment  cannot  be  inquired  into  on 
habeas  corpus  is  not  based  on  the  secrecy  of  the  proceedings,  but 
on  the  conclusiveness  of  the  record  of  the  final  action  of  that  body, 
as  a  judicial  body,  from  which  there  is  no  appeal  or  revision  for  in- 
sufficiency of  evidence,     (p.  120.) 

A.  S.  Newburgh  and  W.  H.  Schooler,  for  the  petitioner. 

I.  Harris,  for  the  respondent. 

«35  McFARLAND,  J.  This  is  a  petition  to  this  coTirt  in 
behalf  of  William  B.  Kennedy  for  his  discharge  on  habeas 
corpus.  The  writ  issued,  and  upon  the  return  of  the  sheriff, 
who  holds  Kennedy  the  matter  was  heard  and  submitted. 

The  petition  sets  forth  a  large  number  of  arrests  of  Ken- 
nedy on  various  charges,  and  subsequent  discharges  from 
such  arrests  by  superior  court  judges  on  habeas  corpus;  but 
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while  these  various  proceedings  may  tend  to  support  the  con- 
tention that  these  prosecutions  were  somewhat  in  the  nature 
of  persecutions,  they  are  irrelevant  to  this  present  case. 
Kennedy  is  now  held  under  a  warrant  of  arrest  regularly 
issued  upon  an  indictment  found  against  him  hy  a  grand 
jury  charging  him  with  murder.  There  is  no  question  of  the 
regularity  of  the  formation  of  the  grand  jury,  or  that  the 
requisite  number  of  jurors  acted  on  the  indictment,  or  as  to 
any  other  matters  touching  the  general  jurisdiction  of  the 
grand  jury  to  find  the  indictment  here  in  question,  or  that 
it  does  not  charge  a  public  offense,  or  as  to  any  deficiency  of 
the  indictment  in  the  matter  of  form  or  substance.  His 
claim  to  a  discharge  is  founded  on  these  facts:  He  was  once 
before  tried  on  a  former  indictment  for  the  same  alleged 
crime  as  the  one  charged  in  the  present  indictment;  on  the 
former  trial  he  was  convicted,  but  the  superior  court  granted 
him  a  new  trial  on  the  ground  of  the  insufficiency  of  the  evi- 
dence to  warrant  the  verdict,  because  there  was  no  evidence 
supporting  the  charge  except  the  uncorroborated  testimony 
of  an  accomplice;  the  people  took  an  appeal  from  the  order 
granting  a  new  trial,  and  this  court  affirmed  the  order,  de- 
ciding that  the  only  direct  testimony  against  Kennedy  was 
that  of  an  accomplice,  and  that  there  was  no  sufficient  cor- 
roborating evidence,  and  intimating  that  the  testimony  of  the 
accomplice  himself  would  not  have  been  sufficient,  even  if  the 
law  did  not  require  corroborating  evidence.  After  the  re- 
mittitur had  gone  down,  the  prosecution  not  being  able  to 
state  its  ability  to  furnish  additional  evidence,  the  court  dis- 
missed the  indictment  under  section  1385  of  the  Penal  Code, 
and  ordered  Kennedy  discharged  from  custody.  Afterward 
the  grand  jury  found  and  returned  the  said  indictment  un- 
der ®^^  which  he  is  now  held.  The  testimony  introduced  before 
the  grand  jury  upon  which  the  last  indictment  was  found 
was,  on  demand  of  the  district  attorney,  taken  down  and 
written  out  by  a  stenographer,  under  section  925  of  the  Penal 
Code  as  amended  in  1897  (Stats.  1897,  p.  204),  which  pro- 
vides that  the  testimony  should  be  so  taken  if  the  district 
attorney  demands  it,  and  that  a  copy  of  it  shall  be  given  to 
the  defendant  upon  his  arraignment.  This  testimony  is  made 
part  of  the  petition  in  this  present  proceeding,  and  it  is  con- 
tended by  petitioner  that  it  is  the  same  testimony  that  was 
given  at  the  former  trial,  which  was  held  by  this  court  to  be 
insufficient  to  support  a  verdict  of  guilty,  and  that  therefore 
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it  was  insufficient  to  justify  the  grand  jury  in  finding  a  sec- 
ond indictment.  And  this  is  the  sole  ground  on  which  the 
discharge  of  Kennedy  is  asked  for  on  this  present  proceeding. 
We  think  it  clear  that  upon  habeas  corpus  the  sufficiency 
of  the  evidence  before  a  grand  jury  to  warrant  an  indictment 
is  not  a  proper  subject  of  inquiry.  If  it  could  be  inquired 
into  in  this  case  it  could  be  in  any  case,  and  the  writ  of 
habeas  corpus  would,  for  this  purpose,  be  turned  into  a  writ 
of  review  for  the  purpose  of  inquiring  whether  the  grand 
jury  committed  an  error  reversible  on  appeal,  and  an  entirely 
new  field  of  litigation  in  criminal  cases  would  be  opened  up, 
and  few  indictments  would  come  to  trial  without  this  pre- 
liminary contest.  But  there  is  no  such  appeal,  and  no  pro- 
vision for  reviewing  the  action  of  a  grand  jury  in  finding  an 
indictment.  Upon  habeas  corpus  we  can  look  only  to  the 
matters  hereinbefore  indicated;  we  cannot  look  to  the  suffi- 
ciency of  the  evidence  on  which  it  acted,  for  as  to  that  matter 
its  action  is  conclusive.  There  are  no  cases  decided  by  this 
court  which  are  directly  in  point,  this  being  the  first  time, 
within  our  knowledge,  where  the  validity  of  an  indictment 
has  been  attacked  upon  mere  ground  of  insufficiency  of  evi- 
dence to  support  it;  although  in  People  v.  Tinder,  19  Cal. 
639,  81  Am.  Dec.  77,  and  note,  it  was  held  that  for  the  pur- 
pose of  determining  whether  an  indicted  party  should  be  ad- 
mitted to  bail,  the  evidence  taken  before  the  grand  jury  could 
not  be  considered,  and  in  Ex  parte  Sternes,  82  Cal.  245,  23  Pac. 
38,  although  the  point  was  not  necessarily  involved,  it  is  cor- 
rectly stated  in  the  opinion  of  Mr.  Justice  Fox  that  an  in- 
dictment is  a  charge  "made  by  a  ^^''  judicial  body,''  and  that 
it  is  held  so  conclusive  that  for  centuries,  until  an  informa- 
tion was  recently  allowed  in  this  state,  all  courts  have  been 
powerless  to  put  a  man  on  trial  for  a  felony  except  upon  in- 
dictment, "or  to  dismiss  one  without  trial  who  had  been  in 
proper  form  so  charged."  But  in  other  jurisdictions  the  ques- 
tion has  been  directly  raised,  and  we  are  satisfied  that  the  law 
always  has  been  and  is  as  stated  in  Bishop  on  Criminal  Pro- 
cedure (section  872),  that  "tbe  court  cannot  inquire  into  the 
sufficiency  of  proof,  or  the  mode  of  examining  witnesses,  to  in- 
validate an  indictment":  See  State  v.  Boyd,  2  Hill  (S.  C),  6, 
27  Am.  Dec.  376;  Smith  v.  State,  61  Miss.  759;  Hight  v. 
United  States,  1  Morris,  407,  43  Am.  Dec.  Ill;  United  States 
V.  Keed,  2  Blatchf.  437;  Hammond  v.  State,  74  Miss.  214, 
21  South.  149,  and  cases  there    cited.     In    United    States    v. 
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Reed,  2  Blatchf.  437,  it  is  said:  "No  case  has  been  cited,  nor 
have  we  been  able  to  find  any  authority  for  looking  into  and 
revising  the  judgment  of  the  grand  jury  upon  the  evidence, 
for  the  purpose  of  determining  whether  or  not  the  finding  was 
founded  upon  sufficient  proof";  and  in  Hammond  v.  State,  74 
Miss.  214,  21  South.  149,  it  is  said:  "The  doctrine  appears 
to  be  general  that  the  court  cannot  inquire  into  the  sufficiency 
of  the  proof  to  invalidate  an  indictment."  There  are  many 
other  authorities  to  the  same  point.  The  statutes  of  the  states 
where  the  decisions  above  referred  to  were  made  do  not  differ 
materially  on  the  subject  of  grand  juries  and  indictments  from 
those  of  this  state. 

The  fact  that  section  925  of  the  Penal  Code  now  allows  the 
district  attorney,  if  he  so  desires,  to  have  the  testimony  given 
before  a  grand  jury  taken  by  a  stenographer,  does  not  affect 
the  rule  as  above  stated.  It  is  true  that  judges  and  text- 
writers  when  stating  the  rule  have  sometimes  alluded  to  the 
secrecy  of  proceedings  before  the  grand  jury  and  the  diffi- 
culty of  proving  what  the  evidence  before  a  grand  jury  was; 
but  the  rule  itself  does  not  rest  upon  these  considerations. 
An  indictment  is  a  record  of  the  action  of  a  judicial  body, 
and  such  action  is  final  when  there  is  no  appeal  therefrom 
and  no  other  method  provided  for  revising  it;  and  there  is 
no  method  for  revising  it  on  the  ground  that  there  was  not 
sufficient  evidence  to  support  it.  The  provision  that  a  party 
who  has  been  "committed"  without  probable  cause  may  be 
**^**  discharged  refers  to  the  preliminary  commitment  by  a  mag- 
istrate: See  Ex  parte  Sternes,  82  CaL  245,  23  Pac.  38.  The 
provision  of  section  925  is  evidently  for  the  benefit  of  the  dis- 
trict attorney — probably  for  the  purpose  of  preventing  witnesses 
of  a  certain  character  from  safely  giving  testimony  before  the 
trial  jury  different  from  that  which  they  had  given  before 
the  grand  jury;  but  the  district  attorney  need  not  have  a 
stenographer  before  the  grand  jury,  and  clearly  the  pro- 
vision does  not  change  the  rule  as  above  stated.  The  pro- 
vision of  section  921  of  the  Penal  Code  that  a  grand  jury 
*'ought  to"  find  an  indictment  upon  certain  evidence  is 
"plainly  only  matter  of  advice  to  the  jury":  State  v.  Boyd, 
2  Hill  (S.  C.),  6,  27  Am.  Dec.  376.  The  case  of  Ex  parte 
Jenkins,  2  Wall.  Jr.  521,  Fed.  Cas.  No.  7259,  cited  by  peti- 
tioner, is  not  in  point.  That  case  involved  a  conflict  between 
federal  and  state  courts  under  the  fugitive  slave  law.  A 
law  of  Congress  provided  that  judges  of  federal  courts  should 
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have  the  power  to  issue  writs  of  habeas  corpus  where  prisoners 
were  confined  "on,  or  by  any  authority  of  law,  for  any  act 
done  or  omitted  to  be  done  in  pursuance  of  the  law  of  the 
United  States,  or  any  order,  process,  or  decree  of  any  judge 
or  court  thereof.'*  In  that  case  tlie  prisoners  were  held  un- 
der an  indictment  in  the  state  court  which  merely  charged 
them  with  riot  and  assault  to  kill,  and  contained  no  intima- 
tion that  the  parties  indicted  were  officers  of  the  United  States 
and  did  the  things  alleged  while  acting  in  pursuance  of  an  act 
of  Congress;  and  the  federal  court  merely  held  that  the  act 
of  Congress  could  not  be  evaded  by  the  artifice  of  an  indict- 
ment in  the  state  court  which  did  not  disclose  the  facts  which 
brought  the  case  within  the  operation  of  the  law  of  Congress. 
That  law  included  cases  where  federal  officers  were  held  under 
"any  authority  of  law" — whether  by  the  interposition  of  a 
grand  jury  or  otherwise. 

Said  Kennedy  is   remanded  to    the    custody  of    the    sheriff 
and  this  writ  is  discharged. 

Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  Beatty,  C.  J.,  and 
Lorigan,  J.,  concurred. 


Habeas  Corpus  -will  not  lie,  as  a  general  rule,  to  inquire  into  the 
sufficiency  of  the  evidence  upon  which  the  accused  has  been  com- 
mitted for  trial:  See  the  monographic  note  to  State  v.  Smith,  100  Am. 
St.  Eep.  30-33,  on  the  right  of  a  prisoner  to  his  discharge  on  habeas 
corpus  after  commitment  but  before  trial.  The  release  of  prisoners 
on  habeas  corpus  after  judgment  and  sentence  is  the  subject  of  a 
monographic  note  to  Koepke  v.  Hill,  87  Am.  St.  Eep.  167-203. 


CASES 

IN    THE 

SUPREME    COUET 

oa 

DELAWARE. 


LANE  V.  LANE. 

[4  Penne.  368,  55  Atl.  184.] 

POWERS  OF  APPOINTMENT— Conflict  of  Laws  Respecting. 
Where  a  donor  of  a  power  was,  and  the  trustee  under  his  will  is, 
a  resident  of  Delaware,  but  the  person  who  is  given  a  power  of  ap- 
pointment under  the  will  resides  in  Pennsylvania,  the  question  as 
to  whether  this  power  of  appointment  has  been  executed  must  be 
determined  by  the  laws  of  the  former  state,  and  not  by  the  laws  of 
the  latter,     (p.  129.) 

CONFLICT  OF  LAWS.— Questions  as  to  the  execution  of  a 
power  of  appointment  of  personal  property  are  to  be  decided  by  the 
law  of  the  domicile  of  the  donor  of  the  power,  and  not  by  the  law  of 
the  domicile  of  the  donee,     (p.  129.) 

POWER  OF  APPOINTMENT— Will,  When  not  Deemed  in  Exe- 
cution of. — When,  by  a  will,  a  bequest  was  made  to  B ,  to  be  held 
in  trust  for  A  during  his  natural  life,  and  on  his  death  to  be  dis- 
posed of  in  such  manner  as  A  should  by  his  last  will  or  by  any 
other  writing  direct,  a  will  subsequently  made  by  A  in  which  he 
disposes  of  all  his  estate,  real  and  personal,  wheresoever  situated, 
cannot  be  construed  to  be  an  execution  of  tne  power  of  appointment, 
in  the  absence  of  some  statute  changing  the  common-law  rule  upon 
this  subject,     (p.  130.) 

POWER  OF  APPOINTMENT— Writing,  When  not  Deemed  to 
be  in  Execution  of. — If  a  writing  which  does  not  refer  to,  nor  pur- 
port to  be  in  execution  of,  a  power  of  appointment  may  have  some 
operation,  if  limited  to  the  property  of  the  writer,  it  will  not  be 
deemed  to  be  in  execution  of  such  power,     (p.  131.) 

George  Tucker  Bispham  and  Benjamin  Nields,  for  the  ap- 
pellants. 

William  S.  Hilles,  for  the  respondent. 

369  SPEUANCE,   J.     The   complainant   below,   Fannie    S. 
Lane,  administratrix  of  Jesse  Lane,  filed  her  bill  in  the  court 
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of  chancery  for  "New  Castle  county  against  Martin  Lane,  trustee, 
and  the  other  respondents,  for  an  accounting  by  the  said  trustee, 
and  for  a  decree  that  he  pay  to  the  complainant  a  certain  legacy, 
with  its  increase  and  income,  alleged  to  he  the  property  of  the 
complainant  as  administratrix  as  aforesaid.  The  case  was  heard 
by  the  chancellor  upon  bill  and  answer  and  an  agreed  statement 
of  facts.  ^''^  The  following  are  the  material  facts  disclosed  by 
the  record. 

Jesse  Lane,  the  elder,  by  his  will  bearing  date  April  15,  1880, 
bequeathed  inter  alia  as  follows : 

"Item  8.  I  give  and  bequeath  unto  Edward  Bringhurst, 
Junior,  the  sum  of  fifty  thousand  dollars,  in  special  trust  to  in- 
vest the  same  in  some  safe  and  productive  securities,  with  power 
from  time  to  time  to  call  in  and  reinvest  the  same,  as  may  be 
necessar}^,  and  all  the  interest,  dividends  and  income  which 
may  accrue  therefrom  to  receive  and  pay  over  into  the  proper 
hands  of  my  son,  Augustin  S.  Lane,  for  his  sole  use  during  his 
natural  life;  and  upon  his  decease  then  in  trust  to  dispose  of 
said  principal  sum  of  fifty  thousand  dollars  in  such  manner  as 
my  said  son  Augustin  by  his  last  will  and  testament,  or  by  any 
writing  executed  as  such,  shall  direct  and  appoint,  and  in  de- 
fault of  such  appointment  then  in  trust  to  pay  and  distribute 
the  said  principal  sum  of  fifty  thousand  dollars  to  and  among 
the  children  of  my  said  son  Augustin  living  at  the  time  of  his 
death  and  the  issue  of  any  deceased  child  of  said  Augustin  in 
equal  shares,  but  so  that  such  issue  of  any  child  of  said  Augus- 
tin, deceased,  in  his  lifetime  shall  take  among  them  equally,  if 
more  than  one,  only  the  share  their  parent  if  living  would  take ; 
and  in  default  of  any  children  or  issue  of  the  said  Augustin  sur- 
viving him  then  in  trust  to  pay  over  and  dispose  of  the  said  sum 
of  fifty  thousand  dollars,  and  any  and  all  other  sum  of  money 
held  by  said  trustee  for  the  use  and  benefit  of  said  Augustin 
under  the  provision  of  this  will,  in  equal  shares  to  my  son, 
Martin  Lane,  and  to  the  trustee  herein  appointed  for  my 
daughter,  Anna  B.  Elliott,  and  to  the  trustee  herein  appointed 
for  my  daughter,  Sally  Harvey,  to  be  held  by  said  trustee  in 
special  trust  to  invest,  apply  and  dispose  of  in  the  same  manner 
and  subject  in  all  respects  to  the  trusts  declared  respecting  the 
several  legacies  herein  bequeathed  in  trust  for  my  said  daugh- 
ters, Anna  B.  Elliott  and  Sally  Harvey,"  etc. 

The  said  testator,  Jesse  Lane,  was,  at  the  time  of  making  said 
will,  and  at  the  time  of  his  death  domiciled  in  and  a  citizen  of 
^''*  the  state  of  Delaware;  and  his  will  was  proved  before  the 
register  of  wills  for  New  Castle  county.     He  died  in  the  year 
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1881,  leaving  to  survive  him  the  said  Augustin  S.  Lane,  Martin 
Lane,  Anna  B.  Elliott  and  Sally  Harvey. 

The  said  trustee,  Edward  Bringhurst,  Jr.,  renounced  and 
disclaimed  the  said  trusts,  and  Martin  Lane  was  duly  appointed 
by  the  chancellor  trustee  in  his  stead.  The  said  Martin  Lane 
at  the  time  of  his  appointment  was,  and  now  is,  domiciled  in 
and  a  citizen  of  the  state  of  Delaware.  The  said  legacy  of 
fifty  thousand  dollars  was  paid  to  the  said  Martin  Lane,  trustee, 
who  continued  to  execute  the  trusts  during  the  lifetime  of  the 
said  Augustin  S.  Lane.  The  said  trustee  had  never  rendered  or 
passed  any  account  of  said  trust  fund  or  its  income. 

The  said  Augustin  S.  Lane  made  his  last  will  and  testament, 
bearing  date  October  8,  1887,  whereby  he  devised  and  bequeathed 
inter  alia  as  follows: 

"2.  All  my  estate,  real  and  personal,  of  whatever  kind  and 
wheresoever  situate,  I  give,  devise  and  bequeath  to  my  brother, 
Martin  Lane,  his  heirs,  executors,  administrators  and  assigns, 
in  trust,  to  safely  invest  and  keep  the  same  invested,  and  out 
of  the  income  derived  therefrom  to  pay  to  my  wife,  Fannie,  dur- 
ing the  term  of  her  natural  life  the  sum  of  twelve  hundred 
dollars  per  annum,  in  twelve  equal  monthly  payments  of  one 
hundred  dollars  each,  and  in  further  trust  to  pay  out  of  the 
remaining  income  from  my  said  estate  a  sum  sufficient  for  the 
support  and  education  of  my  son,  Jesse,  until  he  shall  arrive 
at  the  age  of  twenty-one  years,  at  which  time  I  give  and  devise 
and  bequeath  to  him  all  my  estate  (except  such  part  as  may 
be  required  to  pay  the  above  annuity  to  my  wife)  to  my  said  son 
Jesse,  his  heirs  and  assigns  absolutely;  and  in  the  event  of 
my  said  son  dying  before  the  age  of  twenty-one  without  leaving 
children  living  at  the  time  of  his  decease,  then  my  will  is  that 
the  part  of  my  estate  so  as  aforesaid  willed  to  him  shall  belong 
to  and  be  the  property  of  the  same  persons,  who,  under  the 
intestate  laws  of  Pennsylvania,  would  be  entitled  to  the 
^'^  same  if  I  had  died  unmarried  and  without  issue  and  intes- 
tate. My  will  being  that  no  estate  (other  than  sufficient  of  the 
income  for  his  support)  shall  vest  in  my  said  son  until  he  shall 
arrive  at  tlie  age  of  twenty-one  years,  or  in  the  event  of  his 
sooner  dying,  leaving  children  him  surviving,  that  the  estate 
shall  vest  in  such  child  or  children  who  may  be  living  at  his 
decease. 

"3.  At  the  death  of  my  said  wife  I  direct  that  the  part  of 
my  estate  which  may  be  retained  by  my  said  trustee  to  secure 
the  annuity  to  her  shall  go  and  belong  to  the  same  person  or 
persons  and  for  the  same  estate  as  is  expressed  in  the  second 
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clause  of  my  will  with  respect  to  that  part  of  my  estate  therein 
bequeathed  and  devised.'* 

The  said  Augnstin  S.  Lane  was,  at  the  time  of  making  his. 
said  will,  and  at  the  time  of  his  death,  domiciled  in,  and  a  citizen 
of,  the  state  of  Pennsylvania;  and  his  will  was  proved  before  the 
register  of  wills  for  Delaware  county  in  said  state.  He  died  in 
the  year  1890,  leaving  to  survive  him  his  widow,  the  said  Fannie 
S.  Lane,  and  one  child,  Jesse  Lane  Jr.,  his  only  issue. 

The  said  Jesse  Lane,  Jr.,  died  in  the  year  1899,  intestate, 
unmarried,  without  issue,  and  not  having  attained  the  age  of 
twenty-one  years.  The  said  Fannie  S.  Lane  was  duly  appointed 
and  qualified  as  his  administratrix. 

The  said  Augustin  S.  Lane  left  a  personal  estate,  after  pay- 
ment of  debts,  of  fifty-two  thousand  five  hundred  and  thirteen 
dollars  and  seventy  cents.  The  chancellor  decreed  that  said 
will  of  Augustin  S.  Lane  was  not  an  execution  of  the  power  of 
appointment  given  to  him  by  the  will  of  his  father,  Jesse  Lane, 
and  that  the  said  legacy  of  fifty  thousand  dollars,  held  by  the 
said  Martin  Lane  as  trustee  as  aforesaid,  should  be  paid  to  the 
said  Fannie  S.  Lane,  administratrix  of  Jesse  Lane,  Jr.,  with 
the  accrued  income  thereof  since  the  death  of  the  said  Augustin, 
less  the  amount  of  such  income  paid  to  the  said  Jesse  Lane, 
Jr.,  in  his  lifetime;  and  that  the  said  trustee  should  state  and 
file  an  account  of  the  income  of  said  trust  fund  since  the  death 
of  the  said  Augustin.  ^"^^  From  said  decree  this  appeal  was 
taken. 

The  question  for  our  determination  is,  whether  by  the  will 
of  Augustin  S.  Lane  there  was  a  valid  execution  of  the  power 
of  appointment  given  to  him  by  the  said  eighth  item  of  the  will 
of  his  father,  Jesse  Lane,  the  elder.  If  there  was  not,  then 
under  the  will  of  Jesse  Lane,  the  elder,  upon  the  death  of 
Augustin  S.  Lane,  his  son  and  only  surviving  issue,  Jesse  Lane, 
Jr.,  became  entitled  absolutely  to  the  trust  fund,  and  his  admin- 
istratrix, the  complainant  below,  is  entitled  to  recover  the  same 
with  the  accrued  interest  and  income  thereof. 

The  rules  of  the  common  law  applicable  to  this  case  have 
been  quite  well  established  by  numerous  decisions  in  England 
and  in  this  country.  In  Parker  v.  Kett,  13  Mod,  469,  decided 
in  1701,  it  was  said  by  the  court:  "When  one  has  an  authority 
and  does  an  act  which  can  be  good  no  other  way  but  by  virtue 
and  in  pursuance  of  that  authority,  it  shall  rather  be  under- 
stood to  have  been  by  force  of  his  authority  than  void,  though  in 
doing  the  act  he  takes  no  notice  of  his  authority ;  but  where  one 
has  an  interest  and  an  authority  together,  and  he  does  an  act 
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generally,  it  shall  be  construed  in  relation  to  his  interest  and 
not  to  his  authority." 

Andrews  v.  Emmot,  2  Brown  Ch.  297,  is  a  leading  case  upon 
this  subject.  By  a  marriage  settlement  certain  bank  annuities 
were  conveyed  to  trustees  in  trust  for  certain  purposes,  and  in 
trust  after  the  decease  of  John  Andrews  and  his  wife,  if  there 
should  be  no  child,  to  transfer  the  trust  fund  to  such  persons 
as  the  said  John  Andrews  should  by  deed  or  will  appoint. 
John  Andrews,  by  his  will,  after  giving  sundry  legacies,  be- 
queathed, after  the  death  of  his  wife,  "all  the  rest  and  residue 
of  his  moneys,  and  securities  for  money,  goods,  chattels  and  per- 
sonal estates  whatsoever  and  wheresoever,  and  of  what  nature, 
kind  or  quaJity  soever  to  John  Emmot.''  The  master  of  rolls, 
after  quoting  the  above  citation  from  Parker  v.  Kett,  12  Mod. 
469,  said :  "If  one  applies  this  doctrine  to  the  present  case, 
*''^'*  the  testator  has  not  referred  to  the  power,  but  has  done  the 
act  generally;  and  he  had  property  of  which  he  could  dispose. 
....  The  testator  has  not  described  anything;  all  his  expres- 
sions will  refer  to  his  own  property.''  Held,  that  the  will  of 
John  Andrews  was  not  an  execution  of  the  power.  Upon  ap- 
peal the  decree  below  was  affirmed,  the  lord  chancellor  holding 
that  the  power  was  not  executed  by  the  will  of  John  Andrews, 
sayiuig:  "It  is  necessan^,  in  order  to  do  this,  that  he  should,  by 
his  will,  notify  his  intention  to  do  it  [execute  the  power].  It 
is  too  late  now  to  expect  that  a  testator,  in  order  to  execute  a 
power,  should  make  an  express  reference  to  it;  because  it  haa 
been  determined  that,  if  a  man  disposes  of  that  over  which 
he  has  a  power,  in  such  manner  that  it  is  impossible  to  impute 
to  him  any  other  intention  but  that  of  executing  the  power,  the 
act  shall  be  an  execution  of  the  power." 

In  Eoach  v.  Haines  (1803),  8  Ves.  Jr.  584,  Lord  Chancellor 
Eldon  held  that  a  power  of  appointment  was  not  executed  by 
a  general  bequest  of  property  described  as  "my  estate  and  ef- 
fects." That  such  a  bequest  could  pass  only  that  in  which  the 
testator  had  an  interest,  and  not  that  as  to  which  she  had  merely 
an  authority  to  appoint. 

In  Bradley  v.  Westcott  (1807),  13  Ves.  Jr.  445,  Sir  William 
Grant,  master  of  rolls,  decided  that  a  power  of  appointment 
was  not  executed  by  a  bequest  of  "all  my  personal  estate, 
money,  securities  for  money,  goods,  chattels  and  effects  whatso- 
ever and  wheresoever,  and  of  what  nature,  kind  or  quality  so- 
ever, and  all  my  estate  and  interest  therein,"  and  that  said  be- 
quest was  applicable  only  to  the  testator's  own  personal  prop- 
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erty.  To  the  same  effect  are  Lovell  v.  Knight  (1829),  3  Sim. 
275,  and  Leinpriere  v.  Valfy,  5  Sim.  108. 

In  Denn  v.  Eoake  (1830),  6  Bing.  475,  Alexander,  C.  B.,  in 
delivering  to  the  honse  of  lords  the  unanimous  opinion  of  the 
judges,  that  the  will  of  one  Sarah  Trymer  did  not  operate  as  an 
^''**  execution  of  her  power  to  dispose  of  certain  real  estate  by 
her  will,  said:  "There  are  many  cases  upon  this  subject,  and 
there  is  hardly  any  subject  upon  which  the  principles  appear  to 
have  been  stated  with  more  uniformity  or  acted  upon  with  more 
consistency.  They  begin  with  Sir  Edward  Clare's  case,  in  the 
reign  of  Queen  Elizabeth  to  be  found  in  the  Sixth  Eeport,  and 
are  continued  down  to  the  present  time;  and  I  may  venture  to 
say,  that  in  no  instance  has  a  power  or  authority  been  consid- 
ered as  executed,  unless  by  some  reference  to  the  power  or  au- 
thority, or  to  the  property  which  was  the  subject  of  it,  or  unless 
the  provision  made  by  the  person  intrusted  with  the  power 
would  have  been  ineffectual — would  have  had  nothing  to  operate 
upon  except  it  were  considered  as  an  execution  of  such  power  or 
authority. 

"In  this  case  there  is  no  reference  to  the  power,  there  is  no 
reference  to  the  subject  of  the  power,  and  there  is  sufficient  es- 
tate to  answer  the  devise  without  calling  in  the  aid  of  the  un- 
divided moiety  now  in    question It    is    said    that   the 

present  is  a  question  of  intention,  and  so  perhaps  it  is.  But 
there  are  many  cases  of  intention,  where  the  rules  by  which  the 
intention  is  to  be  ascertained  are  fixed  and  settled.  It  would 
be  extremely  dangerous  to  depart  from  these  rules  in  favor  of 
loose  speculation  respecting  intention  in  a  particular  case.  It 
is,  therefore,  that  the  wisest  judges  have  thought  proper  to  ad- 
here to  the  rules  I  have  mentioned,  in  opposition  to  what  they 
evidently  thought  the  probable  intention  in  the  particular  case 
before  them.' 

Sir  Edward  Sugden,  in  his  admirable  work  on  Powers  (vol- 
ume 1,  page  385),  uses  this  lan^age:  "It  is  firmly  settled  that  a 
mere  general  devise  or  bequest,  however  unlimited  in  terms,  will 
not  comprehend  the  subject  of  the  ^''^  power  unless  it  refer  to 
the  subject,  or  to  the  power  itself,  or  generally  to  any  power 
vested  in  the  testator." 

The  rules  of  the  common  law  in  respect  to  the  execution  of 
powers  were  changed  by  the  statute  of  1  Victoria,  chapter  26, 
section  27,  passed  in  1837,  which  provided  that  a  general  devise 
of  the  real  estate  of  the  testator  should  be  construed  to  include 
all  real  estate  over  which  such  testator  may  have  had  a  power  of 
appointment,  and  should  operate  as  the  execution  of  such  power, 
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unless  a  contrary  intention  should  appear  by  the  will,  and  that 
a  bequest  of  personal  estate  in  like  general  words  should  operate 
as  the  execution  of  such  power  under  similar  circumstances. 

The  leading  American  case  is  Blagge  v.  Miles  (18^1),  1  Story, 
426,  Fed.  Cas.  No.  1479,  in  which  Judge  Story  says :  "It  is  now 
admitted  to  be  established  as  the  general  rule  that  the  inten> 
tion  of  the  testator  is  the  pole  star  to  direct  the  court  in  the 
interpretation  of  wills.  ....  Similar  doctrines  now  generally 
prevail  in  regard  to  the  execution  of  powers,  and  especially  in 

regard  to  their  execution  by  last  will  and  testaments 

The  intention  to  execute  the  power  must  be  apparent  and  clear, 
so  that  the  transaction  is  not  fairly  susceptible  of  any  other  in- 
terpretation. If  it  be  doubtful,  under  all  the  circumstances, 
then  that  doubt  will  prevent  it  from  being  decreed  an  execution 
of  the  power 

"Three  classes  of  cases  have  been  held  to  be  sufficient  demon- 
strations of  an  intended  execution  of  the  power :  1.  Where  there 
has  been  some  reference  in  the  will,  or  other  instrument,  to  the 
power ;  2.  Or  a  reference  to  the  property,  which  is  the  subject  on 
which  it  is  to  be  executed ;  3.  Or  where  the  provision  in  the  will 
or  other  instrument,  executed  by  the  donee  of  the  power,  would 
otherwise  be  ineffectual,  or  a  mere  nullity;  in  other  words,  it 
would  have  no  operation^  except  as  an  execution  of  the  power.'' 

377  rjy^Q  j^jg  |_]^^g  gfated  was  referred  to  with  approval  by  the 
supreme  court  of  the  United  States  in  Blake  v.  Hawkins,  98  U. 
S.  315,  396,  25  L.  ed.  139,  and  Lee  v.  Simpson,  134  U.  S.  572, 
590,  10  Sup.  Ct.  Eep.  631,  33  L.  ed.  1038.  In  many  of  the 
states  the  common-law  rules  as  to  the  execution  of  powers  have 
been  altered  by  statutes  similar  to  that  of  1  Victoria,  but  where 
not  so  altered,  with  very  few  exceptions,  said  rules  appear  to  be 
in  force  in  this  country. 

In  Maryland  a  statute  of  this  character  was  adopted  in  1888, 
but  prior  to  that  time  it  was  uniformly  held  that  the  intention  to 
execute  a  power  of  appointment  by  will  must  appear  by  a  ref- 
erence in  the  will  to  the  power,  or  to  the  subject  of  it,  or  from 
the  fact  that  the  will  would  be  inoperative  without  the  aid  of 
the  power:  Mory  v.  Michael  (1861),  18  Md.  227;  Foos  v.  Scarf 
(1880),  55  Md.  301;  Cooper  v.  Haines  (1889),  70  Md.  282,  17 
Atl.  179.  The  common-law  rule  was  applied  in  New  Jersey  in 
the  case  of  Meeker  v.  Breintnall  (1884),  38  N.  J.  Eq.  345,  and 
in  Connecticut  in  the  case  of  Hollister  v.  Shaw  (1878),  46 
Conn.  248. 

In  Massachusetts,  in  Amory  v.  Meredith,  7  Allen,  397,  de- 
cided in  1863,  the  common-law  rule  was  rejected,  and  the  rule 
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of  the  statute  of  1  Yictoria  adopted,  as  more  likely  to  accom- 
plish the  intention  of  persons  having  powers  of  appointment. 
The  court  says :  "We  are  aware  of  no  decisions  in  this  common- 
wealth binding  on  us  as  an  authority  which  should  compel  us 
to  adopt  a  rule  of  construction  likely  in  a  majority  of  cases 
to  defeat  the  intention  it  is  designed  to  ascertain  and  effectuate. 
Seeking  for  the  intention  of  the  testator  the  rule  of  the  English 
statute  (1  Victoria,  chapter  26,  section  27)  appears  to  us  the 
wiser  and  safer  rule.^' 

This  case  was  followed  in  the  later  Massachusetts  cases,  and 
also  in  New  Hampshire:  Emery  v.  Haven  (1893),  67  X.  H. 
503,  35  Atl.  940. 

^''^  In  Pennsylvania  the  courts  adhered  to  the  old  rule  of 
construction  until  the  adoption  of  the  statute  of  1879,  which 
pro^^ded  that  "a  bequest  of  the  personal  estate  of  the  testator, 
or  any  bequest  of  personal  property  described  in  a  general  man- 
ner, shall  be  construed  to  include  any  personal  estate  or  any 
personal  estate  to  which  such  description  shall  extend,  as  the 
case  may  be,  which  he  may  have  power  to  appoint  in  any  man- 
ner he  may  think  proper,  and  shall  operate  as  an  execution  of 
such  power,  unless  a  contraiy  intention  shall  appear  by  the 
will." 

If  this'  statute  was  applicable  to  the  question  before  us,  the 
will  of  Augustin  S.  Lane  would,  without  doubt,  be  a  valid  exe- 
cution of  the  power.  But  the  donor  of  the  power,  Jesse  Lane, 
being  a  citizen  and  resident  of  this  state,  and  his  will  a  Delaware 
will,  and  the  trustee  a  citizen  and  resident  of  this  state,  the 
question  as  to  execution  of  the  power  is  to  be  determined  by 
the  law  of  this  state,  and  not  by  the  law  of  Pennsylvania,  the 
domicile  of  Augustin  S.  Lane.  Questions  as  to  the  execution 
of  a  power  of  appointment  of  personal  property  are  to  be  de- 
cided by  the  law  of  the  domicile  of  the  donor  of  the  power,  and 
not  by  the  law  of  the  domicile  of  the  donee  of  the  power.  This 
was  conceded  in  the  argument  of  the  counsel  of  the  defend- 
ants, and  is  abundantly  established  by  authority  in  this  country 
and  in  England:  Cotting  v.  De  Sartiges,  17  E.  I.  669,  24  Atl. 
530,  16  L.^E.  A.  367;  Sewall  v.  Wilmer,  132  Mass.  131;  Bing- 
ham's Appeal,  64  Pa.  St.  345;  Pouey  v.  Hordern  (1900),  L. 
E.  1  Ch.  Div.  492;  Hernando  v.  Sawtell,  L.  E.  27  Ch.  Div. 
284,  294;  In  re  Megret  (1901),  1  Ch.  Div.  547. 

The  only  reported  case  in  this  state  as  to  the  execution  of  a 
power  of  appointment  is  Davis  v.  Vincent,  1  Houst.  416,  decided 
by  the  superior  court  in  1857.     By  the   will  of    Jolm    Goslin 
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power  was  given  to  his  widow  by  ^"^^  her  will  "to  devise  the 
estate,  both  real  and  personal,  to  their  children,  or  their  proper 
heirs,  as  she  might  deem  right  and  equal  in  her  best  judgment, 
which  should  be  final."  By  her  will  she  provided  as  follows: 
"My  executors,  hereinafter  named,  shall  advertise  and  sell  at 
public  sale  all  of  my  real  estate."  The  court  held  that  she  was 
not  authorized  by  her  husband's  will  to  direct  a  sale  of  the 
property,  and  that  there  was  therefore  no  valid  execution  of  the 
power.  After  alluding  to  the  fact  that  the  will  of  the  widow 
contained  no  reference  to  the  will  of  her  husband,  or  to  the 
right  or  power  conferred  by  it,  or  to  the  subject  matter  of  the 
power,  and  that  in  her  will  she  invariably  speaks  of  the  land 
as  her  own,  the  court  adds:  "We  therefore  cannot  say  that  we 
are  satisfied,  in  addition  to  the  other  objections  raised  to  the 
execution  of  the  power  delegated,  that  it  was  the  intention  of 
Mrs.  Goslin  to  execute  it  in  the  manner  which  her  husband's 
will  required,  and  which  intention  must  always  appear  in  the 
execution  of  such  a  power,  either  by  a  reference  to  the  power 
itself  or  by  some  relation  to  the  subject  matter  of  it  in  a  way 
which  can  leave  no  doubt  of  the  intention  to  execute  the  power." 

While  the  first  ground  of  objection  was  sufficient,  the  latter 
were  equally  applicable  and  conclusive,  and  cannot  properly  be 
treated  as  obiter.  We  regard  this  case  as  a  distinct  recognition 
of  the  binding  force  in  this  state  of  the  common-law  rules  re- 
lating to  the  execution  of  powers. 

In  the  absence  of  any  decision  upon  the  subject  in  this  state, 
we  should  feel  obliged  to  adopt  the  common-law  rule  of  construc- 
tion, as  the  practice  here  has  been  quite  uniform  to  adhere  to  the 
common  law  until  altered  by  statute,  and  especially  so  in  matters 
relating  to  title  to  property:  Clawson  v.  Primrose,  4  Del.  Ch. 
643. 

^^^  Applying  the  settled  common-law  rules  of  construction 
to  the  will  of  Augustin  S.  Lane,  we  have  no  difficulty  in  reach- 
ing the  conclusion  that  it  was  not  an  execution  of  his  power  of 
appointment.  It  certainly  cannot  be  said  of  this  will  that  the 
intention  to  execute  the  power  is  apparent  and  clear,  and  that 
is  not  fairly  susceptible  of  any  other  interpretation.  It  is  at 
least  doubtful,  under  all  the  circumstances,  and  that  doubt  is 
sufficient  to  prevent  it  from  being  decreed  an  execution  of  the 
power:  Blagge  v.  Miles,  1  Story,  426,  Fed.  Cas.  No.  1479.  There 
is  nothing  in  the  will  or  in  the  circumstances  of  the  testator, 
his  family  or  estate,  so  far  as  they  are  known  to  us,  to  indicate 
that  it  was  his  intention  to  execute  the  power.  He  designates 
the  property  bequeathed  by  him  as  "all  my  estate,  real  and 


June,  1903.]  Lane  v.  Lane.  131 

personal,  of  whatever  kind  and  wheresoever  situate."  While 
he  was  entitled  to  the  income  of  the  trust  fund  during  his  life, 
and  had  the  right  to  dispose  of  it  by  his  will,  it  was  not,  in 
any  proper  sense,  his  estate  or  any  part  of  his  estate.  The  words 
**of  whatever  kind  and  wheresoever  situate"  do  not  in  any  de- 
gree enlarge  the  meaning  or  operation  of  the  words  "all  my 
estate." 

In  Andrews  v.  Emmot,  2  Brown  Ch.  297,  and  Bradley  v. 
Westcott,  13  Ves.  Jr.  445,  similar,  and  even  stronger,  super- 
added words  were  held  to  have  no  such  efEect.  The  words  "all 
my  estate,"  "my  estate,"  and  "estate,"  as  they  occur  in  the  latter 
part  of  the  second  item,  and  in  the  third  item  of  the  will,  ob- 
viously refer  to  what  the  testator  had  already  bequeathed  viz., 
his  own  property,  and  not  to  that  as  to  which  he  had  only  a 
power  of  appointment. 

This  will  does  not  allude  to  the  will  creating  the  power,  or  to 
the  power,  or  to  the  trust  fund,  the  subject  of  the  power.  If  the 
operation  of  the  will  be  limited  to  the  testator's  own  estate  it 
will  ^^^  not  be  ineffectual,  as  he  had  at  the  time  of  his  decease 
a  personal  estate,  the  income  of  which  was  abundantly  sufficient 
to  pay  the  annuity  of  twelve  hundred  dollars  for  his  wife  and 
to  support  and  to  educate  his  son  during  his  minority. 

We  are,  therefore,  of  the  opinion  that  the  decree  of  the  chan- 
cellor should  be  affirmed,  and  it  is  so  ordered. 


An  Intention  to  Execute  a  Power  sufficiently  appears:  1.  "When  there 
is  some  reference  to  the  power  in  the  instrument  of  execution;  2. 
When  there  is  a  reference  to  the  property  which  is  the  subject  mat- 
ter on  which  the  execution  of  the  power  is  to  operate;  3.  When  the 
instrument  of  execution  can  have  no  operation  unless  in  execution 
of  the  power:  Terry  v.  Kodahan,  79  Ga.  278,  11  Am.  St.  Eep.  420. 
As  to  the  necessity  of  the  instrument  of  execution  referring  to  the 
power,  see  Cathey  v.  Cathey,  9  Humph.  470,  49  Am.  Dec.  714;  Mat- 
thews V.  Capshaw,  109  Tenn.  480,  97  Am.  St.  Rep.  854;  McCreary  v. 
Bomberger,  151  Pa.  St.  323,  31  Am.  St.  Eep.  760;  Gulf  Eed  Cedar 
Lumber  Co.  v.  O'Neal,  131  Ala.  117,  90  Am.  St.  Eep.  22;  Young  v. 
Sheldon,  139  Ala.  444,  101  Am.  St.  Eep.  44, 

On  Conflict  of  Laws  affecting  powers  of  appointment,  see  Lawrence 's 
Estate,  136  Pa.  St.  354,  20  Am.  St.  Eep.  925. 
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SZYMANSKI  V.  BLUMENTHAL. 

[4  Penne.  511,  56  Atl.  674.] 

MASTER  AND  SERVANT.— The  Degree  of  Care  Rectuired  of 
a  Master  in  furnishing  his  employes  with  a  reasonably  safe  place 
and  apparatus  for  their  work  is  largely  dependent  on  the  danger 
to  which  the  employes  are  or  may  be  exposed,     (p.  134.) 

THE  QUESTION  OF  NEGLIGENCE  is  One  of  Law  for  the 
Court  Only  where  the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  or,  in  other  words,  the  case 
should  not  be  withdrawn  from  the  jury  unless  the  conclusion  fol- 
lows, as  a  matter  of  law,  that  no  recovery  can  be  had  upon  any 
view  which  can  properly  be  given  to  the  facts  the  evidence  tends 
to  establish,     (p.  135.) 

NEGLIGENCE— Loose  Pulley  for  Stopping  Machinery,  Lia- 
bility for  Injuries  Due  to  Its  Becoming  Fast.— The  question  whether 
a  loose  pulley  for  stopping  machinery  is  sufficient  or  insufficient, 
where  its  failure  to  remain  loose  will  almost  inevitably  result  in 
the  death  of  an  employ^,  should  not  be  determined  by  the  court  as 
as  a  matter  of  law,  but  left  to  the  jury,  in  an  action  to  recover  for 
the  death  of  an  employ^  caused  by  such  pulley  becoming  fast.  (pp. 
135,   136.) 

NEGLIGENCE,  Pleading  of,  When  Sufficiently  Specific— In 
an  action  to  recover  for  the  death  of  an  employe  caused  by  the  be- 
coming fast  of  a  loose  pulley  by  which  a  revolving  drum  in  which 
he  was  working  was  put  in  motion,  a  complaint  which  states  the 
duty  of  the  defendant  to  provide  proper  and  suitable  appliances  to 
prevent  the  sudden  starting  of  the  drum,  and  that  he  negligently 
provided  and  suffered  to  be  used  an  improper  and  unsafe  appliance 
for  this  purpose,  and  in  consequence  thereof  the  drum  suddenly 
started  in  motion,  by  reason  whereof  an  employS  was  so  injured  that 
he  died,  sufficiently  pleads  the  negligence  on  account  of  which  the 
recovery  is  sought,     (p.  136.) 

MASTER  AND  SERVANT— Rules.— It  is  the  Duty  of  the 
Master  to  Make  and  promulgate  proper  rules  for  the  government  of 
his  servants  and  business  whenever  his  business  is  so  large  or  com- 
plicated as  to  make  his  personal  supervision  impracticable,     (p.  136.) 

NEGLIGENCE,  Contributory,  Question  of,  When  Must  be 
Submitted  to  the  Jury. — Where  there  is  a  question  arising  from  the 
evidence  whether  the  danger  was  obvious  and  should  have  been 
known  to  the  servant  under  all  the  circumstances,  or,  if  not,  whether 
he  had  been  properly  instructed,  the  question  of  the  liability  of  his 
master  is  for  the  jury,  under  proper   instructions,     (p.   137.) 

NEGLIGENCE,  Contributory,  When  does  not  Appear  as  a 
Matter  of  Law. — If  an  employ^  was  injured  by  a  loose  pulley  becom- 
ing fast,  whereby  a  drum  in  which  he  was  at  work  was  caused  to 
revolve,  and  thereby  to  inflict  injuries  on  him  resulting  in  his  death, 
he  cannot,  as  a  matter  of  law,  be  held  to  have  been  guilty  of  con- 
tributory negligence,  but  the  question  whether  the  danger  of  the 
loose  pulley  becoming  fast  was  known  to  him,  or  was  so  patent  that 
it  should  have  been  so  known,  should,  under  proper  instructions,  be 
submitted  to  the  jury.     (p.  137.) 

Andrew  E.   Sanborn  and  Edwin  E.   Cochran,  Jr.,  for  the 
plaintiflE  in  error. 
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William  S.  Hilles,  for  the  defendants  in  error. 

^^^  SPETJANCE,  J,  This  action  was  brought  by  the  widow 
of  Andrew  Szymanski  for  the  recovery  of  damages  for  the  death, 
of  her  husband,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendants.  The  defendants  were  morocco  manufacturers 
and  the  deceased  was  one  of  their  employes.  The  defendants 
used  for  dyeing  and  washing  skins  a  number  of  large  wooden 
drums  which  were  revolved  by  steam  power  by  means  of  cog- 
wheels fitting  into  ratchets  on  the  drums.  The  cog-wheels  were 
attached  to  counter  shafts  on  each  of  which  were  two  pulleys — ■ 
one  tight  and  the  other  loose.  In  the  ordinary  operation  of 
the  machinery,  when  the  belt  from  the  main  shaft  was  on  the 
tight  pulley,  the  drum  revolved,  and  when  on  the  loose  pulley, 
the  drum  would  be  at  rest. 

When  the  skins  were  sufficiently  treated,  it  was  usual  to  stop 
the  drum  by  transferring  the  belt  from  the  tight  to  the  loos© 
pulley,  when  a  -man  entered  the  drum  by  a  manhole  for  the 
purpose  of  removing  the  plugs  and  discharging  the  liquid.  The 
drum  having  been  thus  stopped,  Szymanski,  in  the  usual  course 
of  his  employment,  entered  the  drum  for  the  purpose  of  remov- 
ing the  plug,  when  suddenly  and  without  warning  the  drum 
rapidly  revolved.  Immediately  other  employes  attempted  to 
stop  it,  but  after  some  delay,  other  means  having  failed,  the 
belt  was  cut  and  '^^^  the  revolutions  ceased.  Szymanski  was 
found  under  the  liquid  and  skins,  unconscious,  and  he  died  from 
the  effects  of  his  injuries  shortly  after  his  removal  from  the 
drum.  The  loose  pulley  was  found  to  be  fast  and  tight  to  the 
shaft  and  the  shaft  hot  and  bent.  There  was  much  evidence 
as  to  what  might  cause  a  loose  pulley  to  become  tight,  but  there 
was  no  evidence  as  to  what  caused  the  loose  pulley  to  become 
fast  on  this  occasion. 

Upon  the  close  of  the  plaintiff's  testimony,  the  court,  on 
motion  of  the  defendants,  ordered  a  nonsuit,  which  being  re- 
fused by  the  plaintiff,  the  court  directed  the  jury  to  return  a 
verdict  for  the  defendants,  for  the  reasons  stated  in  the  opinion 
on  the  motion  for  a  nonsuit,  viz.,  that  there  was  no  sufficient; 
evidence  to  warrant  the  case  going  to  the  jury. 

In  the  opinion  upon  the  motion  for  a  nonsuit  the  court  as- 
sumed, as  was  fully  justified  by  the  evidence,  that  the  death  of 
Szymanski  resulted  from  a  loose  pulley  becoming  fast  upon  the 
shaft,  and  that  the  evidence  did  not  disclose  what  caused  the 
pulley  to  become  fast.  The  peremptory  instruction  to  the  jury 
was  based  solely  upon  the  theory  that  the  plaintiff  could  not 
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recover  without  proof,  or  evidence  tending  to  prove,  the  cause 
of  the  loose  pulley  becoming  fast,  and  that  this  was  the  result 
of  the  negligence  of  the  defendants. 

This  view  of  the  subject  entirely  ignored  two  other  very  im- 
portant questions,  viz.,  whether  the  defendants,  upon  the  evi- 
dence, were  guilty  of  negligence  (1)  in  not  furnishing  the  de- 
ceased employe  with  a  reasonably  safe  place  in  which  to  work, 
and  (2)  in  not  providing  suitable  rules  for  his  government  and 
guidance. 

In  Tully  V.  Philadelphia  etc.  R.  E.  Co.,  2  Penne.  (Del.)  537, 
82  Am.  St.  Eep.  425,  47  Atl.  1019,  this  court  said:  "Negli- 
gence, in  a  legal  sense,  is  no  more  or  less  than  this :  the  failure 
to  observe  for  the  protection  of  the  interests  of  another  person, 
that  degree  of  care,  precaution,  and  vigilance  which  the  cir- 
cumstances justly  demand,  whereby  such  other  person  suffers 
injury." 

515  ^'"Wliile  the  obligation  to  exercise  care  in  the  conduct  of 
one's  business  varies  under  different  circumstances,  there  al- 
ways remains  the  duty  to  exercise  such  reasonable  care  as  should 
be  exercised  by  a  person  of  ordinary  prudence  under  like  cir- 
cumstances." 

In  the  recent  case  of  Strattner  v.  Wilmington  City  Electric 
Co.,  3  Penne.  (Del.)  247,  50  Atl.  57,  the  court  say:  "It  was, 
therefore,  the  duty  of  the  defendant  to  provide  for  the  plaintiff 
a  reasonably  safe  place  in  which  to  work,  and  reasonably  safe 
machinery  and  appliances  with  which  to  work  in  the  prosecu- 
tion of  his  employment.  Such  place,  machinery  and  appliances 
need  not  have  been  the  latest,  the  most  improved,  or  the  best; 
but  they  must  have  been  so  adapted  to  and  adequate  for  the 
purposes  for  which  they  were  used  to  be  reasonably  safe  under 
all  the  conditions  of  the  employment." 

The  degree  of  care  required  of  an  employer  in  furnishing  his 
employes  with  a  reasonably  safe  place  and  apparatus  for  his 
work  is  largely  dependent  upon  the  danger  to  which  the  em- 
ploye is  or  may  be  exposed.  An  apparatus  which  is  suitable  and 
safe  for  many  purposes  may  be  unsuitable  and  unsafe  for  others. 
A  loose  pulley  for  stopping  machinery  is  doubtless  in  most  cases 
entirely  sufficient,  but  the  question  remains  whether  this  device 
alone  is  sufficient  and  safe  where  its  failure  to  remain  loose 
will  almost  inevitably  result  in  the  death  of  any  employe  who 
may  chance  to  be  within  the  drum  with  which  it  is  used.  There 
was  evidence  to  the  effect  that  loose  pulleys  were  liable  to  be- 
come tight  from  various  causes,  e.  g.,  from  a  blow-hole  in  the 
metal,  from  grit  or  other  hard  substance,  from  want  of  oil,  from 
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the  expansion  of  the  metal  by  heat:  and  that  the  loose  pulley 
in  this  case  had  a  few  months  before  this  accident  become  tight 
from  some  unknown  cause. 

If  the  case  had  been  submitted  to  the  jury,  and  they  had  found 
from  the  evidence  that  it  was  the  duty  of  the  defendants  to  pro- 
vide some  more  certain  method  or  device  than  a  loose  pulley  for 
keeping  the  drum  at  rest,  and  that  by  reason  of  their  failure 
to  perform  that  *****  duty  they  were  guilty  of  negligence,  further 
inquir}'  as  to  the  cause  of  the  pulley  becoming  fast,  or  whether 
this  was  the  result  of  the  defendants'  negligence,  would  have 
been  quite  unnecessary. 

It  appears  from  the  evidence  that  the  only  means  provided 
by  the  defendants  for  keeping  the  drum  at  rest  was  the  transfer 
of  the  belt  to  the  loose  pulley.  The  iron  pipe  sometimes  used 
as  a  prop  under  one  side  of  the  drum  was  probably  not  used  to 
prevent  its  revolution,  but  if  it  was,  it  was  wholly  insufficient 
for  the  purpose,  being  unsupported  and  liable  to  fall  with  any 
oscillation  of  the  drum. 

It  is  manifest  from  the  evidence  that  there  were  other  and 
inexpensive  methods  by  which  the  revolution  of  the  drum  might 
have  been  effectually  prevented;  for  example,  by  throwing  off 
entirely  the  counter  shaft  belt,  by  securely  fastening  props  under 
both  sides  of  the  drum,  or  by  attaching  to  the  counter  shaft  or 
drum  a  clutch  to  hold  it  fast. 

There  was  testimony  tending  to  show  that  the  means  provided 
by  the  defendants  for  preventing  the  revolution  of  the  drum 
were  inadequate,  and  that  the  drum  as  used  by  the  defendants 
was  not  a  reasonably  safe  place  in  which  to  work,  and  that  these 
things  were  known  to  the  defendants,  or,  by  the  exercise  of  rea- 
sonable care,  should  have  been  known  to  them. 

The  following  accurate  statement  of  the  ride  which  should 
guide  courts  in  the  determination  of  questions  of  negligence  is 
found  in  the  case  of  Gardiner  v.  Michigan  Cent.  E.  E.  Co.,  150 
U.  S.  349,  14  Sup.  Ct.  Eep.  140,  37  L.  ed.  1107.  "The  ques- 
tion of  negligence  is  one  of  law  for  the  court,  only  where  the 
facts  are  such  that  all  reasonable  men  must  draw  the  same  con- 
clusion from  them,  or,  in  other  words,  a  case  should  not  be 
withdrawn  from  the  jury  unless  the  conclusion  follows  as  a 
matter  of  law,  that  no  recovery  can  be  had  upon  any  view  which 
can  be  properly  taken  of  the- facts  the  evidence  tends  to  estab- 
lish." 

Applying  this  rule,  we  are  of  the  opinion  that  this  case 
should  have  been  submitted  to  the  jury  under  proper  instruc- 
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tions,  as  the  record  discloses  evidence  from  which,  the  jury 
might  reasonahly  '^^'^  have  found  that  the  defendants  were 
guilty  of  negligence  in  not  providing  the  employe  with  a  rea- 
sonably safe  place  in  which  to  work. 

In  the  argument  before  us  it  was  contended  that  the  alle- 
gations of  the  declaration  charging  the  defendants  with  negli- 
gence in  not  providing  the  employe  with  a  reasonably  safe  place 
in  which  to  work  were  not  supported  by  the  evidence.  These 
allegations  might,  in  the  light  of  the  evidence,  have  been  made 
more  specific,  as,  for  example,  by  stating  that  the  loose  pulley 
was  liable  to  become  fast,  and  that  it  was  for  that  reason,  when 
used  alone,  an  unsafe  or  insufficient  appliance.  The  third  count, 
after  stating  the  duty  of  the  defendants  to  provide  proper  and 
suitable  appliances  to  prevent  the  sudden  starting  in  motion 
of  the  drum,  alleges  that  the  defendants  negligently  provided 
and  suffered  to  be  used  an  improper  and  unsafe  appliance  for 
this  purpose,  in  consequence  whereof  the  drum  suddenly  started 
in  motion,  by  reason  whereof  the  employe  was  so  injured  that 
he  died.  This  count  appears  to  be  sufficient,  and  there  is  evi- 
dence tending  to  support  it.  We  do  not  think  that  there  is  any 
material  variance  between  the  allegations  of  the  declaration  and 
the  evidence  in  respect  to  the  insufficiency  of  the  apparatus  pro- 
vided by  the  defendants  for  keeping  the  drum  at  rest.  No  such 
variance  appears  to  have  been  insisted  on  at  the  trial,  and  it  is  too 
late  to  urge  it  now:  New  York  Cent.  Ins.  Co.  v.  National  Ins. 
Co.,  14  N,  Y.  89. 

It  is  the  duty  of  a  master  to  make  and  promulgate  proper 
rules  for  the  government  of  his  servants  and  business  whenever 
his  business  is  so  large  or  complicated  as  to  make  his  personal 
supervision  impracticable:  Eex  v.  Pullman  Palace  Car  Co.,  2 
Marv.  (Del.)  337,  43  Atl.  246;  Murphy  v.  Hughes  Bros.  & 
Bangs,  1  Penne.  (Del.)  250,  40  Atl.  187. 

The  evidence  disclosed  that  the  morocco  factory  of  the  de- 
fendants was  a  very  large  establishment,  using  many  complicated 
machines,  and  employing  several  hundred  men,  and  that  there 
were  no  published  or  promulgated  rules  or  regulations  for  the 
government  ^^®  of  the  defendants,  servants  or  business.  If 
there  had  been  a  rule  prohibiting  any  employe  from  entering 
a  drum  unless  the  belt  was  thrown  entirely  off,  it  is  probable 
that  the  life  of  Szymanski  would  have  been  saved.  But  it  is 
not  necessary  for  us  to  determine  whether  in  this  case  rules 
should  have  been  promulgated,  or  what  those  rules  should  have 
been,  or  whether  the  want  of  such  rules  occasioned  the  death  of 
the  employ^. 
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These  were  questions  proper  for  the  consideration  of  the  jury, 
and  the  evidence  on  behalf  of  the  plaintiff  was  sufficient  for 
their  determination.  As  neither  the  contributory  negligence  of 
the  employe  nor  his  assumption  of  the  risks  of  his  employment 
was  assigned  by  the  defendants'  counsel  or  by  the  court  as 
ground  for  the  nonsuit  or  binding  instructions,  they  cannot  now 
be  properly  urged  in  support  of  the  judgment  below.  But  if 
the  withdrawal  of  the  case  from  the  jury  had  been  based  by  the 
court  upon  these  grounds,  or  either  of  them,  we  do  not  con- 
sider the  evidence  sufficient  for  that  purpose. 

Where  there  is  a  question  arising  from  the  evidence  whether 
the  danger  was  obvious,  and  should  have  been  known  to  the  ser- 
vant under  all  the  circumstances,  or  if  not,  whether  he  had  been 
properly  instructed,  the  question  of  the  liability  of  the  master 
is  one  for  the  jury  under  proper  instructions:  Bethlehem  Iron 
Co.  v.  Weiss,  100  Fed.  45,  40  C.  C.  A.  270. 

Whether  the  danger  of  the  loose  pulley  becoming  fast  was 
known  to  the  deceased,  or  was  so  patent  that  it  should  have 
been  known  to  him,  was,  under  instructions  by  the  court,  a 
proper  subject  for  the  consideration  of  the  jury;  but  the  evi- 
dence on  that  point  was  not  so  conclusive  as  to  warrant  the 
court  in  deciding  that  the  deceased  knew,  or  should  have  known 
of  such  danger,  and  that  he  assumed  the  risk  arising  therefrom. 

The  judgment  below  is  reversed. 


The  Liability  of  an  Employer  to  his  employes  for  injuries  resulting 
from  defective  machinery  and  appliances  is  discussed  in  the  mono- 
graphic note  to  Brazil  Block  Coal  Co.  v.  Gibson^  98  Am.  St.  Eep. 
289-325.  For  a  general  consideration  of  the  principles  governing  the 
liability  of  employers  for  injuries  to  their  employes,  see  the  mono- 
graphic note  to  Houston  etc.  Ey.  Co.  v.  De  Walt,  97  Am.  St.  Eep. 
884-900. 

One  of  the  Positive  Duties  of  an  Employer  is  to  adopt  rules  for  the 
protection  and  safety  of  his  employes,  where  he  is  engaged  in  a  com 
plex  business:  Moore  Lime  Co.  v.  Eichardson,  95  Va.  326,  64  Am.  St 
Eep.  785;  Harrison  v.  Detroit  etc.  E.  E.  Co.,  79  Mich.  409,  19  Am 
St.  Eep.  180;  Missouri  etc.  Ey.  Co.  v.  McElyea,  71  Tex.  386,  10  Am 
St.  Eep.  749;  Eeagan  v.  St.  Louis  etc.  Ey.  Co.,  93  Mo.  348,  3  Am.  St 
Eep.  542;  Lewis  v.  Seifert,  116  Pa.  St.  628,  2  Am.  St.  Eep.  631; 
Bushby  v.  New  York  etc.  E.  E.  Co.,  107  N.  Y.  374,  1  Am.  St.  Eep. 
844. 
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HATHORNE  v.  PANAMA  PARK  COMPANY. 
[44  Fla.   194,   32   South.   812.] 

JURY,  Right  to  Trial  by.— A  Constitutional  provision  that 
"the  right  of  trial  by  jury  shall  be  secured  to  all  and  remain  in- 
violate forever"  guarantees  a  right  of  trial  by  jury  only  in  those 
cases  where  at  the  time  of  the  adoption  of  the  constitution  the  law 
gave  that  right,  and  not  in  those  cases  where  the  right  and  the 
remedy  with  it  are  thereafter  created  by  statute,  nor  where  the  cause 
was  already  the  subject  of  equity  jurisprudence,     (p.  139.) 

JURY,  Right  to  Trial  by.— In  Equity  the  parties  have  no  ab- 
solute right  to  a  jury  trial,  and  the  constitution  of  Tlorida  does  not 
guarantee  such  right,     (p.  140.) 

JURY,  Right  to  Trial  by— Enforcement  of  Lien  in  Equity.— 
A  statute  providing  for  the  enforcement  of  mechanics'  liens  by  bill 
in  equity  is  not  in  derogation  of  a  declaration  of  rights  that  "the 
right  of  trial  by  jury  shall  be  secured  to  all  and  remain  inviolate 
forever."     (p.   140.) 

MECHANIC'S  LIEN— Subcontractors.— A  Statute  giving  sub- 
contractors a  lien  for  the  amount  due  by  the  owner  to  the  con- 
tractor refers  to  the  amount  due  under  the  contract  for  improve- 
ments, and  not  to  an  indebtedness  growing  out  of  some  other  trans- 
action,    (p.    141.) 

Stephen  E.  Foster,  J.  W.  Archibald  and  A.  H.  King,  for 
the  appellant. 

No  appearance  for  the  appellee. 

i»»  MAXWELL,  C.  The  appellant,  Joseph  Hathorne,  filed 
in  the  circuit  court  of  Duval  county  his  bill  against  the  Panama 
Park  Company,  a  corporation,  and  certain  parties  doing  busi- 
ness as  the  Jacksonville  Construction  Company,  to  enforce  a 
lien  for  labor  and  materials,  upon  certain  real  estate,  the  prop- 
erty of  the  Panama  Park  Company. 

(138) 
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The  bill  alleged  that  the  Jacksonville  Construction  Com- 
pany had  contracted  with  the  Panama  Park  Company  to  put 
certain  improvements  upon  its  property,  and  that  complain- 
ant had  under  contract  between  himself  and  the  construction 
company  performed  a  certain  part  of  said  contract  in  the 
year  1896  for  which  he  claimed  a  lien  upon  the  property  in 
question. 

The  bill  was  demurred  to  by  the  Panama  Park  Company 
as  being  without  equity,  as  depriving  defendant  of  its  right  of 
trial  by  jury,  as  attempting  to  condemn  its  property  not  by 
due  course  of  law,  as  being  too  vague  in  showing  whether 
complainant  claimed  to  be  in  privity  with  the  owner,  and 
as  not  clearly  setting  forth  which  of  the  statutory  liens  was 
claimed. 

The  demurrer  was  sustained,  the  decree  rendered  by  the 
court  further  stating  that  as  there  was  no  equity  therein, 
*®®  the  bill  should  be  dismissed.  From  this  decree  complain- 
ant appeals. 

It  does  not  distinctly  appear  from  the  decree  upon  what 
theory  the  court  sustained  the  demurrer,  but  from  a  mo- 
tion made  here  to  advance  the  cause  because  of  the  great 
interest  and  importance  of  having  a  determination  by  this 
court  of  the  correctness  of  the  ruling  of  the  lower  court  in 
holding  section  1744  of  the  Eevised  Statutes  to  be  in  deroga- 
tion of  section  3  of  the  Declaration  of  Eights  in  the  constitu- 
tion, from  the  brief  of  counsel,  and  from  the  fact  that  with- 
out giving  the  complainant  an  opportunity  to  amend,  the  court 
dismissed  his  bill,  we  infer  that  the  decree  was  based  upon 
the  ground  that  equity  had  no  jurisdiction  of  the  case,  as  such 
jurisdiction  would  deprive  the  defendant  of  his  right  of  trial 
by  jury.  We  therefore  discuss  first  that  ground  of  the  de- 
murrer. 

Section  3  of  the  Declaration  of  Eights  provides  that  "the 
right  of  trial  by  jury  shall  be  secured  to  all  and  remain  in- 
violate forever."  This,  however,  guarantees  to  the  citizens  a 
right  of  trial  by  jury  only  in  those  cases  where  at  the  time  of 
the  adoption  of  the  constitution,  the  law  gave  that  right;  and 
not  in  those  cases  where  the  right,  and  the  remedy  with  it,  are 
thereafter  created  by  statute,  nor  where  the  cause  was  already 
the  subject  of  equity  jurisdiction :  Lavey  v.  Doig,  25  Fla.  611, 
6  South.  259;  Hughes  v.  Hannah,  39  Fla.  365,  22  South.  613; 
Buckman  v.  State,  34  Fla.  48,  15  South.  697,  24  L.  E.  A.  806; 
Wiggins  V.  Williams,  36  Fla.  637,  18  South.  859,  30  L.  E.  A. 
764. 
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The  statute  under  which  this  lien  is  claimed  in  section  1744 
of  the  Eevised  Statutes  expressly  authorizes  its  enforce- 
ment by  bill  in  equity  or  by  proceedings  at  law.  That  stat- 
ute creates  a  new  right  unknown  to  the  common  ^^'  law  and 
it  was  competent  for  the  legislature  to  provide  for  the  en- 
forcement of  that  right  either  at  law  or  in  equity:  Wiggins 
V.  Williams,  36  Fla.  637,  18  South.  859,  30  L.  R.  A.  754;  St. 
Johns  etc.  E.  E.  Co.  v.  Bartola,  28  Fla.  83,  9  South.  853 ;  Gull 
Eiver  Lumber  Co.  v.  Keefe,  6  Dak.  160,  41  N.  W.  743.  In 
equity,  parties  have  not  and  never  had  an  absolute  right  to 
a  jury  trial,  and  the  provision  of  the  constitution  quoted  does 
not  guarantee  such  right.  As  the  legislature  had  power  to 
grant  jurisdiction  to  courts  of  equity  to  enforce  this  new  right 
created  by  it,  and  did  not  provide  for  a  jury  trial,  the  court 
of  chancery  has  jurisdiction  to  enforce  the  lien  as  against  the 
appellee  in  this  case  according  to  the  regular  course  of  proce- 
dure in  that  court  without  a  jury,  and  the  grounds  of  demurrer 
questioning  that  right  were  not  well  taken. 

There  is  another  respect,  however,  within  the  scope  of  the 
demurrer,  wherein  the  bill  is  defective.  The  lien  sought  to 
be  enforced  was  that  of  a  subcontractor,  one  not  in  privity 
>vith  the  owner.  In  order  that  such  lien  be  acquired  by  him, 
he  must  notify  the  owner  of  the  property  that  he  claims 
a  lien  thereon,  and  the  lien  which  he  acquires  is  limited  by 
"the  amount  due  by  the  owner  to  the  contractor  or  other  per- 
son for  whom  the  work  was  done  or  the  materials  furnished": 
Rev.  Stats.,  sec.  1743. 

The  bill  alleges  that  "after  the  service  of  said  notice  on 
Panama  Park  Company,  the  said  Panama  Park  Company  paid 
over  to  the  Jacksonville  Construction  Company  largo  sums  of 
money,  and  at  one  time  sixteen  hundred  dollars,  and  that 
the  Panama  Park  Company  still  owed  a  further  sum  to  ?aid 
Jacksonville  Construction  Company,  the  exact  amount  thereof 
being  unknown  to  complainant."  It  nowhere  appears  from  the 
bill  that  this  indebtedness  of  the  Panama  Park  Company  to 
the  construction  company  was  in  any  wise  ^^^  connected  with 
the  contract  for  the  improvements  m.ade  by  the  complainant. 
It  is  quite  consistent  with  the  bill  that  the  indebtedness  grow- 
ing out  of  this  contract  had  been  paid  in  full  by  the  owner, 
the  Panama  Park  Compam%  before  receiving  notice  of  com- 
plainant's claim  of  lien,  and  that  the  indebtedness  referred  to 
in  the  bill  was  the  result  of  some  other  transaction  between 
the  parties.     If  this  was  the  case,  no  lien  would  arise  in  favor 
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of  complainant  from  the  notice  of  lien  given  by  him.  The 
statute  does  not  authorize  the  subcontractor,  by  giving  notice 
to  the  owner  of  the  property  of  his  claim  of  lien,  to  trans- 
form into  a  lien  of  superior  dignity  upon  real  estate  any  other 
indebtedness  which  might  be  owing  by  the  owner  to  the  con- 
tractor. Such  a  construction  of  the  statute  would  enable  the 
subcontractor  to  create  a  lien  of  this  character  from  a  simple 
personal  liability  of  the  owner  to  the  contractor,  of  a  char- 
acter which  had  no  connection  with  the  real  property  of  the 
owner.  This  was  not  the  purpose  of  the  law.  The  demurrer 
to  complainant's  bill  was  for  this  reason  properly  sustained, 
but  as  the  averments  of  the  bill  in  this  respect  are,  if  the  facts 
warrant  it,  readily  amendable,  the  case  will  be  remanded  with 
directions  that  the  decree,  in  so  far  as  it  sustains  the  demurrer 
to  complainant's  bill,  be  affirmed;  that  in  dismissing  com- 
plainant's bill  it  be  reversed,  and  that  complainant  have  leave 
to  amend  the  bill  within  such  reasonable  time  as  may  be  fixed 
by  the  circuit  judge,  in  default  whereof  the  cause  will  be  dis- 
missed: Wiggins  Ferry  Co.  v.  Ohio  etc.  Ey.  Co.,  142  U.  S.  396, 
413,  12  Sup.  Ct.    Eep.  188,  35  L.  ed.  1055. 

Glen,  C,  and  Hocker,  C,  concur. 

*"®  PER  CURIAM.  The  foregoing  opinion  has  been  ex- 
amined by  the  court  and  is  hereby  approved  and  adopted,  and 
ordered  to  be  filed  as  the  opinion  of  the  court  in  said  cause. 

A  Constitutional  Guaranty  of  the  right  to  trial  by  jury  does  not 
apply  to  cases  where  the  right  did  not  exist  prior  to  the  adoption  of 
the  constitution.  It  guarantees  the  right  to  a  jury  trial  only  as  it 
existed  at  the  time  when  the  constitution  was  adopted:  Pillow  v. 
Southwestern  etc.  Imp.  Co.,  92  Va.  144,  53  Am.  St.  Eep.  804;  State 
V.  Doherty,  16  Wash.  382,  58  Am.  St.  Eep.  39;  Eckrich  v.  St.  Louis 
Transit  Co.,  176  Mo.  621,  98  Am.  St.  Eep.  517;  monographic  note  to 
Flint  Eiver  Steamboat  Co.  v.  Eoberts,  48  Am.  Dec,  185-188.  But 
see  Colon  v.  Lisk,  153  N.  Y.  188,  60  Am.  St.  Eep.  609.  The  fact  that 
the  right  of  trial  by  jury  is  denied  by  drainage  laws  is  held  not  to 
render  them  unconstitutional:  Mound  City  Land  etc,  Co.  v.  Miller, 
170  Mo.  240,  94  Am.  St.  Eep.  727. 

A  Constitutional  Guaranty  that  the  right  to  trial  by  jury  shall  re- 
main inviolate  seems  to  have  no  reference  to  equity  cases:  Christen- 
sen  V.  Hollingsworth,  6  Idaho,  87,  96  Am.  St.  Eep.  256;  Maynard  v. 
Eichards,  166  111.  466,  57  Am.  St.  Eep.  145;  Lynch  v.  Metropolitan 
etc.  Ey.  Co.,  129  jST.  Y.  274,  26  Am.  St.  Eep.  523;  note  to  Flint  Eiver 
Steamboat  Co,  v,  Eoberts,  48  Am,  Dec,  188, 
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FEGLEY  V.  JENNINGS. 

[144  Fla.   203,   32    South.    873.] 

GUARANTY  OF  NOTE— When  Absolute.— If  one  transfers  a 
promissory  note  for  value,  and  * '  guarantees  its  prompt  payment  at 
maturity,"  the  guaranty  is  absolute  and  unconditional,     (p.  143.) 

GUARANTY  OF  NOTE— Effect  of,  When  Absolute.— If  one 
makes  an  absolute  guaranty  of  the  payment  of  a  promissory  note, 
in  an  action  thereon,  presentation  of  the  note  to  the  maker  when 
due,  request  to  pay,  and  notice  to  the  guarantor  of  dishonor  need 
not  be  alleged,  nor  is  the  guarantee  at  law  under  any  legal  obliga- 
tions to  first  resort  to  the  maker  of  the  note  or  to  any  securities 
held  for  its  payment,     (p.  143.) 

GUARANTY  OF  NOTE— Resort  to  Mortgage  Security.— In  an 
action  on  an  absolute  guaranty  of  the  payment  of  a  promissory  note, 
it  is  no  defense  that  the  guarantee,  upon  request,  fails  to  resort  to  a 
foreclosure  of  the  mortgage  given  to  secure  the  note.  If  the  guar- 
antor desires  immediate  enforcement  of  the  mortgage,  his  remedy 
is  to  perform  the  contract  of  guaranty  by  paying  the  note,  and  then 
enforcing  the  security  himself,     (p.  144.) 

The  declaration  in  this  case  alleged  that  J.  B.  Fellhemer  and 
E.  S.  Clark,  "by  their  joint  and  several  promissory  note,  now 
overdue,  promised  to  pay  to  defendant  or  order,  on  or  before 
three  years  after  date,  the  snm  of  four  himdred  and  fifty  dol- 
lars, at  the  Brooksville  State  Bank  at  Brooksville,  Florida,  with 
interest  at  ten  per  cent  per  annum  from  date  until  paid,  .... 
and  the  defendant  for  value  received  transferred  and  set  over 
the  same  to  the  plaintiff,  and  guaranteed  its  prompt  payment 
at  maturity;  and  the  said  note  was  duly  presented  for  payment 
at  the  Brooksville  State  Bank  aforesaid,  and  was  dishonored, 
whereof  the  defendant  had  due  notice  but  did  not  pay  the 
same  or  any  part  thereof,  although  often  requested  by  the  said 
plaintiff  so  to  do,"  etc.  An  amended  plea  alleged  that  the 
makers  of  the  note,  to  secure  its  payment,  executed  a  mort- 
gage on  land  on  which  was  an  orange  grove;  that  the  note  and 
mortgage  were  transferred  by  the  defendant  to  the  plaintiff; 
that  the  mortgage  stipulated  that:  "Said  parties  of  the  first 
part  hereby  agree  to  work  and  cultivate  said  orange  grove  in 
a  good  and  workmanlike  manner,  to  keep  the  same  in  good 
repair,  and  upon  their  failure  so  to  do  said  parties  of  the  sec- 
ond part  shall  be  entitled  to,  and  shall  have  peaceable  and  im- 
mediate possession  of  said  property,  and  said  notes  and  mort- 
gage shall  then  and  there  become  due  and  payable";  that  there 
was  a  default  in  respect  to  this  stipulation  of  the  mortgage, 
whereby  the  note  became  immediately  due;  that  the  defend- 
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ant  at  once  requested  the  plaintiff  to  foreclose  the  mortgage,  it 
being  at  the  time  ample  security  for  the  note;  that  he  failed 
to  comply  with  this  request;  that  the  orchard  thereafter  be- 
came practically  worthless  by  reason  of  freezing  weather; 
and  that  the  security  was  lost  and  all  means  of  obtaining  re- 
pa}Tnent.  A  demurrer  to  this  plea  was  overruled,  and  on  the 
trial  there  was  a  judgment  for  the  defendant. 

Angus  Patterson  and  T.  S.  Coogler,  for  the  plaintiff  in  error. 

G.  C.  Martin,  for  the  defendant  in  error. 

206  pEK  CUEIAM.  This  cause,  being  reached  in  its  regu- 
lar order  for  final  adjudication,  was  referred  by  the  court  to  two 
of  its  commissioners,  Messrs.  Maxwell  and  Glen,  who  have  re- 
ported that  the  judgment  should  be  reversed,  for  reasons 
stated  in  the  following  opinion. 

^"^  The  first  error  assigned  is  that  the  court  erred  in  over- 
ruling plaintiff's  demurrer  to  defendant's  first  amended  plea. 
The  declaration  alleged  the  making  of  a  note  to  defendant, 
and  that  the  latter,  "for  value  received,  transferred  and  set  over 
the  same  to  the  plaintiff,  and  guaranteed  its  prompt  payment 
at  maturity."  The  cause  of  action,  therefore,  was  an  undertak- 
ing on  the  part  of  tlie  defendant,  accompanying  the  transfer 
of  the  note,  whereby  its  prompt  payment  at  maturity  was 
guaranteed  by  defendant,  and  this  undertaking  was  upon  a  val- 
uable consideration.  Defendant  promised  on  his  own  account 
to  pay  a  sum  certain  at  a  definite  time:  2  Daniel  on  Negoti- 
able Instruments,  sees.  1760,  1763;  Brown  v.  Curtiss,  2  N.  Y. 
225;  Johnson  v.  Gilbert,  4  Hill,  178.  Nor  was  the  undertak- 
ing a  promise  that  the  note  should  be  paid  if  reasonable  dili- 
gence should  be  exercised  in  pursuing  the  makers,  or  a  guar- 
anty that  the  note  was  collectible,  but  it  was  an  absolute  and 
unconditional  guaranty  of  payment  as  stated.  The  rule  of  the 
common  law  is  that  under  such  a  guaranty  presentation  of  the 
note  to  the  maker  when  due,  request  to  pay,  and  notice  to  the 
guarantor  of  dishonor  need  not  be  alleged,  nor  is  the  guarantee 
at  law  imder  any  legal  obligations  to  first  resort  to  the  maker 
of  the  note  guaranteed  or  any  securities  held  for  its  payment: 
Walton  V.  Mascall,  13  Mees.'&  W.  452;  Ibid,  72  and  note;  2 
American  Leading  Cases,  Hare  and  Wallace's  ed.,  116;  Douglass 
V.  Howland,  24  Wend.  35.  Also  the  following  American  au- 
thorities: 2  Daniel  on  Negotiable  Instruments,  sees.  1761,  1769; 
Baylies  on  Sureties  and  Guarantors,  p.  17,  sec.  7;  Wright  v. 
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Dyer,  48  Mo.  525;  Osborne  v.  Lawson,  26  Mo.  App.  549; 
Eoberts  v.  Hawkins,  70  Mich.  5G6,  38  N.  W.  575;  Brown  v. 
Curtiss,  2  N.  Y.  225;  Allen  v.  Rightmere,  20  Johns.  365,  11 
Anu  Dec.  288;  Newcomb  v.  Hale,  90  K  Y.  326,  43  Am.  Eep. 
173;  Hoyt  v.  Quint,  105  Iowa,  *'*"''  443,  75  N.  W.  342;  Huf! 
V.  Slife,  25  Neb.  448,  13  Am.  St.  Eep.  497,  41  N.  W.  289; 
City  Sav.  Bank  v.  Hopson,  53  Conn.  453,  5  Atl.  601;  Gridley 
■V.  Capen,  72  111.  11;  Duncanson  v.  Kirby,  90  111.  App.  15; 
Himgerford  v.  O'Brien,  37  Minn.  306,  34  N.  W.  161;  Clay 
V.  Edgarton,  19  Ohio  St.  549,  2  Am.  Eep.  422;  Eoberts  v. 
Eiddle,  79  Pa.  St.  468;  Hanna  v.  Stroud,  13  S.  Dak.  352,  83 
K.  W.  365;  Donley  v.  Camp,  22  Ala.  659,  58  Am.  Dec.  274; 
Townsend  v.  Cowles,  31  Ala.  428;  Cobb  v.  Little,  2  Green. 
(Me.)  261,  11  Am.  Dec.  72;  Klein  v.  Kern,  94  Tenn.  34, 
28  S.  W.  295;  Jenkins  v.  Wilkinson,  107  N.  C.  707,  22  Am. 
St.  Eep.  911,  12  S.  E.  630;  Dickerson  v.  Derrickson,  39  111. 
574;  Day  v.  Elmore,  4  Wis.  190.  See,  also,  Welch  v.  Walsh, 
177  Mass.  555,  83  Am.  St.  Eep.  302,  59  N.  E.  440,  52  L.  E. 
A.  782 ;  Bingham  v.  Mears,  4  N.  Dak.  437,  61  N.  W.  808,  27  L. 
E.  A.  257.  The  plea  set  forth  a  condition  of  the  mortgage 
whereby  it  was  claimed  the  note,  by  reason  of  a  breach  of  such 
condition,  became  immediately  due,  then  averred  a  request  on 
plaintiff  to  foreclose,  which  the  latter  failed  to  comply  with, 
and  a  loss  of  the  property  given  as  security  in  consequence 
thereof,  but  these  facts  constituted  no  defense  to  an  action  upon 
the  undertaking  of  the  defendant,  which  was  an  absolute  and 
unconditional  guaranty  of  payment,  and  the  demurrer  to  the 
plea  should  have  been  sustained:  Newcomb  v.  Hale,  90  N.  Y. 
326,  43  Am.  Eep.  173;  Fuller  v.  Tomlinson,  58  Iowa,  111, 
12  N.  W.  127;  Adams  Harv.  Co.  v.  Tomlinson,  58  Iowa,  129, 
12  N.  W.  139;  Blanding  v.  Wilsey,  107  Iowa,  46,  77  N.  W. 
508;  Wells  v.  Mann,  45  N.  Y.  327,  6  Am.  Eep.  93;  Sample 
v.  Martin,  46  Ind.  226;  Brandt  on  Suretyship  and  Guaranty,  sec. 
242.  See,  also,  authorities  supra.  If  defendant  desired  im- 
mediate steps  taken  to  enforce  the  mortga^ge  security,  his  rem- 
edy was  to  perform  the  contract  of  guaranty  by  paying  the 
holder  the  amount  of  the  note,  and  then  enforcing  the  security 
himself. 

^^^^^  The  plea  demurred  to  was  the  only  plea  upon  which 
trial  was  had,  and,  as  it  did  not  constitute  any  defense  to  the 
action,  and  the  demurrer  thereto  should  have. been  sustained, 
it  is  unnecessary  to  consider  any  of  the  other  assignments  of 
error. 
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The  judgment  should  be  reversed  and  the  cause  remanded, 
■with  directions  to  sustain  the  plaintiflE's  demurrer  to  defend- 
ant's amended  plea,  and  for  such  further  proceedings  as  may- 
be conformable  to  law  and  in  accordance  with  this  opinion. 

So  ordered. 


As  to  the  "Necessity  of  notice  of  acceptance  in  case  of  an  absolute 
guaranty,  see  Cowan  v.  Roberts,  134  N.  C.  415,  101  Am.  St.  Rep. 
845.  And  as  to  the  necessity  of  demand  and  notice  of  default,  see 
Mamerow  v.  National  Lead  Co.,  206  111.  626,  99  Am.  St.  Rep.  196, 
and  cases  cited  in  the  cross-reference  note  thereto.  One  who  assigns 
and  guarantees  the  payment  of  a  bond  and  mortgage  is  not  re- 
leased from  his  guaranty  by  the  assignee's  neglect  on  notice  to 
take  to  legal  proceedings  for  collection,  although  the  property  sub- 
sequently depreciates  and  the  obligor  becomes  insolvent:  Newcomb 
V.  Hale,  90  N.  Y.  326,  43  Am.  Rep.  173.  See,  however,  Dewey  v. 
Clark  Investment  Co.,  48  Minn.  130,  31  Am.  St.  Rep.  623.  And  gen- 
erally the  mere  neglect  of  the  holder  of  a  note  to  pursue  the  maker 
does  not  discharge  the  guarantor:  Peterson  v.  Russell,  62  Minn.  220, 

54  Am.  St.  Rep.  634.  As  to  the  difference  between  an  absolute  and 
a  conditional  guaranty,  see  Pierce  v.  Merrill,  128  Cal.  464,  79  Am. 
St.  Rep.  56.  One  who,  before  maturity,  guarantees  the  payment 
of  a  note,  becomes  liable  absolutely  upon  the  default  of  the  maker: 
Huff  V.  Slife,  25  Neb.  448,  13  Am.  St.  Rep.  497.     In  Cowles  v.  Peck, 

55  Conn.  251,  3  Am.  St.  Rep.  44,  a  guaranty  in  respect  to  a  note  is 
held  conditional. 


CLEM  V.  MESEROLE. 
[44  Fla.   234,   32   South.   815.] 

JUDGMENT  AS  EVIDENCE— Production  of  Eecord.— A  judg- 
ment entry  alone,  unaccompanied  by  any  part  of  the  record  or  an 
explanation  of  its  absence,  is  not  admissible  in  evidence,  except  to 
show  the  fact  of  rendition,  notwithstanding  it  emanates  from  a 
court  of  general  jurisdiction  and  contains  general  recitals  of  juris- 
diction,    (p.  148.) 

SHEEITF'S  DEED  AS  EVIDENCE— Production  of  Judgment 
Record.- Before  a  sheriff's  deed  is  admissible  in  evidence  to  prove 
title  thereunder,  a  valid  judgment  and  execution  must  be  shown, 
whether  or  not  the  judgment  emanates  from  a  court  of  general  juris- 
diction, and  whether  or  not  the  party  against  whom  it  was  rendered 
is  the  party  against  whom  it  is  offered.  He  is  entitled  to  have  the 
entire  record  produced,     (pp.  148,  149.) 

L.  D.  Browne  and  R.  H.  Terry,  for  the  plaintiffs  in  error. 

Arthur  F.  Odlin,  for  the  defendant  in  error. 

***  PER  CURIAM.  This  cause  was  referred  by  tlje  court 
to  its  commissioners  for  investigation,  and  a  majority  of  them 
report  that  the  judgment  ought  to  be  reversed. 

Am.  St.  Rep.,  Vol.  103—10 
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The  action  was  ejectment  in  the  circuit  court  of  Orange 
county,  brought  by  defendant  in  error  against  plaintiffs  in 
error.  The  plea  was  not  guilty.  The  abstract  states  that 
plaintiff,  to  prove  his  title  to  the  land  in  controversy,  offered 
in  evidence  a  judgment  recovered  in  the  circuit  court  of  Orange 
county,  January  2,  1894,  in  a  suit  wherein  the  Sanford  Loan 
and  Trust  Company  was  plaintiff,  and  the  defendant  David 
R.  Clem  and  J.  F.  Fitzsimmons,  formerly  copartners  trading 
as  J.  F.  Fitzsimmons  &  Co.,  were  defendants.  The  judgment 
was  declared  to  be  a  lien  on  certain  lands  therein  described, 
being  in  part  the  lands  in  controversy  and  which  were  the 
individual  property  of  defendant,  Clem.  The  document  so  of- 
fered in  evidence  was  as  follows:  "And  now  on  this  second  day 
of  January,  A.  D.  1894,  comes  the  plaintiff  in  the  above-en- 
titled cause,  by  A.  M.  Thrasher  and  Arthur  F.  Odlin,  its  at- 
torney, and  produces  the  original  notes  mentioned  in  the  dec- 
laration filed  by  plaintiff  in  this  action,  and  it  appearing  to 
the  court  that  this  action  was  commenced  by  the  attachment 
of  certain  real  estate  in  Orange  county,  Florida,  as  the  prop- 
erty of  David  R.  Clem,  one  of  the  defendants  in  this  action, 
and  that  notice  of  said  attachment  has  been  duly  published  as 
required  by  law  and  that  a  default  was  duly  entered  on  the 
rule  day  in  January,  A.  D.  1894,  against  the  said  defend- 
ant David  E.  Clem  for  want  of  appearance  herein,  it  is  there- 
fore considered  and  adjudged  that  the  plaintiff,  the  Sanford 
Loan  and  Trust  Company,  a  corporation,  do  have  ^^*  and  re- 
cover of  and  from  the  said  defendant  David  R.  Clem  the  sum 
of  two  hundred  and  twenty-ei;ght  dollars  as  principal,  two  hun- 
dred and  four  dollars  as  interest,  and  forty  dollars  as  at- 
torneys' fees  and  the  costs  of  this  action,  which  are  taxed 
at  twenty-six  dollars  and  twenty-five  cents.  But  this  judg- 
ment is  a  lien  on  no  other  property,  and  said  real  estate  is 
described  as  follows,  to  wit."  Here  follows  a  description  of 
real  estate  which  it  is  not  necessary  to  set  out,  and  the  docu- 
ment concludes  as  follows : 

"Done  and  ordered  at  chambers  at  De  Land,  Florida  (Vol- 
usia county),  this  second  day  of  January,  A.  D,  1894. 

"JOHN  D.  BROOME, 
"Judge  Seventh  Judicial  Circuit  of  Florida." 

Defendants  objected  to  the  admission  of  said  judgment 
in  evid^ce  on  the  groimds  that  said  jud^gment  must  be  shown 
to  be  a  valid  judgment,  and  that  where  it  emanates  from  a 
court  of  limited  or  statutory  jurisdiction,  it  is  not  a  valid  judg- 
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ment,  unless  it  affirmatively  appears  on  its  face  that  the  court 
had  jurisdiction  of  the  person  or  subject  matter  of  the  suit  in 
which  such  judgment  was  rendered.  The  objection  was  over- 
ruled and  the  document  admitted,  to  which  ruling  defendants 
excepted.  Plaintiff  then  offered  in  evidence  the  execution  is- 
sued upon  said  judgment,  under  which  the  lands  in  contro- 
versy were  sold.  This  document  was  objected  to  upon  the 
grounds  that  before  such  execution  could  be  admitted  in  evi- 
dence a  valid  judgment  must  be  shown,  and  that  where  execu- 
tion is  based  upon  a  judgment  rendered  by  a  court  exercising 
btatutory  powers,  there  is  no  presumption  of  regularity  of  the 
proceedings,  but  it  must  affirmatively  appear  by  the  record  that 
the  court  had  jurisdiction,  but  the  court  overruled  the  objec- 
tions and  admitted  ^^'^  the  document  in  evidence,  to  which 
ruling  defendants  excepted.  Plaintiff  then  offered  in  evidence 
the  sheriff's  deed  based  on  said  judgment  and  execution,  con- 
veying the  lands  in  controversy  to  him.  Defendants  objected 
to  its  being  admitted^  on  the  ground  that  plaintiff's  deed 
was  not  admissible  without  previously  showing  his  power  to 
make  such  deed,  and  that  before  a  sheriff's  deed  can  be  ad- 
mitted for  the  purpose  of  proving  title  thereunder  a  valid 
judgment  must  be  shown,  and  that  where  judgment  is  rendered 
by  a  court  exercising  statutory  jurisdiction,  there  is  no  pre- 
sumption of  regularity  of  the  proceedings,  but  it  must  affirma- 
tively appear  from  the  record  that  the  court  had  jurisdiction  of 
the  person  or  subject  matter,  but  the  court  overruled  the  ob- 
jection and  admitted  the  document,  to  which  ruling  defendants 
excepted.  The  trial  resulted  in  a  verdict  and  judgment  for 
plaintiff,  from  which  judgment  this  writ  of  error  was  taken. 

The  court  is  of  opinion  that  the  objections  urged  to  the  ad- 
mission in  evidence  of  the  documents  mentioned  are  sufficiently 
broad  to  raise  the  question  whether  it  was  necessary  to  intro- 
duce the  record  of  the  suit  which  culminated  in  the  jud«gment 
offered  in  evidence,  along  with  such  judgment,  or  whether  the 
judgment  entry  alone  (that  being  all  that  was  offered  or  ad- 
mitted) was  properly  admissible.  Under  the  decisions  in  this 
state,  it  is  clear  that  a  judgment  entry  alone,  unaccompanied 
by  any  other  part  of  the  record  of  such  judgment  or  any  suffi- 
cient explanation  of  its  absence,  when  offered  in  evidence  for 
a  purpose  other  than  to  show  the  fact  of  its  rendition,  is  inad- 
missible if  reasonably  objected  to.  Unless  there  is  something 
in  this  case  to  take  it  out  of  the  rule,  the  court  below  was  in 
error  in  the  ruling   admitting  ^^^  the   judgment   entry   alone. 
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It  is  suggested  that  the  circuit  court  is  a  court  of  general  juris- 
diction; that  its  judgments  import  verity,  and  in  their  support 
the  law  presumes  that  the  court  rendering  them  had  jurisdic- 
tion of  the  person  and  the  subject  matter,  and  to  render  the 
judgment,  and  also  that  the  judgment  here  offered  in  evi- 
dence contained  recitals  showing  jurisdiction,  and  therefore 
the  rule  prevailing  in  this  state,  as  held  in  Watson  v.  Jones, 
41  Fla.  241,  25  South.  678,  and  other  Florida  cases  cited 
therein,  should  not  apply  to  the  present  case.  The  couri;  is 
of  opinion  that  the  rule  is  a  rule  of  evidence,  and  that  it  is 
not  qualified  by  the  fact  that  the  judgment  offered  is  from  a 
court  of  general  jurisdiction,  nor  by  the  fact  that  it  may  con- 
tain general  recitals  of  jurisdiction.  A  party  is  entitled  to 
have  the  whole  record,  so  far  as  it  concerns  the  formal  stages, 
produced,  because  such  record  is  a  material  part  of  the  judg- 
ment, and  because  he  has  a  right  to  insist  that  the  presump- 
tions applicable  to  judgments  of  courts  of  general  jurisdiction 
shall  be  applied  only  when  it  is  ascertained  from  an  inspection 
of  the  whole  record  that  it  does  not  affirmatively  appear  tliere- 
from  that  the  court  did  not  have  jurisdiction  to  render  the 
judgment.  General  recitals  of  jurisdiction  are  as  to  many 
matters  merely  conclusions  drawn  by  the  court  from  inspect- 
ing other  parts  of  the  record  proper,  and  as  to  which,  in  case 
of  conflict  between  the  matter  of  record  proper  and  the  re- 
citals, the  former  will  control.  The  record  proper  and  the 
judgment  constitute  together  one  entire  document,  every  part 
of  which  is  relevant  to  the  question  whether  the  judgment  is 
a  valid  one,  and  the  party  has  a  right  to  insist  that  every  part 
of  that  relevant  document  be  submitted,  when  the  judgment 
is  offered  in  evidence  to  prove  a  title  under  sheriff's  sale  against 
him:  ^^®  Hargis  v.  Morse,  7  Kan.  415;  State  v.  Hawkins,  81 
Ind.  486;  Brown  v.  Eaton,  98  Ind.  591;  1  Wharton  on  Evi- 
dence, sec.  824.  A  party  may  unquestionably  waive  the  pro- 
duction of  the  entire  record,  if  he  chooses,  by  not  objecting  to 
the  introduction  of  the  judgment  entry  (Simmons  v.  Spratt, 
20  Fla.  495),  but  in  this  case  the  objections  are  broad  enough 
to  cover  the  point.  The  trial  of  this  case  was  prior  to  the 
enactment  of  chapter  4723,  Acts  of  1899,  and  the  question 
just  considered  cannot,  therefore,  be  affected  by  the  provisions 
of  that  act. 

It  is  also  suggested  that  in  Hartley  v.  Ferrill,  9  Fla.  374,  as 
limited  and  explained  in  Davis  v.  Shuler,  14  Fla.  438,  it  was 
held  that  a  plaintiff  in  ejectment  who  claims  under  a  sheriff's 
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sale  imder  an  execution  against  the  defendant  in  ejectment  has 
only  to  show  his  deed,  and  execution,  and  to  prove  possession 
by  defendant  since  rendition  of  the  judgment,  in  order  to  cast 
the  onus  probandi  on  the  opposite  party,  and  that  as  Clem,  the 
defendant  in  the  judgment,  was  one  of  the  defendants  in  the 
ejectment  suit,  it  was  unnecessary  for  plaintiff  to  introduce  his 
judgment  in  evidence,  and  therefore  error  in  admitting  it 
should  not  result  in  a  reversal  of  the  judgment.  In  McGehee 
V.  Wilkins,  31  Fla.  83,  13  South.  228,  it  is  held  that  before  a 
sheriff's  deed  is  admissible  in  evidence  for  the  purpose  of  prov- 
ing title  thereunder  a  valid  judgment  and  execution  must  be 
shown.  In  that  case  the  defendant  in  possession  of  the  prop- 
erty was  claiming  title  under  a  sheriff's  sale  under  execution 
against  plaintiff.  In  the  latter  ease.  Hartley  v.  Ferrell,  9  Fla. 
374,  is  not  referred  to,  but  it  cannot  be  denied  that  it  asserts, 
contrary  to  the  rule  laid  down  in  the  third  headnote  in  that 
case,  that  a  valid  judgment  must  be  shown  as  the  basis  for  a 
sheriff's  deed.  The  rule  laid  do^vn  in  Hartley  v.  Ferrell,  9  Fla. 
374,  ****  was  also  doubted  in  Ivendrick  v.  Latham,  25  Fla. 
819,  6  South.  871,  and  L'Engle  v.  Eeed,  27  Fla.  345,  text  360, 
9  South,  213.  While  Hartley  v.  Ferrell  has  never  been  for- 
mally overruled  upon  the  point  now  being  considered,  the  prin- 
ciple announced  there  has  not  been  followed  and  is  entirely  in- 
consistent with  that  laid  dowTi  in  McGehee  v.  Wilkins.  The 
rule  stated  in  the  latter  case  is  in  the  judgment  of  the  court 
the  correct  one  (3  Freeman  on  Executions,  sec.  350),  and  to 
the  extent  that  Hartley  v.  Ferrell  conflicts  with  the  rule  there 
laid  down,  it  is  overruled. 

For  the  error  found  the  judgment  is  reversed  and  a  new  trial 
granted. 

Justice  Mabry  Dissented,  being  of  the  opinion  that  the  rule  con- 
tended for  in  the  majority  opinion  should  not  be  extended  to  judg- 
ments of  courts  of  general  jurisdiction.  He  said  in  part:  "In  no 
case  decided  by  this  court,  so  far  as  I  can  find,  has  it  been  decided 
that  in  proving  title  in  ejectment  under  a  sale  by  virtue  of  execution 
emanating  from  a  court  of  general  jurisdiction  it  was  necessary  for 
the  party  claiming  thereunder  to  introduce  the  record  of  the  pro- 
ceedings back  of  the  judgment.  All  of  the  cases  holding  this  view 
have  been  decided  on  facts  showing  that  the  judgments  were  entered 
by  courts  of  limited  jurisdiction  or  circuit  clerks.  In  Kendrick  v. 
Latham,  25  Fla.  819,  6  South.  871,  the  court  was  dealing  with  the 
question  of  privity  as  shown  by  a  sheriff's  deed,  and  it  was  said: 
'A  sheriff's  deed  is  not  of  itself  evidence  of  that  officer's  authority 
to  levy  and  sell.     In  England  it  has  been  held  that  proof  of  the  writ 
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of  execution  is  sufficient:  Doe  v.  Murless,  6  M.  &  S.  113;  Doe  v. 
Thorn,  1  M.  &  S.  425;  and  so  in  Georgia  in  Whatley  v.  Newson, 
10  Ga.  74;  and  I  am  not  satisfied  that  this  was  not  the  view  of  this 
court  in  Hartley  v.  Ferrell,  9  Fla,  374;  yet  subsequent  authorities 
hold  that  a  valid  judgment  must  also  be  shown  (Davis  v.  Shuler, 
14  Fla.  438,  447;  Donald  v.  McKinnon,  17  Fla.  748),  and  this 
is  said  to  be  the  rule  in  several  states.'  In  the  later  case  of 
L'Engle  v.  Eeed,  27  Fla,  345,  9  South.  213,  where  another  principle 
in  ejectment  law  was  applied,  it  was  said  that  in  doing  so  it  was 
not  intended  to  approve  the  holding  there  made  that  a  sheriff's 
deed  can  be  introduced  in  evidence  without  showing  the  judgment 
and  execution  upon  which  it  is  based." 


TJte  Principal  Case  cites  3  Freeman  on  Executions,  section  350, 
where  it  is  stated  that  "it  seems  now  to  be  quite  well  settled  that 
a  person  seeking  to  recover  property,  and  basing  his  claim  upon  an 
execution  sale,  must  prove  the  judgment  upon  which  the  writ  issued." 
In  Johnson  v.  Baker,  38  111.  98,  87  Am.  Dec.  293,  it  is  held  that  a 
plaintiff  in  an  action  of  forcible  detainer  to  recover  possession  as  a 
purchaser  at  a  sheriff's  sale  must  produce  a  valid  judgment,  an  execu- 
tion, and  a  deed  for  the  premises  on  a  sale  by  the  sheriff  under  such 
a  judgment. 


GAMBLE  V.   STATE. 

[44  Fla.  429,  32  South.  471.] 

JUET.— The  Mere  Separation  of  the  Jurors  in  a  Capital  Case 

without  the  attendance  of  an  officer  is  not  a  sufficient  cause  to  set 
aside  the  verdict,  if  the  court  is  satisfied  that  the  prisoner  has  not 
sustained  any  injury;  but  if  the  verdict  is  against  the  prisoner,  he 
is  entitled  to  the  benefit  of  a  presumption  that  the  irregularity  has 
been  prejudicial,  and  the  burden  is  on  the  prosecution  to  show  to 
the  entire  satisfaction  of  the  court  that  he  has  suffered  no  injury, 
(p.   152.) 

JXJE.Y.— The  Use  of  Intoxicants  by  the  Jury  in  a  capital  case 
raises  a  presumption  of  injury  to  the  defendant,  and  the  burden  is 
on  the  state  to  show  affirmatively  to  the  entire  satisfaction  of  the 
court  that  the  use  was  so  limited  and  moderate  as  to  negative  any 
harm  to  him.     (p.  154.) 

B.  A.  Thrasher,  for  the  plaintiff  in  error. 

William  B.  Lamar,  attorney  general,  for  the  state. 

430  TAYLOR,  C.  J.  The  plaintiff  in  error,  David  Gamble, 
was  indicted,  tried,  convicted  and  sentenced  for  the  crime  of 
murder  in  the  first  degree  at  the  spring  term,  1902,  of  the 
circuit  court  for  Dade  county,  and  comes  here  by  writ  of  error. 
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The  only  question  presented  here  is  the  propriety  of  the 
denial  of  the  defendant's  motion  for  new  trial  upon  the  fifth 
and  sixth  grounds  thereof,  as  follows: 

"5.  Because  the  jury  that  was  impaneled  to  try,  and  did 
try,  this  case  were  not  during  said  trial  and  consideration  of 
this  case  so  guarded  or  protected  as  the  law  requires,  either  by 
the  sheriff  or  bailiff  as  to  prevent  said  jury  or  protect  them 
from  improper  communications  or  instructions. 

"6.  That  the  said  jury  were  allowed  during  the  trial  of 
the  case  to  separate  and  absent  themselves  from  the  presence 
of  each  other  and  from  the  presence  of  the  bailiff,  and  indi- 
vidual members  of  the  jury  were  allowed  to  talk  and  converse 
with  other  persons  who  were  not  members  of  the  jury,  said 
person  or  juror  so  conversing  not  being  at  the  time  in  the  pres- 
ence of  the  members  of  the  jury  or  in  the  presence  of  the  bailiff, 
sheriff  or  other  officer;  that  the  place  where  said  jury  ate  and 
slept  during  the  time  of  the  trial  and  consideration  of  this  case 
was  at  the  hotel  known  as  the  'Everglade,'  one  of  the  leading 
hotels  of  the  city  of  Miami,  Dade  county,  and  located  several 
blocks  from  the  courthouse;  that  much  of  the  time  was  spent 
at  and  about  said  hotel,  during  which  time  various  members 
of  the  jury  would  separate  or  absent  themselves  from  the  jury 
as  a  body,  some  beinig  in  the  porch  of  the  hotel,  some  in  the 
hall,  some  in  the  toilet-room  and  some  in  the  yard,  during 
which  time  the  said  several  members  '*^^  of  the  jury,  or  those 
who  desired,  could,  and  some  did,  converse  with  persons  not 
members  of  the  jury;  that  said  jury  at  night  occupied  different 
rooms  in  said  hotel,  to  wit,  three  rooms,  there  being  four  jury- 
men to  each  room." 

In  the  case  of  State  v.  Madoil,  12  Fla.  151,  which  was  a 
trial  for  larceny,  it  is  said:  "In  trials  for  offenses  punished 
capitally,  where  one  or  more  of  the  jury  separate  from  their 
fellows,  we  think  it  should  be  shown  that  the  separation  was 
from  urgent  necessity,  and  that  no  opportunity  was  offered  for 
any  improper  or  undue  influence.  In  such  cases  the  conduct 
of  the  absent  juror  should  be  subjected  to  the  most  rigid  scru- 
tiny, in  order  to  ascertain  if  it  was  blameless  while  separated 
from  his  fellows,  and  the  verdict  should  only  be  allowed  to 
stand  when  the  prosecution  can  show  that  there  was  no  oppor- 
tunity to  tamper  with  the  juror,  or  to  influence  him  in  find- 
ing his  verdict."  This  rule,  we  think,  indulges  too  strong  a 
presumption  against  tlie  integrity  of  the  jurors,  and  is  too  fav- 
orable to  the  accused  in  such  cases,  as  it  makes  the  integrity 
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of  the  verdict  dependent  solely  upon  the  existence  of  an  oppor- 
tunity for  an  improper  tampering  with  a  juror,  whether  such 
opportimity  was  utilized  or  not  by  anyone  in  any  manner. 
Besides  this,  what  was  said  in  that  case  as  to  the  rule  govern- 
ing the  separation  of  jurors  in  capital  cases  was  obiter  dicta, 
as  the  court  was  not  dealing  with  a  capital  case,  but  one  of  lar- 
ceny only. 

In  the  case  of  Bird  v.  State,  18  Fla.  493,  it  is  said  that 
"where  it  is  shown  to  the  satisfaction  of  the  court  that  there 
was  no  misconduct  upon  the  part  of  the  jurors,  and  it  is  so 
certified  by  the  court  in  the  bill  of  exceptions,  the  mere  sep- 
aration of  the  jury  is  not  a  siifficient  ground  for  a  new  trial." 
The  Bird  case  was  one  for  murder,  and  it  recognizes  the  pro- 
priety of  the  rule  that  even  though  there  '*^*  may  be  an  op- 
portunity for  the  exertion  of  improper  influences  upon  the 
jurors,  that  yet  the  bare  fact  of  such  opportunity,  without  re- 
sultant harm  to  the  accused,  is  not  enough  to  avoid  the  ver- 
dict. The  correct  rule,  as  we  think,  deducible  from  these  and 
other  cases,  is  that  the  mere  separation  of  jurors  impaneled  to 
try  a  capital  case  from  their  fellows,  without  the  attendance 
of  an  officer,  although  an  irregularity,  is  not  a  sufficient  cause 
for  setting  aside  the  verdict  if  the  court  is  satisfied  that  the 
prisoner  has  not  sustained  any  injury  from  such  separation. 
But  where  there  has  been  an  improper  separation  during  such 
trial,  if  the  verdict  is  against  the  prisoner,  he  is  entitled  to  the 
benefit  of  a  presumption  that  the  irregularity  has  been  preju- 
dicial to  him,  and  the  burden  of  proof  is  upon  the  prosecution, 
to  show  to  the  entire  satisfaction  of  the  court  that  the  pris- 
oner has  suffered  no  injury  by  reason  of  the  separation:  See 
State  V.  Cucuel,  31  N.  J.  L.  249. 

The  facts,  in  brief,  disclosed  by  the  examination  of  the  jurors, 
bailiff,  sheriff  and  others  in  this  case  are  in  substance  as  fol- 
lows :  The  jury  in  charge  of  a  bailiff  took  their  meals  and  slept 
at  a  hotel  in  the  town  of  Miami,  where  the  trial  was  had. 
They  occupied  three  adjoining  rooms  on  the  upper  floor  of  said 
hotel,  and  were  the  sole  occupants  of  that  floor,  the  bailiff  in 
charge  staying  there  with  them.  In  passing  to  and  fro  be- 
tween the  courtroom  and  hotel  they  did  not  keep  compactly  to- 
gether, but  straggled  somewhat,  and  such  straggling  also  oc- 
curred while  they  were  about  the  hotel,  but  on  such  occasions 
they  were  all  in  view  of  the  bailiff.  At  the  hotel  some  of 
them  would  loiter  in  the  halls,  and  on  one  or  two  occasions 
while  so  loitering  would  speak  a  few  words  to  some  girls  who 
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were  staying  there.  When  they  would  come  '*^*  into  the  hotel 
from  the  courthouse  they  would  all  repair  to  a  small  washroom 
of  the  hotel,  too  small  to  accommodate  them  all  at  once,  and 
as  one  batch  of  them  would  get  through  bathing  they  would 
step  outside  and  wait  just  outside  the  door  under  a  tree  until 
the  others  got  through,  the  bailiff  the  while  having  all  of  them 
practically  in  his  view.  On  one  occasion  one  of  the  jurors  got 
up  from  the  dining  table  during  meal  time  and  went  upstairs 
alone  to  their  rooms  for  the  purpose  of  getting  his  handker- 
chief and  remained  away  several  minutes.  The  bailiff  went 
after  him,  leaving  the  rest  of  the  jury  imattended  at  the  din- 
ing table,  but  met  him  on  the  stairs  and  returned  immediately 
with  him  to  the  rest  of  the  jury  in  the  dining-room.  On  one 
occasion,  at  a  late  hour  in  the  night,  one  of  the  jurors  being 
eick,  the  bailiff  and  another  juror  got  up  and  went  out  of  the 
hotel  and  into  the  town  with  him  and  saw  a  doctor,  and  from 
the  doctor  went  to  a  drug-store  and  immediately  back  to  their 
rooms  at  the  hotel,  the  rest  of  the  jury  being  left  meantime 
unattended  and  unconfined  in  their  rooms  at  the  hotel.  On 
another  occasion  while  the  jury  in  a  body  were  walking  past 
the  barber-shop  of  one  of  their  number  they  stopped,  while  the 
owner  of  the  shop  went  in  and  gave  some  business  directions 
to  his  assistants  in  charge  of  the  shop.  The  jury  were  also 
taken  in  a  body  to  tbe  postoflBce  to  get  their  mail,  but  none  of 
them  received  any  letters  or  other  communications  that  had 
anything  to  do  with  the  case.  On  one  occasion  an  outside 
party  was  permitted  by  the  bailiff,  after  exhibiting  two  tele- 
grams to  the  bailiff,  to  sbow  them  to  one  of  the  jurors  in  the 
presence  of  the  others.  These  telegrams  were  entirely  foreign 
to  the  case  on  trial  and  were  from  commission  firms  in  two 
distant  cities  in  other  '*^*  states  relative  exclusively  to  the  sale 
and  shipment  of  tomatoes  for  the  juror  to  whom  the  telegrams 
were  shown. 

While  the  motion  for  new  trial  was  not  based  upon  the  use 
of  intoxicants  by  the  jury  during  the  trial,  yet  it  appeared  from 
their  examination  that  they  procured  and  had  in  their  rooms 
at  the  hotel  ten  or  a  dozen  bottles  of  lager  beer,  a  pint  and 
half  pint  flasks  of  whisky  and  a  regular  bottle  of  whisky  dur- 
ing the  time  of  the  trial.  The  proofs  showed  that  of  this  they 
drank  very  sparingly  and  moderately,  none  of  them  being  at 
any  time  the  slightest  bit  intoxicated  from  its  use — half  of  the 
full  bottle  of  whisky  being  left  unconsumed  at  the  close  of  the 
trial.     This  liquor,  it  appears,  was  procured  at  the  expense  of 
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the  jurors  themselves,  they  contributing  money  for  its  purchase. 
While  these  irregularities  and  separations  on  the  part  of  the 
jury  were  shown  by  their  own  statements  to  have  occurred,  yet 
w^e  think  that  it  was  also  affirmatively  and  satisfactorily  shown 
that  nothing  occurred  from  it  to  influence  the  verdict,  and  that 
no  harm  resulted  therefrom  to  the  defendant.  It  was  affirma- 
tively shown  that  in  all  the  separations  of  the  jury  no  commu- 
nication in  reference  to  the  case  was  had  between  them  and  any 
outside  party,  and  that  none  of  them  heard  anything  tending 
to  influence  their  verdict;  that  none  of  them  conversed  with 
anyone  in  reference  to  the  case,  neither  was  anything  said  with 
reference  to  it  in  their  hearing,  and  none  of  them  received  any 
communications  from  outside  in  reference  to  the  case.  The 
use  of  intoxicants  by  the  jury  was  also  affirmatively  and  satis- 
factorily shown  to  have  been  to  such  a  limited  and  moderate 
extent  as  to  leave  no  room  for  any  supposition  that  harm  re- 
sulted therefrom  to  the  defendant.  As  to  the  use  of  intoxicat- 
ing liquors  by  juries  in  capital  trials,  practically  the  same  rule 
applies  that  ^^^  appertains  to  separations  by  the  jury  in  such 
cases.  If  intoxicants  be  shown  to  have  been  used  by  the  jury, 
the  presumption  arises  in  favor  of  the  convicted  defendant  that 
it  resulted  injuriously  to  him,  and  the  burden  is  on  the  state 
to  show  affirmatively,  to  the  entire  satisfaction  of  the  court, 
that  its  use  was  to  such  a  limited  and  moderate  extent  as  to 
completely  and  satisfactorily  negative  any  harm  to  the  defend- 
ant from  its  use  by  the  jury  or  any  member  of  it:  Jones  v. 
People,  6  Colo.  452,  45  Am.  Eep.  526;  Jones  v.  State,  68  Ga. 
760.  The  conduct  of  both  the  bailiff  in  charge  of  the  jury  in 
this  case  and  of  the  jurors  themselves  was  highly  irregular  and 
unbecoming  the  proper  and  decorous  conduct  of  the  trial  of  a 
citizen  for  his  life,  for  all  of  which  misconduct  on  the  part  of 
the  bailiff  and  the  jurors  they  should,  at  least,  have  been  se- 
verely reprimanded  by  the  court,  if  not  more  severely  dealt 
with,  but,  in  consequence  witli  the  rule  of  law  above  announced, 
it  having  been  affirmatively  and  satisfactorily  shown,  as  we  think, 
that  no  harm  resulted  to  the  defendant  from  such  irregularities 
and  misconduct  on  the  part  of  the  jury  and  the  bailiff  in  charge, 
we  cannot  disturb  the  verdict  found.  This  disposes  of  the  only 
question  presented  either  by  the  record  or  in  the  briefs  of  coun- 
sel, and  finding  no  reversible  error,  the  judgment  of  the  court 
below  is  hereby  affirmed. 
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EFFECT  OF  THE  SEPARATION  OF  A  JUEY. 

I.  In  Civil  Cases. 

a.  During  the  Trial,  155. 

b.  After  Retiring  for  Deliberation,  156. 

c.  After  Agreeing  upon  a  Verdict. 

1.  In  General,  157. 

2.  In  Case  of  Sealed  Verdicts,  158. 

d.  Objection  to  Separation,  158. 
n.  In  Criminal  Cases. 

a.  Before  Completion  or  Swearing  of  Panel,  158. 

b.  Before  Introduction  of  Evidence,  159. 

c.  During  Progress  of  Trial. 

1.  Discretion  of  Court,  159. 

2.  Trial  of  Misdemeanors,  160. 

3.  Trial  of  Felonies,  161. 

d.  After  Submission  of  Cause,  161. 

e.  After  Finding  a  Verdict,  162. 

f.  Presumptions  and  Burden  of  Proof,  164. 

g.  Rebuttal  of  Presumptions,  165. 

b.  Consent  and  Objections  of  Parties,  165. 
i.  Admonition  by  Court,  166. 
j.  Custody  of  Olflcer,  166. 
k.  Discbarge  and  Acquittal  of  Accused,  167. 
m.  Extent  and  Character  of  Separation  in  Criminal  Trials. 

a.  Technical  and  Unimportant  Separations,  167. 

b.  In  Case  of  Personal  Necessity  or  Convenience,  168. 

c.  In  Taking  Meals,  169. 

d.  On  Retiring  to  Rest  or  Sleep,  169. 

e.  During  Sickness,  170. 

f.  During  View  of  Premises,  170. 

g.  In  Giving  Testimony  in  Another  Case,  170. 
h.  During  a  Fire,  170. 

I.    In  Civil  Cases. 

a.  During  the  Trial. — At  the  early  common  law  it  seems  to  have 
been  the  practice,  both  in  civil  and  criminal  cases,  to  keep  the  jurors 
together  until  they  agreed  upon  a  verdict.  The  primary  reason  for 
not  permitting  a  separation  of  the  jury  was  to  prevent  the  exertion 
of  improper  influences  on  the  members.  A  further  reason  for  the 
seclusion,  though  of  doubtful  wisdom  and  expediency,  was  to  hasten 
the  arrival  of  a  verdict.  But  in  modern  times,  owing  to  the  great 
length  of  trials,  it  has  become  the  practice  to  permit  the  jury  in 
civil  cases  to  separate,  after  proper  admonition,  during  the  recesses 
and  adjournments  of  the  court,  before  the  final  submission  of  the 
cause:  See  the  monographic  note  to  McKinney  v.  People,  43  Am. 
Dec.  75,  76;  Stancell  v.  Kenan,  33  Ga.  56;  San  Antonio  etc.  Ey.  Co. 
v.  Bennett,  76  Tex.  151,  13  S.  W.  319.  The  court  may  permit  a  sep- 
aration by  authorizing  some  of  the  jurors  to  attend  a  call  of  nature 
outside  the  court-room,  which  has  no  conveniences  therefor,  in  the 
custody  of  a  sworn  officer:  Watts  v.  South  Bound  E.  E.  Co.,  60  S.  C. 
67,  38  S.  E.  240. 

And  the  mere  separation  of  the  jury,  or  the  temporary  absence  of 
one  of  the  members,  without  the  consent  of  the  court,  during  the 
tfial   of   a   civil   case   and   before   a   final   submission   of   the   cause, 
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though  such  misconduct  may  amount  to  a  contempt  of  court  or  a 
misdemeanor,  does  not  of  itself  vitiate  the  verdict,  if  there  is  no 
showing  of  a  likelihood  of  improper  influence  on  the  jury  or  preju- 
dice to  the  defeated  party:  See  the  monographic  notes  to  Hilton  v. 
South  wick,  35  Am.  Dec.  259;  McKinney  v.  People,  43  Am.  Dec.  76; 
Milo  V.  Gardiner,  41  Me.  549;  Compton  v.  Arnold,  54  Mo.  149; 
Graves  v.  Monet,  15  Miss.  (7  gmedes  &  M.)  45;  Pulaski  v.  Ward, 
2  Eich.  119;  Cannon  v.  State,  3  Tex.  31;  Edrington  v.  Kiger,  4 
Tex.  89.  This  rule  is  recognized  in  Ex  parte  Hill,  3  Cow.  355,  where 
a  juror  left  the  box  for  a  short  time,  but  returned  and  joined 
in  the  verdict;  and  in  Burns  v.  Paine,  8  Tex.  159,  where  the  jury 
dispersed  over  night;  and  in  Stutsman  v.  Barringer,  16  Ind.  363; 
Keller  v.  Bley,  15  Or.  429,  15  Pac.  705,  where  there  was  a  separation 
when  the  jury  went  to  view  the  premises. 

The  rule  in  civil  cases,  as  stated  in  Saltzman  v.  Sunset  Tel.  etc. 
Co.,  125  Cal.  501,  58  Pac.  169,  is  that  "a  reparation,  against  the 
instruction  of  the  court,  with  evidence  that  improper  influence  might 
have  been  brought  to  bear  upon  the  juror,  puts  the  burden  upon  the 
party  seeking  to  sustain  the  verdict  to  negative  the  presumption 
and  show  that  no  such  attempt  was  made." 

The  juror's  own  testimony  is  competent  to  overcome  the  presump- 
tion: Saltzman  v.  Sunset  etc.  Tel.  Co.,  125  Cal.  501,  58  Pac.  169; 
Chemical  Elec.  etc.  Co.  v.  Howard,  150  Mass.  495,  23  N.  E.  317.  See, 
in  this  connection,  "Eebuttal  of  Presumption"  in  criminal  trials, 
post. 

To.  After  Retiring  for  Deliberation.— When  a  civil  case  has 
been  finally  submitted  to  the  jury  for  consideration,  they  should 
not,  under  ordinary  circumstances,  be  permitted  to  disperse  or  sep- 
arate before  agreeing  upon  a  verdict:  See  the  note  to  McKinney  v. 
People,  43  Am.  Dec.  77;  Prescott  v.  Augusta,  118  Ga.  549,  45  S.  E. 
431.  But  when,  from  the  length  of  their  deliberations  at  the  hour 
of  adjournment  or  other  circumstances,  a  separation  appears  neces- 
sary, the  court  has  a  discretion  to  allow  it:  Dozenback  v.  Eaymer, 
13  Colo.  451,  22  Pac.  787.  And  if  the  jury  separates  by  agreement 
of  the  parties,  or  with  the  permission  of  the  court  without  objection 
by  counsel,  their  verdict  will  not  be  set  aside,  in  the  absence  of 
circumstances  throwing  suspicion  upon  it:  Eiggins  v.  Brown,  12  Ga. 
271;  Adkins  v.  Williams,  23  Ga.  222;  Sanitary  Dist.  v.  Cullerton,  147 
111.  385,  35  N.  E.  723;  Iowa  Sav.  Bank  v.  Frink  (Neb.),  92  N.  W. 
916.  The  court  may  allow  a  juror  to  go  in  company  with  the  bailiff 
to  a  room  adjoining  the  jury-room  and  telephone  to  one  of  his 
employes  at  his  place  of  business:  West  Chicago  St.  E.  E.  Co.  v. 
Lundahl,  82  111.  App.  553. 

And  the  fact  that,  without  leave  of  the  court,  a  jury  temporarily 
separates,  or  one  or  more  of  the  jurors  absent  themselves  for  a  time, 
after  a  civil  case  has  been  committed  to  them,  and  before  they 
have  agreed  upon  a  verdict,  is  not  per  se,  and  as  a  matter  of  law 
a  ground  for  a  new  trial:  Estate  of  McKenna,  143  Cal.  580,  77  Pac, 
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461;  Brandin  v.  Grannis,  1  Conn,  402;  Alexander  v.  Dunn,  5  Ind. 
122;  New  Albany  v.  McCulloch,  127  Ind.  500,  26  N.  E.  1074;  Perkins 
V.  Ermel,  2  Kan.  325;  Morrow  v.  County  Commissioners,  21  Kan.  484; 
Bledsoe  v.  Bledsoe,  8  Ky.  Law  Kep.  55,  1  S.  W.  10;  Vicksburg  etc. 
E.  E.  Co.  V.  Elmore,  46  La.  Ann.  1237,  15  South.  701;  Carnaghan  v. 
Ward,  8  Nev.  30;  Oram  v.  Bishop,  12  N.  J.  L.  153;  Smith  v.  Thomp- 
son, 1  Cow.  221;  Downer  v.  Baxter,  30  Vt.  467;  Burrlll  v.  Phillips, 
1  Gall.  360,  Fed.  Cas.  No.  2200;  note  to  McKiney  v.  People,  43  Am. 
Dec.  77,  78,  where  the  earlier  cases  are  reviewed.  A  contrary 
view  appears  to  have  been  taken  in  a  few  of  the  older  decisions, 
but  they  are  X)pposed  to  the  weight  of  authority:  Offit  v.  Vick,  Walk. 
99;  Howie  v.  Dunn,  1  Leigh,  455;  Lester  v.  Stanley,  3  Day,  287, 
Fed.  Cas.  No.  8277.  Of  course,  a  separation  may  be  under  such 
circumstances  as  to  warrant  the  granting  of  a  new  trial:  Obear  v. 
Gray,  68  Ga.  182.  The  granting  or  refusing  of  a  new  trial  in  cases 
of  this  kind  rests  largely  in  the  discretion  of  the  trial  court:  Murphy 
V.  Hindman,  37  Kan.  267,  15  Pac.  182;  Pulaski  v.  Ward,  2  Eich.  119; 
Burrill  v.  Phillips,  1  Gall.  360,  Fed.  Cas.  No.  2200. 

Where  the  jury  separates  and  mingles  with  the  public  after  they 
have  retired  to  deliberate  on  their  verdict,  without  permission  of  the 
court,  and  without  having  been  duly  admonished,  as  the  statute  re- 
quires, a  presumption  against  the  verdict  arises  that  will  vitiate  it, 
unless  it  affirmatively  appears  that  no  prejudice  is  suffered  by  the 
losing  party:  Ehrhard  v.  McKee,  44  Kan.  715,  25  Pae.  193.  See, 
too,  Obear  v.  Gray,  68  Ga.  182;  Pracht  v.  Whittridge,  44  Kan.  710, 
25  Pac.  192. 

c.    After  Agreeing  upon  a  Verdict. 

1.  In  General. — A  separation  of  the  jury  in  a  civil  case  without 
permission  from  the  court,  after  having  agreed  upon  a  verdict,  is 
not  in  itself  cause  for  a  new  trial.  The  verdict  is  not  necessarily 
vitiated,  although  if  there  is  probable  ground  for  believing  that  the 
separation  has  been  prejudicial  to  the  defeated  party,  a  new  trial 
will  be  ordered:  Cleveland  etc.  Ey.  Co.  v.  Monaghan,  140  111.  474,  30 
N.  E.  869;  Brown  v.  McConnel,  4  Ky.  (1  Bibb)  265;  Doe  v.  Harrow, 
6  Ky.  (3  Bibb)  446;  Chemical  Elec.  etc.  Co.  v.  Howard,  150  Mass. 
495,  23  N.  E.  317;  James  v.  State,  55  Miss,  57,  30  Am.  Eep.  496; 
Horton  v.  Horton,  2  Cow.  589;  Luttrell  v.  Martin,  112  N.  C.  593,  17 
S.  E.  573;  Wright  v.  Burchfield,  3  Ohio,  53;  Sartor  v.  McJunkin,  8 
Eich.  451;  Welch  v.  Welch,  9  Eich,  133;  Eagland  v.  Wills,  6  Leigh, 
1;  monographic  note  to  McKinney  v.  People,  43  Am.  Dec.  79.  This 
rule  has  been  applied  where  the  jury  agreed  on  a  verdict,  in  sub- 
stance, before  separating,  and  the  court  sent  them  out  again  to 
put  it  in  form:  Winslow  v.  Draper,  25  Mass.  (8  Pick.)  170  (see,  too, 
Bissell  V.  Eyan,  23  111.  517);  and  where,  at  the  coming  in  of  the 
court,  the  papers  were  again  submitted  to  them,  and  the  verdict 
modified:  Nims  v.  Bigelow,  44  N.  H.  376. 
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2.  In  Case  the  Jury  Seal  up  Their  Verdict,  before  separating,  to 
be  rendered  in  court  upon  its  opening,  it  would  seem  clear  that  the 
mere  fact  of  separation  would  be  an  insufficient  reason  for  a  new 
trial,  although  they  acted  without  leave  of  court  or  consent  of  the 
parties:  Cook  v.  Walters,  4  Iowa,  72;  Evans  v.  Foss,  49  N.  H.  490; 
SutliflF  V.  Gilbert,  8  Ohio,  405;  Maling  v.  Crummey,  5  Wash.  222,  31 
Pac.  600.  It  has,  however,  been  thought  otherwise:  Barfield  v. 
Mullins,  107  Ga.  730,  33  S.  E.  647;  Prescott  v.  Augusta,  118  Ga.  549, 
45  S.  E.  431.  It  certainly  is  no  cause  for  setting  aside  a  verdict 
that  the  jury  separate,  by  agreement  of  the  parties,  after  agreeing 
on  a  verdict  and  sealing  it,  if  they  afterward  come  into  court  and 
report  the  sealed  verdict:  Eogers  v.  Sample,  28  Neb.  141,  44  N.  W. 
86.  And  according  to  Walker  v.  Dailey,  87  Iowa,  375,  54  N.  W. 
344,  a  verdict  will  stand,  in  the  absence  of  a  showing  of  prejudice, 
where  the  judge,  night  coming  on,  gives  instructions,  without  notice 
to  the  parties  or  counsel,  that  if  an  agreement  is  reached  before 
morning  it  can  be  sealed  and  delivered  in  the  morning,  and  it  is 
sealed,  the  jurors  then  separating,  and  in  the  morning  is  read  in 
open  court  when  they  reassemble,  neither  party  nor  counsel  being 
present.  Tor  a  further  consideration  of  the  authorities  on  this  ques- 
tion, see  the  monographic  note  to  McKinney  v.  People,  43  Am.  Dec. 
78-80. 

d.  Objection  to  Separation.— If  a  party  would  object  to  the  action 
of  the  court  in  permitting  the  separation  of  the  jury,  he  must  be 
timely  in  making  his  objection.  Otherwise,  he  will  be  deemed  to 
have  acquiesced  in  the  action  of  the  court,  or  to  have  waived  the 
irregularity  if  such  there  be:  Stix  v.  Pump,  37  Ga.  332;  Sanitary 
Dist.  V.  Cullerton,  147  111.  385,  35  N.  E.  723;  Musselman  v.  Pratt,  44 
Ind.  126;  Parsons  v.  Huff,  38  Me.  137.  A  party  will  be  presumed 
to  consent  to  the  jury's  separation  upon  bringing  in  a  sealed  verdict, 
if  he  does  not  object  when  the  order  is  made:  Douglas  v.  Tousey, 
2  Wend.  352,  20  Am.  Dec.  616. 

Where  the  court  has  a  discretion  to  permit  the  separation  of  the 
jury  after  the  trial  is  begun,  the  objection  of  counsel  to  the  separa- 
tion will  be  unavailing  when  no  abuse  of  such  discretion  is  shown: 
Noel  V.  Denman,  76  Tex.  306,  13  S.  W.  318. 

n.    In  Criminal  Cases. 

a.  Before  Completion  or  Swearing  of  Panel.— Veniremen,  before 
being  sworn  to  try  the  case,  need  not  be  kept  together.  The  rule  in 
capital  cases  forbidding  the  jury  to  separate  applies  only  to  the  jury 
when  impaneled,  sworn  and  charged  with  the  case:  Bell  v.  State,  140 
Ala.  57,  37  South.  281;  State  v.  Todd,  146  Mo.  295,  47  S.  W.  923; 
Woodson  V.  State,  40  Tex.  Cr.  Eep.  685,  51  S.  W.  918;  State  v.  Voor- 
hies,  12  Wash.  53,  40  Pac.  620.  But  see  Hines  v.  State,  27  Tenn.  (8 
Humph.)  597.  When  this  question  was  presented  in  State  v.  Burns, 
33  Mo.  483,  488,  the  court  said:  "The  cases  cited  by  the  learned  coun- 
sel for  the  prisoner  relate  to  the  misconduct  of  the  jury  after  being 
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sworn  and  impaneled,  and  in  some  of  them  after  hearing  a  portion 
of  the  evidence;  they  furnish  no  authority  in  favor  of  the  ground 
taken  by  the  prisoner,  for  in  the  case  at  bar  neither  of  the  venire- 
men had  been  sworn,  and  they  were  still  subject  to  challenge.  In 
fact,  they  were  not  yet  jurors,  and  not,  therefore,  in  the  custody 
of  any  officer  of  the  court.  Though  selected  by  both  state  and 
prisoner,  they  were  not  clothed  with  the  power  and  authority  of  a 
jury,  but  were  still  subject  to  be  set  aside,  excused  or  challenged." 
There  are  many  cases  where  the  doctrine  is  recognized  in  felony 
cases  that  there  is  no  necessity  of  keeping  the  jurymen  who  have 
been  elected  and  sworn  together  and  separate  from  other  persons,  until 
the  jury  is  completed:  Bailey  v.  State,  26  Tex.  App.  706,  9  S.  W.  270; 
Tooel  V.  Commonwealth,  11  Leigh,  714;  Espe's  Case,  5  Gratt.  676; 
Curtis  V.  Commonwealth,  87  Va.  589,  13  S.  E.  73.  Compare  McQuil- 
len  V.  State,  16  Miss.  (8  Smedes  &  M.)  587,  and  see  State  v.  Forney, 
24  La.  Ann.  191. 

The  accused  has  the  right  to  have  the  impartiality  of  the  sepa- 
rating jurors  tested  before  they  are  sworn  to  try  the  case,  but  his 
failure  to  ask  for  or  propose  it  is  a  waiver  of  the  right:  Bell  v. 
State,  140  Ala.  57,  37  South.  281;  Smith  v.  State,  63  Ga.  168. 

b.  Before  Introduction  of  Evidence.— It  has  been  intimated 
that  the  separation  of  the  jury  in  a  criminal  case,  after  being  im- 
paneled and  sworn,  but  before  any  evidence  has  been  introduced,  is 
not  a  sufficient  cause  to  set  aside  their  verdict:  Martin  v.  Common- 
wealth, 2  Leigh,  745.  It  would  seem,  however,  that  a  separation  at 
such  a  time  would  be  governed  by  somewhat  the  same  rules  as  obtain 
where  the  separation  is  after  part  of  the  evidence  has  been  intro- 
duced. If  it  appears  affirmatively  that  the  jilrors  were  not  sub- 
ject to  improper  influences,  such  a  separation  furnishes  no  ground 
for  a  new  trial:  State  v.  Williams,  149  Mo.  496,  51  S.  W.  88.  And 
where  a  statute  provides  that  a  jury  may  separate  at  any  time 
before  the  submission  of  the  cause  to  them,  under  proper  admonition 
by  the  court,  the  separation  may  be  immediately  upon  the  swearing 
in  of  the  jury:  State  v.  Tommy,  19  Wash.  270,  53  Pac.  157. 

c.    During  Progress  of  Trial. 

1.  The  Court  has  a  Discretion  to  permit  the  jury  to  separate  dur- 
ing the  progress  of  a  criminal  trial,  unless  some  sufficient  cause  is 
shown  why  they  should  be  kept  together,  upon  properly  admonishing 
them  touching  their  duties:  Bobbins  v.  State,  49  Ala.  394;  Johnson 
V.  State,  32  Ark.  309;  Doxanbeklar  v.  People,  93  III,  App.  553;  State 
V.  Walton,  92  Iowa,  455,  61  N.  W.  179;  State  v.  Antonio,  52  La.  Ann. 
488,  26  South.  1011;  Bilansky  v.  State,  3  Minn.  427;  Langford  v. 
State,  32  Neb.  782,  49  N.  W.  766;  Stephens  v.  People,  4  Park.  Cr. 
Eep.  396;  Davis  v.  State,  15  Ohio,  72,  45  Am.  Dec.  559;  McCreary 
v.  Commonwealth,  29  Pa.  St.  323;  Baker  v.  State,  88  Wis.  140,  59 
N.  W.  570.  Courts  are  given  this  discretion  in  many  jurisdictions 
by  statute,  and  such  statutes  are  not  unconstitutional  as  a  violation 
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or  interference  with  the  right  of  a  fair  trial  by  jury:  People  v. 
Chaves,  122  Cal.  134,  54  Pac.  596.  Even  in  homicide  cases,  it  is 
discretionary  with  the  court  whether  the  jury  shall  be  kept  together 
or  allowed  to  separate  during  the  trial:  Hamilton  v.  State,  62  Ark. 
543,  36  S.  W.  1054;  People  v.  Ebanks,  117  Cal.  652,  49  Pac.  1049, 
40  L.  E.  A.  269;  State  v.  Nelson,  91  Minn.  143,  97  N.  W.  652;  St. 
Louis  V,  State,  8  Neb.  405,  1  N.  W.  371;  State  v.  Shaffer,  23  Or.  555, 
32  Pac.  545;  State  v.  McKee,  1  Bail.  651,  21  Am.  Dec.  499;  State  v. 
Belcher,  13  S.  C.  459.  But  see  State  v.  Dolling,  37  Wis.  396;  Walker 
V.  State,  31  Tex.  366. 

Such  discretion,  however,  should  be  exercised  with  caution,  es- 
pecially on  the  trial  of  grave  offenses.  As  is  said  in  the  Arkansas 
case  above:  "The  great  interest  usually  taken  by  the  public  in  trials 
for  offenses  punishable  by  death,  and  the  danger  that  either  the 
state  or  defendant  may  suffer  prejudice  from  such  separation  of  the 
jurors,  makes  it,  in  our  opinion,  rarely  prudent  for  a  court  to  permit 
such  separation  in  trials  for  capital  offenses,  when  either  the  counsel 
for  the  state  or  defendant  objects.  It  is  not  always  easy  in  such  a 
case  to  ascertain  the  influences  to  which  a  separation  has  subjected 
the  jurors.  For  this  reason,  as  the  defendant  objected  to  the  sep- 
aration of  the  jurors,  we  believe  that  it  would  have  been  better  to 
have  kept  tnem  together.  But  as  the  statute  leaves  the  matter  to 
the  discretion  of  the  circuit  court,  and  as  there  is  nothing  to  show 
that  the  defenuant  was  prejudiced  by  the  separation,  the  exception 
must  be  overruled,  and  a  new  trial  on  that  ground  refused." 

It  is  within  the  discretion  of  the  court  to  permit  the  jury  to  sep- 
arate, over  the  objection  of  the  accused,  after  the  evidence  has  been 
concluded  and  before  argument  by  counsel:  State  v.  Salverson,  87 
Minn.  40,  91  N.  W.  1.  See,  too.  State  v.  Nance,  25  S.  C.  168;  State 
v.  Stewart,  26  S.  C.  125,  1  S.  E.  468.  The  separation  may  be  per- 
mitted after  the  instructions,  during  the  arguments,  and  at  any  time 
before  they  finally  retire  for  deliberation:  State  v.  McKinney,  31 
Kan.  570,  3  Pac.  356. 

A  statute  providing  that  "in  case  of  felony,  when  the  punish- 
ment cannot  be  death  or  confinement  in  the  penitentiary  for  more 
than  ten  years,  the  jury  shall  not  be  kept  together  unless  the  court 
shall  otherwise  direct,"  does  not  apply  when  the  indictment  charges 
two  separate  offenses,  the  aggregate  punishment  of  which  may  be 
confinement  for  more  than  ten  years,  and  the  jury  must  be  kept  to- 
gether: Johnson  v.  Commonwealth,  102  Va.  927,  46  S.  E.  789. 

2.  On  the  Trial  of  a  Misdemeanor,  it  is  within  the  discretion  of 
the  court  to  allow  the  jury  to  separate  and  disperse  before  verdict, 
under  proper  instructions:  Bowdoin  v.  State,  113  Ga.  1150,  39  S.  E. 
478;  State  v.  Magee,  48  La.  Ann.  901,  19  South.  933;  Prewitt  v. 
State,  65  Miss.  437,  4  South.  346;  Kruger  v.  State,  1  Neb.  365. 
And  although  the  jury  should  separate  without  leave  of  court,  this 
fact  would  not  of  itself  vitiate  their  verdict:  See  the  monographic 
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notes  to  Hilton  v.  Southwick,  35  Am.  Dec.  259;  McKinney  v.  People, 
43  Am.  Dec.  80;  State  v.  Barber,  89  N.  C.  523. 

3.  On  the  Trial  of  a  Felony  the  court  may,  in  its  discretion,  as 
has  already  been  seen,  permit  the  jury  to  separate  during  the  prog- 
ress of  the  trial  and  before  the  final  submission  of  the  cause:  See 
"Discretion  of  Court,"  ante.  And  although  the  jury  separate  with- 
out leave  of  court  and  unaccompanied  by  an  officer,  before  retiring 
to  deliberate  upon  their  verdict,  their  verdict  is  not  necessarily  and 
as  a  matter  of  law  vitiated  by  such  misconduct:  Binns  v.  State,  35 
Ark.  118;  Payne  v.  State,  66  Ark.  545,  52  S.  W.  276;  State  v.  Ma- 
doil,  12  Fla.  151;  Roberts  v.  State,  14  Ga.  8,  58  Am.  Dec.  528;  Por- 
ter V.  State,  2  Ind.  435;  State  v.  Turner,  25  La.  Ann.  573;  State  v. 
Brannon,  45  Mo.  329;  State  v.  Gay,  18  Mont.  51,  44  Pac.  411;  Wake- 
field V,  State,  41  Tex.  556.  "The  defendant  must  show  that  he  has 
been  prejudiced  by  setting  out  something  more  than  the  bare  fact 
of  separation,  unless  the  circumstances  of  the  particular  separation 
indicate  of  themselves  a  suspicion  of  prejudice  having  been  done": 
United  States  v.  Davis,  103  Fed.  457.  See,  too,  Kelly  v.  State,  28 
Tex.   App.   120,   12   S.   W.   505. 

Even  in  homicide  cases,  the  mere  fact  of  the  wrongful  separation 
of  the  jury,  before  the  cause  is  finally  submitted  to  them,  does  not, 
of  itself  necessarily  require  that  their  verdict  be  set  aside:  People 
V.  Bemmerly,  98  Gal.  299,  33  Pac.  263;  Eeins  v.  People,  30  111.  256; 
Gott  V.  People,  187  111.  249,  58  N.  E.  293;  State  v.  Garig,  43  La.  Ann. 
365,  8  South.  934;  State  v.  Cucuel,  31  N.  J.  L.  249;  Commonwealth 
v.  Cressinger,  193  Pa.  St.  326,  44  Atl,  433;  Commonwealth  v.  Will- 
iams, 209  Pa.  St.  529,  58  Atl.  922;  Nelson  v.  State,  32  Tex.  71.  Com- 
pare McLain  v.  State,  18  Tenn,  (10  Yerg.)    241,  31  Am.  Dec,  573. 

d.  After  Submission  of  Cause.— Under  the  law  in  many,  and  per- 
haps all,  of  the  states,  there  is  a  marked  difference  between  a  separa- 
tion of  the  jury  during  the  progress  of  the  trial  and  a  separation 
after  the  final  submission  of  the  cause:  See  People  v.  Adams,  143 
Cal.  208,  101  Am.  St.  Rep.  92,  76  Pac.  954.  The  jury  should  not 
be  allowed  to  separate,  while  deliberating  upon  their  verdict  in  a 
criminal  case,  under  circumstances  where  any  prejudice  to  the  par- 
ties may  possibly  come  from  the  separation:  Waller  v.  People,  209 
111.  284,  70  N.  E.  681.  See,  too,  Berry  v.  State,  10  Ga.  511;  State 
V.  Populu§,  12  La.  Ann,  710;  Cochran  v.  State,  26  Tenn.  (7  Humph.) 
544;  Darter  v.  State,  39  Tex.  Cr.  App.  40,  44  S.  W.  850.  Yet  there 
may  be  circumstances  which  necessitate  and  justify  a  juror  being 
absent  from  his  fellows  for  a  time  in  charge  of  an  officer,  and  a 
separation  under  such  circumstances  cannot  generally  be  urged  as 
a  cause  for  a  new  trial:  Waller  v.  People,  209  111.  284,  70  N,  E. 
681;  State  v.  Bowman,  45  Iowa,  418;  State  v.  Harper,  101  N.  C.  761, 
9  Am.  St.  Rep.  46,  7  S.  E,  730;  Taylor  v.  State,  38  Tex.  Cr.  App. 
552,  43  S.  W.  1019.  Separations  of  this  kind  frequently  happen 
where  a  juror  goes  to  a  privy  or  water-closet  in  response  to  a  call 
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of  nature:  People  v.  Wheatley,  88  Cal.  114,  26  Pac.  95;  Cooper  v. 
State,  120  Ind.  377,  22  N.  E.  320;  State  v.  Flack,  48  Kan.  146,  29 
Pac.  571;  State  v.  Johnson,  30  La.  Ann.  921;  Skates  v.  State,  64 
Miss.  644,  60  Am.  Eep.  70,  1  South.  843.  The  court  has  a  discretion 
to  permit  a  separation  of  the  jury  for  a  necessary  purpose  after  the 
final  submission  of  the  case  to  the  jury,  and  in  such  an  event  it  is 
incumbent  on  the  defendant,  if  he  would  take  advantage  of  the 
separation,  to  show  that  he  has  suffered  prejudice  therefrom:  State 
V.  McNeil,  59  Kan.  599,  53  Pac.  876;  Commonwealth  v.  Gagle,  147 
Mass.  576,  18  N.  E.  417.  And  the  mere  fact  that  the  jury  separate 
without  leave  of  court  does  not  necessarily  vitiate  their  verdict 
(People  v.  Moore,  41  Cal.  238;  Chestnut  v.  People,  21  Colo.  512,  42 
Pac.  656;  Green  v.  State,  71  Ga.  487;  Cornwall  v.  State,  91  Ga.  277, 
18  S.  E.  154;  State  v.  Wart,  51  Iowa,  587,  2  N.  W.  405;  State  v. 
Wright,  98  Iowa,  702,  68  N.  W.  440;  State  v,  Dugan,  52  Kan.  23, 
34  Pac.  409;  State  v.  Conway,  23  Minn.  291;  Spaulding  v.  State,  61 
Neb.  289,  85  N.  W.  80),  even  in  a  capital  case:  People  v,  Symonds, 
22  Cal.  348;  Cox  v.  State,  7  Tex.  App.  1;  Ogle  v.  State,  16  Tex.  App. 
361;  McCarter  -v.  Commonwealth,  11  Leigh,  633.  Of  course,  a  sep- 
aration after  the  jury  has  retired  for  deliberations  will  often  be 
under  such  circumstances  as  to  demand  a  new  trial,  unless  the  state 
makes  it  appear  by  clear  and  satisfactory  proof  that  no  prejudice 
to  the  defendant  has  resulted  (Cornelius  v.  State,  12  Ark.  782; 
People  V.  Thornton,  74  Cal.  482,  16  Pac.  244;  State  v.  Howland,  119 
Mo.  419,  24  S.  W.  1016) ;  and,  where  forbidden  by  statute,  the  sep- 
aration is  of  itself  ground  for  a  new  trial:  People  v.  Hawley,  111 
Cal.  78,  43  Pac.  404. 

A  case  is  finally  submitted  to  the  jury,  within  the  meaning  of  a 
statute  forbidding  their  separation  when  the  case  is  finally  sub- 
mitted, at  such  time  as  the  court  directs  the  jury  to  enter  upon  its 
deliberations,  and  not  necessarily  at  the  conclusion  of  the  charge 
of  the  court  to  them.  Thus  where,  at  the  conclusion  of  the  court's 
charge,  the  jurors  are  permitted  to  separate  for  their  noon  meal, 
being  instructed  that  the  cause  is  not  finally  submitted,  and  directed 
to  return  at  1  o'clock  to  retire  for  deliberation,  and  being  admon- 
ished as  to  their  conduct,  the  cause  is  finally  submitted  at  the  hour 
of  reassembling,  and  not  at  the  time  of  separation:  State  v.  Ferrell, 
69  Ohio  St.  521,  69  N.  E.  995.  In  principle,  however,  we  can  see 
little  difference  between  a  separation  at  such  a  stage  of  the  trial  and 
a  separation  after  the  actual  retirement  of  the  jury  for  deliberation: 
See  State  v.  Parrant,   16  Minn.   178. 

e.  After  Finding  a  Verdict.— The  separation  of  the  jury  after 
they  have  agreed  upon  a  verdict  does  not  necessarily  call  for  the 
setting  aside  of  their  verdict:  Territory  v.  Hexter,  3  Mont.  206;  State 
V.  Wallahan,  Tappan  (Ohio),  80.  Although  if  a  court  permits  a  jury 
to  disperse  upon  their  statement  that  they  have  sealed  up  their  ver- 
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diet,  and  when  they  come  into  court  they  render  an  oral  verdict,  the 
verdict  so  rendered  is  invalid:  Commonwealth  v.  Durfee,  100  Mass. 
146. 

Courts  are  usually  regarded  as  having  a  discretion  in  criminal 
trials,  at  least  in  the  presence  or  with  the  consent  of  the  parties,  to 
direct  the  jury  to  seal  up  their  verdict  and  separate,  should  they 
come  to  an  agreement  while  the  court  is  not  in  session,  and  come 
into  court  at  its  next  opening  and  affirm  the  verdict:  Begerline  v. 
State,  147  Ind.  125,  45  N.  E.  772;  Sanders  v.  State,  2  Iowa,  230; 
State  V.  Thompson,  74  Iowa,  119,  37  N.  W.  104;  State  v.  Fenlason, 
78  Me.  495,  7  Atl.  385;  Commonwealth  v.  Costello,  128  Mass.  88; 
State  V.  Engle,  13  Ohio,  490.  But  see  State  v.  Hornsby,  32  La.  Ann. 
1268.  This  should  not  be  done,  according  to  Smith  v.  State,  40  Fla. 
203,  23  South.  854,  in  the  absence  of  the  prisoner;  nor,  according  to 
State  V.  Anderson,  41  Minn.  104,  42  N.  W.  786,  against  the  defend- 
ant's consent.  Under  a  statute  requiring  the  jury  to  be  kept  to- 
gether until  they  declare  a  verdict  in  open  court,  it  has  been  held 
that  where  the  jury,  without  the  order  of  the  court  or  the  consent 
of  the  parties,  sealed  up  their  verdict,  handed  it  to  the  officer  in 
charge,  and  separated,  a  new  trial  should  be  ordered:  State  v.  Cal- 
lahan, 55  Iowa,  364,  7  N.  W.  603;  State  v.  Fertig,  84  Iowa,  79,  50 
N.  W.  545.  In  Washington  it  is  held  that  a  statute  permitting  the 
jury  to  separate  upon  the  consent  of  the  defendant  and  the  prose- 
cuting attorney  refers  to  separations  during  the  trial,  and  that  it 
is  reversible  error,  notwithstanding  such  consent,  to  allow  the  jury 
to  seal  their  verdict  and  separate:  State  v.  Eogan,  18  Wash.  43,  50 
Pac.  582;  State  v.  Barkuloo,  18  Wash.  141,  51  Pac.  350;  State  v. 
Mason,  19  Wash.  94,  52  Pac.  525.  Where  a  jury  were  instructed 
that  they  might  seal  their  verdict  and  separate,  and  upon  their  com- 
ing into  court  after  the  adjournment  it  appeared  that  they  sepa- 
rated without  reducing  their  verdict  to  writing,  whereupon  the  judge 
directed  them  to  retire  and  reduce  the  verdict  as  found  to  writing 
without  further  deliberation,  such  verdict  was  held  invalid:  Common- 
wealth V.  Dorus,  108  Mass.  488.  When  a  separation  has  been  per- 
mitted after  the  sealing  of  a  verdict,  the  jury  on  reassembling  may 
be  permitted  again  to  separate  to  allow  the  foreman  to  go  home  for 
the  verdict,  which  he  accidentally  had  left  there:  Commonwealth  v. 
Heden,  162  Mass,  521,  39  N.  E.  181. 

The  right  of  a  jury  to  seal  up  their  verdict  and  separate  seems 
generally  limited  to  cases  not  capital:  Anderson  v.  State,  2  Wash. 
183,  26  Pac.  267. 

Where  the  court  instructed  the  jury  to  reduce  their  verdict  to 
writing  and  bring  it  with  the  indictment  in  a  sealed  envelope  into 
court  the  next  morning,  a  verdict  written  on  the  indictment  and 
placed  in  an  unsealed  envelope  may  be  received:  Commonwealth  v. 
Slattery,  147  Mass.  423,  18  N.  E.  399.  But  a  piece  of  paper,  not 
signed  by  the  foreman,  and  having  only  the  word  "guilty"  written 
upon  it,  is  not  a  legal  verdict  so  that  it  may  be  sealed  up  and  after- 
ward affirmed  in  court:  State  v.  McCormick,  84  Me.  566,  24  Atl.  938. 
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If  a  verdict  is  found  to  be  informal,  after  the  discharge  of  the 
jury,  but  before  all  of  them  have  left  the  box,  and  none  have  gone 
but  a  few  feet  away,  they  may  be  recalled  to  amend  their  verdict, 
no  prejudice  to  the  rights  of  the  accused  appearing:  Boyett  v.  State, 
26  Tex.   App.   689,  9  S.  W.   275. 

f.  Presumptions  and  Burden  of  Proof.— In  capital  cases,  and 
probably  in  felony  cases  generally,  while  the  mere  separation  of  the 
jury  without  leave  of  court  and  the  attendance  of  an  officer  does  not 
necessarily  vitiate  their  verdict,  still,  if  such  separation  is  under 
circumstances  that  might  expose  them  to  improper  influences,  the 
presumption  is  against  the  purity  of  their  verdict,  and  it  devolves 
upon  the  prosecution  affirmatively  to  show  that  the  separation  has 
not  been  prejudicial  to  the  accused,  whether  the  separation  was  dur- 
ing the  progress  of  the  trial  or  after  the  jury  had  retired  to  delib- 
erate upon  a  verdict:  Coker  v.  State,  20  Ark.  53,-  People  v.  Branni- 
gan,  21  Cal.  337;  Jumpertz  v.  People,  21  111.  375;  Eussel  v.  People, 
44  111.  508;  Creek  v.  State,  24  Ind.  151;  French  v.  Commonwealth,  100 
Ky.  63,  37  S.  W.  269;  Thacker  v.  Commonwealth,  23  Ky.  Law  Rep. 
745,  63  S.  W.  737;  State  v.  Moss,  47  La.  Ann.  1514,  18  South.  507; 
Maher  v.  State,  3  Minn.  444;  Green  v.  State,  59  Miss.  501;  State  v. 
Collins,  81  Mo.  652;  State  v.  Orrick,  106  Mo.  Ill,  17  S. 'W.  176; 
State  V.  Steifel,  106  Mo.  129,  17  S.  W.  227;  People  v.  Douglass,  4 
Cow.  26,  15  Am.  Dec.  332;  Stone  v.  State,  23  Tenn.  (4  Humph.)  27; 
Keenan  v.  State,  8  Wis.  132.  As  to  capital  cases,  perhaps  the  law 
may  be  stated  to  be  that  a  wrongful  separation  is,  prima  facie,  suffi- 
cient to  vitiate  a  verdict  of  guilty,  and  is  fatal  to  a  conviction,  un- 
less the  court  shall  be  satisfied,  by  the  production  of  affirmative  evi- 
dence on  the  part  of  the  prosecution,  that  the  separation  was  not 
followed  by  any  misconduct  on  the  part  of  the  jurors,  or  attended 
by  any  circumstance  calculated  to  exert  an  improper  influence  upon 
their  verdict:  See  the  principal  case,  ante,  p.  150;  People  v.  Adams, 
143  Cal.  208,  101  Am.  St.  Eep.  92,  76  Pac.  954;  Riley  v.  State,  95 
Ind.  446;  State  v.  Foster,  45  La.  Ann.  1176,  14  South.  180;  Cartright 
v.  State,  71  Miss.  82  14  South.  526;  State  v.  Schaeffer,  172  Mo.  335, 
72  S.  W.  518;  State  v.  Prescott,  7  N.  H.  287;  People  v.  Shafer,  1 
Utah,  260;  Philips  v.  Commonwealth,  19  Gratt.  485;  "State  v.  Cart- 
right,  20  W.  Va.  32;  State  v.  Harrison,  36  W.  Va.  729,  15  S.  E.  982, 
18  L.  R.  A.  224;  Hempton  v.  State,  111  Wis.  127,  86  N.  W.  596. 
In  the  language  of  the  supreme  court  of  Arkansas:  "The  separation 
of  a  juror  from  his  fellows  pending  the  trial-,teasts  upon  the  state  the 
burden  of  showing  that  no  improper  influence  was  brought  to  bear 
upon  the  juror  during  his  absence.  In  other  words,  the  mere  fact 
that  a  juror  separates  from  his  fellows,  without  order  of  court,  is 
prima  facie  ground  for  a  new  trial,  unless  it  affirmatively  appears 
that  the  separating  juror  was  not  subjected  to  any  noxious  influ- 
ence": Maclin  v.  State,  44  Ark.  115;  Dobson  v.  State  (Ark.),  17  S. 
W.  3. 
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g.  Rebuttal  of  Presumptions.— The  presumption  against  the  pur- 
ity of  the  verdict  is  not  conclusive,  but  may  be  overcome  by  clear 
and  convincing  proof  that  the  jury  was  not  subject  to  improper  in- 
fluence during  the  separation:  State  v.  Avery,  113  Mo.  475,  21  S.  W. 
193;  State  v.  Sansome,  116  Mo.  1,  22  S.  W.  617;  Commonwealth  v. 
Eisenhower,  181  Pa.  St.  470,  59  Am.  St.  Eep.  670,  37  Atl.  521;  Cart- 
wright  v.  State,  80  Tenn.  (12  Lea)  620.  But  see  Woods  v.  State, 
43  Miss.  364.  And  to  overcome  the  presumption,  the  testimony  of 
separating  jurors  themselves  would  seem  competent:  Stanton  v. 
State,  13  Ark.  317;  Dobson  v.  State  (Ark.),  17  S.  W.  3;  Barrow  v. 
State,  80  Ga.  191,  5  S.  E.  64;  Drew  v.  State,  124  Ind.  9,  23  N.  E. 
1098;  State  v.  SchaeflEer,  172  Mo.  335,  72  S.  W.  518;  People  v.  Bu- 
chanan, 145  N.  Y.  1,  39  N.  E.  846;  State  v.  Hester,  47  N.  C.  (2  Jones) 
83;  State  v.  Lawrence,  70  Vt.  524,  41  Atl.  1027.  It  seems,  however, 
to  have  been  thought  otherwise  in  People  v.  Backus,  5  Cal.  275  (com- 
pare the  later  case  of  Saltzman  v.  Sunset  Tel.  etc.  Co.,  125  Cal.  501, 
58  Pac.  169);  Organ  v.  State,  26  Miss.  78;  Hines  v.  State,  27  Tenn. 
(8  Humph.)  597.  In  Hempton  v.  State,  111  Wis.  127,  86  N.  W.  596, 
it  is  held  that  the  presumption  cannot  be  satisfactorily  overcome  by 
the  affidavits  of  the  jurors  themselves  and  the  officers  sworn  to  at- 
tend them,  that  they  were  not  prejudicially  affected  by  the  separa- 
tion or  by  anything  that  occurred  during  that  time.  Perhaps 
the  law  is  accurately  stated  by  the  supreme  court  of  West  Virginia: 
"The  testimony  of  jurors  may  be  received  to  disprove  or  explain 
any  such  separation,  misconduct,  or  irregularity;  but  their  testimony 
will  not  be  received  to  show  by  what  motive  they  were  actuated,  or 
that  any  admitted  fact,  misconduct,  or  irregularity  had  no  influ- 
ence or  effect  upon  their  minds  in  producing  the  verdict.  In  any 
case  where  proper  at  all,  the  testimony  of  the  jurors  should  be  re- 
ceived with  caution":  State  v.  Harrison,  36  W.  Va.  729,'  15  S.  E. 
982,  18  L.  E.  A.  224;  State  v.  Cartright,  20  W.  Va.  32.  In  civil  cases, 
the  testimony  of  a  juror  who  separates  is  held  competent  to  show 
that  nothing  occurred  to  affect  or  influence  him  while  separated  frou: 
his  fellows:  Saltzman  v.  Sunset  Tel.  etc.  Co.,  125  Cal.  501,  58  Pac. 
169;  Chemical  Elec.  etc.  Co.  v,  Howard,  150  Mass.  495,  23  N.  E.  317. 

h.  Consent  and  Objections  of  Parties.— In  cases  not  capital  the 
court  may,  before  the  final  submission  of  the  cause,  allow  them  to 
separate  during  recesses  and  adjournments,  even  aver  the  objection 
of  the  defendant,  when  no  sufficient  reason  appears  for  keeping  them 
together:  Sutton  v.  People,  145  111.  279,  34  N.  E.  420;  State  v.  Felter, 
25  Iowa,  67.  This  rule  is  changed  by  statute  in  some  jurisdictions: 
State  V.  Garrity,  98  Iowa,  101,  67  N.  W.  92;  State  v.  Smith,  102  Iowa, 
656,  72  N.  W.  279.  See,  too,  Anderson  v.  State,  2  Wash.  183,  26  Pac. 
267;  State  v.  Place,  5  Wash.  773,  32  Pac.  736.  The  court  may  allow 
a  separation  where  the  parties  consent  thereto:  State  v.  Mix,  15  Mo. 
153;  State  v.  Frier,  118  Mo.  648,  24  S.  W.  220.  But  see  Wiley  v. 
State,  31  Tenn.  (1  Swan)  256.  It  is  not  good  practice,  however,  for 
the  court  to  ask  the  defendant's  counsel,  in  the  presence  of  the  jury, 
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whether  they  have  any  objection  to  a  separation:  State  v.  Holedger, 
15  Wash.  443,  46  Pac.  652.  If  the  statutes  forbid  a  separation  after 
the  final  submission  of  the  case,  the  consent  of  the  defendant  will 
not  authorize  a  separation  after  the  jury  has  retired  to  deliberate: 
People  V.  Hawley,  111  Cal.  78,  43  Pac.  404.  See,  too,  Cantwell  v. 
State,  18  Ohio  St.  477;  Parker  v.  State,  18  Ohio  St.  89;  Peiffer  v. 
Commonwealth,  15  Pa.  St.  468,  53  Am.  Dec.  605. 

Under  a  statute  forbidding  the  separation  of  the  jury  without  the 
consent  of  the  defendant  and  the  prosecuting  attorney,  the  consent 
to  a  separation,  on  the  part  of  the  defendant,  may  be  given  by  his 
attorney.  It  is  not  necessary  that  he  should  personally  consent: 
State  V.  Stockhammer,  34  Wash.  262,  75  Pac.  810.  See,  however. 
Brown  v.  State,  38  Tex.  482.  And  under  the  Iowa  statute  authorizr 
ing  the  separation  of  the  jury  when  there  is  no  objection,  the  objec- 
tion of  the  defendant  may  be  made  in  the  absence  of  the  jury  and 
the  district  attorney,  but  not  at  the  judge's  chambers:  State  v. 
Smith,  107  Iowa,  480,  78  N.  W.  224. 

In  a  capital  case  the  judge,  with  the  assent  of  the  prisoner,  may 
allow  the  jury  to  separate  from  time  to  time  before  they  retire 
to  deliberate  on  their  verdict:  Stephens  v.  People,  19  N.  Y.  549. 
But  see  State  v.  Hornsby,  8  Eob.  554,  41  Am.  Dec.  305;  Woods  v. 
State,  43  Miss.  364;  Grisson  v.  State,  4  Tex.  App.  374;  Wesley  v. 
State,  30  Tenn.  (11  Humph.)  502.  But  the  jurors  should  not  be  al- 
lowed to  disperse  among  the  people  during  an  adjournment,  over 
the  objection  of  the  defendant:  Quinn  v.  State,  14  Ind.  589.  And 
his  consent  to  a  separation  which  the  general  rules  of  law  do  not 
permit  should  not  be  asked:  People  v.  Shafer,  1  Utah,  260. 

The  right  of  the  accused  to  object  to  a  separation  of  the  jury 
may  be  waived  by  failing  to  make  timely  objection  (Kirk  v.  State, 
73  Ga.  620;  Wade  v.  Commonwealth,  106  Ky.  321,  50  S.  W.  271; 
State  V.  McMahon,  17  Nev.  365,  30  Pac.  1000),  even  in  a  capital 
case:  Henning  v.  State,  106  Ind.  386,  55  Am.  Eep.  756,  6  N.  E.  803; 
State  V.  Blunt,  110  Mo.  322,  19  S.  W.  650;  Polin  v.  State,  14  Neb. 
540,  16  N.  W.  898. 

i.  Admonition  by  Court.— It  is  well  understood,  of  course,  that 
when  jurors  are  permitted  to  separate  they  should  be  admonished 
by  the  court  as  to  their  duty:  Walrath  v.  State,  8  Neb.  80.  It  is 
•not  necessary,  however,  that  the  admonition  should  be  given  in  the 
very  language  of  the  statute;  it  is  enough  that  their  duty  be  clearly 
disclosed  to  them:  State  v.  McKinney,  31  Kan.  570,  3  Pac.  356.  And 
where  jurors  are  properly  admonished  upon  their  separation,  it  is 
held  not  necessary  to  repeat  the  admonition  upon  a  subsequent 
separation:   State  v.  Stockhammer,  34  Wash.  262,  75  Pac.  810. 

j.  Custody  of  Oflacer.— It  is  often  expedient,  and  even  necessary, 
when  a  juror  is  permitted  to  separate  from  his  fellows,  that  he 
should  be  attended  by  an  oflScer  to  prevent  any  communication  with 
third  persons:   Jumpertz  v.  People,   21  111.   375;   Porter   v.  State,   1 
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Tex.  App.  394;  State  v.  Shipping,  Brayt,  (Vt.)  169.  It  seems  that 
the  sworn  officer  in  whose  charge  the  juror  is  given  need  not  be  the 
officer  who  was  sworn  to  take  charge  of  the  jury:  State  v.  Crawford, 
99  Mo.  74,  12  S.  W.  354.  Where  the  defendant  consents  to  a  juror 
separating  from  his  associates  on  the  condition  that  he  shall  be 
attended  by  the  sheriff,  a  breach  of  such  condition  is  held  to  vitiate 
the  verdict:  Wilson  v.  State,  18  Tex.  App.  576,  51  Am.  Eep.  309. 
In  McCampbell  v.  State  (Tex.  Cr.  App.),  40  S.  W.  496,  it  is  held 
that  the  defendant  cannot  waive  the  necessity  of  having  an  officer 
remain  with  a  separating  juror. 

k.  Discharge  and  Acquittal  of  Accused.— While  the  separation  of 
the  jury  in  a  criminal  case  may  constitute  ground  for  a  new  trial, 
it  does  not  entitle  the  accused  to  a  discharge  or  acquittal:  Williams 
V.  State,  45  Ala.  57;  People  v.  Hawley,  111  Cal.  78,  43  Pac,  404; 
State  V,  Harras,  22  Wash.  57,  60  Pac.  58.  And  where  the  court 
discharges  the  jury  for  its  misconduct  in  separating,  the  defendant 
may  be  again  tried  for  the  same  offense:  State  v.  Costello,  11  La. 
Ann.  283;  State  v.  Hall,  9  N.  J.  L.  256;  People  v.  Eeagle,  60  Barb. 
527;  Hilands  v.  Commonwealth,  111  Pa.  St.  1,  56  Am.  Eep.  235,  2 
Atl.  70.     But  see  Maden  v.  Emmons,  83  Ind.  331. 

m.    Extent  and  Character  of  Separation  in  Criminal  Trials. 

a.  Technical  and  Unimportant  Separations.— Not  every  technical 
separation  of  the  jury  in  a  criminal  case  can  be  urged  as  a  ground 
for  a  new  trial:  Jones  v.  State,  152  Ind.  318,  53  N.  E.  222;  Holly  v. 
Commonwealth,  18  Ky.  Law  Eep.  441,  36  S.  W.  532;  Shivers  v.  Ter- 
ritory, 13  Okla.  466,  74  Pac.  899.  For  part  of  the  jury  to  be  in  one 
room  and  part  in  another,  but  all  in  the  charge  of  an  officer,  is  not 
a  separation  calling  for  a  setting  aside  of  their  verdict:  Kee  v. 
State,  28  Ark.  155.  And  where  the  sheriff  goes  out  with  a  part 
of  the  jury,  leaving  the  others  in  the  room  with  his  deputy,  who  is 
not  sworn  to  keep  them,  this  does  not  call  for  a  new  trial:  Trim 
v.  Commonwealth,  18  Gratt.  983,  98  Am.  Dec.  765.  The  same  is 
true  where  a  juror  in  company  of  an  officer  temporarily  separates 
from  his  associates,  who  are  in  the  meantime  locked  in  their  room: 
State  V.  Collins,  86  Mo.  245.  So,  where  the  jury  in  a  murder  case  re- 
tire for  deliberation,  and  two  of  their  number  go  into  another  room 
of  the  same  building  to  converse  and  deliberate  for  thirty  minutes, 
the  verdict  will  not  be  set  aside  for  that  reason:  Blyew  v.  Common- 
wealth, 91  Ky.  200,  15  S..W.  356. 

The  verdict  of  a  jury  will  not  be  vitiated  from  the  fact  that 
one  of  them  walks  away  some  thirty  yards  to  where  his  horse  is 
fastened,  he  being  in  view  of  the  officer  and  nearer  the  other  jurors 
than  to  anyone  else  (Lounder  v.  State  (Tex.  Cr.  App.),  79  S.  W. 
552);  nor  by  the  fact  that  one  juror  steps  into  a  room  of  his  store, 
where  the  remaining  jurors  are,  but  is  at  on8e  followed  by  the  officer 
in  charge  (Eredia  v.  State  (Tex.  Cr.  App.),  65  S.  W.  188);  nor  where 
one  juror  is  ten  or  twelve  feet   behind  the  others  when  they  are 
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walking  along  the  aisle  in  a  lighted  courtroom:  State  v.  Shipley,  171 
Mo.  544,  74  S.  W.  612.     See,  too.  State  v.  Belknap,  39  W,  Va.  427, 

19  S.  E.  507. 

It  is  said  that  the  fact  that  one  of  the  jurors  was  where  he  could 
exchange  a  single  word  with  a  stranger  without  being  overheard  by 
the  officer  in  charge  may  be  sufficient  to  establish  a  technical  sep- 
aration: State  V.  Harris,  12  Nev.  414.  It  is  no  cause  for  a  new  trial 
that  while  the  jury  was  in  the  street  in  charge  of  an  officer,  one  of 
their  number  called  across  the  street  to  a  relative  to  inquire  about 
the  health  of  his  mother:  State  v.  Howell,  117  Mo.  307,  23  S.  W. 
263.  And  the  fact  that  a  juror,  after  being  sworn,  makes  casual 
remarks  to  persons  about  him  in  the  courtroom  is  not  such  an  irreg- 
ularity as  to  demand  the  setting  aside  of  the  verdict:  Cohron  v.  State, 

20  Ga.  752.  But  a  reversal  may  be  demanded  where  a  juror  sep- 
arates from  his  fellows  and  mingles  with  people  who  are  discussing 
the  case,  although  he  takes  no  part  in  the  discussions:  State  v. 
Witten,  100  Mo.  525,  13  S.  W.  871. 

b.  In  Case  of  Personal  Necessity  or  Convenience.— The  doctrine 
that  the  jury  should  be  kept  together  during  a  criminal  trial  is  not 
carried  so  far  as  to  make  it  improper  to  permit  jurors  to  separate 
from  their  associates  in  cases  of  necessity,  when  in  charge  of  an 
officer  to  prevent  their  holding  communication  with  third  persons: 
State  v.  Scanlan,  52  La.  Ann.  2058,  28  South.  211;  Moss  v.  Com- 
monwealth, 107  Pa.  St.  267.  This  rule  is  frequently  applied  where 
jurors  find  it  necessary  to  go  to  a  privy  or  watercloset:  Nabors  v. 
State,  120  Ala.  323,  25  South.  529;  Neal  v.  State,  64  Ga.  272;  Master- 
son  V.  State,  144  Ind.  240,  43  N.  E.  138;  State  v.  Veillon,  105  La.  Ann. 
411,  29  South.  883;  State  v.  Callian,  109  La.  346,  33  South.  363;  State 
V.  Washburn,  91  Mo.  571,  4  S.  W.  274;  State  v.  Woodward,  95  Mo. 
129,  8  S.  W.  220;  State  v.  Dyer,  139  Mo.  199,  40  S.  W.  768;  Griffey 
V.  State  (Tex.  Cr.  App.),  56  S.  W.  335.  And  when  a  juror  is  over- 
taken by  such  an  imperious  necessity,  and  withdraws  under  official 
supervision,  the  remaining  jurors  may  be  locked  in  their  room:  State 
V.  Gregory,  158  Mo.  139,  59  S.  W.  89.  The  fact  that  an  officer  does 
not  attend  the  withdrawing  juror  does  not  necessarily  vitiate  their 
verdict:  Territory  v.  Clayton,  8  Mont.  1,  19  Pac.  293. 

In  the  following  cases  it  has  been  held  that  the  separation  of  the 
juror  is  not  such  as  to  call  for  a  new  trial:  Where  a  juror  leaves 
the  box  during  a  recess  and  crosses  the  room  to  get  a  drink  (State 
V.  White,  52  La.  Ann.  206,  26  South.  849) ;  where  a  juror  enters  a 
saloon,  or  stops  at  the  bar  while  passing  through,  to  get  a  drink  or 
cigar,  he  being  in  view  and  hearing  of  an  officer  and  not  communicat- 
ing with  anyone  (State  v.  Washburn,  91  Mo.  571,  4  S.  W.  274;  Jen- 
kins V.  State,  41  Tex.  128);  where  a  juror  goes  into  an  adjoining 
room  to  wash  his  hands^  being  in  view  of  the  officer  in  charge  (State 
V.  Bellow,  42  La.  Ann.  586,  7  South.  782);  where  a  juror  goes  to  a 
barber-shop  in  charge  of  an  officer,  and  without  having  communica- 
tion with  anyone   (Commonwealth  v.  Gearhardt,  205  Pa.  St.  387,  54 
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Atl.  1029) ;  where  a  juror  steps  aside  for  a  moment,  while  passing 
his  house,  to  change  his  linen,  being  under  the  eye  of  the  officer  in 
charge,  except  while  in  his  chamber  (State  v.  O'Brien,  7  E.  I.  336); 
where  a  juror  goes  across  the  street,  while  the  jury  are  returning 
from  a  meal,  to  get  his  coat,  being  out  of  sight  for  half  a  minute 
and  not  communicating  with  any  person  (Lamar  v.  State  (Tex.  Cr. 
App.),  39  S.  W.  677). 

C.  In  Taking  Meals. — There  is  no  separation  where  the  jury  is 
taken  to  a  hotel  for  dinner,  and  kept  together  by  two  officers  with 
no  opportunity  for  intercourse  with  third  persons:  State  v.  Nockum, 
41  La.  Ann.  689,  6  South.  729.  Generally,  however,  they  should  not 
be  allowed  to  eat  with  others  at  the  hotel:  Jumpertz  v.  State,  21  111. 
375.  There  is  no  occasion  for  complaint  where  one  juror  is  permitted 
to  eat  his  dinner  a  short  distance  from  the  others,  if  he  converses 
with  no  one:  State  v.  Baker,  63  N.  C.  276.  Where  the  dining-room 
is  crowded,  so  that  all  the  jurors  cannot  be  accommodated,  it  is  held 
reversible  error  in  a  capital  case  to  permit  some  of  them  to  remain 
in  the  hotel  office  while  the  others  eat:  State  v.  Gray,  100  Mo.  523, 
13  S.  W.  806.  But  see  Territory  v.  Hart,  7  Mont.  489,  17  Pac.  718. 
It  is  no  cause  for  a  reversal  that  one  juror,  being  lame,  is  locked 
in  the  jury-room,  while  the  others  are  taken  to  their  flieals  in  charge 
of  the  bailiff:  Territory  v.  King,  6  Dak.  131,  50  N.  W.  623.  There 
is  no  separation  where  the  body  of  the  jury  remains  in  the  dining- 
room  of  a  restaurant  while  three  jurors  go  into  the  kitchen,  all  of 
them  being  in  view  of  the  bailiff:  Coleman  v.  State,  17  Fla.  206; 
nor  where,  at  dinner,  part  of  the  jury  is  in  one  room  and  part  in 
another,  all  being  in  the  immediate  charge  of  an  officer:  Kee  v. 
State,  28  Ark.  155.  When  a  jury  consists  of  whites  and  negroes, 
they  may  be  separated  at  meal  times,  the  two  divisions  being  in  view 
of  each  other  and  under  the  observation  of  an  officer:  Wright  v. 
State,  35  Ark.  639;  Lounder  v.  State  (Tex.  Cr.  App.),  79  S.  W.  552. 

d.  On  Retiring  to  Rest  or  Sleep.— In  lodging  the  jury  it  is  of 
course  not  necessary  to  keep  them  all  in  one  room,  or  that  the  officer 
in  charge  should  lodge  within  the  same  apartments  with  them. 
There  is  no  separation  when  they  are  placed  in  adjoining  and  con- 
nected apartments,  and  the  officer  remains  in  such  a  situation  as  to 
observe  and  prevent  any  irregularity  or  misconduct:  Commonwealth 
v.  Shields,  65  Ky.  (2  Bush)  81;  State  v.  Richmond,  42  La.  Ann.  299, 
7  South.  459;  State  v.  Devall,  51  La.  Ann.  497,  25  South.  384.  It  is 
not  absolutely  necessary  that  the  rooms  have  interior  communication 
with  each  other:  Commonwealth  v.  Manfredi,  162  Pa.  St.  144,  29 
Atl.  404.  See,  too,  People  v.  Bush,  68  Cal.  623,  10  Pac.  169.  It  has 
been  held,  however,  that  there  is  a  separation  where  the  jury  is 
divided  and  locked  in  three  different  rooms  on  three  different  floors 
of  the  hotel,  for  some  eight  or  nine  hours:  People  v.  Adams,  143  Cal. 
208,  101  Am.  St.  Rep.  92,  76  Pac.  954.  To  allow  a  third  person  to 
sleep  in  a  room  with  one  of  the  jurors  is  held  ground  for  a  new  trial 
in  Wright  v.  State,  17  Tex.  App.  152. 
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e.  During  Sickness.— There  is  no  error  where,  four  jurors  becom- 
ing sick,  the  sheriff  locks  them  in  the  jury-room,  and  takes  the  others 
out  to  their  meals:  Walker  v.  State,  40  Tex.  Cr.  App.  544,  51  S.  W. 
234;  or  where  one  juror,  while  they  are  all  at  a  restaurant,  becomes 
sick,  and  he  rides  back  to  the  courthouse  with  one  officer,  the  others 
walking  back  with  another  officer:  State  v.  Burns,  19  Wash.  52,  52 
Pac.  316.  And  a  new  trial  will  not  be  granted  merely  because,  one 
juror  becoming  ill,  he  is  left  at  the  hotel-room  occupied  by  the  jury, 
while  the  others  walk  out  in  charge  of  an  officer,  and  is  there 
visited  by  physicians  and  by  his  wife  and  another  woman:  Margen 
V.  People,  190  111.  81,  60  N.  E.  102;  where  a  sick  juror  is  removed 
from  the  others,  but  in  charge  of  an  officer,  to  be  given  medical  at- 
tention, the  separation  is  not  such  as  to  call  for  a  new  trial:  People 
V.  Hoch,  150  N.  Y.  291,  44  N.  E.  976;  State  v.  Schmidt,  137  Mo.  266, 
38  S.  W.  938.  In  State  v.  Lawrence,  70  Vt.  524,  41  Atl.  1027,  the 
jury  were  taken  to  church,  where  one  of  them  was  taken  sick,  and 
was  permitted  to  return  to  the  hotel  some  forty  rods  away.  He 
was  joined  there  less  than  half  an  hour  later  by  his  fellows.  He 
testified  that  he  had  not  been  communicated  with  during  the  separa- 
tion. It  was  held  that  there  was  no  abuse  of  discretion  in  refusing 
a  new  trial. 

f.  During  View  of  Premises.— The  jury  in  a  criminal  case  while 
going  to,  viewing,  and  returning  from  the  premises  where  the  crime 
was  committed  should  be  kept  under  the  supervision  of  an  officer, 
so  that  there  can  be  no  communication  with  third  persons:  People  v. 
Hull,  86  Mich.  449,  49  N.  W.  288.  There  is  no  separation,  however, 
where  they  are  transported  to  the  place  of  view  in  two  wagons,  which 
are  kept  in  sight  of  each  other:  People  v.  Bush,  68  Cal.  623,  10  Pac. 
169.  And  the  temporary  absence  of  one  juror,  by  consent  of  both 
parties,  during  the  view,  cannot  be  objected  to  by  the  accused,  in 
the  absence  of  misconduct  during  the  separation:  People  v.  Tarm 
Poi,  86  Cal.  225,  24  Pac.  998. 

g.  In  Giving  Testimony  in  Anotlier  Case.— It  is  not  error  to  over- 
rule a  motion  for  a  mistrial  on  the  ground  that  one  of  the  jurors 
was  allowed  to  leave  the  jury-room,  it  appearing  that  he  was  wanted 
as  a  witness  in  another  case,  and  that  from  the  time  he  left  the 
jury-room  until  he  returned  he  was  accompanied  by  an  officer,  and 
it  not  appearing  that  any  harm  was  done  the  complaining  party: 
May  V.  State,  120  Ga.  497,  48  S.  E.  153.  To  the  same  effect  see 
State  V.  Durham,  72  N.  C.  447. 

h.  During  a  Fire. — A  separation  of  the  jurors  in  a  civil  case,  after 
they  have  retired  to  deliberate  on  their  verdict,  induced  by  a  sudden 
alarm  of  fire  in  the  vicinity  of  the  jury-room,  is  not  of  itself  such 
misconduct  as  will  vitiate  their  verdict  made  on  reassembling:  Arm- 
leder  v.  Lieberman,  33  Ohio  St,  77,  31  Am.  Eep.  530.  But  if  the  court- 
house takes  fire  during  the  deliberation  of  a  jury  in  a  criminal  case, 
and  they  are  taken  into  the  yard  by  the  bailiff,  where  they  inter- 
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mingle  for  five  minutes  promiscuously  with  the  people  attracted  there 
by  the  conflagration,  their  verdict  is  presumptively  vitiated:  State 
V.  Church,  7  S.  Dak.  289,  64  N.  W.  152.  During  the  trial  of  a  cap- 
ital case  in  Early  v.  State,  1  Tex.  App.  248,  28  Am.  Eep.  409,  the  hotel 
in  which  the  jurors  were  lodged  was  burned.  As  they  escaped  from 
the  burning  building,  they  became  separated  for  an  hour  or  more, 
some  of  them  mingling  with  the  crowd  about  the  fire  and  some  of 
them  going  home.  Each  of  them  testified  that  nothing  had  been 
said  to  him  or  in  his  presence  concerning  the  case,  but  it  was  de- 
cided that  the  prisoner  was  entitled  to  a  new  trial. 


LOWE  V.  STATE. 

[44  Fla.  449,  32  South.  956.] 

DEMUEREE  TO  EVIDENCE.— Where  the  Defendant  In  a 
Criminal  Case  interposes  a  demurrer  to  the  state's  evidence,  which 
is  in  parol  and  mostly  circumstantial,  and  no  part  of  the  testimony  is 
reduced  to  writing  until  long  after  the  trial,  no  specific  facts  are 
admitted  upon  the  record,  and  the  state  attorney  does  not  join  in 
the  demurrer,  the  court  should  decline  to  consider  it;  but  if  it  is 
considered  and  overruled,  and  the  defendant  is  afterward  permitted 
to  introduce  evidence  in  his  defense,  the  error  is  without  injury  and 
is  not  ground  for  a  reversal,     (p.  172.) 

LAECENY— Consent  of  Owner.— The  Taking  of  property  by 
the  consent  of  the  owner  or  hi^  authorized  servant  or  agent,  though 
with  felonious  intent,  does  not  constitute  larceny.  But  where  the 
criminal  design  originates  with  the  accused,  and  the  owner  or  his 
agent  or  servant  does  not  suggest  the  design  nor  actively  urge  the 
commission  of  the  crime,  the  mere  fact  that  the  owner,  suspecting 
the  accused,  in  person  or  through  his  servant  or  agent  exposes  the 
property,  neglects  to  protect  it,  or  furnishes  facilities  for  the  execu- 
tion of  the  criminal  design,  under  the  expectation  that  the  accused 
will  take  the  property  or  avail  himself  of  the  facilities  furnished, 
will  not  amount  in  law  to  a  consent,  although  the  agent  or  servant, 
by  the  instructions  of  the  owner,  appears  to  co-operate  in  the  execu- 
•tion  of  the  crime,     (p.   173.) 

Stevens  &  Phillips,  for  the  plaintiff  in  error. 

William  B.  Lamar,  attorney  general,  for  the  state. 

""^  CARTEE,  J.  Plaintiff  in  error  was  at  the  fall  term, 
1899,  of  the  circuit  court  of  De  Soto  county  indicted  for  the 
larceny  of  a  cow,  the  property  of  one  Durrance.  At  the  fall 
term,  1901,  a  trial  was  had  resulting  in  a  verdict  against  the 
defendant.  From  the  sentence  imposed  he  has  taken  writ  of 
error  to  the  present  term  of  this  court,  and  assigns  as  error 
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the  rulings  of  the  court  upon  his  demurrer  to  evidence  and  mo- 
tion for  a  new  trial,  each  of  whicli  were  overruled,  and  excep- 
tions noted. 

1.  The  demurrer  was  interposed  at  the  close  of  the  state's 
testimony  which  was  in  parol  and  almost  wholly  circumstantial. 
It  nowhere  appears  that  the  state  attorney  joined  in  or  argued 
the  demurrer.  No  part  of  the  testimony  was  reduced  to  writ- 
ing until  long  after  the  trial  of  the  case,  and  then  only  by 
being  incorporated  in  the  bill  of  exceptions.  The  demurrer  was 
general,  nothing  was  reduced  to  writing,  no  specific  facts  were 
admitted  upon  the  record,  and  there  was  no  joinder  in  de- 
murrer. Under  these  circumstances  the  court  should  have 
declined  to  consider  the  demurrer,  but  as  the  defendant  was 
afterward  permitted  to  introduce  evidence  in  his  defense  no 
injury  resulted  to  him  from  the  action  of  "^^^  the  court  over- 
ruling the  demurrer  which  should  not  have  been  considered  at 
all :  Holland  v.  State,  39  Fla.  178,  22  South.  298. 

2.  The  motion  for  a  new  trial  was  based  upon  various 
grounds  questioning  the  sufficiency  of  the  evidence  to  support 
the  verdict,  the  propriety  of  certain  charges  given,  the  refusal 
to  give  certain  instructions  requested  and  certain  rulings  upon 
the  admissibility  of  testimony.  The  only  grounds  of  the  mo- 
tion argued  in  the  briefs  filed  here  are  those  relating  to  the 
sufficiency  of  the  evidence  to  support  the  verdict,  and,  there- 
fore, in  accordance  "with  the  practice  prevailing  in  this  court, 
we  shall  express  no  opinion  upon  the  questions  presented  by 
those  grounds  of  the  motion  which  have  not  been  argued. 

The  court  has  carefully  considered  the  evidence  as  exhibited 
in  the  bill  of  exceptions,  and  while  the  writer  is  of  opinion 
that  it  is  sufficient  to  sustain  the  verdict,  the  other  members 
of  the  court  are  of  a  different  opinion,  and  hold  that  the  cir- 
cuit court  ought  to  have  granted  the  motion  for  a  new  trial 
because  of  the  insufficiency -of  the  evidence  to  support  the  yer- 
dict.  As  a  new  trial  is  awarded  it  is  deemed  proper  to  with- 
hold any  comments  on  the  evidence. 

Some  testimony  was  given  at  the  trial,  which  the  defendant 
contends  proves  that  Durrance  through  certain  agents  con- 
sented to  and  arranged  for  the  taking  of  his  property  by  de- 
fendant (if  it  was  taken  by  him),  and  therefore  no  larceny 
was  committed.  The  authorities  are  abundant  and  the  law 
unquestioned,  that  a  taking  by  the  voluntary  consent  of  the 
owner  or  his  authorized  servant  or  agent,  even  though  with  a 
felonious  intent,  does  not  constitute  larceny.     But  where  the 
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criminal  design  originates  with  the  accused,  and  the  owner 
does  not  in  person  '*"^  or  by  an  agent  or  servant  suggest  the 
design  nor  actively  urge  the  accused  on  to  the  commission  of 
the  crime,  the  mere  fact  that  such  owner,  suspecting  that  the 
accused  intends  to  steal  his  property,  in  person  or  through  a 
servant  or  agent  exposes  the  property  or  neglects  to  protect  it 
or  furnishes  facilities  for  the  execution  of  the  criminal  design 
under  the  expectation  that  the  accused  will  take  the  property 
or  avail  himself  of  the  facilities  furnished,  will  not  amount  to 
a  consent  in  law,  even  though  the  agent  or  servant  of  such 
owner  by  his  instructions  appears  to  co-operate  in  the  execu- 
tion of  the  crime :  1  Bishop's  Ncav  Criminal  Law,  sec.  262 ; 
Alexander  v.  State,  12  Tex.  540;  Dodge  v.  Brittain,  Meigs 
(Tenn.),  84.  See,  also,  note  to  Connor  v.  State,  25  L.  K.  A. 
341. 

This  statement  of  the  law  is  deemed  sufficient  to  guide  the 
court  below  upon  another  trial  without  the  expression  of  an 
opinion  as  to  whether  the  testimony  alluded  to  was  sufficient  to 
prove  Durrance's  consent  to  the  taking  of  his  property. 

For  the  error  found,  the  judgment  of  conviction  is  reversed 
and  a  new  trial  awarded. 


The  Effect  of  Consent  to  Larceny  by  the  owner  of  the  property  is 
discussed  in  the  monographic  notes  to  State  v.  Hull,  72  Am.  St.  Eep. 
700-705,  and  People  v.  Miller,  88  Am.  St.  Eep.  597-600. 


CAMP  V.  FIEST  NATIONAL  BANK  OF  OCALA. 

[44  Fla.  497,  3a  South.  241.] 

PROCESS— Amendment  of  Return.— A  Referee  has  authority 
to  permit  such  ajnendments  to  a  sheriff's  return  in  respect  to  non- 
service  upon  one  defendant  as  may  be  necessary  to  make  the  record 
properly  exhibit  the  facts,     (p.   176.) 

BILLS  AND  NOTES.— Persons  Who  Put  Their  Names  on  the 
Back  of  a  note  before  its  delivery,  to  lend  their  credit  to  the  instru- 
ment with  the  payee,  with  no  understanding  that  their  liability  is 
not  to  attach  until  after  the  payee  indorses  the  paper,  are  liable  as 
joint  makers,  although  they  affix  their  signatures  as  sureties  for  the 
maker  and  without  participating  in  ^the  consideration  for  which  the 
note  was  given,     (pp.  176,  177.) 

BILLS  AND  NOTES.— The  Rule  that  Persons  Putting  Their 
Names  on  the  Back  of  a  note  before  its  delivery,  to  lend  their  credit 
to  the  instrument  with  the  payee,  are  liable  as  joint  makers,  is  not 
changed  by  the  words  ' '  demand,  protest,  and  notice  of  protest 
waived,"  preceding  their  signatures,     (p.  177.) 
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BANK'S  Belation  to  Depositor.— A  Bank  Becomes  the  abso- 
lute owner  of  money  deposited  with  it  to  the  general  credit  of  a 
depositor,  in  the  absence  of  a  special  agreement  importing  a  different 
character  to  the  transaction,  and  the  relationship  between  the  par- 
ties is  simply  that  of  debtor  and  creditor,     (p.  177.) 

BANES.— The  Bight  of  a  Bank  to  Apply  a  Depositor's  Credit 
Balance  to  the  satisfaction  of  a  debt  due  it  is  in  the  nature  of  a 
setoff  or  application  of  payments,  which  will  not  be  required  by 
law,  in  the  absence  of  express  agreement  or  appropriation,  so  as  to 
benefit  a  surety,     (p.  178.) 

A  BEFEBEE'S  Finding  on  a  Question  of  Fact  is  entitled  to 
the  same  weight  as  the  verdict  of  a  jury,  where  the  evidence  was 
produced  before  and  heard  by  him.     (p.  179.) 

BILLS  AND  NOTES— Transfer  Pending  Suit— Parties.— If, 
pending  suit  upon  a  note,  the  plaintiff,  for  a  valuable  consideration 
paid  him  by  a  third  person,  agrees  to  transfer,  on  demand,  the  note 
and  any  judgment  thereon,  but  no  demand  is  made  before  judgment, 
the  plaintiff  still  retains  the  legal  title  and  may  continue  the  suit 
in  his  own  name.     (p.  179.) 

PLEADING.— A  Declaration  Should  Place  the  Defendant  upon 
Notice  of  the  claims  he  will  be  required  to  meet.     (p.  180.) 

PLEADING.— A  Plaintiff  is  Confined  Strictly  to  a  Becovery 
upon  the  cause  of  action  declared  on.     (p.  180.) 

INTEBEST— Pleadings  in  Action  to  Becover.— If  interest 
at  the  legal  rate  is  allowed  as  an  incident  to  the  recovery,  it  is  not 
necessary  that  there  should  be  an  express  claim  therefor  in  the 
declaration,  provided  the  ad  damnum  clause  is  sufficient  to  cover  it; 
but  if  interest  beyond  the  statutory  rate  is  sought,  by  reason  of  a 
special  contract,  the  declaration  should  apprise  the  defendants 
thereof,     (p.   180.) 

NATIONAL  BANK— Insolvency  and  Beceivership.— The  legal 
existence  of  a  national  bank  is  not  cut  short  by  its  insolvency  and 
the  appointment  of  a  receiver,  but  it  still  continues  as  an  entity 
capable  of  suing  and  being  sued.     (pp.   180,   181.) 

PABTIES— Loss  of  Interest  Pending  Suit.— One  person  may 
be  under  a  duty  to  continue  the  prosecution  of  a  suit  for  the  benefit 
of  another,  although  pending  the  suit  his  beneficial  interest  in  the 
subject  matter  ceases  to  such  an  extent  that  it  would  not  be  deemed 
an  asset  belonging  to  him.     (p.   181.) 

APPEAL.— If  a  Beferee's  Judgment  is  Beversed,  he  has  no 
further  jurisdiction  unless  the  cause  is  again  referred  to  him  by  con- 
sent of  the  parties,     (p.  181.) 

E.  A.  Burford,  for  the  plaintiffs  in  error. 

Shackleford  &  Pettingill,  for  the  defendant  in  error. 

«x»  PER  CURIAM.  The  First  National  Bank  of  Ocala 
brought  suit  in  the  circuit  court  of  Marion  county  against 
Robert  J.  Camp,  John  S.  Camp,  and  B.  F.  Camp,  part- 
ners as  R.  J.  Camp  &  Bros.,  and  Rene  R.  Snowden,  George  B. 
Griffin  and  John  A.  Bishop,  charging  them  as  joint  makers 
upon  a  note,  of  which  the  following  is  a  copy : 
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«$600.  Ocala,  Florida,  April  27th,  1891. 

"Three  months  after  date  I  promised  to  pay  to  the  order 
of  the  First  National  Bank  of  Ocala,  Six  Hundred  &  00-100 
Dollars,  at  the  First  National  Bank  of  Ocala,  Fla.  Value  re- 
ceived; with  interest  at  the  rate  of  two  per  cent,  per  month 
after  maturity  until  paid.  If  not  paid  at  maturity  the  holder 
may  at  his  option  place  in  the  hands  of  an  attorney  for  collec- 
tion, and  if  collected  through  an  attorney  each  of  us,  whether 
maker,  security  or  endorser  on  this  note,  hereby  agree  to  pay 
all  costs  of  such  collection,  including  attorneys'  fees  of  ten  per 
cent  of  the  face  hereof.  JOHN  A.  BISHOP. 

"Due  July  27-30-91. 

"No.  432. 

"R.  R.  SNOWDEN. 
"G.  B.  GRIFFIN. 

"Demand,  protest  and  notice  of  protest  waived. 

"R.  R.  SNOWDEN. 

"G.  B.  GRIFFIN. 

"R.  J.  CAMP  &  BRO." 

There  was  no  service  upon  Bishop.  The  cause  was  referred 
to  a  referee  for  trial,  who  rendered  judgment  against  the  other 
defendants,  from  which  a  writ  of  error  ^^^  has  been  sued  out. 
There  was  summons  and  severance  as  to  Snowden,  and  errors 
are  assigned  by  the  other  defendants  named  in  the  judgment. 

1.  The  first  assignment  of  error  is  that  the  referee  erred  in 
permitting  an  amendment  to  the  sheriff's  return  as  to  nonservice 
upon  the  defendant  Bishop,  and  in  hearing  the  cause  as  to  the 
remaining  defendants.  Summons  was  duly  issued,  and  a  return 
was  made  thereon  by  the  sheriff,  as  follows:  "Came  to  hand 
the  3rd  day  of  Feby.,  1892,  and  not  executed,  as  John  A.  Bishop 
can  not  be  found  in  Marion  county.  Feby.  26th,  1892.  E.  T. 
Williams,  Shff.  Marion  Co."  Defendant  Snowden  appeared, 
but  filed  no  pleas.  The  other  defendants,  except  Bishop,  filed 
pleas  on  May  23,  1892,  and  with  their  consent  and  that  of  the 
plaintiff,  expressed  in  writing,  the  cause  was  referred  on  March 
22,  1893,  to  Richard  McConathy,  a  practicing  attorney,  for 
trial.  The  same  defendants  filed  other  pleas  on  May  30,  1893, 
iind  on  December  23,  1895,  filed  additional  pleas  puis  darrien 
continuance.  On  January  25,  1895,  the  referee  made  an  order 
permitting  the  amendment  of  the  sheriff's  return  as  to  Bishop, 
60  that  it  should  read  as  follows:  "Came  to  hand  the  3rd  day 
of  February,  1892,  and  not  executed,  as  John  A.  Bishop  does 
not  reside  in  Marion  county."     That  is  the  amendment  now 
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complained  of  by  the  plaintiffs  in  error  under  this  assignment 
of  error.  Affidavits  filed  in  support  of  the  application  proved 
that  the  amendment  was  sought  to  make  the  return  accord  with 
the  fact,  and  that  the  return  as  amended  was  one  which  the 
sheriff  ought  to  have  made  in  the  first  instance:  Doggett  v. 
Jordan,  3  Fla.  215.  Its  object  was  to  effect  a  severance  as  to 
Bishop,  not  served  with  process,  and  admit  of  the  prosecution 
of  the  suit  against  the  other  defendants,  of  whom  jurisdiction 
had  ^^^  been  acquired,  in  accordance  with  section  1179  of  the 
Eevised  Statutes.  In  view  of  the  circumstances  detailed  above 
showing  that  plaintiffs  in  error  by  their  pleadings  had  treated 
the  suit  as  discontinued  so  far  as  Bishop  was  concerned,  with- 
out objecting  to  his  absence  as  a  party,  it  may  be  questioned 
v^hether  they  are  in  a  position  to  insist  upon  the  objection  now 
made,  but  if  they  are,  we  do  not  think  it  possesses  merit.  The 
cause  was  referred  to  the  referee,  and  he  was  thereby  invested 
with  full  authority  to  make  such  amendments  as  might  be  neces- 
sary to  make  the  record  properly  exhibit  the  facts,  which  was 
all  that  the  amendment  undertook  to  do. 

2.  The  second,  third,  ninth  and  tenth  assignments  of  error 
rnay  be  considered  together.  The  second  and  ninth  relate  to 
the  admissibility  or  effect  of  testimony,  and  the  third  and  tenth 
allege  error  in  finding  that  the  defendants  were  makers  of  the 
note  sued  on.  All  of  them  must  fail  if,  as  the  referee  found, 
.  the  evidence  conclusively  showed  that  the  plaintiffs  in  error  were 
liable  as  makers  of  the  note  sued  on.  They  were  sued  as  makers, 
and  by  their  pleas  denied  that  they  made  the  note.  The  evi- 
dence introduced,  both  on  the  part  of  the  plaintiff  and  of  the 
defendants,  showed  conclusively  that  the  defendants  put  their 
names  on  the  back  of  the  note  before  its  delivery  to  the  payee 
for  the  purpose  of  lending  credit  to  the  instrument  with  the 
payee  by  their  signatures,  and  under  such  circumstances  it  is 
the  settled  rule  in  this  state  that  they  are  liable  as  makers, 
even  although  it  be  proved  that  they  wrote  their  names  on  the 
back  of  the  note  as  sureties  for  the  maker,  and  without  par- 
ticipating in  the  consideration  for  which  the  note  was  given: 
Melton  V.  Brown,  25  Fla.  461,  6  South.  211;  McCallum  v. 
Driggs,  35  Fla.  277,  17  South.  407.  Under  tBe  rule  adopted,  the 
status  of  ^^  such  irregular  indorsers  as  joint  makers  is  con- 
clusively fixed,  when  it  is  made  to  appear  that  their  signatures 
are  affixed  before  delivery  of  the  instrument,  and  for  the  purpose 
of  lending  their  credit  thereto  with  the  payee,  and  with  no 
understanding  that  their  liability  is  not  to  attach  until  after  the 
payee  indorses  the  note;  and  that  rule  is  in  accord  with  that 
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stated  in  many  authorities  elsewhere :  Good  v.  Martin,  95  U.  S. 
90,  24  L.  ed.  341;  Bendy  v.  Townsend,  109  U.  S.  665,  3  Sup. 
Ct.  Eep.  482,  27  L.  ed.  1065 ;  Way  v.  Butterworth,  108  Jklass. 
509;  Union  Bank  v.  Willis,  8  Met.  504,  41  Am.  Dee.  541;  1 
Daniel  on  Negotiable  Instruments,  4th  ed.,  sec.  715.  See  note 
to  Cadwallader  v.  Hartsfield,  72  Am.  St  Eep.  676.  The  words 
"demand,  protest  and  notice  of  protest  waived,"  preceding  the 
signatures  of  irregular  indorsers  within  the  class  mentioned,  do 
not  change  the  rule:  Brown  v.  Butler,  99  Mass.  179;  Pearson 
V.  Stoddard,  9  Gray,  199;  Bradford  v.  Prescott,  85  Me.  482, 
27  Atl.  461 ;  Johnson  v.  Parker,  86  Mo.  App.  660. 

3.  The  fourth  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  third  and  fourth  pleas  of  defendants  were 
not  fully  sustained  by  the  proofs.  The  third  plea  alleged  in 
substance  that  the  note  sued  on  represented  the  individual  in- 
debtedness of  Bishop  to  plaintiff,  and  defendants  indorsed  their 
names  on  the  back  thereof  simply  as  an  accommodation  to 
Bishop,  which  fact  was  well  known  to  plaintiff  at  the  time 
of  execution  of  the  note  and  before  parting  with  the  considera- 
tion upon  which  the  same  was  given;  that  at  and  after  the  ma- 
turity of  the  note  and  before  the  commencement  of  suit  plain- 
tiff had  on  general  deposit  to  Bishop's  credit  large  sums  of  money 
sufficient  to  pay  off  and  discharge  said  note  in  full,  and  wrong- 
fully permitted  Bishop  to  withdraw  the  same  by  checks  and 
drafts,  without  applying  the  same  to  the  payment  of  said  note, 
in  whole  or  in  part,  and  without  notice  *^*^  of  dishonor  to  the 
defendants.  The  fourth  plea  was  similar  to  the  third,  except 
that  it  averred  that  at  and  after  the  commencement  of  suit  the 
moneys  sufficient  to  discharge  the  note  were  on  deposit  with 
plaintiff  to  Bishop's  credit,  and  not  applied  to  the  discharge 
of  the  note.  The  evidence  showed  that  at  maturity  of  the  note 
the  bank  had  on  deposit  to  Bishop's  credit  the  sum  of  seventy- 
five  dollars;  that  between  that  date  and  the  date  of  institution 
of  suit  Bishop  sometimes  had  a  credit  balance  and  sometimes 
his  account  was  overdrawn ;  that  the  highest  cash  balance  stand- 
ing to  his  credit  between  said  dates  was  fourteen  thousand  eight 
hundred  and  thirty-six  dollars  and  ninety-nine  cents  on  Novem- 
ber 12,  1891 ;  and  that  on  the  date  of  institution  of  suit  Bishop 
had  a  credit  balance  of  fifty-two  cents.  Neither  plea  consti- 
tuted a  defense  to  the  suit.  A  bank  becomes  the  absolute  owner 
of  money  deposited  with  it  to  the  general  credit  of  a  depositor, 
in  the  absence  of  any  special  agreement  importing  a  different 
character  into  the  transaction,  and  the  relationship  between  the 
parties  is  simply  that  of  debtor  and  creditor:  Collins  v.  State, 
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33  Fla,  429,  15  South.  214.  The  right  of  a  bank  to  apply  a 
depositor's  credit  balance  to  the  satisfaction  of  a  debt  due  the 
bank  is  in  the  nature  of  a  setoff,  or  application  of  pa3Tnent8 
which  will  not  be  required  by  law,  in  the  absence  of  express 
agreement  or  appropriation,  so  as  to  benefit  a  surety.  In  the 
case  of  National  Mahaiwe  Bank  v.  Peck,  127  Mass.  298,  text 
301,  34  Am.  Eep.  368,  it  is  said :  "The  general  rule  accordingly 
is,  that  where  moneys  drawn  out  and  moneys  paid  in,  or  debts 
and  credits  are  entered  by  the  consent  of  both  parties  in  the 
general  banking  account  of  a  depositor,  a  balance  may  be  con- 
sidered as  struck  at  the  date  of  each  payment  or  entry  on  either 
side  of  the  account;  but  where  by  express  agreement,  or  by  a 
course  of  dealing  between  the  depositor  and  the  banker, 
*****  a  certain  note  or  bond  of  the  depositor  is  not  included  in 
the  general  account,  any  balance  due  from  the  banker  to  the 
depositor  is  not  to  be  applied  in  satisfaction  of  that  note  or 
bond,  even  for  the  benefit  of  a  surety  thereon,  except  at  the 
ejection  of  the  banker."  Other  authorities  are  to  the  same  effect: 
Strong  V.  Foster,  17  Com.  B.  201;  Voss  v.  German- American 
Bank,  83  111.  599,  25  Am.  Eep.  415;  Second  Nat.  Bank  v.  Hill, 
76  Ind.  223,  40  Am.  Eep.  239;  Martin  v.  Merchants'  Bank,  6 
Har.  &  J.  235;  2  Brandt  on  Suretyship  and  Guaranty,  sec.  432; 
Morse  on  Banks  and  Banking,  3d  ed.,  sec.  563.  In  a  few  states 
the  contrary  rule  is  held,  but  according  to  some  authorities 
so  holding  it  cannot  be  invoked  to  discharge  an  indorser  unless 
at  the  time  of  maturity  of  the  obligation  the  principal  debtor 
had  on  deposit  sufficient  funds,  not  otherwise  previously  appro- 
priated, to  discharge  the  obligation  in  full :  First  Nat.  Bank  v. 
Peltz,  176  Pa.  St.  513,  53  Am.  St.  Eep.  686,  35  Atl.  218,  36 
L.  E.  A.  832;  Morse  on  Banks  and  Banking,  sec.  562.  Not 
only  were  the  pleas  bad,  but  they  were  not  sustained  by  the  evi- 
dence. It  was  undisputed  that  at  the  time  of  maturity  of  the 
note  Bishop  had  only  on  deposit  to  his  credit  the  sum  of  seventy- 
five  dollars.  At  the  time  of  institution  of  suit  he  had  only  fifty- 
two  cents  to  his  credit,  and  it  did  not  appear  that  his  credit  bal- 
ance ever  exceeded  that  sum  after  the  institution  of  suit.  What 
has  been  said  in  discussing  this  assignment  of  error  disposes 
of  the  fifth  assignment,  which  is  that  the  referee  erred  in  not 
finding  that  the  plaintiff  was  compelled  to  apply  any  general 
balance  on  its  books  to  Bishop's  credit  at  maturity  of  the  note 
to  the  payment  thereof. 

4.  The  sixth  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  fifth  plea  of  the  defendants  alleging  pay- 
ment was  not  maintained  by  the  proof.     It  is  sufficient  to  say 
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as  to  this  assignment  that  there  was  evidence  to  sustain  the 
finding  of  the  referee,  and  his  finding  upon  ^*^  a  question  of 
fact,  where  the  evidence  was  produced  before  and  heard  by  him, 
is  entitled  to  the  same  weight  as  the  verdict  of  a  jury :  State  v. 
Call,  36  Fla.  305,  18  South.  771;  Camp  v.  Hall,  39  Fla.  535, 
22  South.  792.  The  evidence  is  not  of  such  a  character  as  to 
justify  an  appellate  court  in  setting  aside  the  referee's  finding. 

5.  The  seventh  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  suit  could  be  prosecuted  in  the  name  of  the 
plaintiff,  notwithstanding  the  transfer  of  the  note  to  the  St. 
Petersburg  State  Bank  pending  suit.  The  referee  was  war- 
ranted in  finding  that  there  had  been  no  actual  transfer  of  the 
note  to  the  St.  Petersburg  State  Bank,  although  an  agreement 
for  its  transfer  had  been  entered  into  between  the  banks,  and 
the  consideration  therefor  paid  by  the  latter  bank.  The  docu- 
ment signed  by  the  First  National  Bank  of  Ocala  contained  a 
clause  as  follows:  "We  hereby  agree  to  transfer  and  assign  the 
said  note  and  any  judgment  thereon  to  the  said  St.  Petersburg 
State  Bank,  or  order,  or  assigns,  on  demand,"  and  it  was  shown 
that  there  had  been  no  such  assignment.  The  legal  title  to 
the  note  still  remained  in  the  plaintiff,  and  it  could  therefore 
still  maintain  the  suit  in  its  name;  McCallum  v.  Driggs,  35 
Fla.  277,  17  South.  407. 

6.  The  eighth  assignment  of  error  is  that  the  referee  erred 
in  finding  that  the  plaintiff  was  entitled  to  interest  at  two  per 
cent  per  month  after  maturity  of  the  note,  and  it  appears  that 
the  referee  did  allow  interest  at  that  rate.  The  note  was  dated 
April  27,  1891,  due  three  months  after  date,  and  provided  that 
it  should  bear  "interest  at  the  rate  of  two  per  cent  per  month 
after  maturity  until  paid."  The  declaration  alleged  that  de- 
fendants, 'Hay  their  promissory  note  now  overdue,  promised  to 
pay  to  ^^  the  plaintiff  or  order  six  hundred  dollars  ($600) 
three  months  after  date,  but  did  not  pay  the  same  before  that, 
and  by  the  tenor  of  said  note  the  said  defendants  and  each 
of  them  agreed  that  in  case  said  note  was  not  paid  at  maturity 
that  the  holder  could  place  the  said  note  in  the  hands  of  an 
attorney  for  collection,  and  in  the  event  that  said  note  was  so 
collected,  to  pay  an  attorney  fee  of  ten  per  cent  of  the  face  of 
said  note."  As  originally  framed  it  claimed  one  thousand  dol- 
lars damages,  but  by  an  amendment  made  the  ad  damnum  clause 
was  increased  so  as  to  claim  two  thousand  five  hundred  dollars 
damages.  The  declaration  nowhere  alleges  that  the  note  bore 
interest,  either  before  or  after  maturity,  and  the  note  is  not 
made   by  reference,  or    otherwise,  a    part  of  the    declaration, 
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nor  is  there  any  reference  in  the  declaration  to  a  claim 
for  interest  as  damages.  No  suggestion  is  made  that  there 
was  a  variance  between  the  cause  of  action  declared  upon, 
and  the  note  introduced  in  evidence.  It  is  contended,  however, 
that  plaintiff  was  not  entitled  under  the  allegations  of  its 
declaration  to  a  judgment  for  interest  at  the  rate  of  two  per 
cent  per  month,  after  maturity,  as  damages,  while  it  conceded 
that  it  might  properly  have  been  permitted  to  recover  damages 
at  the  statutory  rate  of  eight  per  cent  as  an  incident  to  its 
recovery,  and  this  contention,  we  think,  is  well  taken.  A 
declaration  ought  to  place  the  defendants  upon  notice  of  the 
claims  they  will  be  required  to  meet,  and  under  the  rule  pre- 
vailing in  this  state  a  plaintiff  is  confined  strictly  to  a  recovery 
upon  the  cause  of  action  declared  on:  Hinote  v.  Brigman,  44 
Pla.  589,  33  South.  303  (decided  at  present  term) ;  Bucki  v. 
Seitz,  39  Fla.  55,  21  South.  576.  Where  interest  at  the  legal 
rate  is  allowed  as  an  incident  to  the  recovery,  it  is  not  necessar)' 
that  there  should  be  an  express  claim  for  interest  in  the  declara- 
tion, provided  the  ad  damnum  clause  is  sufficient  ^^®  to  cover 
it,  but  where,  as  in  this  case,  interest  beyond  the  statutory  rate 
is  sought  to  be  included  in  the  recovery  as  damages,  by  reason 
of  the  special  contract  between  the  parties  to  pay  such  interest, 
the  declaration  ought  to  apprise  the  defendants  of  the  claim 
therefor,  in  order  to  warrant  its  recovery:  Titus  v.  Larsen,  18 
Wash.  145,  51  Pac.  351 ;  Ashby  v.  Shaw,  83  Mo.  76 ;  David  v. 
Conrad,  1  G-.  Greene  (Iowa),  336;  11  Ency.  of  PI.  &  Pr.  436. 

7.  The  eleventh  assignment  of  error  is  that  the  referee  erred 
in  sustaining  plaintiff's  demurrer  to  the  third  plea  puis  darrein 
continuance.  The  effect  of  the  plea  was  to  allege  that  since 
the  institution  of  suit  the  bank  was  placed  in  the  hands  of  a 
receiver  in  accordance  with  the  federal  statutes,  and  so  con- 
tinued ;  that  at  the  time  of  the  appointment  of  the  said  receiver 
the  note  sued  on  was  not  an  asset  of  the  bank,  and  the  suit  was 
being  prosecuted  without  the  direction  or  authorit}'  of  the  comp- 
tToller  of  the  currency  of  the  United  States,  or  the  receiver.  It 
will  be  observed  that  the  plea  merely  denied  that  the  note  was 
an  asset  of  the  bank.  It  did  not  deny  that  the  suit  was  right- 
fully brought  by  the  bank  in  the  first  instance,  or  that  it  still 
retained  the  legal  title,  and  it  followed  from  the  allegations  of 
the  plea  that  if  the  note  was  not  an  asset  of  the  bank  the  comp- 
troller or  receiver  were  not  concerned  with  it.  The  legal  ex- 
istence of  a  national  bank  is  not  cut  short  by  its  insolvency  and 
the  appointment  of  a  receiver  therefor,  but  it  still  continues 
as  an  entity  capable  of  suing  and  being  sued,  notwithstanding 
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such  appointment:  Chemical  National  Bank  v.  Hartford  De- 
posit Co.,  161  U.  S.  1, 16  Sup.  Ct.  Eep.  439,  40  L.  ed.  595.  The 
plea,  by  its  failure  to  deny,  admitted  that  the  bank  rightfully 
brought  the  suit,  whether  for  its  own  beuefit  or  that  of  another, 
and  the  allegation  that  the  suit  was  not  prosecuted  '**'*  after 
appointment  of  a  receiver  by  his  authority,  or  that  of  the  comp- 
troller of  the  currency,  was  excused  by  the  allegation  that  the 
note  was  not  an  asset  of  the  bank  at  the  time  of  the  receiver's 
appointment.  One  person  may  be  under  a  duty  to  continue  the 
prosecution  of  a  pending  suit  for  the  benefit  of  another,  although 
pending  suit  his  beneficial  interest  in  the  subject  matter  may 
have  ceased  to  such  an  extent  that  the  subject  matter  would  not 
be  deemed  an  asset  belonging  to  him. 

8.  The  twelfth  assignment  of  error,  alleging  error  in  denying 
defendant's  motion  for  new  trial,  is  not  argued  except  in  con- 
nection with  the  specific  assignments  already  considered,  and 
need  not  be  further  discussed. 

9.  The  last  assignment  of  error  complains  that  the  referee 
erred  in  entertaining  jurisdiction  of  the  cause,  and  in  entering 
a  joint  judgment  against  plaintiffs  in  error  and  E.  E.  Snowden, 
the  contention  being  that  no  default  was  entered  against  Snow- 
den until  after  the  order  of  reference,  and  that  the  order  of 
reference  was  made  without  his  consent.  It  is  not  necessary 
to  consider  this  assignment,  as  the  judgment  is  reversed  on 
another  ground  and  the  referee  will  have  no  further  jurisdic- 
tion of  the  case,  unless  the  cause  should  be  again  referred  to 
liim  by  consent  of  the  parties:  Eev.  Stats.,  sec.  1234;  State  v. 
Call,  36  Fla.  305,  18  South.  771. 

For  the  error  found  the  judgment  will  be  reversed  and  a  new 
trial  granted.     It  is  so  ordered. 


The  Effect  of  Writing  One's  Name  on  the  Back  of  a  Note  before 
delivery  is  discussed  in  the  monographic  note  to  Cadwallader  v. 
Hirshfeld,  72  Am.  St,  Eep.  676-684,  and  in  the  subsequent  cases  of 
Davis  V.  Ely,  164  N.  Y.  527,  79  Am.  St.  Eep.  670;  Merchants'  Trust 
etc.  Co.  V.  Jones,  95  Me.  335,  85  Am.  St.  Eep.  412;  Dow  Law  Bank 
V.  Godfrey,  126  Mich.  521,  86  Am.  St.  Eep.  559;  Nashua  Sav.  Bank 
V.  Sayles,  184  Mass.  520,  100  Am.  St.  Eep.  573. 

A  General  Deposit  of  Money  in  a  Bank  passes  title  to  the  banker 
immediately,  and  the  relation  of  debtor  and  creditor  at  once  arises 
between  the  banker  and  his  customer:  See  the  monographic  note  to 
Piano  Mfg.  Co.  v.  Auld,  86  Am.  St.  Eep.  776. 
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HEREIN  V.  BEOWN. 

[44  Ma.  782,  33  South.  522.] 

A  PLEADING  is  to  be  Construed  Most  Strongly  against  the 
pleader,     (p.   184.) 

HOMESTEAD— Death  and  Separation  of  Family.— Where  chil- 
dren have  arrived  at  their  majority,  and  have  permanently  severed 
their  status  as  members  of  the  immediate  family  and  taken  up 
their  abode  elsewhere,  the  father,  upon  the  death  of  the  mother, 
ceases  to  be  the  head  of  a  family  so  as  to  be  entitled  to  a  homestead 
exemption,     (p.    184.) 

C.  M.  Jones  and  William  Eoberts,  for  the  appellants. 

Francis  B.  and  Jolin  H.  Carter,  for  the  appellees. 

783  TAYLOE,  C.  J.  This  cause,  being  reached  for  final  dis- 
ppsition,  was  heretofore  referred  by  the  two  qualified  members 
of  the  court  to  its  commissioners  for  investigation  who  reported 
the  same  recommending  affirmance.  Upon  consideration  of  the 
case,  upon  the  abstracts  of  the  record  upon  which  it  has  been 
submitted,  by  Division  "A''  of  the  court,  it  finds  that  the  ap- 
j)ellants  as  complainants  below  filed  their  bill  and  amended  bills 
in  the  circuit  court  of  Holmes  county,  ''**  Florida,  as  the 
children  and  heirs  at  law  of  J.  E.  Herrin,  deceased,  to  restrain 
and  enjoin  the  sheriff  of  said  county  from  levying  upon  and 
selling  certain  land  in  said  county  alleged  to  have  been  the 
homestead  of  their  ancestor,  the  said  J.  E.  Herrin,  under  a 
judgment  recovered  in  Jackson  county,  Florida,  in  favor  of  one 
Peter  Gillette,  one  of  the  appellees  and  defendant  below,  against 
Marius  Herrin  as  administrator  of  the  estate  of  said  J.  E.  Her- 
rin, deceased,  and  to  have  said  land  adjudged  to  be  exempt  to 
them  from  forced  sale,  under  said  judgment  and  execution  un- 
der the  constitution  and  laws  of  Florida,  as  the  heirs  at  law 
of  said  J.  E.  Herrin,  under  a  judgment  received  in  Jackson 
was  patented  to  said  J.  E.  Herrin  hj  the  United  States  as  a 
homestead,  and  that  it  comprises  less  than  one  hundred  and 
sixty  acres  of  land;  that  said  J.  E.  Herrin  resided  continuously 
on  said  land  as  his  homestead  with  his  wife  from  before  the 
time  of  issuance  of  said  patent  until  his  death,  and  had  no  other 
homo  and  claimed  no  other;  that  a  few  months  before  the  death 
of  said  J.  E.  Herrin  his  wife  died,  his  children  having  all 
reached  their  majority,  and  were  living  away  from  him,  leavinor 
the  said  J.  E.  Herrin,  at  the  time  of  his  death,  living  on  said 
homestead  without  wife  or  child;  that  at  the  time  of  his  death 
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he  was  temporarily  absent  from  said  homestead  on  a  visit  to 
Marius  Herria  in  Escambia  county,  paying  a  visit  to  him. 
Temporary  injunction  was  granted.  To  the  bill  as  amended 
the  defendants  interposed  a  general  demurrer  for  want  of  equity 
in  the  bill,  and  upon  the  ground  that  it  was  not  sufficiently  al- 
leged in  said  bill  that  J.  E.  Herrin  was,  at  the  time  of  his 
death,  the  head  of  a  family.  Upon  argument  this  demurrer 
was  sustained  by  the  court,  and  upon  the  complainants  an- 
nouncing that  they  did  not  desire  to  amend  their  bill  further, 
said  bill  was  dismissed  at  '^^'^  the  cost  of  complainants.  From 
this  decree  the  complainants  have  taken  this  appeal,  assigning 
as  error  the  decree  of  the  court  sustaining  the  defendants'  de- 
murrer and  dismissing  the  bill. 

The  abstract  of  the  record  is  very  meager  in  its  statements 
of  the  allegation  of  the  bill,  and  from  these  allegations  it  does 
not  appear  with  clearness  and  definiteness  whether  all  of  the 
children  of  the  said  J.  E.  Herrin  were  living  permanently  away 
from  him  in  homes  of  their  own.  If  any  one  or  more  of 
his  children,  though  having  reached  their  majority,  and 
though  temporarily  absent,  still  retain  their  status  as  mem- 
bers of  his  immediate  family,  making  his  home  their 
permanent  home  as  members  of  his  family,  we  are  inclined 
to  think,  though  without  deciding,  that  J.  E.  Herrin  would 
still  have  continued  to  be  the  head  of  a  family  after  the  death 
of  his  wife,  and  as  such  entitled  to  his  homestead  exemption, 
as  was  held  in  substance  in  the  case  of  De  Cottes  v.  Clarkson, 
43  Fla.  1,  29  South.  442.  But  if  the  allegations  of  the  bill,  as 
set  out  in  the  abstract  of  the  record,  are  to  be  construed  as 
meaning  that  all  of  his  children,  having  arrived  at  their  ma- 
jority, had  permanently  departed  from  the  home  of  their  father, 
permanently  severing  their  connection  with  his  roof-tree  as 
members  of  his  immediate  family  and  household,  and  per- 
manently making  their  homes  elsewhere,  apart  from  his  par- 
ental care,  guidance,  authority  and  protection,  permanently  leav- 
ing no  one  to  constitute  the  family  under  the  headship  of  J.  E. 
Herrin  but  himself  and  wife,  then,  upon  the  death  of  his  wife, 
the  said  J.  E,  Herrin  ceased  to  be  the  head  of  a  family,  and 
his  former  homestead  lost  its  status  as  a  homestead  under  our 
constitution,  and  was  no  longer  exempt  from  forced  sale  for 
"^^^  his  debts.  Under  the  rule  that  pleading  is  to  be  construed 
most  strongly  against  the  pleader,  we  think  that  the  alle- 
gations of  the  bill  must  be  held  to  mean  that  all  of  the 
children  of  the  said  J.  E.  Herrin  had  permanently  sev- 
ered their  status  as  members  of  his  immediate  family  and 
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household,  and  had  permanently  taken  up  their  abode  else- 
where, and  that  consequently,  upon  the  death  of  his  wife,  J.  E. 
Herrin  ceased  to  be  such  head  of  a  family  within  the  con- 
templation of  our  constitution  as  to  entitle  him  longer  to 
a  homestead  exemption.  The  complainants  were  in  a  position 
where  the  onus  was  on  them  to  show  clearly,  if  they  could,  that 
the  property  claimed  to  be  exempt  as  the  homestead  of  their 
ancestor,  was  in  law  and  fact  so  exempt,  and  it  behooved  them 
to  allege  every  fact  clearly  and  definitely  that  was  necessary  to 
make  out  their  case  of  alleged  homestead  exemption;  having 
failed  to  do  so,  but,  on  the  contrary,  by  vague  and  indefinite 
allegations,  presenting  a  case  where  there  was  no  exemption, 
the  demurrer  to  their  bill  was  properly  sustained. 

Again  the  bill  makes  an  indefinite  effort  to  show  that  the 
land  in  question  was  the  homestead  of  J.  E.  Herrin  by  home- 
stead entry  thereof  under  the  laws  of  the  United  States,  and 
under  such  federal  laws  were  exempt  to  him,  but  the  bill  from 
this  view  point  also  fails  to  make  out  a  case,  because  it  is  wholly 
silent  as  to  whether  the  debt  forming  the  basis  of  the  judgment 
sought  to  be  enforced  by  sale  of  the  land  was  contracted  prior 
or  subsequently  to  the  land  in  question. 

The  decree  appealed  from  is  hereby  affirmed  at  the  cost  of 
the  appellants. 


A  Homestead  still  occupied  hj  the  owner  is  not  lost,  according  to 
Gray  v.  Patterson,  65  Ark.  373,  67  Am.  St.  Bep.  937,  by  the  death 
of  his  wife,  the  arrival  of  his  children  at  years  of  maturity,  and 
their  removal  from  the  premises.  See,  too,  Lyons  v.  Audry,  106  La. 
356,  87  Am.  St.  Eep.  299,  and  cases  cited  in  the  cross-reference  note 
thereto;  Davis  v.  Feltman  Co.,  112  Ky.  293,  99  Am.  St.  Eep.  289. 
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ROGERS    V.     CLEVELAND,     CINCINNATI,     CHICAGO 
AND   ST.  LOUIS  RAILWAY  COMPANY. 

[211  111.  126,  71  N.  E.  850.] 

EAILRO ADS— Duty  to  Employes.— A  railroad  company  owes 
the  duty  to  its  employSs  operating  its  trains  to  use  reasonable  care 
and  diligence  to  provide  a  safe  track  on  which  to  run  its  trains, 
and  to  maintain  such  track  free  from  obstructions,     (p.  188.) 

RAILROADS— Delegation  of  Duty  to  Employe.— The  duty  of 
a  railway  company  to  use  reasonable  diligence  to  warn  its  trainmen 
of  a  known  obstruction  upon  its  track  cannot  be  delegated  to  a 
fellow-servant  of  such  trainmen,  so  as  to  absolve  the  company  from 
liability  for  injury  resulting  from  the  negligence  of  the  fellow-servant 
in  failing  to  warn  the  trainmen  of  such  obstruction,     (p.  189.) 

RAILROADS— Duty  to  Employes-Negligence— Question  for 
Jury. — Whether  it  was  the  duty  of  a  railroad  company,  under  the 
circumstances  of  the  case,  in  the  exercise  of  due  care,  to  warn  its 
employes  exposed  to  a  known  danger,  consisting  of  an  obstruction 
on  its  track,  by  displaying  a  danger  signal  at  the  place,  is  a  question 
for  the  jury  to  determine,     (p.  190.) 

Landes  &  Kolb,  for  the  plaintiff  in  error. 

0.  S.  Conger,  for  the  defendant  in  error. 

126  "WTLKIN,  J.  Plaintiff  in  error  sued  out  this  writ  to 
reverse  a  judgment  of  the  appellate  court  for  the  fourth  district 
affirming  a  judgment  against  her  for  the  costs  of  a  suit  by  her 
against  the  defendant  in  error.  She  brought  her  action  on 
the  case  in  the  circuit  court  of  "Wabash  county  against  the  de- 
fendant for  wrongfully  causing  the  death  of  her  husband, 
Nathan  L.  Rogers.  At  the  close  of  all  ^^"^  the  evidence  the 
jury  were  peremptorily  instructed  to  return  a  verdict  for  the 

(183) 
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defendant,  -which  being  done,  judgment  was  entered  against 
the  plaintiff  for  costs  of  suit,  and  that  judgment  has  been  af- 
firmed by  the  appellate  court. 

There  is  no  substantial  controversy  between  the  parties  as  to 
the  facts.  The  deceased  was  killed  at  Carmi  shortly  after  2 
o'clock  in  the  morning  of  April  5,  1902.  At  the  place  of  the 
accident  there  were  two 'railroad  tracks,  known  as  the  "passing 
track,"  and  the  "stock  track,''  which  were  used  jointly  by  the 
defendant  and  the  Louisville  and  Nashville  Eailroad  Com- 
pany. On  the  morning  preceding  the  accident  the  defendant 
placed  two  empty  stock-cars  upon  the  stock  track  in  position 
to  be  loaded.  Later  in  the  day  the  Louisville  and  Nashville 
placed  on  the  west  end  of  that  track  one  of  its  cars.  No.  5596, 
and  in  doing  so  moved  the  two  stock-cars  east  beyond  the  stock 
chute  where  they  were  to  be  loaded.  When  the  stockmen  got 
ready  to  load  their  cars  they  notified  the  agent  of  the  defend- 
ant of  this  fact  and  requested  him  to  have  the  cars  again 
placed  in  position,  but  he  neglected  or  refused  to  do  so,  and 
about  4  o'clock  in  the  afternoon  they  themselves  pushed  the 
stock-cars  back  to  the  chute  in  order  to  load  their  stock,  in 
doing  which  they  pushed  car  No.  5596  west  to  a  point  where 
it  obstructed  the  passing  track.  After  the  stock-cars  were 
loaded  they  were  left  opposite  the  chute  and  car  No.  5596  left 
so  as  to  still  obstruct  the  passing  track.  The  defendant  had 
been  notified,  through  its  agent,  that  the  car  had  been  placed 
upon  the  stock  track  but  had  no  actual  notice  that  it  obstructed 
the  passing  track  until  about  11  o'clock  P.  M.  ol  that  day, 
when  its  agent  went  into  the  yards  to  seal  the  stock-cars  and 
then  discovered  the  obstruction,  and  immediately  telegraphed 
the  fact  to  the  train  dispatcher  of  defendant  at  Mt.  Carmel, 
who  thereupon,  through  the  operator  at  Harrisburg,  a  station 
south  of  Carmi,  notified  the  conductor  of  a  *^*  freight  train 
coming  north,  on  which  Eogers  was  fireman,  that  a  car  blocked 
the  track  at  Carmi,  to  govern  his  train  accordingly,  and  upon 
reaching  there  to  remove  the  obstruction.  That  message  was 
delivered  to  the  conductor  upon  the  arrival  of  his  train  at  Har- 
risburg about  midnight,  and  the  train  proceeded  north,  arriv- 
ing at  Carmi  at  fifteen  minutes  after  2  o'clock  on  the  morning 
of  the  5th.  It  was  stopped  some  distance  south  of  the  ob- 
struction, where  the  engine  was  detached  and  run  up  to  within 
about  forty  feet  of  the  obstructing  car.  The  brakeman  threw 
the  switch  to  allow  it  to  run  on  to  the  passing  track.  The  de- 
ceased was  at  his  place  on  the  left  side  of  the  engine,  looking 
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out  of  the  cab  window  for  signals  from  the  head  brakeman.  Af- 
ter the  switch  had  been  thrown  the  engineer  asked  deceased  if 
everything  was  ready,  and  he  replied,"Go  ahead."  The  engineer 
opened  the  throttle  and  moved  up  about  one  revolution  of  the 
wheels  when  he  heard  a  brushing  noise.  He  immediately  called 
to  Rogers,  and  receiving  no  answer  stopped  the  engine  and  went 
over  to  him.  He  found  his  head  crushed  between  the  window 
and  the  obstructing  car,  which  caused  his  death  almost  imme- 
diately. 

The  only  evidence  in  the  record  as  to  notice  to  the  train 
crew  of  which  the  deceased  was  fireman  was  as  follows:  The 
conductor  testified  that  he  got  an  order  at  Harrisburg  from 
the  train  dispatcher,  as  follows: 

"96. — Understand  men  loading  stock  at  Carmi  let  car  run 
down,  blocking  west  end  of  passing  track.  Please  be  governed, 
and  clear  it.  E.  A.  T.'* 

Train  orders  always  come  in  duplicate;  special  orders  do 
not.  E.  A.  Tulong,  dispatcher  at  Mt.  Carmel,  testified :  "About 
11  P.  M.,  April  4th,  message  reached  our  office  stating,  in  sub- 
stance, that  men  loading  stock  at  Carmi  had  left  a  car  blocking 
west  end  of  passing  track.  In  five  minutes  thereafter  I  sent 
to  Harrisburg  a  message,  as  follows  [repeating  the  dispatch  as 
testified  to  by  the  conductor].  All  orders  for  movements  of 
trains  are  ^^^  in  duplicate,  but  notice  to  trainmen  of  danger 
is  not  duplicated.  I  know  what  the  general  custom  is  in  re- 
gard to  giving  notice  to  trainmen  of  danger It  is  the 

general  custom  to  give  notice,  but  not  in  duplicate,  to  the  con- 
ductor of  the  train,  only,  and  it  is  his  duty  to  notify  the  rest 
of  the  trainmen  of  the  danger."  Thomas  Reynolds,  superin- 
tendent of  the  defendant,  testified  that  the  general  custom  in 
regard  to  giving  trainmen  notice  of  dangerous  obstructions  on 
the  line  of  the  road  was  "to  give  but  a  single  notice  to  conduc- 
tors, and  to  no  other  of  the  trainmen;  it  is  the  conductor's 
duty  to  give  notice  to  train  crew."  There  is  in  this  record  an 
entire  absence  of  proof  that  the  conductor  of  the  freight  train 
informed  the  engineer  or  the  deceased  of  the  receipt  of  the  dis- 
patch at  Harrisburg,  or  that  either  of  them  had  any  warning 
whatever  of  the  obstruction.  Neither  is  it  claimed  that  the 
general  custom  spoken  of  by  the  train  dispatcher  and  super- 
intendent of  giving  "but  a  single  notice  to  conductors  and  to 
no  other  of  the  trainmen"  was  known  to  the  deceased. 

The  principal  ground  of  reversal  relied  upon  is  that  the  trial 
court  erred  in  instructing  the  jury  to  find  for  the  defendant. 
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We  do  not  understand  it  to  be  denied  that  the  car  No.  5596 
was  an  obstruction  to  the  safe  use  of  the  passing  track,  and 
that  the  company  had  such  knowledge  of  that  fact  as  to  re- 
quire of  it  notice  or  warning  to  its  employes  who  were  required 
to  use  that  track,  and  so  the  material  question  on  this  branch 
of  the  case  is,  Did  the  defendant  discharge  that  duty  in  such 
a  manner  as  that  it  can  be  said,  as  a  matter  of  law,  it  used 
reasonable  diligence  to  notify  the  deceased  of  the  danger?  A 
railroad  company  owes  the  duty  to  its  employes  operating  its 
trains  to  use  reasonable  care  and  diligence  to  provide  a  safe 
track  on  which  to  run  its  trains,  and  to  maintain  the  same  free 
from  obstruction.  "Where  the  obstruction  on  or  near  the 
track  is  not  placed  there  by  the  employer,  then  there  is  no 
breach  of  the  employer's  *^**  duty,  unless  it  is  affirmatively 
shown  that  the  employer  was  guilty  of  negligence  in  not  re- 
moving the  obstruction  or  was  guilty  of  negligence  in  not 
warning  the  employe":  3  Elliott  on  Eailroads,  p.  2000,  sec. 
1269.  Here  we  think  there  was  such  affirmative  proof  of  the 
defendant's  negligence  in  not  warning  the  deceased  of  the  ob- 
struction which  caused  his  death.  Other  questions,  such  as 
whether  or  not  he  weis  himself  in  the  exercise  of  due  care  for 
his  own  safety;  whether  or  not  he  did  see  or  could  have  seen 
the  obstructing  car,  etc.,  were  controverted  questions  of  fact, 
and  so,  unless  it  can  be  said,  as  a  matter  of  law,  that  the  de- 
fendant used  reasonable  care  and  diligence  to  notify  the  de- 
ceased of  the  dangerous  condition  of  the  track  at  the  point 
of  the  accident,  it  was  error  to  direct  the  jury  peremptorily  to 
return  a  verdict  for  the  defendant. 

As  we  understand  the  argument  of  counsel  for  the  defend- 
ant in  error,  the  contention  is,  that  when  the  train  dispatcher 
was  notified  of  the  existence  of  the  obstruction  and  promptly 
informed  the  conductor  of  the  freight  train  upon  which  the  de- 
ceased was  a  fireman,  the  company  had  discharged  its  legal 
duty  to  the  train  crew,  and  that  the  negligence  of  the  conduc- 
tor in  failing  to  communicate  that  information  to  the  fireman, 
Rogers,  was  the  negligence  of  a  fellow-servant,  for  the  conse- 
quences of  which  the  company  cannot  be  held  liable,  and  hence 
a  considerable  portion  of  the  argument  on  either  side  is  de- 
voted to  the  question  whether  or  not  the  conductor  of  the 
train  occupied  the  position  of  a  vice-principal  to  the  company 
or  was  only  a  fellow-servant  of  the  deceased.  If  the  case 
turned  upon  the  solution  of  that  question  it  would  be  easy  of 
disposition,  the  rule  being  well  settled  in  this  state  that  the 
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different  members  of  a  train  crew,  including  the  conductor, 
are,  generally  speaking,  fellow-servants.  But  we  are  here 
confronted  with  a  rule  of  law  applicable  to  the  facts  of  this 
case  and  binding  upon  the  defendant  company,  in  no  way  af- 
fected *^^  or  controlled  by  the  fact  that  the  conductor  and 
the  deceased  were,  at  the  time,  fellow-servants,  and  that  the 
death  of  the  latter  was  the  result  of  the  negligence  of  the  former. 
When  the  defendant  received  information  of  the  obstruction  it 
became  its  duty  to  use  reasonable  diligence  to  warn  the  de- 
ceased of  the  danger,  and  that  duty  was  one  which  it  could 
not  relieve  itself  of  by  directing  his  fellow-servant  to  per- 
form it.  It  being  a  duty  owing  by  the  master  to  the  servant, 
it  could  not  delcigate  that  duty  to  another,  even  though  a 
fellow-servant  of  the  deceased,  and  absolve  itself  from  liability 
for  the  injury  resulting  in  consequence  of  the  failure  to 
communicate  knowledge  to  deceased  of  the  increased  hazard: 
Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E.  285, 
18  L.  E.  A.  215.  In  Chicago  etc.  E.  E.  Co.  v.  Avery,  109  111. 
314,  it  was  said  by  this  court  (page  322)  :  "The  negligence 
of  fellow-servants  is  one  of  the  ordinary  perils  of  the  service 
which  one  takes  the  hazard  of  in  entering  into  any  employ- 
ment, but  the  master's  own  duty  to  the  servant  is  always  to 
be  performed.  The  neglect  of  that  duty  is  not  a  peril  which 
the  servant  assiimes,  and  where  the  performance  of  that  duty 
is  devolved  upon  a  fellow-servant  the  master's  liability  in  re- 
spect thereof  still  remains."  In  Chicago  etc.  E.  E.  Co.  v. 
Kneirim,  152  111,  458,  we  again  said  (152  111.  461,  43  Am. 
St.  Eep.  259,  39  N.  E.  325)  :  "It  is  the  duty  of  the  company 
to  exercise  reasonable  and  ordinary  care  and  diligence  in  pro- 
viding and  keeping  in  repair  reasonably  safe  machinery  and 
appliances  for  the  use  of  its  servants;  and  this  is  a  continu- 
ing duty,  requiring  the  company  to  exercise  diligence  and  care 
in  supervision  and  inspection.  The  delegation  of  that  duty  to 
an  employe  does  not  relieve  the  company  from  liability  be- 
cause of  the  negligence  of  that  employe  in  the  discharge  of 
that  duty" :  See,  also,  Mobile  etc.  E.  E.  Co.  v.  Godfrey,  155  111. 
78,  39  N.  E.  590;  Hess  v.  Eosenthal,  160  111.  621,  43  N.  E. 
743.  In  the  still  later  case  of  Chicago  etc.  E.  E.  Co.  v.  Eaton, 
194  111.  441,  88  Am.  St.  Eep.  161,  62  N.  E.  784,  which  was 
an  action  like  this,  to  recover  for  *^^  the  death  of  the  plain- 
tiff's husband,  an  engineer,  caused  by  a  rail  upon  the  track 
on  which  he  was  running  having  been  removed  without 
warning  to  him,  we  used  the  following  language  (194  111.  445, 
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88  Am.  St.  Rep.  161,  62  N.  E.  785)  :  "It  was  the  duty  of  ap- 
pellant to  furnish  the  deceased  a  reasonably  safe  track  upon 
which  to  operate  his  engine,  and  it  could  not  delegate  that  duty. 
Neither  could  it  delegate  the  duty  of  notifying  the  deceased 
that  the  rail  had  been  removed,  so  as  to  absolve  itself  from 
liability  for  a  failure  to  communicate  such  information  to  the 
deceased" — citing  authorities. 

"The  law  imposes  upon  the  master  certain  duties  which 
concern  the  safety  of  his  servants,  and  while  he  may,  of 
course,  delegate  the  duties  to  another,  his  doing  so  in  nowise 
affects  his  responsibility  for  their  proper  performance.  If  one 
servant  is  injured  by  reason  of  the  negligent  performance  of 
one  of  these  duties  by  another  servant  to  whom  it  has  been 
delegated  by  the  master,  the  master  cannot  escape  liability  on 
the  ground  that  the  negligence  was  that  of  a  fellow-servant. 
In  other  words,  where  a  servant  is  intrusted  with  the  perform- 
ance of  one  of  the  master's  personal  duties,  he  is,  with  re- 
spect to  that  duty,  a  vice-principal  or  representative  of  the 
master,  who  will  be  liable  to  another  servant  for  the  negligent 
performance  by  the  vice-principal  of  the  delegated  personal 
duty  to  the  same  extent  as  for  his  own  negligence" :  12  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  946. 

It  is  clear  from  these  authorities — and  none  are  cited  to 
the  contrary — that  the  defendant  wholly  failed  to  prove  that 
it  performed  its  legal  duty  to  warn  plaintiff's  intestate  of  the 
known  obstruction  upon  the  passing  track  which  caused  his 
death.  We  are  also  of  the  opinion  that  whether  or  not  it  was 
the  duty  of  the  defendant,  under  the  circumstances  of  the  case, 
in  the  exercise  of  due  care,  to  warn  its  employes  exposed  to 
the  danger  of  the  obstruction,  to  display  a  danger  signal  at  the 
place,  was  a  question  which  should  have  been  submitted  to 
the  jury. 

^^^  On  the  whole  record,  it  seems  clear  to  us  that  the 
trial  court  was  not  authorized  to  take  the  case  from  the  jury, 
but  should,  under  proper  instructions  as  to  the  law,  have  sub- 
mitted the  question  of  fact  to  it  for  determination. 

The  judgments  of  the  circuit  and  appellate  courts  will 
accordin^gly  be  reversed,  and  the  cause  will  be  remanded  to  the 
circuit  court  for  another  trial. 


A  Railroad  Company  owes  its  employes  the  duty  of  keeping  its 
tracks  in  a  reasonably  safe  condition:  Taylor  etc.  Ey.  Co.  v.  Taylor, 
79  Tex.  104,  23  Am.  St.  Eep.  316;  Burdict  v.  Missouri  Pac.  Ey.  Co., 
123  Mo.  221,  45  Am.  St.  Eep.  528;   Georgia  Pac.  Ey.  Co.  v.  Davis, 
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92  Ala.  300,  25  Am.  St.  Eep.  47;  Pittsburgh  etc.  Ey.  Co.  v.  Parish, 
28  Ind.  App.  189,  91  Am.  St.  Eep.  120;  Hurst  v.  Kansas  City  etc. 
E.  E.  Co.,  163  Mo.  309,  85  Am.  St.  Eep.  539.  And  this  duty  cannot 
be  delegated  so  as  to  escape  responsibility:  Flannegan  v.  Chesapeake 
etc.  E.  E.  Co.,  40  W.  Va.  436,  52  Am.  St.  Eep.  896;  Chicago  etc.  E.  E- 
Co.  V.  Eaton,  194  111.  411,  88  Am.  St.  Eep.  161. 


GAGE  V.  SPRIXGEE. 

[211  111.  200,  71  N.  E.  860.] 

OFpfOEES— Conspiracy  to  Defraud— Liability  to  Individual. 

If  members  of  a  board  of  local  improvements  and  a  contractor,  for 
the  purpose  of  profiting  the  latter  or  injuring  the  owner  of  property 
specially  assessed,  or  from  other  corrupt  or  malicious  motive,  enter 
into  and  carry  out  a  conspiracy  whereby  another  and  different  im- 
provement of  an  inferior  character  from  the  one  specified  in  the  or- 
dinance and  contract  is  substituted  for  the  one  so  specified,  the  con- 
spirators are  personally  liable  to  such  owner  for  damages  sustained 
by  him,  by  reason  of  the  fact  that  his  property  does  not  obtain  the 
benefit  from  the  substituted  improvement  that  it  would  have  ob- 
tained from  the  improvement  for  which  it  was  specially  assessed. 
(p.  192.) 

OFFICERS— Liability  to  Individual— Special  Injury,— The 
failure  of  a  public  officer  to  perform  a  public  duty  can  constitute  an 
individual  wrong  only  when  some  person  can  show  that  in  the  public 
duty  was  involved  also  a  duty  to  himself  as  an  individual,  and  that 
he  has  suffered  a  special  and  peculiar  injury  by  reason  of  its  nonper- 
formance,    (p.  192.) 

OFFICERS- Improvement  of  Streets— Liability  to  Individual. 
If  the  duty  to  repair  or  improve  a  street  is  an  imperative  one,  and 
one  in  which  an  individual  has  a  peculiar  private  interest  as  distin- 
guished from  that  which  he  has  in  common  with  other  members  of 
the  community,  an  ofl&cer  who  corruptly  refuses  to  perform  the  duty 
80  enjoined  upon  him  must  make  good  to  the  individual  any  special 
loss  or  damage  that  he  may  have  sustained  through  such  refusal, 
(p.  192.) 

OFFICERS— Breach  of  Duty— Private  Liability.— No  private 
action  will  lie  for  damages  of  the  same  kind  as  those  sustained  by  the 
general  public  through  a  breach  of  public  duty  by  a  public  officer, 
although  the  plaintiff  may  be  damaged  in  a  much  greater  degree  than 
any  other  person,  but  the  fact  that  many  others  sustain  an  injury  of 
exactly  like  kind  is  not  a  bar  to  such  individual  action,     (p.  193.) 

OFFICERS— Liability  to  Individual  for  Corrupt  Exercise  of 
Duty.— Members  of  a  board  of  local  improvements  not  only  owe  a 
duty  of  a  special  nature  to  a  property  owner  specially  assessed  for 
an  improvement,  but  the  substitution  by  them  of  an  improvement  of 
a  different  and  inferior  character  from  that  to  which  the  property 
owner  is  entitled,  and  for  which  he  has  paid,  visits  an  injury  upon 
him  of  a  kind  not  sustained  by  the  general  public,  and  entitles  him 
to  bring  an  action  against  such  officers  to  recover  the  damages  thus 
sustained,     (pp.  193,  194.) 
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OFFICERS— Liability  for  Special  Damage  to  Individual.— The 
right  of  a  property  owner  specially  assessed  for  a  street  improvement 
to  bring  a  personal  action  against  the  improvement  officers  for  con- 
structing and  accepting  an  improvement  inferior  to  the  one  con- 
tracted for  by  ordinance,  is  not  barred  by  the  fact  that  he  might 
have  enforced  compliance  with  the  ordinance  by  mandamus,  or  inter- 
posed objection  on  application  for  sale  of  the  property  to  pay  the 
special  assessment,     (p.  195.) 

Gage  &  Deming,  for  the  appellant. 

Sears,  Meagher  &  Whitney,  N.  C.  Sears  and  W.  M.  Flook, 
for  the  appellees. 

^^*^  SCOTT,  J.  Where  memhers  of  a  board  of  local  im- 
provements and  a  contractor,  for  the  purpose  of  prtfiting  the 
contractor  or  injuring  the  owner  of  property  specially  assessed, 
or  from  other  corrupt  or  malicious  motive,  enter  into  a  con- 
spiracy, which  is  carried  out,  whereby  another  and  different 
improvement,  of  an  inferior  character  from  the  one  speci- 
fied in  the  ordinance  and  contract,  is  substituted  for  the  one 
so  specified,  do  the  conspirators  become  personally  liable  to 
the  owner  of  property,  which  has  been  specially  assessed  to  pay 
for  the  improvement,  for  damages  sustained  by  him  by  reason 
of  the  fact  that  his  property  does  not  obtain  the  benefit  from 
the  substituted  improvement  that  it  would  have  obtained  from 
the  improvement  for  which  it  was  specially  assessed  ? 

The  failure  of  a  public  officer  to  perform  a  public  duty  can 
constitute  an  individual  wrong  only  when  some  person  can 
show  that  in  the  public  duty  was  involved  also  a  duty  to  him- 
self as  an  individual,  and  that  he  has  suffered  a  special  and 
peculiar  injury  by  reason  of  its  nonperformance:  Elliott  on 
Eoads  and  Bridges,  503;  Shearman  and  Eedfield  on  Negli- 
gence, 4th  ed,  sec.  316;  Throop  on  Public  Officers,  sec.  708; 
Moss  V.  Cummings,  44  Mich.  359,  6  N.  W.  843;  Owen  v.  Hill, 
67  Mich.  43,  34  N.  W.  849;  Bailey  v.  Berkey,  81  Fed.  737; 
Benjamin  v.  WHieeler,  8  Gray,  409 ;  Elder  v.  Bemis,  2  Met.  599 ; 
Butler  V.  Kent,  19  Johns.  223,  10  Am.  Dec.  219.  But  where 
a  duty  to  improve  or  repair  a  road  or  street  is  an  impera- 
tive one,  and  is  one  in  which  an  individual  has  a  peculiar 
private  interest  as  distinguished  from  that  which  he  has  in 
common  with  other  members  of  the  community,  the  officer 
who  corruptly  refuses  to  perform  the  duty  so  enjoined  upon 
.him  must  make  good  to  the  individual  any  special  loss  or  dam- 
age that  he  may  have  sustained :  Elliott  on  Eoads  and  Bridges, 
508;  Throop  on  Public  Officers,  sec.  707;  McDonald  v. 
English,  85  111.  232;  Tearney  v.  Smith,  86  111.  391;  Hotz  v. 


Oct.  1904.]  Gage  v.  Springer.  193 

Hoyt,  135  111.  388,  25  N.  E.  753;  Barnard  v.  Commissioners 
of  Highways,  172  111.  391,  50  N.  E.  120. 

205  The  plaintiff  cannot  recover  nnless  the  defendants  owed 
to  her  a  duty  other  than  that  owing  to  the  public  generally 
and  unless  a  special  injury  has  resulted  to  her  from  a  breach 
of  that  duty.  No  private  action  will  lie  for  damages  of  the 
same  kind  as  those  sustained  by  the  general  public,  although 
the  plaintiff  may  be  damaged  in  a  much  greater  degree  than 
any  other  person.  If,  for  example,  the  authorities  of  a  city 
should  undertake  to  pave  a  street  by  general  taxation,  and 
should  so  negligently  perform  the  work  of  construction  that 
travel  on  that  street,  instead  of  bein^  facilitated,  should  be 
actually  impeded,  the  injury  is  to  the  entire  public,  and  one 
whose  residence  abuts  on  that  street  could  not  recover  even 
though  his  damages  were  much  greater  than  those  of  another 
resident  of  the  city  who  lived  several  miles  away,  because  the 
injury  or  damage  sustained  by  each  is  of  like  character, 
though  that  of  one  is  much  greater  in  degree  than  that  of  the 
other,  and,  the  only  injury  being  one  to  the  public,  the  de- 
faulting officer  is  liable  only  to  the  public.  The  fact,  how- 
ever, that  many  others  sustain  an  injury  of  exactly  like  kind 
is  not  a  bar  to  an  individual  action:  City  of  Chicago  v. 
Union  Biiilding  Assn.,  102  111.  379,  40  Am.'  Eep.  598. 

The  theory  of  our  law  providing  for  the  making  of  local 
improvements  by  special  assessments  is,  that  the  property 
specially  assessed  shall  be  benefited  by  the  improvement  as 
much,  at  least,  as  the  amount  of  the  special  assessment.  In 
carr}ang  out  the  contract  for  the  improvement,  where,  as  here, 
it  is  for  a  pavement,  in  accordance  with  the  ordinance  and  the 
contract,  the  contractor  and  the  board  of  local  improvements 
are  performing  a  duty,  which  they  owe  to  the  public  generally, 
of  providing  a  paved  street  upon  which  travel  and  the  trans- 
portation of  property  will  be  promoted.  That  duty  they  owe 
to  the  entire  community,  but  they  also  owe  a  special  duty  to 
the  owner  of  the  property  assessed,  to  comply  with,  and  to 
enforce  compliance  with,  the  ordinance  and  the  contract  ''^^^  for 
the  purpose  of  benefiting  and  increasing  the  value  of  that 
property.  That  is  a  duty  they  do  not  owe  to  the  general  pub- 
lic. The  law  does  not  require  that  the  improvement  should 
benefit  any  property  except  the  property  specially  assessed. 
It  is  apparent,  therefore,  that  the  members  of  the  board  of 
local  improvements  not  only  owe  a  special  duty  to  the  owner 
of  the  property  specially  assessed,  but  that  the  substitution  by 
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them  of  an  improvement  of  a  different  and  inferior  character 
from  that  to  which  such  property  owner  is  entitled  and  for 
which  he  has  paid,  visits  an  injury  upon  him  of  a  kind  not 
sustained  by  the  general  public. 

It  is  urged  by  appellees  that  in  the  case  of  City  of  Chicago 
V.  Union  Building  Assn.,  102  111.  379,  40  Am.  Rep.  589,  this 
court  took  the  view  that  the  person  specially  assessed  to  im- 
prove or  open  a  street  had,  on  that  account,  no  other  or  dif- 
ferent right  in  the  street  than  that  possessed  by  every  other 
citizen — and  this  is  correct.  But  it  does  not  meet  the  diffi- 
culty here  presented.  The  question  here  is  whether  appellant  is 
entitled  to  have  the  improvement  made  for  which  she  has  paid, 
and,  if  so,  whether  she  has  a  right  of  action  against  the  board 
of  local  improvements  which  has  wrongfully  diverted  the  money 
raised  by  special  assessment  from  its  proper  uses,  so  that  she 
has  not  obtained  the  benefit  that  the  law  intends  she  should 
obtain.  In  the  Union  Building  Association  case,  the  com- 
plainant's property  had  been  specially  assessed  for  the  purpose 
of  opening  a  street  in  its  vicinity,  and  the  street  was  opened. 
Thereafter  the  city  proposed  to  vacate  and  close  the  street  so 
opened,  and  complainant  sought  an  injunction  upon  the 
ground,  among  others,  that  as  it  had  paid  the  assessment  for 
opening  the  street  it  had  a  special  property  right  in  the  street 
which  the  city  could  not  disregard.  That  contention  was  de- 
nied, and  it  is  apparent  that  after  the  street  was  once  opened 
the  complainant  had  no  greater  right  therein  than  any  other 
member  of  the  public,  that  street  not  affording  ingress  and 
egress  to  and  ^**'^  from  complainant's  property;  but  it  seems 
equally  clear,  after  its  money  had  been  taken  by  special  as- 
sessment for  the  purpose  of  opening  that  street,  which  would 
be  a  benefit  to  the  property  specially  assessed,  complainant 
would  have  been  specially  injured  if  the  street  had  never  been 
opened  in  the  first  instance.  Where  the  improvement  has 
once  been  made  as  ordained,  the  person  specially  assessed  has 
received  all  he  is  specially  entitled  to  receive.  He  has  no  special 
rights  thereafter  by  reason  of  the  fact  that  he  has  been  spe- 
cially assessed,  so  far  as  that  improvement  is  concerned. 

We  are  therefore  of  the  opinion  that  appellant  suffered  dam- 
ages different  in  kind  from  those  sustained  by  other  members 
of  the  community,  and  that  the  appellees  owed  a  special  duty 
to  Her  other  and  different  from  that  owing  to  the  general  public. 

It  is  then  said  that  the  members  of  the  board  of  local  im- 
provements were  engaged  in  the  performance  of  judicial  func- 
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tions  in  examining  the  work  during  its  constriiction  and  in  de- 
ciding to  accept  it  npon  its  completion,  and  for  that  reason 
are  exempt  from  liability.  We  do  not  think  this  the  correct 
view.  It  was  the  imperative  duty  of  the  board  of  local  im- 
provements to  require  of  the  contractor  that  he  construct  the 
identical  improvement  specified  by  the  ordinance  and  the  con- 
tract. That  was  a  duty  fixed  and  certain.  The  members  of 
the  board  had  no  discretion  to  determine  whether  they  woidd 
require  him  to  construct  the  improvement  contracted  for  or 
permit  him  to  construct  one  of  an  entirely  different  character. 
The  duty  was  therefore  ministerial:  People  v.  Bartels,  138  111. 
322,  27  N.  E.  1091.  This  is  not  a  question  of  whether  or  not 
an  improvement  of  the  general  character  of  that  specified  in 
the  ordinance  and  the  contract  has  been  constructed  with 
trifling  differences  and  defects,  so  that  the  board  of  local  im- 
provements might  in  good  faith  accept  the  work  as  that  pro- 
vided for,  but  it  is  a  case,  as  was  Gage  v.  People,  200  111.  432, 
65  N.  E.  1084,  of  substituting  therefor  an  improvement 
^^^  of  an  entirely  different  character  and  description;  and  in 
making  such  substitution  instead  of  requiring  the  improve- 
ment ordained  and  contracted  for,  the  members  of  the  board 
of  local  improvements  violated  a  duty  ministerial  in  its  char- 
acter. 

The  fact  that  the  appellant  could  have  invoked  the  powers 
of  a  court  of  equity  to  restrain  any  substantial  departure 
from  the  terms  of  the  ordinance  in  the  performance  of  the 
work  thereunder,  or  could  obtain  a  writ  of  mandamus  to  com- 
pel the  city  authorities  to  complete  the  work  as  contemplated  by 
the  ordinance  (Callister  v.  Kochersperger,  168  111.  334,  48  N. 
E.  156),  or  could  interpose  objections  to  the  application  of  the 
county  treasurer  for  judgment  against  her  real  estate  to  satisfy 
the  special  assessment  (Gage  v.  People,  200  111.  432,  65  N.  E. 
1084),  does  not  bar  her  right  to  bring  a  personal  action  against 
the  members  of  the  board  of  local  improvements  to  recover 
damages  of  a  kind  not  sustained  by  the  public  in  general  occa- 
sioned by  the  malfeasance  here  charged. 

The  law  authorizing  the  construction  of  local  improvements 
by  special  assessments  is  somewhat  tyi'annical  in  its  character. 
The  people  who  pay  the  money  have  but  little  voice  as  to 
whether  the  improvement  shall  be  made,  as  to  the  time  when 
or  the  manner  in  which  it  shall  be  made,  or  the  amount  of 
money  that  shall  be  expended  in  making  it.  The  officers 
charged  with  the  expenditure  of  the -funds  should  be  held  to  a 
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strict  compliance  with  the  law,  and  public  policy  requires  that 
where  they  are  guilty  of  corruption  they  should  respond  in 
dama<ges  to  those  specially  injured  by  their  wrongdoing.  The 
question  set  out  in  the  opening  paragraph  of  this  opinion  must 
be  answered  in  the  affirmative. 

The  judgments  of  the  appellate  and  circuit  courts  will  be 
reversed  and  the  cause  will  be  remanded  to  the  circuit  court, 
with  directions  to  overrule  the  demurrer. 


Where  the  Duty  of  a  Municipal  Officer  is  plain,  certain,  and  impera- 
tive, involving  no  exercise  of  discretion,  he  is  answerable  for  its 
negligent  performance,  or  nonperformance,  at  the  suit  of  any  per- 
son who  is  specially  injured  thereby:  Doeg  v.  Cook,  126  Cal.  213,  77 
Am.  St.  Rep.  171. 


ENTWHISTLE  V.  HENKE.  .       ■ 

[211  111.  273,  71  N.  E.  990.] 

STATUTE  OF  FRAUDS— Right  to  Mine.— The  right  to  enter 
upon  land  and  dig  for  and  remove  ore  therefrom,  is  an  interest  in 
land,  and  under  the  statute  of  frauds  contracts  conferring  that  right 
must  be  in  writing,     (p.  197.) 

LICENSE  IN  PAROL— Revocation.— A  parol  license  to  mine 
ore  on  the  lands  of  the  licensor,  though  sufficient  to  justify  acts  of 
the  licensee,  done  before  formal  revocation  of  the  license,  is  never- 
theless revocable  at  the  option  of  the  licensor,  although  the  licensee 
has  expended  money,  incurred  liabilities,  or  made  valuable  improve- 
ments on  the  faith  of  the  license,     (p.  198.) 

W.  T.  Hodson  and  F.  J.  Campbell,  for  the  appellant. 

W.  J.  Dillon,  for  the  appellees. 

^'■s  BOGGS,  J.  This  appeal  has  been  perfected  to  reverse 
the  judgment  of  the  appellate  court  for  the  second  district, 
affirming  the  decree  of  the  circuit  court  in  and  for  JoDaviess 
county  dismissing  a  bill  in  chancery  filed  by  the  appellant 
against  the  appellees  for  want  of  equity. 

The  bill  sought  the  enforcement  of  an  alleged  oral  license 
made  by  appellee  Henke,  authorizing  the  appellant  to  mine 
for  and  remove  lead  ore  from  a  certain  parcel  of  real  estate 
owned  by  the  said  appellee.  The  appellee  Henke  subsequently 
sold  and  conveyed  the  land  to  the  appellee  De  Vry,  but,  as  ap- 
pellant contended,  under  such  circumstances  that  the  grantee 
was  chargeable  with  full  knowledge  of  the  rights  of  the  ap- 
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pellant  and  held  subject  thereto.  The  statute  of  frauds  was 
pleaded  as  a  defense  to  the  enforced  performance  of  the  al- 
leged oral  agreement. 

The  right  to  enter  upon  real  estate  and  dig  for  and  remove 
ore  is  an  interest  in  land,  and  by  the  statute  of  frauds  contracts 
conferring  that  right  are  required  to  be  in  writing:  Lear  v. 
Chouteau,  23  111.  37. 

The  position  of  the  appellant  was,  and  is,  that  the  appellees 
had  become  estopped  to  urge  the  application  of  the  statute 
of  frauds  as  a  defense  for  five  certain  reasons  which  he  al- 
leges were  disclosed  in  the  proofs,  viz. :  1.  That  it  was  exe- 
cuted; 2.  That  great  expense  was  incurred  and  valuable  and 
lasting  improvements  made  on  tbe  faith  of  it;  3.  That  a  con- 
sideration was  paid  for  it;  4.  That  complainant  was  urged 
and  persuaded  to  go  upon  the  land  to  mine;  5.  That  an  express 
promise  was  made  by  the  owner,  and  by  her  agent  in  her  pres- 
ence, that  the  letting  would  never  be  repudiated  or  canceled 
as  long  as  the  complainant  worked  in,  a  miner-like  manner, 
and  when  complainant  repeatedly  besought  the  ^''^^  owner  and 
her  agent  to  give  him  a  written  instrument  it  was  represented. 
to  him,  and  he  was  assured  by  the  owner's  agent — and  that, 
too,  in  her  presence — that  he  was  safer  under  the  verbal  letting 
than  a  written  one,  which  assurances  and  representations  com- 
plainant believed  and  relied  upon. 

Whether  the  facts  relied  upon  to  establish  these  alleged 
reasons  of  avoidance  of  the  statute  of  frauds  were  sufiicient,  in' 
legal  point  of  view,  to  overcome  the  statute,  was  questioned  by 
a  demurrer  which  was  overruled,  and  the  truth  thereof  was 
afterward  denied  by  the  appellees  by  their  answer,  and  the 
legal  insufficiency  of  the  alleged  facts  to  avoid  the  statute  was 
again  asserted  in  the  answer. 

The  cause  was  submitted  to  the  chancellor  on  the  bill,  an- 
swer and  replication,  and  on  the  proofs,  oral,  documentary  and 
written,  taken  and  heard  in  the  cause,  and  we  might  dispose 
of  the  contentions  of  the  appellant  by  the  observation  that  we 
cannot  say,  from  the  evidence,  that  the  chancellor  was  palpably 
in  error  in  refusing  to  hold  that  the  preponderance  of  the  proof 
supported  the  facts  as  alleged  by  the  appellant  as  sufficient  to 
avoid  the  operation  of  the  statute  of  frauds.  The  contract 
as  alleged  by  appellant  is,  that  he  should  mine  for  lead 
and  other  ores  in  the  lands,  and  should  pay  as  rent  or  royalty 
the  one-seventh  of  all  ore  raised  in  dry  ground  and  one-ninth 
raised  in  wet  ground,  and  should  conduct  such  operations  in  a 
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miner-like  manner.  The  contract  was  executory.  The  evi- 
dence touching  upon  the  contention  that  the  appellee  Henke, 
in  order  to  induce  the  appellant  to  accept  a  parol  license,  ex- 
pressly agreed  that  she  would  not  repudiate  or  cancel,  was  con- 
flicting, being  positively  denied  by  the  appellees;  and  apart 
from  the  question  whether  the  operation  of  the  statute  of  frauds 
may  be  avoided  in  this  manner,  the  decree  as  to  this  point 
would,  of  necessity,  be  affirmed  on  the  ground  we  could  not  say 
it  was  palpably  against  the  weight  of  the  testimony. 

We  think  the  license  was  revocable.  This  court  is,  and 
from  a  very  early  day  in  its  history  has  been,  committed  to  the 
doctrine  that  a  parol  license  to  do  an  act  on  the  land  ^''''  of 
the  licensor,  though  it  may  be  sufficient  to  justify  acts  of  the 
licensee  done  before  formal  revocation,  is  nevertheless  revocable 
at  the  option  of  the  licensor,  and  notwithstanding  the  licensee 
had  expended  money  or  incurred  liabilities,  or  even  made  im- 
provements, on  the  faith  of  the  license :  Woodward  v.  Seely,  11 
111.  157,  50  Am.  Dec-  445;  Russell  v.  Hubbard,  59  111.  335; 
Tanner  v.  Yolentine,  75  111.  624;  Kamphouse  v.  Gaffner,  73 
111.  453;  St.  Louis  National  Stock  Yards  Co.  v.  Wiggins  Ferry 
Co.,  112  111.  384,  54  Am.  Rep.  243 ;  Village  of  Dwight  v.  Hayes, 
150  111.  273,  41  Am.  St.  Rep.  367,  37  N.  E.  218;  Lambe  v. 
Manning,  171  111.  612,  49  N.  E.  509.  In  St.  Louis  National 
Stock  Yards  Co.  v.  Wiggins  Ferry  Co.,  112  111.  384,  54  Am. 
Rep.  243,  the  correctness  of  the  doctrine  announced  in  the 
'earlier  case  of  Woodward  v.  Seely,  11  111.  157,  50  Am.  Dec. 
445,  was  attacked  and  we  were  asked  to  depart  from  it,  but  we 
said  (112  111.  394,  54  Am.  Rep.  243)  :  "Woodward  v.  Seely 
has  never  been  overruled  or  directly  questioned  by  this  court, 
that  we  are  aware  of,  and  we  think  it  must  govern  this  case. 
It  has  stood  so  long  as  the  rule  in  this  state  that  we  are  dis- 
posed to  adhere  to  it  without  entering  upon  consideration 
of  whether  or  not  it  might  be  the  proper  one  to  adopt  were  the 
question  now  an  original  one  before  this  court."  And  in  the 
opinion  in  the  same  case,  on  rehearing,  we  again  said:  "The 
case  of  Woodward  v.  Seely,  11  111.  157,  50  Am.  Dec.  445,  can- 
not be  distinguished  from  the  present  one,  and  the  authority 
of  that  case,  standing,  as  it  does,  in  line  with  the  decided 
weight  of  authority,  has  been  too  long  recognized  by  this  court 
as  a  correct  exposition  of  the  law  upon  the  question  involved 
to  be  now  overruled  without  any  special  reason  for  doing  so. 
A  contrary  conclusion  cannot  be  placed  upon  any  grounds,  how- 
ever plausible,  which  are  not  fully  met  by  the  Woodward- Seely 
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case,  and  many  others  adopting  the  same  view  of  the  law. 
Moreover,  the  conclusion  reached  is  in  harmony  with  other 
well-settled  principles  of  law;  the  contrary  view  is  not.*' 
Since  then,  in  the  several  later  cases  involving  the  question, 
we  have  uniformly  accepted — indeed,  reaffirmed — the  doctrine 
of  the  case  of  Woodward  v.  Seely.  If  the  rule  is  harsh  and 
unjust  in  its  operation,  the  remedy  must  now  be  afforded  by 
enactments  of  the  law-making  body  of  the  ^''^  state.  The  fact 
that  the  general  assembly  has  not,  in  the  many  years  that  have 
elapsed  since  the  decision  was  rendered  in  Woodward  v.  Seely, 
11  111.  157,  50  Am.  Dec.  445,  been  moved  to  adopt  some 
corrective  enactment,  would  seem  to  indicate  very  strongly 
that  the  doctrine  has  proved  to  be  wholesome  and  satisfactory 
and  not  harsh  or  unjust.  The  rule  is  founded  in  considera- 
tions of  good  public  policy,  which  forbids  the  burdening  of  lands 
with  restrictions  founded  only  on  alleged  oral  agreements 
easily  misunderstood.  The  security  and  certainty  of  titles  to 
land  is  of  the  utmost  public  importance,  and  the  rule  that  de- 
fects therein  and  qualifications  thereof  should  not  rest  in  mere 
oral  contracts  should  not  be  departed  from  in  order  to  save 
parties  from  the  consequences  of  their  own  carelessness  or  cred- 
ulity. A  custom  or  usage  in  mining  districts  that  a  miner  or 
prospector  who  had  gone  upon  the  premises  of  another  to 
mine  under  an  oral  license  should  be  allowed  to  remain  there 
and  work  out  the  "prospect"  of  ore  that  he  had  discovered, 
against  the  will  of  the  owner  of  the  property,  would  be  opposed 
to  the  well-established  principles  of  law  declared  in  the  statute 
of  frauds,  and  even  if  such  custom  and  usage  had  been  proven, 
it  could  not  prevail  against  or  overcome  the  statute:  Bissell  v. 
Eyan,  23  111.  517;  Western  Union  Cold  Storage  Co.  v.  Winona 
Produce  Co.,  197  111.  457,  64  N.  E.  496.  But  we  may  also 
remark  that  upon  an  examination  of  the  record  we  are  not 
prepared  to  say  that  the  existence  of  any  such  custom  or  usage 
was  proven.  The  testimony  touching  upon  the  question  was 
conflicting,  and  we  would  not  be  justified  in  declaring  that 
the  chancellor  erred  in  regarding  the  alleged  custom  to  have 
been  not  proven. 

There  is  a  like  conflict  in  the  proof  on  the  question  whether 
the  work  done  by  the  appellant  in  pursuance  of  the  license  was 
an  improvement  or  a  detriment.  He  excavated  a  tunnel,  be- 
ginning on  the  bank  of  the  Mississippi  river  just  above  low- 
water  mark  and  extendinig  nearly  on  a  level  two  thousand  feet, 
or  thereabouts,  into  the  hill.     When  the  water  in  the  river  was 
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above  the  ordinary  stage  it  would  flow  through  this  tunnel  back 
into  the  hill  and  flood  it,  and  the  *''^  appellees  claim  that  the 
tunnel  was  injurious  rather  than  beneficial  to  their  land,  and 
that  the  modem  method  of  mining  is  by  sinking  a  shaft  from 
the  top  of  the  hill  to  the  vein  of  ore  and  using  a  pump  to  re- 
move any  water  that  may  gather  in  the  excavation.  However 
that  may  be,  the  established  doctrine  in  this  state  is  that  the 
mining  license  was  revocable  at  the  option  of  the  licensor,  and 
that  the  licensee,  in  expending  money,  must  be  presumed  to 
do  so  in  view  of  the  right  of  revocation,  and  that  a  court  of 
equity  will  not  enforce  the  license  or  estop  the  revocation  thereof 
on  the  ground  that  valuable  improvements  have  been  made  by 
the  licensee. 

Finding  no  error  in  the  record  the  judgment  of  the  appel- 
late court  is  affirmed. 


A  Parol  License  to  enter  and  work  a  mine  seems  to  be  revocable  at 
the  will  of  the  licensor,  as  it  creates  an  interest  in  land  within  the 
meaning  of  the  statute  of  frauds:  See  the  monographic  note  to  Law- 
rence V.  Springer,  31  Am.  St.  Eep.  717.  Consult,  also,  Ewing  v.  Ehea, 
37  Or.  583,  82  Am.  St.  Eep.  783:  Miser  v.  O'Shea,  37  Or.  231,  82  Am. 
St.  Eep.  751. 


BEACK  V.  BOYD. 

[211  111.  290,  71  N.  E.  995.] 

EES  JUDICATA— Estoppel  hy  Verdict.— It  is  not  necessary, 
to  sustain  the  defense  of  res  judicata  by  way  of  estoppel  by  verdict, 
that  either  the  same  subject  matter  was  involved  in  the  former  ac- 
tion or  that  the  parties  then  claimed  in  the  same  right  or  capacity, 
(pp.   201,   202.) 

JUDGMENTS— Res  Judicata.— If  some  controlling  fact  or 
question  material  to  the  determination  of  the  case  has  been  adjudi- 
cated in  a  former  suit,  and  the  same  fact  or  question  is  again  at 
issue  between  the  same  parties,  its  adjudication  in  the  first  suit  will, 
if  properly  presented,  be  conclusive  of  the  same  question  in  the  lat- 
ter suit,  irrespective  of  whether  the  cause  of  action  is  the  same  .in 
both  suits  or  not.     (p.  202.) 

W.  W.  Clemens,  for  the  plaintiff  in  error, 

W.  W.  Duncan  and  E.  E.  Denison,  for  the  defendants  in 
error. 

2»2  WILKIN,  J.  The  decree  rendered  by  the  circuit  court 
in  case  No.  717  finds  all  of  the  allegations  in  complainants' 
bill  to  be  true  as  therein  stated,  and  expressly  finds,  among 
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other  things,  "that  by  virtue  of  the  decree  of  adoption  entered 
by  the  county  court  of  Williamson  county  on  September  16, 
1884,  Mary  J.  Singleton,  the  mother  of  complainants,  was 
tiien  and  there,  in  accordance  with  the  statute  in  such  cases 
made  and  provided,  duly  adjudged  and  decreed  by  the  said 
county-  court  to  be  the  adopted  child  of  said  petitioners  Allen  L. 
JRalls  and  Sallie  A.  K.  Kails,  his  wife;  and  that  it  was  duly 
adjudged  and  decreed  by  said  order  of  said  court  that  Mary 
J.  Singleton  be  thenceforth  the  adopted  child  of  said  petitioners, 
and  capable  of  inheriting  their  estate  and  changing  her  name 
to  that  of  Mary  J.  Ealls,  and  that  said  decree  of  adoption  was 
legal  and  binding  in  every  respect  and  in  accordance  with  the 
statute  of  the  state  of  Illinois  in  such  case  made  and  provided, 
and  that  from  the  date  thereof  and  by  virtue  thereof  the  said 
Mary  J.  Ealls  was  the  adopted  daughter  of  the  said  Allen  Louis 
Kails  and  Sallie  Ann  Kebecca  Kails,  and  capable  of  inheriting 
tiieir  said  estate,  and  so  remained  ^^^  up  to  the  time  of  her 
death;  ....  that  by  virtue  of  the  said  judgment  and  decree 
of  adoption  of  the  said  Mary  Jane  Boyd,  mother  of  the  said 
Alec  Boyd  and  Mattie  Boyd,  as  well  as  by  virtue  of  the  said 
last  will  of  the  said  Allen  Louis  Kails,  deceased,  the  complain- 
ants. Alec  Boyd  and  Mattie  Boyd,  are  the  owners  of  the  said 
real  estate  as  tenants  in  common,  in  fee  simple."  The  judg- 
ment affirming  that  decree  in  this  court  was  as  follows:  "And 
being  now  sufficiently  advised  of  and  concerning  the  premises, 
....  therefore  it  is  considered  by  this  court  that  the  decree 
aforesaid  be  affirmed  in  all  things  and  stand  in  full  force  and 
effect,  notwithstanding  the  matters  and  things  therein  assigned 
for  error." 

It  is  conceded  that  the  parties  complainant  and  defendant 
in  case  No.  717  are  identical  with  the  parties  complainant  and 
defendant  in  the  present  case,  but  it  is  insisted  by  counsel 
for  plaintiff  in  error  that  the  decree  in  the  former  case  is  not 
res  judicata  as  to  this  case,  because  the  complainants  there  were 
not  claiming  the  same  subject  matter  nor  in  the  same  right  or 
capacity  as  in  the  present  case.  It  is  not  necessary,  in  order  to 
constitute  the  defense  of  res  judicata  by  way  of  estoppel  by 
verdict,  that  either  the  same  subject  matter  was  involved  in 
the  former  action  or  that  the  parties  then  claimed  in  the  same 
right  or  capacity.  Defendants  in  error  do  not  contend  that  the 
former  decree  is  a  bar  to  the  prosecution  of  a  second  suit  for 
the  same  cause  of  action,  but  insist  that  such  decree  is  effective 
as  a  bar  or  estoppel  whenever  the  same  question  is  brought  in 
issue  in  another  suit  between  the  same  parties  upon  a  different 
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cause  of  action,  and  this  distinguishes  the  case  from  those  in 
which  a  former  adjudication  is  relied  upon  as  an  absolute  bar 
to  a  subsequent  action,  in  which,  admittedly,  it  must  be  shown 
that  the  cause  of  action  is  the  same  in  both  proceedings,  and 
in  which,  although  the  particular  form  of  action  may  not  be 
important,  there  must  be^  as  between  the  two  actions,  identity 
of  parties,  of  subject  matter  and  cause  of  action.  This  case 
falls  within  the  other  rule,  which  is,  that  where  some  controlling 
fact  or  ^®*  question  material  to  the  determination  of  both 
causes  of  action  has  been  adjudicated  in  a  former  suit  and  the 
same  fact  or  question  is  again  at  issue  between  the  same  parties, 
its  adjudication  in  the  first  will,  if  properly  presented,  be  con- 
clusive of  the  same  question  in  the  later  suit,  irrespective  of 
whether  the  cause  of  action  is  the  same  in  both  suits  or  not. 
A  leading  case  in  this  state  upon  this  question  is  Hanna  v. 
Bead,  102  111.  596,  40  Am.  Eep.  608.  There  Ezra  B.  Read, 
owning  real  estate  in  Indiana  and  in  this  state,  made  two  deeds, 
one  conveying  the  Indiana  land  directly  to  his  wife  and  the 
other  conveying  the  Illinois  land  to  her  through  a  third  party. 
A  bill  was  filed  in  the  circuit  court  of  Vigo  county,  Indiana, 
to  set  aside  the  conveyance  in  that  state  on  the  alleged  ground 
that  the  grantor,  Ezra  B.  Read,  was  at  the  time  of  its  execu- 
tion of  imsound  mind,  incapable  of  making  the  deed,  and  that 
he  was  unduly  infiuenced  to  execute  the  same.  The  answer  of 
the  defendant  denied  both  allegations,  and  upon  the  hearing 
a  decree  was  rendered  sustaining  the  bill  and  finding  that  the 
grantor  was  of  unsound  mind  and  incapable  of  making  said 
instrument.  Afterward,  in  a  suit  between  the  same  parties 
in  this  state  to  set  aside  the  conveyance  of  the  Illinois  lands, 
the  decree  rendered  in  the  Indiana  court  was  set  up  by  the 
complainants  as  res  judicata,  but  the  circuit  court  refused  to 
admit  the  transcript  of  the  record  of  the  circuit  court  of  Vigo 
(rounty  as  evidence  to  sustain  the  bill.  In  reversing  that  ruling 
it  was  said  (102  111.  602,  40  Am.  Rep.  608)  :  "Where  the 
former  adjudication  is  relied  on  as  an  answer  and  bar  to  the 
whole  cause  of  action,  or,  in  other  words,  where  it  is  claimed 
to  be  an  answer  to  all  the  questions  involved  in  the  subsequent 
action,  then  it  must  appear  ....  that  the  cause  of  action  and 
thing  sought  to  be  recovered  are  the  same  in  both  suits.  The 
former  adjudication  in  cases  of  this  class  is  technically  known 
as  estoppel  by  judgment,  ....  but  where  some  specific  fact 
or  question  has  been  adjudicated  and  determined  in  a  former 
suit  and  the  same  fact  or  question  is  again  put  in  issue  in  a 
subsequent  suit  between  the  same  parties,  its  determination  in 
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the  former  suit,  if  properly  presented  ^*^  and  relied  or,  will 
be  held  conclusive  upon  the  parties  in  the  latter  suit,  without 
regard  to  whether  the  cause  of  action  is  the  same  in  both  suits 
or  not.  This  species  of  estoppel  is  kno-wTi  to  the  law  as  an 
tstoppel  by  verdict,  and  is  equally  available  to  a  plaintiff  in 
support  of  his  action,  when  the  circumstances  warrant  it,  as 
when  offered  by  a  defendant  as  matter  of  defense." 

The  above  case  has  been  referred  to  with  approval  in  a  line 
of  later  Illinois  decisions,  and  is  the  settled  law  of  this  state. 
Applying  the  principle  there  announced  to  the  case  at  bar,  it 
is  clear  that  the  decision  below  must  be  sustained.  One  of  the 
important  questions  at  issue  in  the  former  case  was  the  legality 
of  the  adoption  of  Mary  J.  Singleton  by  the  county  court  of 
Williamson  county,  and  that  issue  was  determined  by  the  decree 
below  in  favor  of  its  validity,  which  decree  remains  unreversed, 
in  full  force  and  effect.  The  same  question  arose  upon  the 
supplemental  bill  in  case  No.  715,  and  is  the  controlling  ques- 
tion in  the  case.  The  action  being  between  the  same  parties, 
the  final  decree  in  No,  717  is  an  estoppel  by  verdict  against 
defendants  below  and  plaintiff  in  error  here.  This  disposes  of 
the  case  without  reference  to  the  contention  that  the  adoption 
proceedings  in  the  county  court  are  illegal  and  void.  We  are, 
however,  of  the  opinion  that  in  this  collateral  proceeding  that 
decree  or  order  cannot  be  held  void,  whatever  might  be  the  re- 
sult in  a  direct  attack  upon  the  proceedings  in  that  court. 

In  view  of  what  we  have  already  said  on  the  question  of  res 
judicata,  it  will  be  unnecessary  to  extend  this  opinion  by  a  dis- 
cussion of  the  second  question  raised  upon  this  writ  of  error. 

The  decree  of  the  circuit  court  is  in  conformity  with  the 
law  and  facts  in  this  record,  and  it  will  accordingly  be  affirmed. 


A  Judgment  on  the  merits  constitutes  a  bar  to  a  subsequent  action 
founded  upon  the  same  claim  or  demand,  concluding  the  parties  and 
their  privies,  not  only  as  to  every  matter  which  was  offered  and  re- 
ceived to  sustain  or  defeat  the  claim  or  demand,  but  also  as  to  any 
other  admissible  matter  which  might  have  been  offered  for  that  pur- 
pose: Slater  v.  Skirving,  51  Neb.  108,  66  Am.  St.  Eep.  444;  Garden 
City  V.  Merchants'  etc.  Bank,  65  Kan.  345,  93  Am.  St.  Rep.  284; 
Gross  v.  People,  193  111.  260,  86  Am.  St.  Eep.  322,  and  cases  cited  in 
the  cross-reference  note  thereto.  But  where  a  second  action  between 
the  same  parties  is  upon  a  different  claim  or  demand,  the  judgment 
in  the  prior  action  operates  as  an  estoppel  only  as  to  those  issues 
upon  the  determination  of  which  the  judgment  was  rendered,  and 
does  not  extend  to  matters  which  might  have  been,  but  were  not, 
litigated  and  determined  in  the  former  action:  Pitts  v.  Oliver,  13  S. 
Dak.  561,  79  Am.  St.  Rep.  907;  La  Follett  v.  Mitchell,  42  Or.  465, 
95  Am.  St.  Rep.  780;  Freeman  v.  Bamum,  131  Cal.  386,  82  Am.  St. 
Rep.  355.     This  latter  species  of  estoppel  has  been  styled  an  "estop- 
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pel  by  verdict":  Hanna  v.  Bead,  101  111.  596,  40  Am.  Eep.  608.  But 
a  verdict  is  not  admissible  to  create  an  estoppel  before  it  has  re- 
ceived the  sanction  of  the  court  by  passing  into  a  judgment:  Dough- 
erty V.  Lehigh  Coal  etc.  Co.,  202  Pa.  St.  635,  90  Am.  St.  Eep.  660. 

As  to  WhetJier  a  Former  Judgment  concludes  a  party  who  appears  in 
a  different  capacity  in  the  second  action,  see  Loftis  v.  Marshall,  134 
Cal,  394,  86  Am.  St.  Eep.  286;  Beals  v.  Cone,  27  Colo.  473,  83  Am. 
St.  Eep.  92. 


HIGBIE  V.  RUST. 

[211  111.  333,  71  N.  E.  1010.] 

CONTRACTS— Want  of  Mutuality.— If  there  is  no  considera- 
tion for  the  promise  of  one  person  to  furnish  or  sell  so  much  of  a 
commodity  as  the  other  may  want,  except  the  promise  of  such  other 
to  take  and  pay  for  so  much  thereof  as  he  may  want,  and  there  is 
no  agreement  that  he  shall  want  any  certain  quantity,  and  no 
method  by  which  it  can  be  determined  whether  he  will  want  any  of 
the  commodity,  or  what  quantity  he  will  want,  the  contract  is  void 
for  lack  of  mutuality,     (p.  207.) 

SETOFF.— Unliquidated  Damages  arising  out  of  an  alleged 
breach  of  a  contract  distinct  from  the  contract  sued  on,  and  not 
connected  therewith,  cannot  be  made  the  subject  of  setoff,     (p.  208.) 

W.  G.  French,  for  the  plaintiff  in  error. 

Hoyne,  O'Connor  &  Hoyne,  for  the  defendant  in  error. 

33*  SCOTT,  J.  On  March  15,  1902,  Rust  recovered  a  judg- 
ment for  three  hundred  and  sixty  dollars  against  Higbie  in 
the  superior  court  of  Cook  county,  which  has  been  affirmed  by 
the  appellate  court  for  the  first  district,  and  Higbie  brings 
the  record  here  by  writ  of  error. 

Rust  is  engaged  in  the  manufacture  of  wooden  pails  at  Keene, 
New  Hampshire,  and  Higbie  is  a  jobber  and  dealer  in  wooden- 
ware  in  Chicago,  Illinois.  During  the  summer  of  1899,  Higbie 
was  at  Keene  and  there  had  a  conversation  with  Rust  in  refer- 
ence to  supplying  his,  Higbie's,  customers  with  five-pound  jelly 
pails  manufactured  by  Rust.  Higbie  thus  states  what  there 
occurred :  "Rust  said  he  had  about  three  customers  in  the  west- 
em  country  that  he  was  supplying;  if  I  would  keep  away  from 
those  three  customers  he  would  let  me  handle  the  rest  of  the 
trade  out  here,  which  I  agreed  to  do;  told  me  he  would  give 
me  all  the  goods  I  wanted;  I  told  him  I  would  probably  want 
two  carloads  for  a  starter.  ^All  right,'  he  said,  'I  will  send  you 
two  carloads  for  a  starter.' "     A  few  days  later  Rust  shipped 
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Higbie  a  sample  pail,  and  thereafter,  on  August  5,  1899,  Higbie 
wrote  Rust  from  Chicago  acknowledging  receipt  of  the  pail, 
and  inquiring  whether  Rust  would  care  to  ship  him  "one  or 
two  thousand  dozen  of  same  for  a  starter."    Rust  replied: 

"Keene,  N.  H.,  August  7,  1899. 
"Mr.  F.  K.  Higbie. 

"Dear  Sir:  Your  letter  of  August  5  at  hand  and  noted.  In 
reply  will  say  I  will  send  you  what  five-pound  jelly  pails  you 
may  want  at  forty  cents  dozen  f.  o.  b.  Keene,  and  will  allow 
five  per  cent  for  cash  in  ten  days,  but  should  expect  you  to  keep 
away  from  the  Glucose  Sugar  Ref.  Co.,  Chicago,  St.  Louis  Ref. 
Co.,  St  Louis,  and  Tarrell  &  Co.,  Omaha,  Neb. 
"Respectfully, 

"J.  P.  RUST." 

Thereafter,  in  September,  1899,  Higbie  ordered,  by  two  sepa- 
rate letters,  and  in  due  course  received  from  Rust,  four  thousand 
dozen  of  these  jelly  pails  and  paid  him  on  account  thereof 
one  thousand  dollars  at  one  time  and  one  hundred  and  ninety 
dollars  at  another,  and  this  suit  was  brought  by  Rust  to  recover 
a  balance  of  four  hundred  and  ten  dollars  on  account  of  the 
four  thousand  dozen. 

*^  On  October  12,  1899,  Higbie  sent  an  order  for  a  small 
car  of  the  pails  (meaning  three  thousand  five  hundred  dozen), 
to  which  on  October  16th,  Rust  replied  as  follows :  "Your  order 
for  small  car  five-pound  jelly  pails  has  been  received  and  noted. 
I  do  not  see  how  I  can  ship  before  the  10th  of  November.  I 
had  on  my  books  previous  to  your  order,  one  for  thirty-five  hun- 
dred dozen,  about  two  weeks  run,  and  then  yours  would  have 
to  be  made,  and  I  will  do  the  best  I  can  to  give  you  the  goods 
promptly." 

On  October  28,  1899,  Higbie  wrote  Rust  the  following  letter: 
"Since  writing  you  asking  you  to  ship  another  carload  of  five- 
pound  jellies,  I  find  that  you  shipped  my  other  order  in  two 
small  cars,  and  the  party  I  sold  the  goods  to  stated  one  carload 
would  be  all  he  wanted  just  now,  so  do  not  send  another  car- 
load until  I  advise  you.  Just  as  soon  as  I  dispose  of  this  one, 
I  will  advise  you,  but  I  do  not  want  to  get  too  many  in  the 
warehouse," 

November  4,  1899,  Higbie  wrote  Rust:  "Just  as  soon  as  I 
can  dispose  of  one  of  these  cars  which  I  have  in  the  warehouse, 
I  will  need  another  car,  and  will  immediately  send  you  instruc- 
tions on  the  same." 
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On  November  7,  1899,  Eust  wrote  Higbie  that  he  had  ad- 
vanced the  price  of  the  jelly  pails  twenty- five  per  cent. 

November  17,  1899,  Higbie  directed  Eust  by  letter  to  ship 
him  the  other  car  of  the  pails,  but  the  latter  refused  to  ship 
them. 

In  the  suit  brought  by  Eust,  Higbie  filed  a  plea  of  the  gen- 
eral issue  and  notice  of  setoff,  claiming  that  there  was  a  com- 
pleted contract  between  the  parties  with  reference  to  the  order 
for  three  thousand  five  hundred  dozen  pails  given  by  Higbie 
in  October,  and  that  he  had  suffered  damages  by  reason  of 
Rust's  breach  of  the  contract  in  failing  and  refusing  to  ship  the 
pails,  to  the  amount  of  eleven  hundred  and  thirty  dollars. 

The  court  excluded  evidence  offered  by  defendant  below  for 
the  purpose  of  fixing  the  amount  of  his  damages,  and  at  ^^  the 
close  of  all  the  evidence  peremptorily  instructed  the  jury  to 
fijid  a  verdict  for  the  plaintiff  below,  without,  however,  specify- 
ing the  amount  for  which  the  verdict  should  be.  Thereupon 
the  jury  returned  a  verdict  finding  the  issues  for  the  plaintiff 
and  assessing  his  damages  at  three  hundred  and  sixty  dollars, 
and,  after  overruling  a  motion  for  a  new  trial  judgment  was 
entered  by  the  court  as  above  recited. 

The  record  does  not  disclose  the  method  by  which  the  jury 
arrived  at  the  amount  of  the  verdict,  but  presumably  it  was 
by  attempting  to  allow  a  five  per  cent  discount  on  account 
of  the  payment  of  one  thousand  dollars,  which  they  figured 
at  fifty  dollars,  whereby  the  amount  of  Eust's  claim  was  re- 
duced from  four  hundred  and  ten  dollars  to  three  hundred  and 
sixty  dollars. 

Higbie  contends  that  the  conversation  at  Keene  and  the  let- 
ter received  by  him  from  Eust,  dated  August  7,  1899,  together 
with  the  course  of  dealing  between  the  parties  shows,  or  tends 
to  show,  the  existence  of  a  contract  between  them,  whereby  Eust 
was  obligated  to  furnish  to  Higbie  all  the  five-pound  jelly  pails 
which  the  latter  might  want  for  his  trade  at  the  price  named 
until  notified  by  Eust  that  he  would  no  longer  furnish  pails  at 
that  price,  and  that  as  the  last  three  thousand  five  hundred  dozen 
were  originally  ordered  before  the  advance  in  price,  Eust  was 
obliged  to  furnish  them  at  the  former  price.  It  will  be  observed 
that  both  by  the  conversation  at  Tveene  and  the  letter  relied  upon, 
Eust  stated  that  he  would  furnish  all  the  pails  that  Hig'bie 
*'wanted/'  If  it  be  conceded  that  the  latter  accepted  this  propo- 
sition, we  think  the  contract  cannot  be  enforced,  for  the  reason 
that  it  is  lacking  in  mutuality.     By  its  terms  Eust  would  be 
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obliged  to  sell,  but  Higbie  would  not  be  obliged  to  buy.  The 
fact  that  Higbie  was  an  extensive  dealer  in  pails,  supplying 
many  customers,  does  not  alter  the  situation.  He  might  elect 
to  sell  no  five-pound  jelly  pails  whatever,  or  to  purchase  all 
he  should  sell  from  some  person  other  than  Eust.  There  was 
no  agreement  on  Higbie's  part  to  take  or  want  such  pails  as 
he  might  sell  to  his  trade,  or  to  take  or  want  any  pails  whatever. 

337  wr^ere  there  is  no  consideration  for  the  promise  of  one 
party  to  furnish  or  sell  so  much  of  the  commodity  as  the  other 
may  want,  except  the  promise  of  the  other  to  take  and  pay 
for  so  much  of  the  commodity  as  he  may  want,  and  there  is  no 
agreement  that  he  shall  want  any  quantity  whatever,  and  no 
method  exists  by  which  it  can  be  determined  whether  he  will 
want  any  of  the  commodity,  or  what  quantity  he  will  want,  the 
contract  is  void  for  lack  of  mutuality :  Hoffman  v.  Maffioli,  104 
Wis.  630,  80  K  W.  1032,  47  L.  R.  A.  427;  Bailey  v.  Austrian, 
19  Minn.  535;  National  Furnace  Co.  v.  Keystone  Mfg.  Co., 
110  111.  427. 

Plaintiff  in  error  regards  the  case  last  cited  as  supporting 
his  position.  In  that  case  the  Keystone  Manufacturing  Company 
was  engaged  in  a  large  maniifacturing  business,  necessarily  us- 
ing a  large  quantity  of  iron  in  the  transaction  of  its  affairs, 
and  contracted  for  all  the  iron,  at  a  fixed  price,  which  it  would 
need  in  its  business  during  the  ensuing  year,  and  the  National 
Furnace  Company  agreed  to  furnish  the  same  at  that  price.  In 
that  case  there  was  something  by  which  to  measure  the  needs 
of  the  purchaser  and  fix  the  amount  of  the  commodity  to  be 
delivered  under  the  contract,  viz.,  such  quantity  as  should  be 
needed  during  the  year  in  the  manufacturing  business  which 
the  purchaser  was  then  conducting  and  in  which  it  was  certain 
some  quantity  would  be  needed.  Here  there  is  no  method  to 
determine  what  quantity,  if  any,  the  purchaser  would  want,  as 
his  wants  would  be  measured  by  his  sales  and,  so  far  as  Eust 
was  concerned,  would  only  exist  if  he,  Higbie,  was  unable  to 
purchase  elsewhere  at  a  better  price.  We  regard  Bailey  v. 
Austrian,  19  Minn.  535,  as  in  point. 

It  is  insisted,  however,  that  if  this  view  be  correct  the  court 
erred  in  excluding  evidence  offered  to  show  the  extent  of  Higbie's 
damages,  for  the  reason  that  the  correspondence  in  reference 
to  the  last  three  thousand  five  hundred  dozen  pails  ordered  in 
itself  shows  a  contract  to  supply  such  pails  at  the  price  origi- 
nally quoted,  and  therefore  Higbie  is  entitled  to  recover  the 
damages  he  sought  to  prove.    We  need  not  determine  this  ques- 
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tion  in  this  suit  for  this  reason :  the  two  orders  for  the  first  four 
thousand  dozen  pails  ordered,  when  ^^*  accepted,  constituted 
separate  contracts  which  have  been  performed  by  Eust,  and  he 
seeks  to  recover  in  assumpsit  the  amount  of  money  which  Hig- 
bie  agreed  to  pay  for  those  pails.  The  latter  seeks  to  offset 
unliquidated  damages  which  he  charges  resulted  from  the  viola- 
tion of  an  entirely  distinct  and  independent  contract.  Such  un- 
liquidated damages  could  not  be  offset,  as  they  grew  out  of  the 
alleged  breach  of  a  contract  other  than  those  sued  upon  and 
in  nowise  connected  therewith:  Hawks  v.  Lands,  3  Gilm.  227; 
De  Forrest  v.  Oder,  42  111.  500;  Clause  v.  Bullock  Printing 
Tress  Co.,  118  111.  612,  9  N.  E.  201. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Mutuality  of  Obligation  is  generally  regarded  as  essential  to  a  bind- 
ing contract.  For  illustrations  of  this  rule,  see  Stensgaard  v.  Smith, 
43  Minn.  11,  19  Am.  St.  Rep.  205;  Atlee  v.  Bartholomew,  69  Wis. 
43,  5  Am.  St.  Eep.  103;  King  v.  Warfield,  67  Md.  246,  1  Am.  St.  Rep. 
304.  The  want  of  mutuality  in  contracts  is  also  discussed  in  Phila- 
delphia Ball  Club  V.  Lajoie,  202  Pa.  St.  210,  90  Am.  St.  Eep.  627; 
Ehoades  v.  Chesapeake  etc.  Ry.  Co.,  49  W.  Va.  494,  87  Am.  St.  Eep. 
826;  Muscatine  Water  Co.  v.  Muscatine  Lumber  Co.,  85  Iowa,  112,  39 
Am.  St.  Eep.  284. 
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MASTER  AND  SERVANT— Liability  for  Act  of  Superior  Ser- 
vant.— It  is  only  where  the  negligent  and  improper  exercise  of  au- 
thority conferred  upon  a  superior  servant  by  the  master  causes  in- 
jury to  another  servant  that  the  master  is  liable  for  the  act  of  the 
superior  servant,     (p.  212.) 

MASTER  AND  SERVANT— Liability  for  Negligence  of  Su- 
perior Servant. — The  master  is  not  liable  for  the  negligence  of  hia 
superior  servant  or  foreman  in  performing,  as  a  coservant  of  the 
injured  employe,  a  duty  which  is  not  a  personal  one  owing  by  the 
master  to  the  injured  servant,     (p.  212.) 

MASTER  AND  SERVANT— Liability  for  Acts  of  Vice-prin- 
cipal.— A  master  is  liable  for  negligence  in  the  performance  of  a 
personal  duty  due  to  his  servants,  delegated  by  him  to  another  as 
vice-principal,  whether  such  other  is  a  foreAan  or  coservant,  or 
whatever  his  position  may  be.     (p.  212.) 

EVIDENCE— Res  Gestae.— Declarations  made  concurrently 
with  the  act  and  constituting  a  part  of  the  res  gestae  are  admissi- 
ble in  evidence,  but  when  they  are  a  mere  narrative  in  regard  to  a 
transaction  already  passed,  they  cannot  be  proved,     (p.  214.) 

EVIDENCE— Res  Gestae— Past  Narrative.— Declarations  made 
by  a  foreman  when  visiting  an  injured  servant  as  to  facts  connected 
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with  the  cause  of  the  injury,  are  not  part  of  the  res  gestae,  and  are 
not  binding  on  the  master,  and  cannot  be  proved  except  for  the  pur- 
poses of  impeachment  of  the  witness,  after  proper  founda;tion  laid, 
(p.  214.) 

E.  B.  Mitchell,  for  the  appellants. 

E.  E.  I'iffany  and  Eckert  &  McDonald,  for  the  appellee. 

»^  CARTWRIGHT,  J.  Appellants,  Henry  Baier  and  Will- 
iam Ohlendorf,  owned  and  operated  a  brewery  at  Freeport, 
and  the  appellee,  Fred  Selke,  was  employed  by  them  as  a 
brewer.  On  the  fourth  floor  of  the  brew-house  there  was 
a  round  iron  tub  six  feet  ^^^  in  diameter  and  about  seven 
feet  high,  used  for  boiling  rice.  The  tub  was  covered  and 
there  was  access  by  a  door  in  the  cover.  In  the  center  of  the 
tub  there  was  a  vertical  steel  shaft  running  down  through  two 
floors  to  the  main  shaft,  to  which  it  was  connected  under  the 
ceiling  of  the  second  floor  by  a  clutch.  Attached  to  the  shaft 
in  the  tub  there  were  iron  arms,  which  revolved  with  the  shaft 
to  stir  the  rice  while  cooking.  There  were  also  two  fixed  cross- 
bars and  a  steam  pipe  in  the  tub.  It  was  the  custom  to  clean 
the  tub  after  it  was  used  and  just  before  using  it  again,  and 
in  order  to  make  it  safe  to  go  into  the  tub  for  that  purpose  it 
was  necessary  to  throw  out  the  clutch  at  the  bottom  of  the 
shaft,  so  that  the  shaft  and  arms  would  not  revolve  if  the  ma- 
chinery should  be  started.  Jacob  Weber  was  the  brewmaster. 
who  made  and  tested  the  beer  and  worked  with  the  other  men, 
and  was  also  the  foreman,  with  power  to  hire  and  discharge 
help.  On  the  morning  of  June  18,  1902,  the  brewery  was 
short  of  help,  and  the  only  men  present  were  Weber  and  Selke 
and  the  engineer.  Selke,  who  was  working  in  the  cellar,  was 
directed  by  Weber  to  go  up  and  clean  out  the  rice-tub.  The 
clutch  connecting  the  rice-tub  shaft  with  the  main  shaft  w£is 
not  disconnected,  as  it  ought  to  have  been  to  have  made  the 
work  safe.  There  were  eight  clutches  in  the  brewery  throwing 
into  connection  different  parts  of  the  machinery,  and  they  were 
operated  by  any  of  the  men  employed.  If  anyone  found  it  nec- 
essary to  use  a  part  of  the  machinery  he  would  connect  it  by 
the  clutch,  and  the  man  who  cleaned  the  tub  usually  attended 
to  the  clutch  connecting  that  shaft  with  the  main  shaft.  The 
machinery  could  not  be  stopped  inside  of  the  tub,  the  lever 
for  throwing  the  clutch  being  downstairs.  While  Selke  was 
working  in  the  rice-tub,  Weber,  in  doing  his  work,  threw  in 
a  clutch  which  connected  the  main  shaft  with  the  engine,  and 
the  shaft  in  the  rice-tub  not  being  disconnected  from  the  main 
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shaft,  it  began  to  revolve.  Selke  made  an  outcry  and  "Weber 
immediately  threw  out  the  clutch,  stopping  the  machinery,  but 
Selke  was  severely  injured.  He  brought  this  suit  to  recover 
damages  '^^'^  for  his  injuries,  and  from  a  judgment  in  his  favor 
for  one  thousand  dollars,  an  appeal  was  prosecuted  to  the  ap- 
pellate court  for  the  second  district,  where?  the  judgment  was 
affirmed. 

The  immediate  cause  of  plaintiff's  injuries  was  the  act  of 
Weber  in  throwing  in  the  clutch  connecting  the  main  shaft 
with  the  engine  while  the  rice-tub  shaft  was  connected  with 
the  main  shaft.  Weber  testified  that  he  threw  in  that  clutch 
and  threw  it  out  as  soon  as  he  heard  plaintiff's  outcry,  and 
there  was  no  dispute  about  that.  There  was  no  evidence,  how- 
ever, that  the  act  of  connecting  the  machinery  was  within  the 
duties  of  the  foreman  or  the  authority  conferred  upon  him  by 
the  defendants.  On  the  contrary,  the  evidence  was  undisputed 
that  whenever  any  of  the  men  wanted  to  use  a  part  of  the  ma- 
chinery he  threw  in  the  clutch  that  would  set  it  in  motion  and 
disconnected  it  when  he  got  through.  So  far  as  appears,  that 
act  was  the  act  of  a  fellow-servant  of  the  plaintiff,  for  which 
the  defendants  would  not  be  liable,  and  there  was  no  evidence 
tending  to  prove  the  contrary.  It  did  not  pertain  in  any  way 
to  the  duties  of  the  foreman  or  to  the  exercise  of  authority  by 
him,  and  the  defendants  were  not  in  any  manner  at  fault  in 
respect  to  it. 

There  was  evidence,  however,  tending  to  show  negligence  on 
the  part  of  Weber  for  which  the  defendants  would  be  held  re- 
sponsible. Plaintiff  was  an  experienced  brewer,  who  had  been 
engaged  in  that  business  for  eight  or  nine  years,  but  he  testified 
that  although  he  had  cleaned  the  mash-tub  and  kettles  and  other 
things  about  the  brewery,  he  did  not  know  anything  about  the 
rice-tub ;  that  he  had  never  been  in  it  and  that  he  did  not  know 
about  the  connection  of  the  machinery  to  the  rice-tub  shaft. 
His  testimony  was,  that  he  had  worked  the  lever  controlling  the 
power  for  the  malt-house  but  had  never  worked  the  clutch  in 
question;  that  Weber  directed  him  to  clean  out  the  rice-tub; 
that  he  went  to  the  tub  and  commenced  to  clean  outside  the  door, 
when  Weber  said :  "Don't  make  hocus  pocus  outside ;  go  right 
in;  everything  is  ready";  that  plaintiff  looked  in,  and  Weber 
said:  "Just  go  in;  that  don't  bite  you;  the  machinery  don't 
****  start  up  there" ;  that  Weber  said  everything  was  all  right  in 
the  rice-tub,  and  that  plaintiff  went  in  and  commenced  to  clean 
the  inside  of  the  tub,  when  the  machinery  started.  This  evi- 
dence tended  to  show  a  negligent  and  improper  exercise  of  au- 
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thority  over  the  plaintiff  by  Weber,  conferred  upon  him  as  fore- 
man by  the  defendants.  If  Weber  ordered  the  plaintiff  into  the 
rice-tub  with  assurances  of  safety  when  the  shaft  was  not  discon- 
nected and  the  machinery  was  liable  to  be  started  with  a  certainty 
of  injuring  the  plaintiff,  the  defendants  would  be  responsible  for 
the  consequences,  provided  the  plaintiff  was  ignorant  of  the  dan- 
ger and  was  himself  in  the  exercise  of  ordinary  care.  There  was  a 
sharp  and  irreconcilable  conflict  in  the  evidence  as  to  whether 
such  an  order  was  given  and  whether  Weber  was  guilty  of  any 
negligence  in  directing  the  plaintiff  to  clean  out  the  tub. 
There  was  testimony  that  plaintiff  said  he  forgot  to  throw  out 
the  clutch  before  going  into  the  tub,  and  Weber  contradicted 
him  in  respect  to  the  alleged  order.  Weber's  testimony  was, 
that  he  did  not  say  any  of  the  things  which  were  attributed 
to  him  by  the  plaintiff,  and  he  testified  that  he  said  nothing 
except  to  go  up  and  clean  the  rice-tub";  that  it  was  plaintiff's 
duty  to  throw  out  the  clutch,  and  that  the  accident  resulted 
from  his  neglect.  There  was  some  competent  evidence  of- 
fered in  rebuttal  affecting  the  credibility  of  Weber,  and  upon 
the  face  of  the  record  the  jury  might  have  found  either  way 
on  the  question  of  the  negligence  of  the  foreman. 

In  view  of  the  testimony  and  the  admitted  act  of  Weber 
in  throwing  in  the  clutch  and  setting  the  machinery  in  motion, 
it  was  important  that  the  jury  should  be  correctly  instructed 
as  to  the  liability  of  defendants  for  his  acts.  The  fifth  in- 
struction given  at  the  instance  of  the  plaintiff  directed  the  jury 
to  find  the  defendants  guilty  if  they  believed,  from  the  evi- 
dence, that  the  plaintiff  was  injured,  as  charged  in  his  declara- 
tion, through  the  negligence  of  the  foreman  while  he  was  act- 
ing as  such  foreman  and  while  plaintiff  was  exercising  reason- 
able and  ordinary  care  for  his  own  safety,  and  advised  the  jury 
that  in  such  case  the  negligence  of  the  foreman  '^^^  was  the 
negligence  of  the  defendants.  This  instruction  might  not  be 
objectionable  where  it  could  not  be  applied  to  some  act  for 
which  the  defendants  would  not  be  responsible,  but  in  this 
case  there  was  evidence  of  the  act  of  Weber  in  connecting  the 
machinery  while  he  was  foreman  of  the  brewery,  which  was  the 
direct  cause  of  the  injury  but  for  which  the  defendants  were 
not  responsible.  The  instruction  referred  the  jury  to  the 
declaration,  and  the  only  negligence  charged  in  the  first  and 
third  counts  of  the  declaration  was  that  the  defendants  negli- 
gently permitted  the  machinery  in  the  tub  to  be  connected  with 
the  main  machinery  while  the  plaintiff  was  in  the  tub,  thereby 
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injuring  him.  The  only  thing  which  the  evidence  tended  to 
prove  for  which  the  defendants  would  be  responsible  was  the 
alleged  improvident  and  improper  order  to  the  plaintiff  by 
Weber.  The  defendants  were  not  responsible  for  every  act  of 
Weber  during  the  period  that  he  acted  as  foreman  of  the  brew- 
ery. He  was  acting  as  foreman  of  the  brewery  at  the  time,  but 
he  also  worked  with  the  other  men  and  on  the  morning  in 
question  he  and  plaintiff  were  working  there  together.  Ordi- 
narily, where  two  or  more  persons  are  working  together  one 
of  them  has  some  supervision  and  control  of  the  work,  but 
that  does  not  render  the  master  liable  for  everything  that  he 
does.  It  is  only  where  the  negligent  and  improper  exercise  of 
authority  conferred  upon  the  superior  servant  by  the  master 
causes  injury  to  another  servant  that  the  master  is  liable.  Al- 
though one  servant  may  have  authority  over  others,  the  mas- 
ter is  not  liable  for  his  nedigence  in  the  performance  of  his 
duties  as  a  colaborer  with  the  other  servants,  but  the  master 
is  responsible  for  the  negligent  exercise  of  the  power  and  au- 
thority over  other  servants.  This  was  the  rule  established  in 
Chicago  etc.  E.  E.  Co.  v.  Ma.v,  108  111.  288,  and  it  has  been 
consistently  followed  since.  In  accordance  with  that  doctrine 
it  was  held  in  Gall  v.  Beckstein,  173  111.  187,  50  K  E.  711, 
that  the  master  was  not  responsible  for  the  negligence  of  a 
foreman  while  assisting  another  servant  in  lifting  barrels  of 
salt  from  a  wagon,  but  in  respect  to  the  exercise  ^^"^  of  power 
by  a  foreman  or  superior  servant  his  commands  are  regarded 
as  the  commands  of  the  master. 

There  is  a  responsibility  of  the  master  which  does  not  depend 
in  any  degree  upon  the  rank  or  authority  of  the  negligent  ser- 
vant, and  is  not  to  be  confounded  with  the  exercise  of  author- 
ity by  a  superior  servant.  That  is,  the  responsibility  for  the 
acts  of  a  vice-principal  representing  the  master  in  the  discharge 
of  personal  duties  owing  to  his  servants.  Mr.  Justice  Phillips 
correctly  defined  the  term  "vice-principal"  in  Mobile  etc.  E.  E. 
Co.  V.  Godfrey,  155  111.  78,  39  K  E.  590,  as  one  who  performs 
personal  duties  of  the  master  which  cannot  be  delegated,  such 
as  the  duty  to  provide  reasonably  safe  machinery  and  appli- 
ances and  a  reasonably  safe  place  in  which  to  work;  to  provide 
for  inspection  and  repair  of  premises  and  appliances,  and  to 
inform  immature,  ignorant  or  unskilled  servants  of  the  dan- 
gers of  the  situation.  These  are  obligations  for  which  the 
law  holds  the  master  personally  responsible,  and  if  he  attempts 
to  perform  the  duties  through  another,  that  other  stands  in  the 
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relation  of  a  vice-principal,  and  the  master  is  responsible 
whether  the  vice-principal  is  a  foreman,  a  common  laborer  or 
whatever  his  position  may  be:  Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  243,  32  K  E.  285,  18  L.  K.  A.  215;  Libby, 
McNeill  &  Libby  v.  Scherman,  146  111.  540,  37  Am.  St.  Eep. 
191,  34  N".  E.  811;  Chicago  etc.  E.  E.  Co.  v.  Scanlan,  170 
111.  106,  48  K  E.  826;  Hines  Lumber  Co.  v.  Ligas,  172  111.  315, 
64  Am.  St.  Eep.  38,  50  K  E.  225 ;  Leonard  v.  Kinnare,  174 
111.  532,  51  N.  E.  688 ;  Kewanee  Boiler  Co.  v.  Erickson,  181 
111.  549,  54  N.  E.  1044.  In  this  case  there  was  no  proof  that 
the  defendants  themselves  were  in  any  manner  at  fault  or  that 
the  machinery  or  appliances  were  defective  or  insufficient,  and 
the  liability  of  the  defendants  for  the  act  of  Weber  was  based 
only  on  the  ground  that  he  was  foreman  and  improperly  ex- . 
ercised  his  authority  as  such.  The  instruction  embraced  the 
act  of  throwing  in  the  clutch  which  connected  the  main  shaft 
with  the  engine  and  thereby  setting  the  machinery  in  the  tub 
in  motion,  as  well  as  tbe  alleged  improper  order  given  by  Weber 
as  foreman,  and  the  error  was  not  cured  by  any  other  instruc- 
tion. There  were  other  instructions  given  at  the  request  of  the 
defendants  '^^^  which  correctly  stated.  In  a  general  way,  the 
rules  of  law  on  the  subject;  but  this  instruction  was  a  peremp- 
tory direction  to  find  the  defendants  guilt}'^  if  the  facts  stated 
in  it  were  found  by  the  jury  to  be  true. 

Complaint  is  also  made  that  the  court  erred  in  overruling 
objections  of  the  defendants  to  testimony.  The  alleged  errors 
in  that  regard  were  presented  to  the  appellate  court  in  argu- 
ment, but  the  opinion  of  that  court  shows  that  they  were  not 
considered  because  the  abstract  filed  there  did  not  show  the 
objections,  the  rulings  and  exceptions.  The  abstract  filed  in 
this  court  shows  those  matters  properly,  and  whether  we  would 
consider  them  as  a  ground  for  reversal  or  not,  the  rulings  were 
erroneous.  The  plaintiff,  in  making  out  his  case,  was  allowed 
to  testify,  against  the  objection  of  defendants,  that  Weber  came 
to  see  him  at  his  house  while  he  was  confined  to  his  bed,  some 
time  after  the  injury,  and  said  that  be  forgot  to  throw  out  the 
clutch;  that  he  was  a  man  short  and  forgot  all  about  it,  and 
that  he  had  so  much  to  do  he  left  the  rice-tub  and  forgot  to 
throw  it  out  of  gear.  Plaintiff  was  also  allowed  to  prove  by 
another  witness  that  after  the  accident  Weber  told  him  that 
plaintiff  got  hurt  in  the  rice-tub  and  that  he  forgot  to  turn 
off  the  machinery  while  plaintiff  was  in  there.  If  what  an 
agent  does  binds  his  principal  and  is  therefore  admissible  in 
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evidence,  what  he  says  about  the  act  while  he  is  doing  it  is 
also  admissible  as  characterizing  or  showing  the  nature  of  the 
act.  A  declaration  made  concurrently  with  the  act  and  con- 
stituting a  part  of  the  res  gestae  is  admissible  in  evidence,  but 
where  it  is  a  mere  narration  in  regard  to  a  transaction  already 
passed  it  does  not  bind  the  principal  and  cannot  be  proved:  1 
Greenleaf  on  Evidence,  sec.  113;  1  Phillips  on  Evidence,  201; 
Story  on  Agency,  sec.  134;  Chicago  etc.  K.  E.  Co.  v.  Lee,  60 
111.  501;  Phenix  Ins.  Co.  v.  La  Pointe,  118  111.  384,  8  N.  E. 
353;  Pennsylvania  Co.  v.  Kenwood  Bridge  Co.,  170  111.  645, 
49  N".  E.  215.  Undoubtedly,  the  jury  would  understand  that 
the  alleged  admissions  of  Weber  were  binding  upon  the  defend- 
ants as  evidence  that  the  injury  resulted  from  his  negligence, 
'^^^  and  it  was  error  to  admit  the  testimony.  The  evidence 
could  only  be  competent  as  affecting  the  credibility  of  Weber 
as  a  witness,  after  a  proper  foundation  had  been  laid  by  call- 
ing his  attention  to  the  time  and  place  of  the  alleged  state- 
ment. 

The  judgments  of  the  appellate  court  and  circuit  court  are 
reversed  and  the  cause  is  remanded  to  the  circuit  court. 


An  Employer  cannot  Escape  Responsibility  for  the  personal  duties 
which  he  owes  to  an  employe  by  delegating  their  performance  to  an- 
other employe,  whatever  may  be  the  latter 's  rank:  See  Kogers  v. 
Cleveland  etc.  Ey.  Co.,  211  111.  126,  ante,  p.  185;  monographic  note  to 
Mast  V.  Kern,  75  Am.  St.  Rep.  588,  595.  That  an  employer  is  liable 
where  a  superior  servant  is  guilty  of  an  abuse  of  authority  in  giv- 
ing orders  to  an  employe  under  him,  in  obeying  which  the  latter  is 
injured,  see  Harrison  v.  Detroit  etc.  E.  E.  Co.,  79  Mich.  409,  19  Am. 
St,  Rep.  180;  Orman  v,  Mannix,  17  Colo,  564,  31  Am,  St,  Rep,  340. 
According  to  Enright  v,  Oliver,  69  N,  J,  L,  357,  101  Am,  St,  Rep. 
710,  the  foreman  of  employes  engaged  in  erecting  a  building  is  a  fel- 
low-servant with  them  in  the  performance  of  the  duties  of  the  com- 
mon employment,  and  the  employer  is  not  liable  for  his  negligence 
which  results  in  injury  to  one  of  the  common  employes,  except  when 
his  acts  relate  to  personal  duties  due  the  employ6  from  the  employer, 
and  from  which  he  cannot  escape  liability  by  delegating  them  to  an- 
other: See,  too,  Madigan  v.  Oceanic  Steam  Nav.  Co.,  178  N,  Y,  242, 
102  Am,  St,  Rep,  495.  That  an  employe  may  be  a  vice-principal  where 
he  is  intrusted  with  duties  which  the  employer  himself  is  required 
to  perform,  and  a  fellow-servant  in  the  discharge  of  duties  not  per- 
sonal to  the  employer,  thus  occupying  a  dual  position,  see  the  mono- 
graphic note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  589. 
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SCOTT  V.  AULTMAN  COMPANY. 

[211  111.  612,  71  N.  E.  1112.] 

FRAUDULENT  CONVEYANCES.— Issue  of  Execution  and  its 

return  nulla  bona  are  not  essential  to  the  jurisdiction  of  equity  to 
entertain  a  bill  to  remove  a  fraudulent  conveyance  of  land  from  out 
of  the  way  of  an  execution  and  subject  the  land  to  the  lien  of  the 
judgment,     (p.   216.) 

EVIDENCE— Privileged  Communications.— Statements  Made 
by  Clients  in  the  presence  of  third  persons,  or  of  the  opposite  party 
and  his  solicitor,  are  not  of  that  confidential  nature  which  the  client 
may  insist  shall  not  be  disclosed  by  an  attorney  or  solicitor,  (p. 
217.) 

EXECUTIONS— Levy  of  not  Satisfaction  of  Judgment.— The 
levy  of  an  execution  on  real  estate  of  sufficient  value  to  satisfy  it 
does  not  operate,  while  the  levy  is  undisposed  of,  as  such  a  satisfac- 
tion of  the  judgment  as  will  bar  an  attempt  to  collect  it  by  other 
proceedings,     (p.   220.) 

ATTACHMENT  OF  LAND— Sale  as  Satisfaction  of  Judgment. 
If  the  title  to  land  on  which  an  attachment  has  been  levied  is  not 
in  the  attachment  debtor,  the  judgment  creditor  who  has  bid  at  the 
attachment  sale  may  decline  to  perfect  his  bid,  and  then  the  at- 
tempted sale  is  not  a  satisfaction  of  the  judgment  which  will  bar  a 
further  attempt  to  collect  it  by  other  proceedings,     (p.  220.) 

FRAUDULENT  CONVEYANCES- Costs,  Liability  for,  by 
Becoming  Party  to  Suit.— In  a  suit  in  equity  to  remove  a  fraudulent 
conveyance  from  the  way  of  an  execution  and  subject  the  land  to 
the  lien  of  the  judgment,  the  holder  of  the  legal  title  to  the  land 
may  be  held  liable  for  his  share  of  the  costs,  when  he  voluntarily 
files  an  answer  denying  the  allegations  in  the  bill,  appears  by  coun- 
sel, and  attempts  to  support  his  answer  by  proof,     (pp.  220,  221.) 

C.  L.  and  C.  E.  Sheldon,  for  the  appellants. 

G.  A.  Stultz,  for  the  appellee. 

«i»  BOGGS,  J.  On  October  17,  1888,  C.  Aultman  &  Co. 
recovered  a  judgment  in  the  circuit  court  of  Whiteside  county 
against  appellant  Jesse  W.  Scott  in  the  sum  of  seven  hun- 
dred and  thirty-eight  dollars  and  ninety- three  cents  and  costs. 
At  the  November  term,  1901  of  the  same  court,  in  an  action 
in  debt  by  C.  Aultman  &  Co.  for  the  use  of  the  appellee  com- 
pany, judgment  in  the  sum  of  twelve  hundred  and  thirty-three 
dollars  and  ninety-nine  cents  was  entered  on  the  judgment 
of  October  17,  1888,  against  said  Scott.  On  November 
29,  1901,  the  firm  of  Stultz  &  Woodburn  recovered  a  judg- 
ment against  Jesse  W.  Scott  for  two  hundred  and  fifty  dollars 
and  costs,  and  on  November  30,  1901,  F.  E.  Andrews  recov- 
ered a  judgment  against  said  Jesse  W.  Scott  for  one  hundred 
and  sixty-nine  dollars  and  seventy-five  cents  and  costs.     This 
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was  a  bill  in  chancery  filed  by  the  appellee  compajiy,  said 
Stultz  &  Woodbum  and  F.  E.  Andrews,  said  judgment  credi- 
tors, against  Jesse  W.  Scott,  their  judgment  debtor,  Charles  P. 
Scott  and  Keturah  Scott,  his  wife.  The  bill  alleged  that  one 
Charlotte  A.  Scott  had,  without  consideration  and  to  defraud 
the  creditors  of  said  Jesse  W.  Scott,  been  invested  by  him  with 
the  title  which  he  held  to  certain  real  estate  in  the  county  of 
Whiteside,  more  specifically  described  in  the  bill,  and  that 
she  had  received  such  title  for  the  use  and  benefit  of  the  judg- 
ment debtor,  Jesse  W,  Scott,  and  that  on  the  twenty-fifth  day 
®^*  of  April,  1901,  said  Charlotte  A.  Scott,  by  agreement  be- 
tween herself  and  said  Jesse  W.  Scott,  conveyed  the  said  lands 
to  one  Wayne  E.  Scott,  her  son  and  the  son  of  the  judgment 
debtor,  without  any  consideration  and  for  the  purpose  of  plac- 
ing the  title  of  the  lands  beyond  the  reach  of  the  said  creditors 
of  the  said  Jesse  W.  Scott;  and  on  the  fifth  day  of  October, 
1901,  said  Wayne  E.  Scott,  without  consideration  and  with  like 
fraudulent  intent,  conveyed  the  land  to  his  brother,  Charles  P. 
Scott,  son  of  the  judgment  debtor,  Jesse  W.  Scott.  The  prayer 
of  the  bill  was  that  the  said  conveyances  should  be  declared 
fraudulent  and  void  as  against  the  rights  and  interests  of  the 
said  judgment  creditors,  and  that  the  interest  of  the  judgment 
debtor  in  the  said  land  should  be  declared  subject  to  the  lien 
of  the  said  judgments.  This  bill  was  answered,  replications 
were  filed  to  the  answers  and  the  cause  proceeded  to  a  hear- 
ing, resulting  in  a  decree  granting  to  the  appellee  company  the 
relief  prayed  in  the  bill  and  denying  the  prayer  of  the  bill  as 
to  the  said  Stultz  &  Woodbum  and  the  said  F.  E.  Andrews. 
The  appellants  prosecuted  an  appeal  to  the  appellate  court  for 
the  second  district  from  so  much  of  the  decree  as  granted  re- 
lief to  the  appellee  company,  and  from  an  adverse  judgment 
in  that  court  liave  prosecuted  this  their  further  appeal  to  this 
court.  Stultz  &  Woodbum  and  F.  E.  Andrews  abode  the  de- 
cree of  the  circuit  court. 

The  bill  was  in  the  nature  of  a  creditor's  bill  to  remove  a 
fraudulent  conveyance  of  the  title  of  the  debtor's  land  out  of 
the  way  of  an  execution  and  to  subject  the  same  to  the  lien 
of  a  judgment.  It  was  not,  therefore,  necessary  to  the  juris- 
diction of  eqiiity  that  an  execution  should  have  been  issued 
on  the  judgment  and  returned  nulla  bona  prior  to  the  filing 
of  the  bill :  French  v.  Commercial  Nat.  Bank,  199  111.  213,  65 
K  E.  252. 

We  find  it  was  clearly  proven  that  the  title  to  the  land  in 
controversy  was  at  one  time  possessed  by  the  judgment  debtor, 
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Jesse  W.  Scott ;  that  he  and  his  wife  executed  a  deed  purporting 
to  convey  the  same  to  one  Solon  Stephens,  the  father  of  the 
wife,  and  that  Solon  Stephens  reconveyed  to  ^^^  Charlotte  A. 
Scott,  the  wife  of  said  debtor;  that  marital  difficulties  arose 
and  that  said  debtor  filed  a  bill  for  divorce  against  his  wife, 
and  that  during  the  pendency  of  the  suit  for  divorce,  by  agree- 
ment between  the  husband  and  the  wife,  the  wife  executed  a 
deed  purporting  to  convey  the  said  land  to  Wayne  E.  Scott, 
a  son  of  the  parties,  and  that  said  Wayne  E.  Scott  conveyed 
the  same  to  the  appellant  Charles  P.  Scott,  also  a  son  of  the 
parties  to  the  divorce  suit.  It  also  plainly  appeared  from 
testimony  heard  by  the  chancellor,  that  all  of  these  conveyances 
were  without  consideration  and  merely  colorable,  the  intent  be- 
ing to  cover  and  secrete  the  ownership  and  title  of  the  judg- 
ment debtor,  who  was  the  real  owner  of  the  land. 

The  evidence  relied  upon  to  establish  the  agreement  on  the 
part  of  the  said  Charlotte  and  said  Jesse  W.  that  the  former 
should  convey  the  title  to  the  lands  in  question  to  their  son  con- 
sisted of  the  testimony  of  the  respective  solicitors  of  the  hus- 
band and  wife  in  the  then  pending  suit  for  divorce,  with  refer- 
ence to  an  a^eemeut  entered  into  by  the  husband  and  wife  in 
the  course  of  the  proceedings  in  the  divorce  suit.  It  was  ob- 
jected that  the  information  thus  obtained  by  the  said  solicitors 
was  privileged,  and  it  is  urged  that  the  chancellor  erred  in 
overruling  that  objection.  It  appeared  from  the  testimony  of 
the  solicitors  that  the  husband  and  wife  and  their  two  sons  and 
the  respective  solicitors  were  assembled,  by  mutual  consent,  for 
the  purpose  of  discussing  and  settling  the  property  rights  of 
the  husband  and  wife,  and  that  the  statements  and  admissions 
testified  to  by  the  solicitors  and  urged  to  be  privileged  were 
made  in  the  conversation  which  then  occurred  between  the  hus- 
band and  wife  in  the  presence  of  their  sons  and  of  the  solici- 
tors for  the  husband  and  wife,  respectively.  Statements  made 
by  clients  in  the  presence  of  third  parties,  or  of  the  opposite 
party  and  his  solicitors,  are  not  of  that  confidential  nature 
which  the  client  may  insist  shall  not  be  disclosed  by  an  attorney 
or  solicitor:  Lynn  v.  Lyerle,  113  111.  128;  23  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  72,  73. 

***  At  the  time  the  said  debtor,  Jesse  W.  Scott,  conveyed 
the  title  to  the  lands  here  involved,  through  the  intervention 
of  said  Stephens,  to  Charlotte  A.,  wife  of  Jesse  W.,  the  indebt- 
edness to  the  appellate  company  had  not  been  contracted.  It 
is  urged  that  the  conveyance  of  the  lands  to  the  wife  should 
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be  properly  regarded  as  but  a  reasonable  provision  made  for  the 
wife,  which  the  husband  might  lawfully  make,  as  recognized  by 
this  court  in  Bittinger  v.  Kasten,  111  111.  260,  and  which  the 
appellee,  not  then  being  a  creditor,  had  no  standing  to  attack 
as  prejudicial  to  it.  There  is  nothing  in  the  testimony  to  show 
that  the  investiture  of  the  title  to  the  land  in  the  wife  by 
the  husband  was  intended  as  a  gift  or  as  a  settlement  of  the 
property  upon  her.  The  arrangement  shown  to  have  been  en- 
tered into  between  the  husband  and  the  wife  in  connection 
with  the  proceedings  for  divorce  proceeded  upon  the  theory 
that  the  husband  was  entitled  to  the  land,  and  the  conveyance 
thereof  by  the  wife  to  their  son  Wa}Tie  E.  was  clearly  proven 
to  have  been  made  for  the  purpose  of  placing  the  title  within 
the  control  of  the  husband  and  beyond  the  reach  of  the  judg- 
ment which  the  appellee  company  then  held  against  the  hus- 
band. The  subsequent  conveyance  from  Wayne  E.  to  Charles 
P.  Scott  was  but  colorable  and  without  any  substantial  con- 
sideration, and  it  was  clearly  shown  that  Charles  P.  knew  that 
Wayne  E.  held  the  property  for  the  purpose  of  covering  the 
title  so  that  it  could  not  be  seized  by  the  appellee  company 
\mder  its  judgment. 

It  is  immaterial  to  determine  whether  the  contract  between 
the  husband  and  wife  was  against  public  policy  and  void  be- 
cause it  provided  for  the  entry  of  a  decree  of  divorce  as  one 
element  of  the  consideration  of  the  contract.  If  it  were  sought 
to  enforce  the  contract  the  question  might  be  important.  But 
the  contract  was  voluntarily  executed.  The  wife  conveyed  the 
premises  to  Wayne  E.,  and  be,  in  turn,  conveyed  to  Charles  P., 
and  the  said  Jesse  W.  became  the  real  and  actual  owner  of  the 
premises,  though  he  had  the  title  thereto  standing  in  the  name 
of  his  son  Charles  P.  The  appellee  company  was  therefore 
entitled  to  the  aid  of  a  court  ^^"^  of  equity  to  enable  it  to  have 
the  lands  applied  to  the  payment  of  the  judgment  in  its  favor. 

The  contention  that  as  the  deed  executed  by  Charlotte  A. 
Scott  to  Wayne  E.  contained  full  covenants  of  warranty,  the 
said  Charlotte  A.  was  an  indispensable  party  defendant  to  ap- 
pellee's bill,  is  not  tenable.  Without  being  understood  to  hold 
that  the  grantor  in  an  alleged  fraudulent  conveyance,  who  is 
not  the  debtor,  is  a  necessary  party  to  a  bill  brought  by  a  cred- 
itor to  avoid  the  conveyance  and  subject  the  land  to  the  lien 
of  his  judgment,  this  contention  may  be  disposed  of  by  the 
observation  that  Wayne  E.,  the  grantee  in  the  deed  made  by 
Charlotte  A.,  has  parted  with  all  title  to  the  premises  by  a  quit- 
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claim  deed.  No  liability  to  respond  for  a  failure  of  or  en- 
cumbrance on  the  title  could  devolve  on  him.  The  quitclaim 
deed  to  Charles  P.  invested  him  with  the  right  to  enforce  the 
covenants  made  by  his  mother,  for  they  ran  with  the  title;  but 
he  is  a  party  to  this  suit,  and  the  proof  here  shows  he  was  pres- 
ent when  it  was  arranged  that  his  mother,  Charlotte  A.,  should 
convey  the  land  to  his  father  or  to  anyone  whom  the  father 
should  direct,  and  knew  that  the  conveyance  was  made  by  the 
mother  to  Wayne  E.  in  pursuance  of  this  agreement  and  for 
the  purpose  of  secreting  the  title  from  the  creditors  of  the 
father.  Under  such  circumstances  Charles  P.  could  not  re- 
cover on  the  covenants  against  his  mother  on  the  ground  the 
creditors  of  the  father  succeeded  in  uncovering  the  fraud  and 
procuring  the  land  to  be  applied  to  the  discharge  of  the  judg- 
ment against  the  father,  hence  the  decree  did  not  create  any 
liability  against  the  mother. 

We  are  well  satisfied  with  the  finding  that  the  conveyance 
made  by  Wayne  E.  to  Charles  P.  was  not  in  good  faith  and  was 
without  sufficient  consideration.  The  evidence  showed  that 
Charles  P.  had  actual  notice  and  knowledge  of  the  fact  that 
the  real  ovniership  of  the  land  was  in  the  father,  and  that  the 
conveyance  thereof  to  his  grantor  was  collusive  and  fraudulent 
and  made  for  the  purpose  of  hindering  and  delaying  the  cred- 
itors of  the  father.  The  disposition  made  of  the  rents  and 
profits  while  the  title  stood  in  Wayne  E.,  **®  and  after  the 
conveyance  by  Wayne  E.  to  Charles  P.,  was  consistent  only 
with  the  view  that  neither  of  them  was  at  any  time  the  real 
beneficial  owner  of  the  land. 

It  seems  that  Stultz  &  Woodbum  began  an  action  in  attach- 
ment against  Jesse  W.  Scott  and  levied  the  attachment  writ 
on  the  premises  here  involved,  and  subsequently  obtained  a 
judgment  in  attachment  and  an  order  of  sale  of  the  property 
which  had  been  attached.  The  sheriff  had  the  order  of  sale 
and  at  the  same  time  had  an  execution  which  had  been  issued 
on  the  judgment  in  favor  of  the  appellee  company  and  also  an 
execution  which  had  been  issued  on  the  judgment  in  favor  of 
Andrews.  It  appeared  the  land  was  advertised  to  be  sold  un- 
der the  levy  and  order  of  sale  issued  in  the  attachment  c^se, 
and  that  at  the  sale  the  appellee  company  bid  the  sum  of  sev- 
enteen hundred  and  fifty-eight  dollars  and  fifty-five  cents, 
being  the  total  amount  of  all  the  judgments,  interest  thereon 
and  the  costs  in  the  three  cases.  The  appellee  company  refused 
to  perfect  its  bid  but  abandoned  the  same,  and  the  sheriff  did 
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not  indorse  the  execution  as  satisfied.  It  is  urged  this  sale 
was  a  satisfaction  of  the  executions,  or  at  least  that  there  could 
be  no  further  proceedings  under  them,  and  that  these  execu- 
tions would  not  sustain  a  bill  unless  an  order  of  court  had  been 
entered  setting  aside  the  sale.  A  levy  of  an  execution  on  real 
estate  of  sufficient  value  to  satisfy  it  does  not,  like  a 
levy  on  personal  property,  operate,  while  the  levy  is  undis- 
posed of,  as  such  a  satisfaction  of  the  judgment  as  will  bar  the 
attempt  to  collect  the  judgment  by  other  proceedings:  Gold  v. 
Johnson,  59  111.  62;  Herrick  v.  Swartwout,  72  111.  340;  Rob- 
inson V.  Brown,  82  111.  279.  The  bid  made  by  the  appellee 
company  did  not  result  in  the  satisfaction  of  the  judgment. 
The  title  to  the  land  did  not  stand  in  the  attachment  debtor, 
and  it  was  permissible  to  the  appellee  company  to  decline  to 
complete  the  bid  by  payment  of  the  amount  thereof.  The  title 
was  not  affected  by  the  sale,  and  there  was  no  actual  satisfac- 
tion of  the  judgment  in  attachment  or  that  in  favor  of  the  ap- 
pellee company,  and  the  judgment  of  the  appellee  company  re- 
mained in  full  force,  unaffected  by  "^®  the  bid  at  the  sale  un- 
der the  attachment  writ:  11  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  712,  and  authorities  cited  in  note  3. 

It  was  not  error  to  decree  that  Katuroh,  wife  of  appellant 
Charles  P.  Scott,  should  be  liable  for  costs.  Her  interest  was 
at  most  only  an  inchoate  right  of  dower,  and  if  she  had  not 
participated  in  the  defense  of  the  suit,  the  chancellor,  in  the 
exercise  of  a  sound  discretion,  would  no  doubt  have  ordered  the 
costs  to  be  paid  by  the  other  defendants  to  the  bill.  But  she 
voluntarily  filed  an  answer  to  the  bill,  in  which  she  denied  all 
charges  of  fraud,  denied  that  Jesse  W.  Scott  became  entitled  to 
the  land  in  controversy  by  the  settlement  and  adjustment  of 
property  rights  between  the  husband  and  wife  during  the  pen- 
den'i'y  of  the  suit  for  divorce,  and  denied  that  said  Jesse  W. 
Scott  had  any  rights  or  interests  in  the  lands  to  which  her  hus- 
band had  the  title,  and  appeared  by  counsel  in  the  hearing  of 
the  cause  in  an  effort  to  support  the  proof  of  the  statements  of 
her  answer.  It  was  not  an  abuse  of  judicial  discretion  to  treat 
her  as  liable,  with  the  other  defendants,  for  the  payment  of  the 
costs. 

Nor  do  we  agree  with  the  contention  that  the  chancellor 
erred  in  failing  to  require  Stultz  &  "Woodbum  and  said  F,  E. 
Andrews  to  pay  the  cost  occasioned  by  their  participation  in 
the  proceedings.  Jesse  W.  Scott  was  justly  indebted  to  tbem, 
but  they  were  denied  relief  on  the  ground  that  they  were  cog- 
nizant of  and  participated  in  the  attempted  fraudulent  con- 
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cealment  of  the  property  of  said  Jesse  W.  Scott.  Because  of 
this  misconduct  the  chancellor  refused  to  hold  that  the  title  of 
Charles  P.  Scott  should  be  declared  subject  to  the  lien  of  their 
judgments.  But  for  their  participation  in  the  fraudulent 
transaction  sought  to  be  opened  up  they  had  a  meritorious  right 
to  relief.  Their  appearance  as  complainants  added  but  little 
to  the  cost  of  presenting  the  case,  and  a  sound  and  wise  judicial 
discretion  did  not  demand  that  they  should  be  required  to  pay 
costs  in  addition  to  being  denied  any  remedy  for  the  collection 
of  their  judgments. 

The  jud^ent  of  the  appellate  court  is  affirmed. 


A  Creditor's  Bill,  when  the  judgment  creditor  has  not  a  valid 
lien  on  the  property,  cannot  ordinarily  be  sustained,  unless  an  execu- 
tion has  been  issued  and  returned  wholly  or  partly  unsatisfied:  Gil- 
bert V.  Stockman,  81  Wis.  602,  29  Am.  St.  Eep.  922.  See,  too,  the 
monographic  note  to  Ladd  v.  Judson,  66  Am.  St.  Rep.  280-284;  Hutch- 
inson V.  Maxwell,  100  Va.  169,  93  Am.  St.  Kep.  944. 

A  Levy  of  Execution  on  Land  is  not  a  satisfaction  of  the  judg- 
ment: See  2  Freeman  on  Executions,  sec.  282;  note  to  Trapnall  v. 
Richardson,  58  Am.  Dec.  360-362.  Compare  Boos  v.  Morgan,  130  Ind. 
305,  30  Am.  St.  Rep.  237. 

An  Attorney  is  a  Competent  Witness  as  to  statements  made  by  his 
client  to  others,  or  by  others  to  his  client,  in  his  hearing  and  pres- 
ence: See  the  monographic  note  to  O'Brien  v.  Spaulding,  66  Am.  St. 
Rep.  224. 


CITY  OF  CHICAGO  v.  MURDOCK. 

[212  111.  9,  72  N.  E.  46.] 

INDEPENDENT  CONTBACTOES.— The  General  Exile  is  that 
the  Principle  of  Eespondeat  Superior  does  not  Extend  to  the  acts  of 
independent  contractors,  where  the  party  for  whom  the  work  is  done 
has  not  the  immediate  control  of  those  guilty  of  the  wrongful  act 
and  has  no  control  of  the  manner  of  doing  the  work  under  the  con- 
tract,    (pp.    222,    223.) 

INDEPENDENT  OONTEACTOES,  Employer  of,  When  An- 
swerable.— The  rule  of  respondeat  superior  is  applied  where  the  con- 
tract directly  requires  the  performance  of  work  intrinsically  danger- 
ous, however  skillfully  performed,     (p.  223.) 

A  MUNICIPAL  COEPOEATION  is  Answerable  for  the  Acts 
of  an  Independent  Contractor  where  the  contract  requires  the  per- 
formance of  work  intrinsically  dangerous,     (p.  223.) 

A  MUNICIPAIi  COEPOEATION  is  Answerable  for  the  Work 
of  an  Independent  Contractor  where  it  does  work  pursuant  to  a  spe- 
cial franchise  or   charter  power,     (p.   224.) 

EVIDENCE.— Judicial  Notice  will  be  Taken  of  the  nature  and 
power  of  dynamite  and  that  its  use  as  an  explosive  is  intrinsically 
dangerous,     (p.    224.) 
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MUNICIPAL  CORPOEATION— Liability  of.— Where  a  mu- 
nicipal corporation  contracts  for  the  making  of  a  public  improvement 
under  the  supervision  of  its  own  engineer  or  other  proper  officer  and 
subject  to  his  orders,  it  is  liable  for  damages  caused  by  the  negli- 
gence of  an  independent  contractor,  the  principle  of  respondeat  su- 
perior   being    applicable,     (p.    224.) 

INDEPENDENT  CONTRACTOR.— An  employer  is  answerable 
for  the  act  or  neglect  of  an  independent  contractor  where  the  latter 
is  under  the  direction  and  control  of  the  former,     (p.  224.) 

INDEPENDENT  CONTRACTOR,  Who  is  not.-Where  a  con- 
tract between  a  municipal  corporation  and  a  third  person  for  the 
doing  of  public  work  provides  that  it  shall  be  done  under  the  im- 
mediate direction  and  supervision  of  the  commissioner  of  public 
works,  and  to  his  satisfaction,  approval  and  acceptance,  such  con- 
tractor is  not  an  independent  contractor,  and  for  his  negligence  the 
doctrine  of  respondeat  superior  must  be  applied,     (p.  225.) 

MUNICIPAL  CORPORATION— Waiver  by  of  Restriction  in 
the  Mode  of  Doing  Work.— Where  the  contract  provides  that  no 
dynamite  shall  be  used,  but  also  gives  the  commissioner  of  public 
works  the  immediate  direction  and  superintendence  of  the  work,  and 
he  knows  of,  and  does  not  object  to,  the  use  of  dynamite,  the  munici- 
pality must  be  regarded  as  waiving  the  restriction  in  its  contract, 
and  hence  may  be  held  answerable  for  the  negligence  of  the  con- 
tractor  in  using  dynamite,     (p.   227.) 

MUNICIPAL  CORPORATIONS— Instructions  as  to  the  Lia- 
bility of  for  the  Use  of  Dynamite.— The  use  of  dynamite  in  a  popu- 
lous city  is  inherently  dangerous,  however  skillfully  handled,  and 
an  instruction  which  so  states  and  further  declares  that  if  the  jury 
believe  that  the  defendant  municipal  corporation  caused  a  tunnel  to 
be  constructed  for  the  use  of  the  city  and  as  a  part  of  its  water  sys- 
tem in  the  vicinity  of  plaintiff's  property,  and  that  dynamite  was 
used  in  the  excavation  of  the  tunnel,  whereby  injury  was  caused  to 
a  building  of  the  plaintiff,  then  that  the  jury  should  find  for  the 
plaintiff  and  assess  the  damages,  is  not  erroneous,     (pp.  227,  228.) 

MUNICIPAL  CORPORATIONS— Liability  for  Permitting  In- 
trinsically Dangerous  Use  of  Explosives.— Where  a  contract  between 
a  municipal  corporation  and  a  contractor  provides  that  dynamite 
shall  not  be  used,  it  is  the  duty  of  the  municipal  corporation  to  see 
that  its  contract  is  carried  out,  and  where  its  officers  under  whose 
direction  the  work  is  done,  and  who  by  the  terms  of  the  contract  are 
entitled  to  control,  permit  the  use  of  dynamite,  the  city  is  answer- 
able to  property  holders  whose  property  is  injured  thereby,     (p.  229.) 

Action  by  the  plaintiffs  to  recover  damages  for  injuries  to 
their  building  resulting  from  the  use  of  dynamite  in  construct- 
ing a  tunnel  for  the  defendant  city.  The  work  was  done  under 
a  contract  entered  into  between  the  city  and  J.  J.  Duffy,  dated 
September  15,  1895.  The  plaintiffs  owned  a  four-story  building 
situate  near  the  tunnel  to  which  the  contract  applied,  and  the 
contractor,  by  the  use  of  dynamite,  jarred  the  building  so  that 
its  walls  were  cracked  and  caused  to  settle,  whereupon  the  plain- 
tiffs were,  through  the  building  commissioner  of  the  defend- 
ant city,  notified  to  make  repairs  within  five  days,  or  that  they 
would  be  proceeded  against  according  to  law.  A  verdict  was 
returned  in  favor  of  the  plaintiffs  in  the  trial  court  for  four- 
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teen  hundred  dollars.  Judgment  was  entered  thereon,  from 
which  the  defendant  appealed  to  the  appellate  court,  where  the 
decision  of  the  trial  court  was  affirmed. 

Thomas  J.  Sutherland  and  Edgar  Bronson  Tolman,  corpo- 
ration counsel,  for  the  appellant. 

Wilson,  Moore  &  Mcllvaine,  for  the  appellees. 

*^  WILKIN",  J.  The  principal  grounds  of  reversal  insisted 
upon -by  counsel  for  appellant  are  stated  as  follows  in  their  ar- 
gument: "1.  The  circuit  court  erred  on  the  trial  in  permitting 
the  witness  for  the  appellees,  William  D.  Kent,  to  answer  the 
following  question  on  his  direct  examination :  'I  will  ask  whether 
you,  on  behalf  of  the  city,  made  any  objection  to  the  use  of  dyna- 
mite in  boulder  clay,  running  from  the  Carroll  avenue  shaft 
west';  2.  The  circuit  court  erred  on  the  trial  in  giving  to  the 
jury  the  appellees'  first  and  second  instructions;  3.  The  circuit 
court  erred  on  the  trial  in  refusing,  at  the  close  of  the  evidence, 
to  exclude  the  same  from  the  jury  and  to  instruct  the  jury  to 
find  the  city  not  guilty ;  4.  The  verdict  and  judgment  were  and 
are  against  the  law  and  the  evidence;  5.  The  circuit  court  erred 
in  overruling  the  motion  for  a  new  trial  and  rendering  judgment 
on  the  verdict.'' 

It  is  not  denied  that  the  evidence  fairly  tended  to  prove  the 
l)laintifl!s'  case  on  their  theory,  but  the  contention  is  that  the 
acts  charged  in  the  declaration  as  causing  the  injury  were  the 
wrongful  or  negligent  acts  of  an  independent  contractor,  for 
which  the  municipality  is  not  liable.  Hence,  the  second,  third 
and  fourth  of  the  foregoing  alleged  errors  involved  the  same 
legal  questions  and  may  be  properly  considered  together. 

The  general  rule  is,  that  the  principle  of  respondeat  superior 
does  not  extend  to  cases  of  independent  contractors  ^*  where 
the  party  for  whom  the  work  is  done  is  not  the  immediate  su- 
perior of  those  guilty  of  the  wrongful  act  and  has  no  control 
over  the  manner  of  doing  the  work  imder  the  contract :  2  Dillon 
on  Municipal  Corporations,  3d  ed.,  sec.  1028.  But  the  same 
author  says  in  the  following  section :  "The  general  rule  is  stated 
in  the  preceding  section,  but  it  is  important  to  bear  in  mind 
that  it  does  not  apply  where  the  contract  directly  requires  the 
performance  of  a  work  intrinsically  dangerous,  however  skill- 
fully performed.  In  such  a  case,  the  party  authorizing  the  work 
is  justly  regarded  as  the  author  of  the  mischief  resulting  from 
it,  whether  he  does  the  work  himself  or  lets  it  out  by  contract." 
We  adopted  and  applied  that  rule,  with  the  above  exception  as 
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applied  to  a  municipal  corporation,  in  Ciiy  of  Joliet  v.  Har- 
vood,  86  111.  110,  29  Am.  Rep.  17,  and  again  in  Village  of  Jeffer- 
son V.  Chapman,  127  111.  438,  11  Am.  St.  Eep.  136,  20  N.  E.  33, 
and  in  the  latter  case  quoted  with  approval  the  language  of 
Judge  Dillon  set  forth  in  section  1029. 

Another  exception  to  the  general  rule  applicable  to  this  case 
is,  that  where  an  individual  or  a  corporation  does  work  pur- 
suant to  a  special  franchise  or  charter  power,  the  doctrine  of  re- 
spondeat superior  is  applicable :  North  Chicago  Street  R.  E.  Co. 
V.  Dudgeon,  184  111.  477,  56  K  E.  796,  and  authorities  cited; 
especially  see  West  v.  St.  Louis  etc.  E.  E.  Co.,  63  111.  545 ;  16 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  201.  In  the  recent  case  of 
EitzSimons  &  Connell  Co.  v.  Braun  &  Fitts,  199  111.  390,  394, 
65  N.  E.  250,  59  L.  E.  A.  421,  we  said:  "The  performance  of 
the  work  of  excavating  the  tunnel  underneath  the  buildings  of 
a  populous  city  with  dynamite  was  intrinsically  dangerous,  no 
matter  how  carefully  and  skillfully  the  explosions  were  con- 
ducted. The  nature  and  power  of  dynamite  as  an  explosive 
have  been  demonstrated  by  universal  experience,  and  it  is  a 
matter  of  common  knowledge  that  the  use  of  dynamite  as  an 
explosive  is  intrinsically  dangerous,  and  of  this  the  courts  will 
take  judicial  notice:  17  Am.  &  Eng.  Ency. of  Law,  2d  ed.,  909; 
Norwalk  Gas  Light  Co.  v.  Norwalk,  63  Conn.  527,  28  Atl.  32." 

*^  The  work  contracted  to  be  done  in  this  case  was  by  virtue 
of  "the  corporate  powers  of  the  city  of  Chicago,  and  the  case  is 
therefore  clearly  within  both  of  the  foregoing  exceptions. 

It  is  also  the  settled  law  of  this  state  that  when  a  municipal 
corporation  contracts  for  the  making  of  a  public  improvement 
under  the  supervision  of  its  own  engineer  or  other  proper  officer 
and  subject  to  his  orders,  the  corporation  is  liable  for  damages 
caused  by  the  negligence  of  the  contractor,  the  doctrine  of  re- 
spondeat superior  being  applicable.  In  City  of  Chicago  v.  Joney, 
60  111.  383,  it  was  insisted  by  the  city  that  under  its  contract 
with  its  contractors.  Fox,  Howard  &  Walker,  the  latter  were  not 
its  servants  "but  independent  contractors,  and  alone  liable  for 
damages  occasioned  by  the  manner  in  which  the  work  was  done,*' 
and  it  was  there  said  (page  387)  :  "Portions  of  the  contract  are 
found  in  the  record,  in  which  it  appears  the  city  retained  a 
supervisory  control  over  the  work  and  had  power  to  dismiss  any 
person  employed  by  the  contractors  on  the  work,  and  the  dis- 
missions of  the  board  of  public  works,  who  represented  the 
city,  were  final  and  conclusive  in  every  case  that  might  arise 
under  the  contract.  Here  was  dependence — serviency — in  the 
contractors,  and  for  their  negligence  the  doctrine  of  respondeat 


Oct.  1904.]        City  of  Chicago  v.  Muedock.  225 

superior  must  apply.  By  the  contract  the  entire  work  was  to 
be  under  the  immediate  direction  and  superintendence  of  the 
city,  through  the  hoard  of  public  works.  The  principle  is 
well  settled  when  a  contractor  is  under  the  direction  and  con- 
trol of  his  employer,  the  employer  is  liable  for  the  negligence 
of  the  contractor.'^  The  same  doctrine  was  announced  and  fol- 
lowed in  City  of  Chicago  v.  Dermody,  61  111.  431. 

Upon  looking  into  the  contract  between  the  city  of  Chi- 
cago and  the  contractor,  Duffy,  we  find  that  it  was  signed  by 
W.  D.  Kent,  commissioner  of  public  works,  on  behalf  of  the 
city,  and  contains,  among  other  provisions,  the  following: 
"All  of  the  material  used  in  said  work,  manner,  time  and 
place  of  doing  same,  together  with  all  things  therewith 
'■'*  connected,  must  be  in  each  and  every  particular  satisfactory 
to  the  commissioner  of  .public  works  of  said  city."  "Said 
work  shall  be  done  in  accordance  with  plans  prepared  for  the 

doing  of  the  same Said    work    shall    be    commenced 

on  or  before  the  first  day  of  October,  A.  D.  1895,  shall  pro- 
gress regularly  and  uninterruptedly  after  it  shall  have  been 
begun,  except  as  shall  be  otherwise  ordered  by  the  commis- 
sioner of  public  works,"  etc.  "Should  the  commissioner  of 
public  works  deem  it  proper  or  necessary,  in  the  execution 
of  the  work,  to  make  any  alterations  which  shall  increase  or 
diminish  the  expense,  such  alterations  shall  not  vitiate  or 
annul  the  contract  or  a^eement  hereby  entered  into,  but  the 
said  commissioner  shall  determine  the  value  of  the  work  so 
added  or  omitted,  such  value  to  be  added  to  or  to  be  deducted 
from  the  contract  price,  as  the  case  may  ba  And  the  said 
party  of  the  first  part  covenants  and  agrees  to  perform  all  of 
said  work  under  the  immediate  direction  and  superintend- 
ence of  the  commissioner  of  public  works  of  the  city  of  Chi- 
cago, and  to  his  entire  satisfaction,  approval  and  acceptance. 
All  material  used  and  all  labor  performed  shall  be  subject  to 
the  inspection  and  approval,  or  rejection,  of  said  commis- 
sioner, and  the  said  city  of  Chicago  hereby  reserves  to  its 
commissioner  of  public  works  the  right  finally  to  decide  aE 
questions  arising  as  to  the  proper  performance  of  said  work." 
In  short,  the  contract  clearly  shows  upon  its  face  that  the 
city  retained,  through  its  commissioner  of  public  works,  the 
absolute  control  aTid  supervision  of  the  work  and  the  manner 
in  which  it  should  be  performed.  Therefore,  under  the  fore- 
going decisions  (City  of  Chicago  v.  Joney,  60  III.  383;  City  of 
Chicago  V.  Dermody,  61  111.  431),  Duffy  was  not  an  independ- 
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ent  contractor,  and  for  his  negligence  the  doctrine  of  respond- 
eat superior  must  apply. 

It  is  said,  however,  that  the  evidence  in  this  case  proves 
that  the  dynamite,  the  use  of  which  caused  the  injury  com- 
plained of,  was  in  what  is-  termed  "boulder  clay,'*  in  positive 
violation  of  the  express  terms  of  the  contract.  The  commis- 
sioner ^^  of  public  works  testified  that  he  had  charge  of  the  work, 
and  says:  "When  I  went  down  in  the  tunnel  at  the  times  I 
indicated,  I  made  an  inspection  of  the  character  of  the  soil 
through  which  the  tunnel  was  being  constructed.  I  knew  what 
the  character  of  the  soil  was  between  the  Carroll  avenue  shaft 
and  the  Hoyne  avenue  shaft.  We  had  borings  indicating  what 
the  soil  was.  Sometimes  we  found  blue  clay;  at  others,  mix- 
ture of  blue  clay,  boulders,  and  as  it  got  farther  west  we  struck 
solid  rock.  My  recollection  is  that  we  struck  solid  rock  about 
Wood  street,  and  from  Wood  street  east  the  material  was 
largely  boulders  and  clay."  His  evidence,  as  well  as  that  of 
other  witnesses,  is  to  the  effect  that  explosives  were  used  in 
boulder  clay,  but  it  cannot  be  determined  from  this  record  that 
blasting  in  solid  rock,  or  what  is  called  in  the  contract  "sound 
rock,''  did  not  in  some  degree  contribute  to  producing  the 
alleged  injury.  The  clause  relied  upon  as  prohibiting  the  use 
of  dynamite  is  found  in  the  specifications  attached  to  the 
contract  for  the  guidance  of  bidders  and  made  a  part  of  the 
agreement.  It  reads  as  follows:  "The  use  of  explosives  will 
not  be  allowed  or  permitted  except  in  rock  excavation.''  It 
can  hardly  be  regarded  as  an  absolute  prohibition  against 
the  use  of  explosives  except  in  rock  excavation.  It  is  rather 
a  reservation  to  the  city  to  control  that  matter,  but,  however 
construed,  there  can,  we  think,  be  no  serious  question  as  to 
the  right  of  the  city  to  waive  it  under  the  reservation  to  its 
commissioner  of  public  works  to  control  the  manner  of  doing 
the  work,  together  with  all  things  therewith  connected,  to 
the  satisfaction  of  the  commissioner  of  public  works,  and 
which  "reserves  to  its  commissioner  of  public  works  the 
right  finally  to  decide  all  questions  arising  as  to  the  proper 
performance  of  said  work."  The  commissioner  testified: 
*'They  got  the  clay  out  by  drilling  and  then  putting  charges 
of  powder  in — dynamite  blasting.  I  saw  them  drilling  in 
there  in  the  excavation,  and  I  saw  them  there  when  they 
were  laying  up  their  brick  work  and  packing  it  up,  at  various 
times  when  I  was  there,  not  only  in  that  section,  but  in  other 
***  sections.     I  never  was  there  when  there  was  any  discharging 
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of  dynamite.  I  never  saw  them  insert  it  in  that  section.  I 
saw  them  drilling  for  it.  The  city  engineer  reported  as  to  the 
progress  and  methods  there  and  as  to  whether  the  contractor 
was  living  up  to  the  specifications  or  not.  We  had  a  meet- 
ing almost  daily  with  all  of  the  heads.  They  reported  dyna- 
mite was  being  used  in  the  tunnel  proper  but  not  in  the  shafts. 
It  was  necessary  to  use  dynamite  to  get  out  the  boulder  clay. 
In  some  of  the  blue  clay  it  was  not  absolutely  necessary.  At 
other  points  we  found  it  hard  as  rock,  and  there  they  had  to 
use  dynamite.  They  could  not  make  any  progress  without  it. 
....  I  know  they  had  to  use  dynamite  there  in  the  combi- 
nation of  boulder  and  clay  where  they  got  it  together,  and 
also  in  some  rock,  and  that  is  all  I  know — the  general 
knowledge  that  dynamite  was  used  in  the  boulder  and  clay 
there,  as  they  did  also  in  the  regular  formation.^'  All  this 
testimony  was  admitted  without  objection  or  exception,  and 
it  clearly  shows  that  the  dynamite  was  used  by  and  with  the 
consent  of  the  commissioner  of  public  works,  as  necessary  in 
the  performance  of  the  work  in  making  the  excavation. 

But  two  instructions  were  given  at  the  instance  of  the 
plaintiffs,  the  first  of  which  announces  the  constitutional  pro- 
vision that  private  property  shall  not  be  taken  nor  damaged 
for  public  use  without  just  compensation  therefor  being  made 
to  the  owner,  and  directs  the  jury  that  if  they  believe,  from 
the  evidence,  that  the  plaintiffs'  property  was  damaged  by 
the  use  of  explosives,  etc.,  they  should  find  for  the  plaintiffs 
and  assess  their  damages  at  the  reasonable  cost  of  repairs 
necessary  to  place  said  building  in  the  condition  it  was  be- 
fore such  damage,  if  such  reasonable  cost  appears  from  the 
evidence;  and  the  second  lays  down  the  rule  announced  in 
FitzSimons  &  Connell  Co.  v.  Braun  &  Fitts,  199  111.  390,  65 
N.  E.  249,  59  L.  E.  A.  421,  as  to  the  use  of  dynamite  in  a 
populous  city  being  inherently  dangerous,  however  skillfully 
handled,  and  also  directs  the  jury  that  if  they  believe,  from 
the  evidence  in  this  case,  "that  the  defendant  caused  to  be  con- 
structed by  a  contractor  a  water  ^'^  tunnel  for  the  use  of  the 
city  and  as  part  of  its  water  system  in  the  vicinity  of  the  prop- 
erty of  the  plaintiffs,  and  that  dynamite  was  used  in  the  ex- 
cavation of  said  tunnel,  ....  and  if  the  jury  further  be- 
lieve, from,  the  evidence,  that  injuries  were  caused  to  the  build- 
ing of  the  plaintiffs  described  in  their  declaration  by  the  ex- 
plosion of  d}Tiamite  used  in  the  excavation  of  said  tunnel, 
then  the  jury  will  find  for  plaintiffs   in   this   case  and   assess 
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plaintiffs'  damages/'  etc.  These  instructions  are  in  conform- 
ity with  the  views  hereinbefore  expressed,  and  we  think  cor- 
rectly announce  the  rules  of  law  applicable  to  the  case.  There 
was  no  error  in  giving  them. 

After  the  commissioner  of  public  works  had  testified  to 
the  foregoing  facts  as  to  his  consent  to  the  use  of  dynamite, 
counsel  for  plaintiffs  asked  the  questions  quoted  in  appel- 
lant's first  ground  of  reversal.  The  objections  to  it  by  coun- 
sel for  the  defendant,  as  shown  by  the  abstract,  were:  "The 
witness  cannot  draw  any  conclusions    as    to  what    he  did    as 

commissioner  of    public    works It    is    incompetent    to 

put  the  question  as  to  what  the  witness  did  as  commissioner 
of  public  works."  The  question  did  not  call  for  the  con- 
clusion of  the  witness,  and  we  do  not  think,  for  the  reasons 
above  stated,  it  was  incompetent  to  show  what  he  did  in  the 
supervision  of  the  work.  He  answered  the  question:  ''I 
simply  instructed  them  to  keep  their  charges  of  dynamite  in 
there  as  small  as  possible — ^not  to  use  any  more  than  was  ab- 
solutely necessary;  that  was  the  only  objection  I  made  to  it." 
In  view  of  the  former  statements  of  the  witness,  which  were 
made  without  objection,  this  question  and  the  answer  were  of 
no  controlling  importance,  but  there  was  no  error  in  overrul- 
ing the  defendant's  objections.  We  concede  that  the  commis- 
sioner of  public  works  could  not  authorize  a  departure  from 
the  express  provisions  of  the  contract,  except  in  so  far  as  he 
was  authorized  by  the  city,  in  the  contract,  to  do  so;  but  as 
we  have  already  said,  this  contract  placed  the  whole  matter 
in  his  hands  and  under  his  supervision.  The  burden  of  the 
argument  of  counsel  for  the  ^®  appellant  is,  that  the  con- 
tract prohibited  the  use  of  explosives  and  that  the  com- 
missioner had  no  power  to  waive  that  provision.  We  think  it 
clear  that  if  all  that  counsel  claim  should  be  admitted,  still 
it  was  the  duty  of  the  city  to  see  that  that  provision  of  the 
contract  was  carried  out — at  least  to  use  reasonable  diligence, 
through  its  proper  officers,  to  see  that  it  was  observed — and 
that  it  could  not  escape  liability  to  third  parties  who  have 
suffered  damages  by  a  violation  of  the  provision. 

The  other  points  made  on  the  ruling  of  the  trial  court  in 
the  admission  and  exclusion  of  testimony  are  not,  in  our  view 
of  the  case,  of  sufficient  materiality  to  justify  an  extension 
of  this  opinion  by  discussing  them  separately. 

The  case  appears  to  have  been  tried  in  the  court  below 
on  the  theory  of  the  instructions  asked  by  the  defendant  and 
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given  by  the  court,  the  first  of  which  is,  in  substance,  that  the 
sole  question  for  the  consideration  of  the  jury  is,  was  the 
plaintiffs'  property  injured  by  the  blasting  in  the  tunnel  by 
the  contractor,  Duffy,  and  if  it  was,  to  what  extent,  and  that 
the  jury  is  not  entitled  to  charge  against  the  defendant  any 
injury  by  the  settling  of  the  building  produced  by  other 
causes  than  the  blasting  in  the  tunnel,  and  if  the  injury  was 
the  proximate  result  of  the  settling  of  the  building  and  not 
of  the  blasting  in  the  tunnel,  they  should  find  the  defendant 
not  guilty.  The  second,  that  if  the  jury  believed,  from  the 
evidence,  that  there  was  no  blasting  in  the  said  tunnel  by  the 
contractor,  Duffy,  which,  through  and  by  reason  of  concus- 
sion resulting  therefrom,  injured  the  premises  of  the  plain- 
tiffs, then  the  jury  should  find  the  defendant  not  guilty.  The 
third  is  to  the  same  effect;  and  the  fourth,  that  if  any  part 
of  the  alleged  injury  was  caused  by  defective  construction 
or  depreciation  from  wear  and  tear,  or  the  character  of  use 
to  which  the  premises  were  put  previous  to  May,  1896,  or 
from  other  causes  disconnected  from  the  construction  of  the 
tunnel  by  the  contractor,  Joseph  J.  Duff}^,  then  for  such  in- 
jury the  defendant  is  not  liable,  and  if  the  jury  find  that  the 
**  injury  was  not  caused  by  blasting  in  the  tunnel  by  said  con- 
tractor, Duffy,  then  the  jury  should  find  the  defendant  not 
guilty.  The  fifth  relates  to  the  value  of  the  testimony  of  the 
various  witnesses.  The  sixth,  to  the  burden  of  proof.  The 
seventh,  that  if  the  jury  believe  that  the  evidence  is  evenly 
balanced  or  preponderates  in  favor  of  the  defendant,  then 
the  verdict  should  be  for  the  defendant.  The  tenth,  that  if 
the  jury  believe  that  any  witness  has  willfully  sworn  falsely, 
etc.,  the  jury  are  entitled  to  disregard  the  entire  testimony 
of  such  witness.  The  eleventh,  that  the  jury  are  the  judges 
of  the  credibility  of  the  witnesses;  and  the  twelfth,  that  in 
determining  upon  which  side  the  preponderance  of  evidence 
exists,  the  jury  should  consider  the  opportunities  of  the  sev- 
eral witnesses  for  seeing  and  knowing  the  things  about  which 
they  testify,  as  shown  by  the  evidence,  etc. 

But  two  instructions  asked  by  the  defendant  were  refused 
— the  eighth  and  ninth.  The  eighth  is  to  the  effect  that  each 
member  of  the  jury  is  entitled  to  maintain  the  convictions  he 
may  arrive  at  from  the  evidence  and  instructions  of  the  court, 
etc.;  and  the  ninth  that  in  arriving  at  their  verdict  the  jury 
should  not  consider  any  of  the  remarks  of  the  court  or  coun- 
sel during  the  introduction  of  the  evidence  in  the  course  of 
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the  trial.  It  is  not  claimed  that  there  was  reversible  error  in 
the  refusal  of  either  of  these  instructions,  and  it  is  therefore 
apparent  that  the  question  as  to  the  liability  of  the  city  upon 
the  ground  that  it  was  not  liable  for  the  acts  of  Duffy,  as  an 
independent  contractor,  under  the  contract,  was  in  no  way 
raised  by  instructions  other  than  the  request  to  take  the  case 
from  the  jury. 

We  are  satisfied  that  in  any  view  of  this  case  the  verdict 
of  the  jury  and  the  judgment  of  the  trial  court  were  in  con- 
formity with  the  law  and  facts  of  the  case,  and  that  the  ap- 
pellate court  committed  no  error  in  affirming  that  judgment. 


That  a  Contractee  may  be  answerable  for  the  negligence  of  an  in- 
dependent contractor  where  the  work  causes  a  nuisance  or  where  the 
work  is  intrinsically  dangerous,  see  the  note  to  Covington  etc.  Bridge 
Co.  V.  Steinbrock,  76  Am.  St.  Eep.  399-402.  Consult,  also,  Hoff  v. 
Shackley,  122  Iowa,  720,  101  Am.  St.  Eep.  289;  McMillan  v.  North 
Star  Min.  Co.,  32  Wash.  579,  98  Am.  St.  Eep.  908.  For  the  applica- 
tion of  this  principle  to  cases  of  blasting,  see  page  421  of  this  note, 
and  the  cases  of  Wetherbee  v.  Partridge,  175  Mass.  185,  78  Am. 
St.  Eep.  486;  James  v.  McMinimy,  93  Ky.  471,  40  Am.  St.  Eep.  200. 


HUESEl^  V.  HUESEK 

[212  111.  377,  72  N.  E.  391.] 

A  HUSBAND  may  Convey  to  His  Wife  the  Whole  or  Any  Part 
of  His  Property,  and  if  the  conveyance  is  free  from  fraud  or  duress, 
she  may  hold  the  property  as  against  him  or  his  heirs,     (p.  231.) 

HUSBAND  AND  WIFE— Voluntary  Conveyance  from  Him  to 
Her  Induced  by  Her  Fraud  and  False  Promises.— If  a  wife,  by  falsely 
pretending  affection  for,  and  promising  to  be  a  faithful  wife  to,  her 
husband,  obtains  a  conveyance  of  property  from  him,  intending  to 
abandon  him  afterward,  which  she  does,  equity  will  cancel  such  deed 
at  his  instance,     (p.   233.) 

Suit  in  chancery  to  set  aside  a  deed  made  by  Patrick  Hursen 
to  his  wife  Margaret  in  April,  1901.  When  they  were  married, 
he  was  a  widower  fifty-five  years  of  age,  and  had  accumulated 
property  of  about  eighteen  thousand  dollars  in  value.  He  had 
been  twice  married  before  and  had  five  children  by  the  first 
and  three  by  the  second  marriage,  the  latter  being  all  girls  less 
than  ten  years  of  a^e.  When  the  proposition  to  marry  was 
made,  the  defendant  consented  and  demanded  that  she  should 
be  bought  a  sealskin  coat  and  a  diamond  ring,  and  a  portion 
of  the  property  should  be  given  her.     Some  negotiations  were 
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made  respecting  the  property  to  be  conveyed,  and  the  plain-' 
tiff  offered  a  conveyance  of  a  half  interest  in  certain  property. 
She  objected  to  this  and  demanded  a  conveyance  of  the  prem- 
ises here  in  question,  worth  about  four  thousand  dollars.  She 
finally,  however,  permitted  the  marriage  ceremony  to  be  per- 
formed on  her  receiving  a  deed  for  the  undivided  interest  in 
the  property  first  offered.  Within  an  hour  after  the  marriage 
ceremony  she  left  plaintiff,  informing  him  that  when  he  con- 
veyed to  her  the  property  in  question  she  would  return  the 
deed  for  the  undivided  one-half  interest  and  be  a  wife  to  plain- 
tiff. The  plaintiff  then  said  that  if  defendant  would  return 
to  him  and  be  a  faithful  wife,  he  would  convey  her  the  prop- 
erty. She  promised  to  do  this  and  at  once  received  the  con- 
veyance. Three  days  later  she  left  the  plaintiff,  refusing  to 
further  cohabit  with  him,  but  she  remained  on  the  property 
till  the  month  of  September,  and  while  she  was  there,  the 
plaintiff  expended  two  thousand  five  hundred  dollars  in  improve- 
ments. The  trial  court  dismissed  the  bill  for  want  of  equity, 
and  he  brought  the  record  to  the  supreme  court  by  writ  of 
error. 

F.  S.  Baird,  for  the  plaintiff  in  error. 

Benedict  J.  Short,  for  the  defendant  in  error. 

*'^*  HAND,  J.  It  is  undoubtedly  the  law  that  a  husband, 
except  as  to  his  creditors,  if  he  sees  fit,  may  convey  to  his 
wife  the  whole  or  any  part  of  his  property,  and  that  if  the 
transaction  is  free  from  fraud  or  duress  she  may  hold  the 
same  as  against  the  husband  or  his  heirs.  If,  however,  the 
transfer  is  procured  through  the  fraud  of  the  wife,  equity  has 
the  power  to  set  aside  the  conveyance  and  to  restore  the  prop- 
erty to  the  husband. 

In  Stone  v.  Wood,  85  111.  603,  Wood  and  his  wife  lived 
in  Galesburg.  He  went  to  Bloomington  to  obtain  work. 
His  wife  wrote  him,  representing  to  him  if  he  would  convey 
his  homestead  to  her  she  would  sell  it  for  eighteen  hundred 
dollars,  pay  his  debts,  go  where  he  was  and  turn  over  to  him 
the  balance  remaining  from  the  sale  of  the  property.  Wood 
conveyed  the  title  to  her  through  a  third  party,  whereupon 
she  conveyed  the  property  to  Stone,  who  held  it  for  her  bene- 
fit. The  ^®®  court,  upon  bill  filed  by  Wood,  decreed  that  the 
property  be  restored  to  the  husband.  On  page  609  the  court 
said:  "There  can  be  no  doubt  that  a  man  may  have  relief 
from  such  frauds  as  this,  in  equity  against  his  wife.     So  may 
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the  wife  against  the  hnsband.  There  is  nothing  in  the  mar- 
riage relation  that  can  prohibit  it.  If  it  were  not  so,  there 
would  be  a  wrong  without  a  remedy.  That  courts  are  seldom 
called  on  in  such  cases  does  not  militate  against  the  rule.  It 
is  a  fraud  that  is  not  sanctified  by  that  relation.  When  either 
party  becomes  untrue  to  his  or  her  vows  and  marital  duties 
and  by  fraud  obtains  an  unjust  advantage  of  the  other,  equity 
will  as  readily  afford  relief  as  it  will  between  other  persons  not 
occupying  that  relation.'' 

In  Bayse  v.  Bayse,  152  Ind.  172,  52  N.  E.  797,  it  was  held 
that  a  voluntary  conveyance  by  a  husband  to  his  wife,  fraud- 
ulently procured  by  the  wife  through  shamming  affection  for 
him  and  promising  to  be  a  dutiful  wife,  with  the  intent  of 
abandoning  him  after  obtaining  such  conveyance,  would  be  set 
aside  in  equity.  To  the  same  effect  is  Brison  v.  Brison,  75 
Cal.  252,  7  Am.  St.  Eep.  189,  17  Pac.  689,  Meldrum  v.  Mel- 
drum,  15  Colo.  478,  24  Pac.  1083,  11  Pac.  65,  and  Turner  v. 
I'umer,  44  Mo.  539.  In  Turner  v.  Turner,  the  court  said :  "A 
wife  in  whom  her  husband  reposed  the  strictest  confidence 
might  well  be  calculated  to  exert  an  influence  on  his  mind  and 
obtain  the  title  to  property  in  her  own  name.  If  it  was  done 
w^ith  an  honest  intent  to  secure  a  home  for  herself  and  her  off- 
spring, the  transaction  would  not  only  be  legal,  but  praise- 
worthy; but  if  the  influence  was  exerted  with  the  design  of 
despoiling  the  husband  and  then  abandoning  him,  the  law  would 
condemn  and  stigmatize  the  transaction." 

The  controlling  question  in  this  case  is,  Did  the  defend- 
ant in  error  obtain  the  deed  to  the  Colorado  avenue  prop- 
erty in  good  faith,  or  did  she  do  so  by  means  of  false  promises 
and  representations  made  to  plaintiff  in  error,  with  the  design 
of  obtaining  title  to  said  property  and  then  abandoning  him? 
The  plaintiff  in  error  appears  to  have  been  greatly  infatuated 
with  ^**^  defendant  in  error,  and  ready  to  make  any  sacrifice  to 
induce  her  to  marry  him  and  after  their  marriage  to  live  with 
him  in  peace.  She,  on  the  contrary,  appears  to  have  been  act- 
uated only  by  a  desire  to  possess  herself  of  his  property.  Be- 
fore the  marriage  she  obtained  from  him  fifty  dollars  in  cash, 
a  sealskin  coat  which  cost  three  hundred  dollars,  and  a  diamond 
ring  which  cost  one  hundred  dollars.  When  the  marriage 
ceremony  was  about  to  be  performed  she  expressed  dissatisfac- 
tion with  his  offer  to  convey  to  her  unencumbered  real  estate 
worth  two  thousand  five  hundred  dollars,  and  threatened  to 
abandon  the  marriage  unless  he  would  convey  to  her  property 
worth  eight  thousand  dollars — nearly  one-half  his  estate.     After 
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conferring  with  tlie  priest  and  deliberating  npon  the  matter  she 
took  into  her  possession  the  deed  conveying  to  her  a  one-half 
interest  in  the  farm  and  the  marriage  ceremony  was  performed. 
She  then  abandoned  the  plaintiff  in  error's  home,  returned  to 
Chicago,  and  refused  to  cohabit  with  him  until  he  conveyed  to 
her  the  Colorado  avenue  property.  Eelying  upon  her  promises 
to  return  to  Indiana  with  him  and  be  a  faithful  wife,  the  plain- 
tiff in  error  conveyed  to  her  the  said  property.  After  obtain- 
ing title  to  the  Colorado  avenue  property  the  defendant  in  error 
lived  with  the  plaintiff  in  error  three  days  as  his  wife,  and  then, 
without  any  apparent  cause,  severed  their  marital  relations,  but 
remained  upon  the  farm  a  part  of  the  time  until  the  following 
fall,  when  she  returned  to  the  city.  The  conduct  of  the  plain- 
tiff in  error  toward  the  defendant  in  error  appears  to  have  been 
honorable,  while  that  of  the  defendant  in  error  toward  plaintiff 
in  error  was  most  reprehensible  and  should  receive  the  most 
severe  condemnation,  and  must  be  held,  in  law,  to  amount  to  a 
fraud  upon  the  rights  of  plaintiff  in  error  in  obtaining  title  to 
the  Colorado  avenue  property.  In  Brison  v.  Brison,  75  Cal. 
252,  7  Am.  St.  Eep.  189,  17  Pac.  689,  it  was  said :  "The  plain- 
tiff was  induced  to  make  the  deed  by  the  confidence  which  he 
had  in  his  wife,  and  the  belief  thereby  engendered  that  she 
would  perform  her  promise.  But  for  that  he  would  not  have 
made  it.  The  betrayal  of  such  confidence  is  strictly  fraudulent 
and  gives  rise  to  a  constructive  *®^  trust.  This  is  independent 
of  any  element  of  actual  fraud.'*  As  was  well  said  by  the  su- 
preme court  of  Indiana  in  Bayse  v.  Bayse,  152  Ind.  172,  52  N. 
E.  797:  "Married  women  have  been  emancipated  by  the  stat- 
utes of  this  state.  They  must  respond  for  frauds  practiced 
upon  their  husbands,  as  well  as  for  those  upon  others."  To 
permit  the  defendant  in  error  to  hold  the  title  to  said  property, 
as  against  the  plaintiff  in  error,  under  the  circumstances  of  this 
case  as  disclosed  by  this  record,  would  be  to  shock  the  sense  of 
justice  of  a  court  of  conscience. 

The  decree  of  the  circuit  court  will  be  reversed  and  the  cause 
remanded  to  that  court,  with  directions  to  enter  a  decree  setting 
aside  and  annulling  the  deed  from  plaintiff  in  error  to  defend- 
ant in  error  for  the  Colorado  avenue  property. 

Mr.  Justice  Wilkin,  dissenting. 


The  Decision  in  the  Principal  Case  is  supported  hj  Dickerson  v. 
Dickerson,  24  Neb.  530,  8  Am.  St.  Eep.  213;  Evans  v.  Evana,  118 
Ga.  890,  98  Am.  St.  Eep.  180. 
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L'HOTE  V.  VILLAGE  OF  MILFOED. 

[212  111.  418,  72  N.  E.  399.] 

CONSTITUTIONAL  LAW— Municipal  Corporations— Local  or 
Special  Laws,  What  Forbidden.— Enactments  which  deny  to  the  gov- 
erning body  of  certain  only  of  the  cities  and  villages  of  the  state 
the  power  to  adopt  ordinances  for  the  construction  of  local  improve- 
ments, except  when  petitioned  to  do  so  by  the  owners  of  the  prop- 
erty affected,  clothe  the  property  owners  in  such  cities  and  villages 
with  a  privilege  and  immunity  not  possessed  by  the  owners  of  prop- 
erty in  other  cities  and  villages,  and  are  for  that  reason  unconstitu- 
tional, if  local  and  special  in  character,     (pp.  237,  238.) 

CONSTITUTIONAL  LAW— Classification  of  Municipal  Corpo- 
rations.— Cities  and  villages  of  a  state  may  be  classified  for  the  pur- 
poses of  legislation  on  the  basis  of  population,  if  that  basis  has  some 
reasonable  relation  to  the  purposes  and  objects  to  be  attained  by  the 
legislature,  and  in  some  rational  degree  accounts  for  the  variant 
provisions  of  the  enactment,     (p.  238.) 

CONSTITUTIONAL  LAW.— The  Classification  of  Cities,  Towns 
and  Villages  by  population  cannot  be  arbitrarily  adopted  as  a  ground 
or  reason  for  investing  some  of  them  with  powers  beyond  or  not 
granted  to  the  others,  if,  though  there  be  differences  in  population, 
there  is  no  difference  of  situation  or  circumstances  of  the  municipal- 
ities placed  in  the  different  classes  and  the  difference  in  population 
has  no  reasonable  relation  to  the  purposes  and  objects  to  be  attained 
by  the  statute,     (p.  238.) 

CONSTITUTIONAL  LAW— Classification  of  for  the  Purpose 
of  Local  Improvements. — If  the  result  of  legislation  is  to  establish 
dissimilarity  in  the  powers  of  different  cities  in  respect  to  the  making 
of  local  improvements,  such  legislation  is  unconstitutional,  if  its  oper- 
ation is  restricted  to  certain  only  of  the  cities  and  villages  of  the 
state,  unless  there  is  actually  some  dissimilarity  in  the  situation 
and  circumstances  of  the  municipalities  bearing  a  rational  relation 
to  the  dissimilarity  of  powers  to  be  exercised  by  them.     (p.  239.) 

CONSTITUTIONAL  LAW— Classification  of  Municipal  Corpo- 
rations for  Local  Improvements,  When  Deemed  Arbitrary.— A  statute 
creating  two  classes  of  municipal  corporations  and  providing  that  in 
those  iiaving  a  population  of  less  than  fifty  thousand  and  more  than 
twenty  thousand  no  ordinance  for  the  making  of  local  improvements 
to  be  paid  for  by  special  assessment  or  by  special  taxation  of  con- 
tiguous property  shall  be  adopted,  unless  the  owners  of  one-half  of 
the  property  abutting  on  the  line  of  the  proposed  improvement  shall 
petition  therefor,  adopts  an  arbitrary  classification  and  is  hence  un- 
constitutional,    (p.  241.) 

CONSTITUTIONAL  LAW— Effect  of  Unconstitutional  Amend- 
ments.— Where  amendments  to  a  statute  are  enacted  which  are  uncon- 
stitutional because  they  attempt  to  make  an  arbitrary  and  forbidden 
classification  of  municipal  corporations  for  the  purpose  of  local  assess- 
ments, the  original  statute  as  it  existed  before  such  attempted  amend- 
ment remains  in  force,     (p.  242.) 

Eobert  Doyle,  for  the  appellants. 

Morris  &  Hooper,  McClellan  Kay  and  J.  H.  Dyer,  for  the  ap- 
pellee. 
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***  BOGGS,  J.  This  is  an  appeal  from  the  judgment  entered 
in  the  county  court  of  Iroquois  county  confirming  a  special  tax 
levied  under  the  authority  of  an  ordinance  adopted  by  the  board 
of  trustees  of  the  village  of  Milford,  providing  that  Grant 
avenue,  in  the  village,  from  the  north  line  of  Jones  street  to  the 
south  line  of  Frederick  street,  a  distance  of  two  blocks,  should 
be  improved  by  paving  the  roadway  of  the  same  with  brick  and 
curbing  it  with  sandstone  curbing.  A  motion  to  dismiss  the 
proceeding,  based  on  the  fact  that  no  petition  of  the  owners  of 
the  property  on  the  line  of  the  proposed  improvement  and  to  be 
affected  thereby  had  been  presented  asking  that  the  avenue  be 
so  improved,  was  entered  and  overruled.  The  denial  of  the 
motion  is  assigned  as  for  error. 

Section  4  of  the  act  entitled  "An  act  concerning  local  im- 
provements," approved  June  14,  1897,  as  amended  by  the  act 
approved  April  19,  1899  (4  Starr  &  Curtis'  Statutes,  149),  re- 
quires that  in  cities,  towns  and  villages  of  the  population  of 
50,000  or  less  by  the  last  preceding  census  of  the  United  States, 
no  ordinance  for  making  any  improvements  to  be  paid  for  by 
special  assessment  or  special  taxation  of  contiguous  property 
should  be  adopted  unless  the  owners  of  one-half  of  the  property 
abutting  on  the  line  of  the  improvement  should  petition  there- 
for, and  that  in  such  municipalities  having  a  population  of 
10,000  and  less  unless  a  majority  of  resident  property  owners 
affected  by  such  proposed  improvement  should  also  petition  for 
the  same.  The  appellee  village  has  a  population  of  1,077,  and 
under  said  section  4  of  the  act  of  1897,  as  amended  by  the  act  of 
1899,  a  petition  was  essential  to  the  power  of  the  village  board 
to  adopt  the  ordinance.  At  the  session  of  the  general  assembly 
of  1903  two  acts  amendatory  of  said  section  4  were  adopted. 
The  first  of  said  amendatory  acts  of  1903  was  adopted  May  11th, 
and  reads  as  follows:  "Sec.  4.  When  any  such  city,  town  or 
village  shall,  by  ordinance,  provide  for  the  making  of  any  local 
improvement,  it  shall,  by  the  same  ordinance,  prescribe  whether 
the  same  '*^**  shall  be  made  by  special  assessment,  or  by  special 
taxation  of  contiguous  property,  or  general  taxation,  or  both. 
But  in  cities,  towns,  or  villages  having  a  population  of  less  than 
50,000  and  more  than  20,000,  ascertained  as  aforesaid  [i.  e.,  the 
last  preceding  census  of  the  United  States],  no  ordinance  for 
making  local  improvement  to  be  paid  by  special  assessment  or 
by  special  taxation  of  contiguous  property  shall  be  adopted, 
unless  the  owners  of  one-half  the  property  abutting  on  the  line 
of  the  proposed  improvement,  shall  petition  for  the  same": 
Laws  1903,  p.  101. 
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The  second  of  said  amendatory  acts  of  1903  was  adopted 
May  15th,  and  reads  as  follows:  "Sec.  4.  When  any  such  city, 
town  or  village  shall,  by  ordinance,  provide  for  the  making  of 
any  local  improvement,  it  shall,  by  the  same  ordinance,  prescribe 
whether  the  same  shall  be  made  by  special  assessment,  or  by 
special  taxation  of  contiguous  property,  or  general  taxation,  or 
both.  But  in  cities,  towns  and  villages  having  a  population  of 
less  than  twenty-eight  thousand  (28,000)  and  more  than  20,000, 
ascertained  as  aforesaid  [i.  e.,  the  last  preceding  census  of  the 
United  States],  no  ordinance  for  making  any  local  improvement 
to  be  paid  by  special  assessment  or  by  special  taxation  of  con- 
tiguous property,  shall  be  adopted,  unless  the  owners  -of  one-half 
of  the  property  abutting  along  the  line  of  the  proposed  im- 
provement shall  petition  for  the  same;  provided,  however,  that 
on  a  petition  signed  by  one  hundred  property  owners  in  cities, 
towns  and  villages  containing  a  population,  ascertained  as 
aforesaid,  of  between  twenty-eight  thousand  (28,000)  and  fifty 
thousand  (50,000),  the  question  may  be  submitted  to  a  vote 
of  the  people  at  any  general  or  special  election,  whether  or  not 
said  improvements  can  be  made,  unless  the  same  is  petitioned 
for  by  at  least  one-half  of  the  property  owners  abutting  on  the 
line  of  said  improvement,  and  if  a  majority  of  all  the  votes 
cast  at  such  election  shall  be  in  favor  of  said  proposition,  then 
a  petition,  as  hereinbefore  provided,  shall  be  necessary  in  such 
city  town  or  village  *^^  before  such  an  ordinance  can  be 
passed":  Laws  1903,  p.  101;  5  Starr  &  Curtis'  Statutes,  70. 

The  appellee  village  having,  as  before  said,  a  population  of 
1,077  inhabitants,  it  is  not  necessary,  under  either  of  the 
amendatory  acts  of  1903,  to  the  jurisdiction  of  the  municipal 
board  to  adopt  an  ordinance  for  the  construction  of  local  im- 
provements by  special  assessment  or  by  special  taxation,  that  a 
petition  of  property  owners  shall  be  presented  to  the  board  of 
trustees  asking  that  the  improvement  be  made.  Under  section 
4  of  the  act  of  1897,  as  amended  by  the  act  of  1899,  a  petition 
signed  by  the  owners  of  one-half  of  the  property  abutting  on 
the  line  of  the  improvement,  and  also  by  a  majority  of  the 
resident  property  owners,  is  necessary  to  the  adoption  of  such 
an  ordinance  by  the  board  of  trustees  of  the  village. 

It  is  urged,  however,  that  each  of  such  amendatory  acts 
adopted  in  1903  contravenes  the  prohibition  of  the  constitution 
of  1870  against  the  enactment  of  local  or  special  legislation. 
Section  22  of  article  4  of  the  constitution  of  1870  declares  ''the 
general  assembly  shall  not  pass  local  or  special  laws  in  any 
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of  the  following  enumerated  cases,  that  is  to  say:  ....  In- 
corporating cities,  towns  or  villages,  or  changing  or  amending 
the  charter  of  any  town,  city  or  village ;  .  .  .  .  granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive 
privilege,  immunity  or  franchise." 

The  village  of  Milford  was  incorporated  under  the  provisions  of 
the  general  incorporation  act,  providing  for  the  incorporation  of 
cities  and  villages.  This  general  incorporation  act  is  the  charter 
of  the  village  and  of  all  cities  and  villages  in  the  state  organized 
under  it  Enactments  empowering  the  city  councils  of  cities  or 
boards  of  trustees  of  villages  to  construct  local  improvements  by 
special  assessment  or  by  special  taxation,  if  legal,  become  a  part 
of  the  charters  of  such  municipalities,  and  acts  amendatory  of 
6uch  enactments  constitute  changes  or  amendments  of  the  charters 
^^^  of  such  municipalities,  and  such  amendatory  acts,  it  is  de- 
clared by  said  section  22  of  article  4  of  the  constitution,  shall  be 
uniform  and  general  in  their  operation,  and  not  local  or  special : 
People  V.  Cooper,  83  111.  585 ;  Potwin  v.  Johnson,  108  111.  70 ; 
Bessette  v.  People,  193  111.  334,  62  N.  E.  215,  56  L.  K.  A.  558. 
Enactments  which  deny  to  the  governing  body  of  certain,  only, 
of  the  cities  and  villages  of  the  state  power  to  adopt  ordinances 
for  the  construction  of  local  improvements  except  when  peti- 
tioned so  to  do  by  the  owners  of  property  affected  by  the 
improvement,  at  the  same  time  clothe  the  property  owners  in 
such  cities  and  villages  with  a  privilege  and  an  immunity  not 
possessed  by  the  owners  of  property  in  the  other  cities  and 
villages  of  the  state,  and  are  for  that  reason  unconstitutional, 
if  local  or  special  in  character.  Neither  of  the  amendatory 
acts  of  1903  contains  an  emergency  clause,  nor  does  the  lat- 
ter in  express  terms  purport  to  repeal  the  former  of  them, 
nor  does  either  of  them  expressly  repeal  the  amendatory  act 
of  1899,  though  they  are  repugnant  to  each  other  and  also 
to  the  act  of  1899.  As  we  are  of  the  opinion  that  both  of  said 
acts  of  1903  are  unconstitutional,  it  is  not  important  to  con- 
sider the  effect  of  such  repu^ancy.  Each  of  these  amenda- 
tory acts  of  1903  changes  or  amends  the  charters  of  certain, 
only,  of  the  cities,  towns  and  villages  of  the  state,  and  also 
grants  to  owners  of  property  in  certain,  only,  of  the  cities, 
towns  and  villages  of  the  state  the  privilege  of  inducing  and 
empowering  the  municipality  by  petition,  to  construct  a  local 
improvement  or  of  refusing  to  invest  the  city  with  power  to 
make  a  local  improvement  by  special  assessment  or  special  taxa- 
tion, by  declining  to  join  in  a  petition  therefor — privileges  and 
immunities  which  are  denied  to  or  not  given  or  granted  to 
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the  owners  of  property  in  other  cities,  towns  or  villages  of  the 
state.  These  acts,  therefore,  attempt  to  legislate  in  matters  as 
to  which  section  22  of  article  4  of  the  constitution  of  1870 
prohibits  the  enactment  of  local  or  special  laws.  If  the  amend- 
atory acts  are  local  or  special  laws  they  are  unconstitutional 
and  invalid. 

^^  A  law  is  not  to  be  denominated  local  simply  because  it 
may  operate  only  in  certain  of  the  municipalities  of  the  state, 
if,  by  its  terms,  it  includes  and  operates  uniformly  through- 
out the  state  under  like  circumstances  and  situation.  The  cities 
and  villages  of  the  state  may  be  classified  for  purposes  of 
legislation  on  the  basis  of  population,  if  such  basis  has  some 
reasonable  relation  to  the  purposes  and  objects  to  be  attained 
by  the  legislation  and  in  some  rational  degree  accounts  for  the 
variant  provisions  of  the  enactment.  A  classification  of  cities, 
towns  and  villages  by  population  cannot  be  arbitrarily  adopted 
as  a  ground  or  reason  for  investing  some  of  them  with  powers 
denied  or  not  granted  to  others,  if,  though  there  be  difference  in 
population,  there  is  no  difference  of  situation  or  circumstances 
of  the  municipalities  placed  in  the  different  classes,  and  the 
difference  in  population  has  no  reasonable  relation  to  the  pur- 
poses and  objects  to  be  attained  by  the  statute.  As  we  said  in 
People  V.  Knopf,  183  111.  410,  on  page  420,  56  N.  E.  159 :  "The 
rule  is,  that  a  classification  cannot  be  adopted  arbitrarily  upon  a 
ground  which  has  no  foundation  in  difference  of  situation  or  cir- 
cumstances of  the  municipalities  placed  in  the  different  classes. 
There  must  be  some  reasonable  relation  between  the  situation 
of  municipalities  classified  and  the  purposes  and  objects  to  be 
attained.  There  must  be  something,  in  the  nature  of  things, 
which  in  some  reasonable  degree  accounts  for  the  division  into 
classes."  Again,  we  said  in  Bessette  v.  People,  193  111.  347, 
62  K  E.  219,  56  L.  R.  A.  558 :  "It  is  true  that  a  classification 
of  the  cities  and  villages  of  the  state  by  population,  as  a  basis 
for  legislation,  may  be  valid,  but  a  classification  cannot  be 
adopted  arbitrarily  upon  a  ground  which  has  no  foundation  in 
difference  of  situation  or  circumstances  of  the  municipalities 
placed  in  the  different  classes.  'There  must  be  some  reasonable 
relation  between  the  situation  of  municipalities  classified  and 
the  purposes  and  objects  to  be  attained^:  People  v.  Knopf,  183 
111.  410,  56  N.  E.  155;  People  v.  Martin,  178  111.  611,  53  N.  E. 
309 ;  People  v.  Cooper,  83  111.  585."  In  People  *24  y^  Cooper, 
83  111.  585,  we  said :  "It  is  the  substance,  and  not  the  mere 
form,  given  to  an  enactment  which  must  determine  its  con- 


Dec.  1904.]       L'HoTE  v.  Village  of  Milford.  239 

fctitutionality.  If  the  act  must  necessarily  produce  a  result 
clearly  and  unquestionably  forbidden  by  the  constitution  it  can- 
not be  upheld,  whatever  may  be  its  form  or  profession." 

A  class  of  cities  cannot  be  arbitrarily  erected  by  the  legis- 
lature for  the  sole  purpose  of  enabling  the  law-making  body 
to  confer  powers  upon  such  cities  and  villages  which  cannot 
be  enjoyed  by  other  cities  and  villages  of  the  state,  or  of 
conferring  on  the  electors  of  such  cities  and  villages,  or  on 
the  owners  of  property  therein,  privileges  or  immunities  not 
permitted  to  be  enjoyed  hy  the  electors  or  property  owners 
in  the  other  municipalities  of  the  state,  unless  there  be  some 
sound  reason  and  principle  justifying  the  view  that  such 
cities  and  villages  so  classified  are  reasonably  and  rightfully 
to  be  regarded  as  comprising  a  separate  and  distinct  class  of 
municipalities.  If  the  result  of  legislation  is  to  establish  dis- 
similarity of  the  powers  of  different  cities  in  respect  of  the 
making  of  local  improvements,  the  act  would  clearly  be  un- 
constitutional if  its  operation  be  restricted  to  certain,  only,  of 
the  cities  and  villages  in  the  state,  unless  there  is  actually 
some  dissimilarity  in  the  situation  and  circumstances  of  the 
different  municipalities  bearing  a  rational  relation  to  the 
dissimilarity  of  powers  to  be  exercised  by  them.  A  more 
densely  populated  city  has  increased  responsibilities  and  duties 
and  may  need  legislation  different  from  that  required  in 
smaller  cities  and  towns.  Additional  powers  may  therefore 
be  necessary  in  the  larger  cities  than  in  the  smaller  cities  and 
villages,  and  the  population  of  cities  may  justify  their  classi- 
fication as  the  basis  of  the  enactment  of  laws  to  govern  in 
the  cities  of  the  different  classes.  Thus,  the  classification  of 
the  cities  and  villages  of  the  state  into  two  classes,  one  of 
those  having  a  population  of  50,000  or  less  and  the  other 
having  a  population  of  50,000  or  more,  and  giving  those  hav- 
ing a  population  of  50,000  or  more  power  to  adopt  ordi- 
nances ^^*^  providing  for  the  making  of  local  improvements  by 
special  assessments  or  by  special  taxation  without  a  petition 
of  property  owners  and  denying  that  power  to  the  other  class — 
those  having  a  population  of  less  than  50,000 — as  was  done  by 
the  act  approved  April  19,  1899,  amending  section  4  of  the  act 
concerning  local  improvements,  approved  June  14,  1897,  was 
grounded  upon  a  distinction  which  exists  in  the  circumstances 
and  conditions  of  cities  and  villages  falling  within  the  two 
different  classes.  The  first  class  included  all  the  cities  having  a 
population  of  50,000  and  over,  and  all  cities  which  might  attain 
that  population.     The  second  class  included  all  municipalities 
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having  a  smaller  population  than  50,000.  The  constitutionality 
of  this  act  of  1897  is  not  challenged.  That  it  is  a  valid  enact- 
ment has  been  recognized  by  this  court  in  City  of  Bloomington 
V.  Eeeves,  177  111.  161,  52  N.  E.  278,  Patterson  v.  City  of 
Macomb,  179  111.  163,  Whaples  v.  City  of  Waukegan,  179  111. 
310,  53  N.  E.  617,  McVey  v.  City  of  Danville,  188  111.  428, 
68  N.  E.  955,  Merritt  v.  City  of  Kewanee,  175  111.  537,  51  N.  E. 
867,  Trah  v.  Village  of  Grant  Park,  192  111.  351,  61  N.  E.  442, 
and  in  other  cases,  and  cannot  now  be  regarded  as  an  imsettled 
question.  It  proceeds  on  the  theory  that  large  and  populous 
cities  require  different  powers  and  different  legislation  from  that 
which  is  requisite  to  meet  the  wants  and  needs  of  smaller  and 
less  populous  municipalities,  and  classifies  the  cities  and  vil- 
lages of  the  state  in  accordance  with  that  view.  But  the  classi- 
fication adopted  by  each  of  the  amendatory  acts  of  1903  seems 
purely  arbitrary.  The  first  of  these  amendatory  acts  creates 
two  classes  of  municipalities,  namely,  one  class  embracing  all 
cities  having  a  population  of  more  than  20,000  and  less  than 
60,000,  and  the  second  embracing  all  cities  having  a  population 
of  more  than  50,000  and  less  than  20,000.  The  first  class  com- 
prises cities  of  intermediate  population,  and  the  second  class 
places  together  the  great  metropolis  of  the  state,  with  a  popula- 
tion approaching  2,000,000  of  people,  and  the  smallest  incor- 
porated village  in  the  state.  The  act  proceeds  on  the  theory  that 
in  cities  of  more  than  20,000  and  less  than  50,000  •*^«  the 
owners  of  property  should  possess  the  privilege  and  immunity 
of  authorizing  or  declining  to  authorize  the  construction  of 
local  improvements  by  special  assessment  or  special  taxation, 
and  that  the  owners  of  property  in  all  other  cities  and  villages 
in  the  state,  great  and  small,  should  not  possess  that  privilege; 
and  also  upon  the  theory  that  the  governing  board  of  cities  of 
Ihe  designated  intermediate  population  should  be  restricted  in 
respect  of  power  to  order  local  improvements  to  be  made  by 
special  assessment  or  special  taxation,  and  should  be  controlled 
by  the  wishes  of  the  property  owners  in  regard  to  the  construc- 
tion of  public  improvements  at  the  expense  of  the  owners  of  the 
property,  while  in  all  other  cities  and  villages  the  governing 
body  should  possess  power  to  make  improvements  to  be  paid 
for  by  the  property  owners,  against  the  will  of  such  owners  or 
the  majority  thereof. 

The  right  of  the  owner  of  property  to  petition  for  the  mak- 
ing of  local  improvements,  or  the  right  to  refuse  to  join  in 
such  petition,  enables  such  owner  to  assist  in  securing  an  im- 
provement which  will,  in  his  view,  beneficially  affect  his  prop- 
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erty  and  in  preventing  the  making  of  an  improvement  which 
imposes  what  he  believes  to  be  an  unreasonable  burden  of  tax- 
ation upon  it.  It  is  a  privilege  which  he  may  exercise  to 
secure  the  advantage  of  the  improvement  of  his  property  or 
be  availed  of  for  the  protection  of  his  property.  Can  it  be 
there  is  nothing  in  the  situation  and  circumstances  of  property 
owners  or  their  property  in  cities  having  a  population  of 
50,000  and  more,  and  also  in  cities  having  a  population  of 
20,000  and  less,  and  villages  of  still  lesser  population,  which 
renders  the  existence  of  the  privilege  unnecessary  or  unim- 
portant, if  the  creation  and  preservation  of  the  right  be  so 
important  to  the  owners  of  property  in  cities  having  a  popula- 
tion of  less  than  50,000  and  more  than  20,000  as  to  justify  the 
classification  of  such  property  owners  in  a  separate  class  and 
the  enactment  of  legislation  relating  to  such  class?  The  se- 
lection of  cities  having  a  population  '*^''  of  less  than  50,000 
and  more  than  20,000,  as  constituting  a  distinct  class  from  the 
other  cities  of  the  state  and  demanding  particular  and  peculiar 
legislation,  investing  the  inhabitants  and  property  owners  of 
such  cities  with  special  privileges  and  immunities,  and  placing 
all  other  municipalities  in  the  state  in  another  class,  and  giv- 
ing the  governing  boards  of  the  cities,  so  classified,  dissimilar 
powers  and  to  their  inhabitants  and  electors  different  privileges 
and  immunities,  cannot  be  defended  against  the  charge  that 
the  classification  is  purely  arbitrary,  and  without  any  refer- 
ence or  relation  whatever  to  the  legislation  that  is  proposed  to 
be  predicated  in  the  supposed  distinction  between  the  cities 
and  villages  placed  in  the  different  classes.  The  later  of  the 
enactments  of  1903  still  more  glaringly  offends  against  the 
fundamental  law.  It  places  all  cities  having  a  population  of 
less  than  28,000  and  more  than  20,000  in  one  class,  and  de- 
nies to  them  power  to  adopt  ordinances  making  local  improve- 
ments except  on  a  petition  of  property  owners.  It  places  all 
other  municipalities — the  great  metropolis  and  the  smaller  in- 
corporated villages — in  another  class,  and  gives  the  governing 
bodies  in  that  class,  power  to  make  local  improvements  with- 
out consulting  the  property  owTiers,  but  selects  certain  of  such 
municipalities — those  having  more  than  28,000  and  less  than 
50,000 — as  a  further  special  class,  and  authorizes  the  electors 
in  such  latter  municipalities  to  determine,  by  ballot,  whether 
an  ordinance  for  making  a  local  improvement  may  be  adopted 
without  a  petition  of  the  property  holders.  When  considered 
in  view  of  the  population  of  certain  cities  as  disclosed  by  the 
census,  it  is  manifest  this  latter  act  was  adopted  for  the  pur- 
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.  poses  of  securing  local  and  special  legislation  for  the  benefit  of 
certain  particular  cities  in  the  state  which  could  not  be  named 
in  the  act,  but  could  be  designated  with  no  less  certainty  by 
means  of  the  classification.  What  actual  or  rational  distinc- 
tion can  possibly  be  imagined  which  will  justify  the  creation 
of  a  class  of  cities  having  a  population  of  less  than  28,000  and 
more  than  20,000,  and  investing  ^^*  the  owners  of  property 
in  cities  of  that  class  with  the  privilege  of  petitioning  for  local 
improvements,  and  denying  power  to  municipal  authorities  of 
such  cities  to  make  local  improvements  except  on  such  petitions, 
and  empowering  cities  having  a  greater  population  than  28,000 
with  power  to  make  such  improvements  without  a  petition  and 
without  regard  to  the  wishes  of  the  owners  of  property  in  such 
cities,  as  was  proposed  to  be  done  by  the  later  of  the  acts  of 
1903  ?  Or  how  can  an  act  be  defended  against  the  charge  that 
it  is  local  or  special  legislation,  which  proposes  to  create  as  a 
separate  class  all  cities  and  villages  having  a  population  of  be- 
tween 28,000  and  50,000,  and  conferring  on  each  of  the  said 
municipalities,  because  the  population  is  between  these  numbers, 
the  special  and  exclusive  right  and  privilege  of  determining  for 
itself,  by  the  ballots  of  its  legal  voters,  whether  the  governing 
body  of  the  municipality  shall  have  power  to  adopt  ordinances 
making  local  improvements  to  be  paid  for  by  special  assessment 
or  special  taxation  without  the  petition  of  property  owners? 

The  conclusion  is  irresistible  that  in  each  of  these  enact- 
ments the  classification  of  the  municipalities  by  population  does 
not  bear  any  true  relation  to  the  purposes  and  objects  of  the 
legislation.  It  is  clear  that  the  classification  adopted  in  each 
of  the  acts  is  not  based  upon  any  distinction  having  a  rational 
or  reasonable  relation  to  the  special  legislation  affecting  the 
classes.  The  classification  is  wholly  arbitrary,  and  does  not 
justify  the  legislation  which  would  clothe  some  of  the  munici- 
palities of  the  state  with  chartered  powers  not  possessed  by  oth- 
ers, and  which  would  also  confer  special  privileges  and  immuni- 
ties on  property  owners  and  electors  in  some  of  such  municipal- 
ities which  are  denied  to  the  owners  of  property  and  to  electors 
in  other  of  the  cities  and  villages  of  the  state.  Both  of  the 
amendatory  acts  of  1903  contravene  the  organic  law,  and  are 
inoperative  and  void.  The  amendatory  act  of  1899  remains  in 
force,  and  under  it  the  board  of  village  trustees  of  the  appellee 
village  were  lacking  in  power  '*^  to  adopt  the  ordinance  in 
the  absence  of  a  petition  by  the  owners  of  the  property  to  be 
taxed  to  pay  for  the  proposed  improvement. 

The  judgment  appealed  from  must  be  and  is  reversed. 
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On  the  Validity  of  Classifications  of  municipalities  on  the  basis  of 
population,  see  Strong  v.  Dignan,  207  111.  385,  99  Am,  St.  Eep.  225, 
and  cases  cited  in  the  cross-reference  note  thereto.  And  on  the 
validity  of  such  classifications  when  they  can  apply  to  only  a  single 
municipality,  see  State  v.  Des  Moines,  96  Iowa,  521,  59  Am.  St.  Eep. 
381;  Boorum  v.  Connelly,  66  N.  J.  L.  197,  88  Am.  St.  Eep.  469;  State 
V.  Jones,  66  Ohio  St.  453,  90  Am.  St.  Eep.  592.  Special  and  class 
legislation  generally  is  discussed  in  the  notes  to  Sanitary  Dist.  v. 
Eay,  93  Am*  St.  Eep.  106-113;  State  v.  Ellet,  21  Am.  St.  Eep.  780-789. 


CHICAGO  AND  EASTEEN  ILLINOIS  EAILEOAD  COM- 
PANY V.  EEILLY. 

[212  111.  506,  72  N.  E.  454.] 

EAILWATS,  Duty  of.— Where  a  Person  is  Standing  on  the 
Crossing  of  a  Street  Intersecting  Tracks  of  a  Railroad,  the  company 
owes  him  the  same  duty  only  that  it  owes  to  the  public  in  general — 
that  is,  reasonable  diligence  and  care  to  avoid  injury,     (p.   246.) 

ACCIDENT,  Liability  for.— If  the  injury  sustained  is  the  re- 
sult of  a  pure  accident,  the  plaintiff  cannot  recover  therefor,  (p. 
246.) 

NEGLIGENCE  cannot  be  Presumed  where  there  is  Nothing 
Done  Out  of  the  Usual  Course  of  Business,  unless  that  course  is  in 
itself  improper,  and  where  the  injury  suffered  can  be  accounted  for 
as  readily  on  the  hypothesis  of  pure  accident  and  absence  of  negli- 
gence as  upon  the  ground  of  accident,     (pp.  246,  247.) 

ACCIDENT,  What  Deemed  to  be  a.— Where  an  event  takes 
place,  the  real  cause  of  which  cannot  be  traced,  or,  at  least,  is  not 
apparent,  it  ordinarily  belongs  to  that  class  of  occurrences  which  are 
designated  as  purely  accidental,     (p.  247.) 

THE  BULE  of  Bes  Ipsa  Loquitur  cannot  be  Applied  in  a  case 
where  it  appears  that  a  person  standing  at  a  street  crossing  was 
struck  by  timbers  projecting  from  the  car  of  a  railway  operated  on 
the  intersecting  street,  when  there  is  no  evidence  tending  to  show 
how,  when  or  where  the  car  was  loaded,  or  how  long  the  timber  had 
been  projected,  or  whether  the  defendant  had  notice  of  such  condi- 
tion,    (p.  247.) 

Calhoun,  Lyford  &  Sheean,  for  the  appellant. 
John  C.  Trainor,  for  the  appellee. 

'***'■  EICKS,  C.  J.  This  is  an  appeal  from  a  judgment  of 
the  appellate  court  affirming  a  judgment  of  the  circuit  court 
of  Cook  county  for  six  thousand  five  hundred  dollars  in  favor 
of  appellee,  on  account  of  personal  injuries. 

Appellee  claimed  to  have  been  struck  and  injured  by  a  piece 
of  timber  projecting  from  a  car  in  appellant's  train.  The  ac- 
cident happened  at  the  intersection  of  appellant's  tracks  with 
Dearborn  street,  near  One  Hundred  and  Fifteenth  street,  in 
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Chicago,  Illinois,  on  October  30,  1897,  at  about  8  o'clock  P.  M. 
At  this  point  the  main  tracks  of  appellant,  two  in  number,  run 
in  a  northwesterly  and  southeasterly  direction  across  Dearborn 
street,  a  little  south  of  One  Hundred  and  Fifteenth  street. 
Dearborn  street  runs  north  and  south,  and  Clark  street  is  im- 
mediately west  of  Dearborn  street.  Appellee  himself  was  the 
only  actual  witness  to  the  accident,  and  he  stated  that  he  had 
just  turned  his  head  when  he  was  struck,  and  also  stated  that 
lie  did  not  see  what  struck  him.  One  John  Brown,  who  had 
been  with  him  a  short  time  before,  was  standing  on  the  opposite 
side  of  the  street  when  the  accident  happened,  but  did  not  see 
Eeilly  struck,  as  the  night  was  dark  and  foggy,  and  he  could 
not  see  across  the  street.  Appellee  and  Brown  had  left  the 
former's  house^  on  the  east  side  of  Clark  street,  between  One 
Hundred  and  Fifteenth  and  One  Hundred  and  Sixteenth 
streets,  crossed  diagonally  the  block  in  the  rear  of  the  house  and 
came  out  on  Dearborn  street,  intending  to  cross  the  tracks  and 
go  north  to  One  Hundred  and  Fifteenth  street.  Their  progress 
across  the  tracks  being  blocked  by  a  northbound  freight  train 
on  the  northernmost  of  the  two  tracks,  they  crossed  the  first 
track  and  were  standing  between  the  two,  waiting  for  the  train 
to  pass.  Appellee  stood  on  the  east  side  ^^^  of  Dearborn  street 
and  Brown  on  the  west.  While  so  standing,  appellee  claims  to 
have  been  struck  by  a  piece  of  scantling  or  timber  protruding 
from  eighteen  inches  to  two  feet  from  a  flat-car  in  the  freight 
train,  which  was  loaded  with  heavy  timber,  and  received  the 
injuries  complained  of.  Several  hours  later  he  was  found  by 
a  policeman  lying  on  the  top  of  an  embankment  at  the  side  of 
the  tracks,  one  hundred  to  one  hundred  and  fifty  feet  from  the 
Dearborn  street  crossing. 

Appellant  offered  no  testimony  concerning  the  happening  of 
the  accident,  as  it  did  not  know  of  it  at  the  time.  It  learned 
of  it,  in  a  general  way,  in  a  day  or  so,  but  claims  to  have 
learned  none  of  the  particulars  until  a  mouth  or  more  later, 
when  it  claims  it  was  impossible  to  trace  the  cars  of  the  train 
and  find  out  the  condition  in  which  they  arrived  in  Chicago 
on  the  evening  of  the  accident. 

The  declaration  consists  of  two  counts.  The  substance  of 
the  first  count  is,  that  the  cars  in  question  were  negligently 
loaded  with  lumber  so  that  a  piece  thereof  projected.  The  sub- 
stance of  the  second  count  is,  that  the  train  was  so  operated 
and  managed  that  the  said  piece  came  to  project,  and  defendant 
knew  of  the  dangerous  position  of  the  scantling. 
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Appellant  contends  that  before  plaintiff  could  recover  in  this 
case  he  was  compelled  to  prove  either  that  the  car  was  negli- 
gently loaded  in  the  first  instance  or  that  it  became  unsafe  dur- 
ing the  course  of  its  passage,  and  that  the  defendant  either 
knew,  or  in  the  course  of  ordinary  care  should  have  known,  of 
the  defect  before  the  accident;  and  it  is  further  contended  that 
there  is  no  evidence  upon  any  of  these  propositions — that  all 
there  was  to  the  testimony  was  the  bare  proof  that  the  scantling 
projected  from  the  car. 

The  judgment  in  this  case  is  sought  to  be  sustained  on  the 
theory  that  the  maxim  "Kes  ipsa  loquitur''  applies,  and  unless 
this  contention  is  allowed  to  prevail  the  judgment  will  have  to 
be  reversed,  for  unless  the  accident  or  injury  sustained  by  the 
plaintiff  bespeaks  the  defendant's  wrong  there  is  no  proof  of 
culpable  negligence.  There  is  no  evidence  ^^*^  to  show  how 
the  car  of  lumber  from  which  the  timber  that  caused  the  acci- 
dent projected  was  originally  loaded — whether  skillfully  or 
otherwise — or  whether  the  projecting  timber  was  the  result  of 
accident  or  negligence,  or  how  long  it  had  been  in  the  position 
it  was  when  it  caused  the  injury. 

The  rule  of  res  ipsa  loquitur  was  discussed  and  clearly  ex- 
pounded in  Cleveland  etc.  Ey.  Co.  v.  Berry,  152  Ind.  607,  53 
N.  E.  415,  46  L.  E.  A.  33.  In  that  case  a  railroad  track  in- 
spector was  injured  by  an  iron  pin  thrown  from  the  tender  of 
the  train,  while  he  was  standing  about  ten  feet  from  the  track, 
and  it  was  contended  that  the  rule  res  ipsa  loquitur  applied; 
but  the  court  held  otherwise,  and  in  discussing  the  rule  said: 
"Does  the  rule  res  ipsa  loquitur  apply  to  this  case?  Does  the 
accident  itself  bespeak  the  wrong  of  the  appellant?  Actions  in 
tort  to  recover  for  injury  to  person  or  property  are  divisible, 
according  to  the  intent  of  the  doer  of  the  injury,  into  those 
based  upon  (1)  willfulness  and  (2)  negligence.  The  latter 
class  is  subdivisible,  according  to  the  relative  rights  and  duties 
of  the  doer  and  of  the  sufferer  of  the  injury,  into  (1)  cases  in 
which  the  doer  owes  the  sufferer  a  higher  duty  in  relation  to 
the  causal  act  or  omission  than  the  sufferer  owes  the  doer — 
that  is,  the  doer  is  under  a  special,  absolute  duty  which  is  not 
reciprocal,  imposed  by  positive  law  or  arising  from  the  contract 
relation  between  the  parties;  and  (2)  cases  in  which  the  rights 
and  duties  of  the  doer  and  sufferer  are  co-ordinate  and  comple- 
mentary: Pollock  on  Torts,  19;  Wabash  etc.  Ey.  Co.  v.  Locke, 
112  Ind.  404,  2  Am.  St.  Eep.  193,  14  N.  E.  391.  In  cases 
within  the  latter  subdivision  the  parties  are  strangers.  They 
stand  at  arm's-length.     Each  has  the  right  to  go  about  his  own 
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business,  expecting  the  other  to  use  due  foresight  not  to  injure 
him.  Each  owes  the  other  the  duty  of  exercising  due  care  to 
avoid  injuring  or  being  injured.  If  an  action  is  based  upon 
the  breach  of  this  duty,  the  plaintiff  must  aver  and  prove  that 
the  causal  act  or  omission  was  one  which  a  reasonably  prudent 
person  in  the  defendant's  ®*®  place  would  have  foreseen  might 
cause  the  injury."  And  it  was  further  said:  "In  the  class  of 
cases  to  which  this  belongs,  wherein  the  gist  of  the  action  lies 
in  the  failure  of  the  defendant  to  exercise  reasonable  care,  the 
maxim  'Ees  ipsa  loquitur'  can  be  allowed  no  broader  scope 
than  this.  If  the  evidence  which  shows  the  injury  discloses, 
in  itself,  that  the  defendant,  in  relation  to  the  causal  act  or 
omission,  did  not  exercise  that  degree  of  care  which  the  law 
requires,  the  plaintiff  has  discharged  the  burden  of  proving 
negligence;  otherwise  not."  Numerous  cases  are  cited  by  the 
court  in  support  of,  and  which,  we  think,  clearly  establish,  the 
above  propositions. 

In  the  case  at  bar  the  plaintiff  was  standing  on  a  street  cross- 
ing, and  the  appellant  only  owed  him  the  same  duty  that  it 
owed  the  public  in  general — that  is,  reasonable  diligence  and 
care  to  avoid  injury.  So  far  as  anything  in  the  record  dis- 
closes, the  injury  sustained  by  the  plaintiff  was  the  result  of  a 
pure  accident,  and  for  such  the  law  provides  no  compensation: 
Lewis  v.  Flint  etc.  Ry.  Co.,  54  Mich.  55,  52  Am.  Rep.  790, 
19  N.  "W.  744.  The  only  evidence  the  record  contains  with 
reference  to  the  promoting  cause  of  the  injury  would  indicate 
it  to  have  been  the  result  of  accident.  Bro^vn,  the  only  eye- 
witness to  describe  the  projecting  timber  which  it  is  claimed 
struck  the  plaintiff,  stated:  "I  noticed  lumber  on  the  train. 
The  sleepers  under  the  timbers  on  the  car  slipped."  The  wit- 
ness also  stated  that  the  night  was  so  dark  and  foggy  and  no 
light  near,  that  he  could  not  see  the  plaintiff,  who  was  just 
across  the  street.  So,  while  he  did  testify  that  the  timber  pro- 
jected about  eighteen  inches  or  two  feet  beyond  the  side  of  the 
car,  the  conditions  were  not  such  as  to  preclude  the  possibility 
of  mistake  in  the  estimate  of  the  witness.  There  is  no  evidence 
as  to  how,  when  or  where  the  car  was  loaded,  or  how  lon^  a 
time  the  timber  had  been  projecting  from  the  car.  The  con- 
dition can  be  accounted  for  as  readily  on  the  hypothesis  of  pure 
accident  and  absence  of  negligence  as  upon  the  ground  of  neg- 
ligence, and  the  rule  is  well  settled  '^^^  that  negligence  cannot 
be  presumed  where  nothing  is  done  out  of  the  usual  course  of 
business  unless  that  course  itself  is  improper:  Mitchell  v.  Chi- 
cago etc.  Ry.  Co.,  51  Mich.  236,  47  Am.  Rep.  566,  16  N.  E.  388. 
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The  appellant's  course  of  business,  in  this  instance,  is  not  at- 
tacked in  an}^  way.  There  is  nothing  to  show  that  the  project- 
ing timber,  even  if  it  can  be  said  it  would  be  evidence  of  negli- 
gence if  intentionally  allowed  to  remain  in  the  position  it  was, 
had  been  so  long  projecting  that  the  appellant  could  or  should 
have  had  notice  thereof.  As  said  in  Wabash  etc.  Ry.  Co,  v. 
Locke,  112  Ind.  404,  2  Am.  St.  Rep.  193,  14  K  E.  391: 
"\Miere  an  event  takes  place  the  real  cause  of  which  cannot  be 
traced,  or  is  at  least  not  apparent,  it  ordinarily  belongs  to  that 
class  of  occurrences  which  are  designated  as  purely  accidental; 
and  in  a  case  like  this,  where  the  plaintiff  asserts  negligence, 
he  must  show  enough  to  exclude  the  case  from  the  class  of  ac- 
cidental occurrences."  And  further  said :  "Where,  as  in  the 
case  under  consideration,  the  obligation  is  not  in  its  nature  so 
nearly  absolute,  and  the  circumstances  of  the  accident  suggest, 
at  first  blush,  that  it  may  have  been  unavoidable  notwithstand- 
ing ordinary  care,  the  plaintiff  charging  negligence  assumes  the 
burden  of  proving  that  the  defendant  has  by  some  act  or  omis- 
sion violated  a  duty  incumbent  on  it,  from  which  the  injury 
followed  in  natural  sequence:  Nitro  Glycerine  Case,  15  Wall. 
524,  21  L.  ed.  206;  Mitchell  v.  Chicago  etc.  Ry.  Co.,  51  Mich. 
236,  47  Am.  Rep.  566,  16  N.  W.  388;  Patterson  on  Railway 
Accident  Law,  sec.  373," 

We  are  of  the  opinion  that  the  case  at  bar  does  not  belong 
to  that  class  of  cases  where  the  rule  of  res  ipsa  loquitur  can 
be  applied,  and  unless  it  does,  the  peremptory  instruction  of- 
fered by  appellant  should  have  been  given,  and  it  was  error  to 
refuse  it. 

The  judgment  of  the  appellate  court  is  therefore  reversed  and 
the  cause  remanded  to  the  circuit  court  of  Cook  county  for 
further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 


Xegligence  is  not  Ordinarily  Presumed  from  the  mere  happening  of 
an  accident:  Chicago  etc.  Ey.  Co.  v.  Kood,  163  III.  477,  54  Am.  St. 
Eep.  478;  Stearns  v.  Ontario  Spinning  Co.,  184  Pa.  St.  519,  63  Am. 
St.  Rep.  807;  Creamer  v.  Mcllvain,  89  Md.  343,  73  Am.  St.  Rep.  186. 
This  rule,  however,  is  not  without  its  modifications  and  exceptions, 
and  the  cases  are  numerous  where,  under  the  doctrine  of  res  ipsa 
loquitur,  negligence  may  be  inferred  from  an  accident  alone:  Griffen 
V.  Manice,  166  N.  Y.  188,  82  Am.  St.  Rep.  630;  notes  to  Herbert  v. 
Lake  Charles  Ice  etc.  Co.,  100  Am.  St.  Rep.  524-526;  Kinney  v. 
Koopman,  67  .A.m.  St.  Rep.  138;  Philadelphia  etc.  R.  E.  Co.  v.  Ander- 
son, 20  Am.  St.  Eep.  490-495;  Huey  v.  Gahlenbeck,  6  Am.  St.  Rep. 
792-795.  The  fact  that  one,  while  walking  on  a  footpath  beside  a 
railroad,  but  not  upon  its  right  of  way,  is  injured  by  cross-ties  which 
fall  from  a  car  and  strike  him,  raises  a  presumption  of  negligence 
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on  the  part  of  the  railway  company:  Howser  v.  Cumberland  etc.  E.  R. 
Co.,  80  Md.  146,  45  Am.  St.  Eep.  332.  See,  too,  Volkmar  v.  Manhattan 
Ey.  Co.,  134  JSr.  Y.  418,  30  Am.  St.  Eep.  678. 


GRAHAM  V.  BROCK. 

[212  111.  579,  72  N.  E.  825.] 

ESTATE  OF  DECEDENT— Application  for  Sale,  when  Should 
"be  Made. — In  Illinois,  seven  years  after  the  death  of  a  decedent 
has  been  adopted  by  the  courts  as  a  proper  time  within  which  an 
application  should  be  made  for  the  sale  of  his  real  property,  (p. 
250.) 

ESTATES  OF  DECEDENTS— Laches  in  Applying  for  Orders 
of  Sale,  when  not  Excused.— Where  a  petition  for  the  sale  of  real 
property  of  a  decedent  is  not  presented  untO  nine  years  after  his 
death,  and  the  only  reasons  for  the  delay  shown  are  that  the  prop- 
erty was  subject  to  the  widow's  right  of  dower  and  was  in  a  part 
of  the  city  where,  at  his  death,  there  were  many  vacant  lots  and 
few  buildings,  and  that  the  property  would  not,  until  a  short  time 
before  the  petition  was  filed,  have  sold  for  more  than  enough  to  pay 
the  expenses  of  the  sale,  such  delay  is  not  excused,  and  the  petition 
should  be  denied,     (p.  250.) 

I.  N.  Bassett,  for  the  appellant. 

Frank  M.  Carnahan,  McArthur  &  Cooke  and  Graham  &  Bur- 
gess, for  the  appellees. 

'^^^  CARTWRIGHT,  J.  The  county  court  of  Mercer  county 
dismissed  the  petition  of  appellant,  administrator  de  bonis  non 
of  the  estate  of  Benjamin  F.  Brock,  deceased,  filed  in  that  court 
against  the  appellees,  praying  for  an  order  to  sell  real  estate 
owned  by  said  Benjamin  F.  Brock  at  his  death  for  the  pay- 
ment of  debts  of  his  estate,  and  appellant  prosecuted  this  ap- 
peal. 

Benjamin  F.  Brock  died  intestate  on  August  30,  1884,  leav- 
ing the  appellee  Mary  E.  Brock,  his  widow,  and  seven  chil- 
dren his  heirs  at  law.  Letters  of  administration  were  is- 
sued on  September  3,  1884,  to  August  L.  Craig  and  James 
M.  Brock,  who  filed  an  inventory  of  the  real  and  personal 
****  estate.  The  chattel  property  was  taken  by  the  widow  on 
her  award,  leaving  a  balance  due  her.  Claims  were  allowed 
against  the  estate,  which,  together  with  a  judgment  recov- 
ered against  the  administrators  in  the  circuit  court  of  Mer- 
cer county,  amounted  to  over  five  thousand  dollars.  On  January 
3,  1885,  the  administrators  filed  a  report  showing  the  condition 
of  the  estate,  and  a  petition  for  an  order  to  sell  real  estate  of 
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the  deceased  to  pay  debts.  The  court  found  that  the  widow 
was  entitled  to  a  homestead  in  a  certain  block  in  the  city  of 
Aledo  and  dower  in  all  the  real  estate,  and  commissioners 
were  appointed,  who  assigned  to  her  the  homestead  in  said 
block  and  set  off  to  her  as  dower  certain  blocks  and  lots  in 
Aledo  involved  in  this  proceeding.  The  administrator  sold 
all  tlie  real  estate  under  the  decree  in  that  proceeding  except 
the  portion  set  off  to  the  widow  for  homestead  and  dower,  and 
the  sales  amoimted  to  seven  hundred  and  three  dollars  and  thirty 
cents.  On  April  28,  1887,  the  administrators  made  a  final  re- 
port showing  payment  of  the  expenses  of  administration,  and 
that  all  claims,  except  the  widow's  award  and  first-class  claims, 
'were  wholly  unpaid.  On  August  28,  1887,  the  administrators 
were  discharged  by  the  court,  and  nothing  was  done  toward  any 
further  administration  of  the  estate  until  January  4,  1904, 
when  appellant  was  appointed  administrator  de  bonis  non. 
After  the  discharge  of  the  administrators  all  of  the  property 
except  one  block  was  conveyed  to  third  parties,  and  that  block 
was  conveyed  to  one  of  the  heirs,  in  1898,  for  a  consideration  of 
four  hundred  dollars,  by  the  widow  and  other  heirs.  On  Jan- 
uary 20,  1904,  appellant  filed  his  petition  for  the  sale  of  the  lots 
and  blocks  set  off  to  the  widow  for  her  homestead  dower.  It 
was  averred  in  the  petition  that  the  widow  had  abandoned  the 
homestead  in  1899,  but  appellant  afterward  dismissed  his 
petition  as  to  the  homestead,  and  the  only  property  involved 
in  the  proceeding  is  that  which  was  assigned  to  her  for  her 
dower.  Part  of  the  land  was  claimed  by  third  parties  under 
conveyances  by  the  widow  and  heirs,  and  all  of  it  was  claimed 
under  the  statute  of  limitations  by  virtue  of  claim  and  color 
****  of  title  and  payment  of  taxes  for  seven  years.  The  defend- 
ants answered  setting  up  their  claims  to  the  property,  and  a 
hearing  resulted  in  the  dismissal  of  the  petition. 

Nineteen  years  had  elapsed  after  the  death  of  Benjamin 
F.  Brock  and  after  the  original  petition  was  filed  for  the  sale 
of  real  estate  to  pay  debts  when  the  petition  in  this  case  was 
filed,  and  unless  a  good  reason  was  given  for  the  delay  the 
proceeding  was  barred  by  laches.  There  is  no  statutory  lim- 
itation of  the  right  to  file  such  a  petition,  but  it  must  be  done 
within  a  reasonable  time,  and  seven  years  had  been  adopted 
by  this  court  as  the  proper  time  within  which  application 
shall  be  made.  The  bar  arises  from  laches  rather  than  legal 
limitation,  and  if  sufficient  excuse  is  given  for  the  delay  the 
mere  lapse  of  time  will  not  bar  the  proceeding.  The  deter- 
mination of  the    question  must  depend  largely  upon  the  cir- 
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cumstances  of  each  case:  Bursen  v.  Goodspeed,  GO  111.  277. 
I'he  explanation  offered  in  the  petition  in  this  case  was,  that 
when  the  dower  was  assigned  the  real  estate  set  off  was  lo- 
cated in  a  part  of  the  city  where  there  were  a  great  many 
vacant  lots  and  but  few  buildings,  which  were  of  an  inferior 
quality;  that  there  was  but  little  demand  for  lots  and  they 
were  of  very  little  value;  that  at  the  time  of  the  sale  of  the 
other  real  estate  the  property  subject  to  dower  would  not 
have  sold  for  more  than  enough  to  pay  the  expenses  of  the 
sale,  but  that  the  property  had  recently  advanced  materially  in 
value  and  would  sell  for  six  hundred  dollars  or  seven  hundred 
dollars  a  block,  subject  to  the  widow's  life  estate,  which  had  not 
been  extinguished.  On  the  hearing  it  was  proved  that  the 
property  formerly  would  have  sold  for  but  little  subject  to  the 
dower,  but  that  there  had  been  a  material  increase  in  value  in 
recent  years,  so  that  the  property  would  then  bring  a  substantial 
sum. 

The  only  excuse  offered  to  the  court,  in  the  petition  or 
proof,  for  the  long  delay,  was,  in  substance,  that  the  prop- 
erty was  practically  worthless  for  many  years,  and  for  that 
reason  the  creditors  did  not  care  to  have  it  sold  and  prac- 
tically abandoned  all  intention  of  proceeding  against  it,  but 
^**2  finding  that  it  had  increased  in  value  they  concluded  to 
institute  the  proceeding  and  appropriate  it  to  the  payment  of 
their  debts.  We  do  not  regard  the  fact  that  the  property  had 
recently  advanced  in  value  as  explaining  the  delay  or  offer- 
ing any  excuse  for  not  proceeding  at  an  earlier  date.  There 
was  nothing  in  the  land  itself,  or  its  situation,  or  the  condi- 
tion of  the  title,  to  justify  or  excuse  delay;  but  appellant's 
position  is,  that  the  creditors  did  not  want  to  proceed  against 
the  land  as  long  as  it  was  of  little  value,  and  if  its  value  had 
remained  the  same  would  never  have  done  so,  but  are  now 
moved  to  institute  the  proceeding  merely  because  of  the  in- 
crease in  value.  The  property  is  still  encumbered  by  dower, 
and  in  that  respect  the  case  is  like  that  of  McKean  v.  Vick, 
108  111.  373.  In  that  case  there  was  a  delay  of  nearly  thir- 
teen years  in  making  the  application.  The  explanation  of- 
fered was,  that  a  lot  had  been  assigned  to  the  widow  as  a  part 
of  her  dower  and  had  been  occupied  by  her  as  a  homestead. 
The  explanation  was  not  deemed  satisfactory,  and  the  court 
said  that  if  the  fact  that  the  lot  was  encumbered  by  the  widow';? 
dower  and  homestead  was  ever  a  reason  why  it  should  not  be 
sold,  the  reason  still  existed.  The  interest  of  the  heirs  in  the 
remainder  had  neither  yielded  them  anything  nor  been  aug- 
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mented  or  rendered  more  available,  while  the  debt  had  grown, 
b}  the  accumulation  of  interest,  imtil  it  was  almost  doubled. 

Counsel  has  found  no  case  where  such  an  excuse  as  was 
offered  here  has  been  regarded  sufficient.  It  was  decided  in 
Porman  v.  Lane,  1  Gilm.  143,  that  a  delay  by  an  adminis- 
trator for  fifteen  years  to  proceed  against  the  real  estate  for 
the  pajTnent  of  a  claim  allowed  to  himself  constituted  gross 
laches,  which,  being  wholly  unaccounted  for,  was  a  bar  to 
his  application.  In  Moore  v.  Ellsworth,  51  111.  308,  there  was 
a  delay  of  eight  years,  but  it  was  satisfactorily  explained  by 
showing  that  the  settlement  of  the  estate  had  been  necessarily 
delayed  by  litigation  which  ended  less  than  a  year  before  the 
petition  was  filed.  In  Bursen  v.  Goodspeed,  60  111.  277,  letters 
^'*^  of  administration  were  granted  on  February  5,  1856,  and 
the  petition  was  presented  on  September  27,  1869.  The  land 
bad  been  occupied  by  the  widow,  under  her  right  of  homestead 
and  dower,  up  to  her  death,  about  two  months  before  the  peti- 
tion was  filed.  A  sale  of  the  land  in  a  proceeding  instituted 
for  that  purpose  in  1858  had  been  resisted  by  certain  creditors 
on  the  ground  that  it  would  not  sell  for  more  than  two  thousand 
dollars,  of  which  the  widow  would  be  entitled  to  one  thousand 
dollars  in  lieu  of  homestead,  and  her  dower  besides.  The  land 
still  remained  in  the  hands  of  the  heirs  and  no  valuable  im- 
provements had  been  put  upon  it,  and  the  original  proceeding 
had  been  continued  from  time  to  time  and  merely  suspended 
vrithout  being  finally  disposed  of.  It  was  said  that  the  creditors 
were  not  bound  to  resort  to  a  fruitless  and  destructive  sale, 
and  the  land  being  disencumbered  of  the  homestead  and 
aower  and  no  intervening  rights  having  been  innocently  ac- 
quired, the  explanation  was  sufficient.  In  Bishop  v.  O'Con- 
nor, 69  111.  431,  where  there  had  been  nothing  to  prevent  a 
resort  to  the  county  court  to  compel  the  administrator  to  sub- 
ject the  lands  to  the  payment  of  debts,  it  was  held  that  the 
complainants  were  barred  by  laches.  There  was  a  delay  of 
nearly  ten  years  in  the  case  of  Furlong  v.  Riley,  103  111.  628, 
and  the  reason  offered  for  the  delay  was,  that  the  records  of 
tlie  court  and  the  files  relating  to  the  estate  had  been  de- 
stroyed by  fire.  This  was  not  regarded  as  a  sufficient  excuse, 
since  the  petitioner  might  at  any  time  have  had  the  lost  papers 
and  records  restored  and  then  have  proceeded  to  sell  the  land. 
In  the  case  of  Judd  v.  Ross.  146  111.  40,  34  N.  E.  631,  the  lands 
Avhich  the  petitioner  sought  to  have  sold  had  been  set  off  to 
the  widow  as  her  dower  and  homestead,   and  she   occupied 
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them  until  her  death,  in  1892.  As  soon  as  she  died  and  the 
land  was  released  of  the  homestead  and  dower  rights  the  pro- 
ceeding was  instituted.  It  appeared  that  the  lands,  if  offered 
for  sale  while  encumbered,  would  not  have  sold  for  more  than 
enough  to  pay  the  costs  and  the  land  would  have  been  sacri- 
ficed. This  was  deemed  a  suflficient  explanation  for  a  ^***  long 
delay.  The  reason  given  in  that  case  was  not  that  the  land 
was  worthless  and  had  recently  advanced  in  value,  as  in  this  case. 
The  fact  that  the  land  could  not  have  been  reached  by  the  cred- 
itors at  all  in  satisfaction  of  their  debts  was  held  to  be  a  suffi- 
cient reason  in  People  v.  Lanham,  189  111.  326,  59  N.  E.  610, 
for  waiting  more  than  twenty  years  until  the  homestead  was 
extinguished.  The  premises  occupied  by  the  widow  as  a  home- 
stead were  not  worth  more  than  one  thousand  dollars  and  were 
exempt  from  sale  until  the  homestead  estate  terminated,  and  as 
application  was  made  as  soon  as  the  land  could  be  made  sub- 
ject to  the  debts,  there  was  no  laches. 

We  are  satisfied  with  the  conclusion  of  the  county  court,  and 
the  decree  is  affirmed. 


On  Laches  in  Applying  for  Orders  to  Sell  the  real  property  of  a 
decedent  to  pay  his  debts,  see  the  note  to  Killough  v.  Hinton,  26 
Am.  St.  Eep.  22-29.  And  on  the  effect  of  delay  in  probating  a  will, 
see  Scripps  v,  Wayne  Probate  Judge,  131  Mich.  265,  100  Am.  St. 
Eep.  614;  Eeide  v.  Benge,  112  Ky.  810,  99  Am.  St.  Eep.  334;  Whitaker 
V.  McKinney,  134  Ala.  326,  92  Am.  St.  Eep.  37. 
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DUDLEY  V.  CITY  OF  FLEMINGSBURG. 

[115  Ky.  5,  72  S.  W.  327.] 

MUNICIPAL  COEPORATION— Coasting  in  Streets.— A  city 
is  not  liable  for  failing  to  prevent  coasting  in  its  streets  to  one  with 
whom  a  sled  collides,     (p.  257.) 

G.  A.  Cassidy,  J.  D.  Pumphrey  and  J.  F.  Malier,  for  the 
appellant. 

W.  G.  Dearing  and  0.  E.  Bright,  for  the  appellee. 

''  NUNN",  J.  The  appellant  sued  the  city  of  Flemingsburg, 
alleging  that  in  the  month  of  February,  1902,  a  heavy  sleet  had 
fallen,  and  the  streets  of  the  city  were  covered  with  ice  and 
snow,  which  remained  on  the  streets  for  several  days,  dur- 
ing which  time  the  mayor  and  the  other  officials  of  the  city 
suffered,  permitted  and  encouraged  men  and  hoys  to  congre- 
gate on  and  coast  down  Main  street,  a  distance  of  four  or 
five  hundred  yards,  on  sleds  and  slides,  at  the  rate  of  seventy- 
five  miles  per  hour,  to  the  great  danger  of  persons  using  this 
street  and  other  streets  crossing  it;  "that  this  coasting  was 
kept  up  almost  throughout  the  entire  day  of  the  7th  of  Feb- 
ruary, 1902,  the  day  on  which  appellant  was  injured,  and 
®  many  ccgnplained  to  the  authorities,  the  mayor,  police  judge, 
councilmen  and  marshal,  and  they  neglected  and  refused 
to  prevent  or  stop  the  illegal  usage  and  practice  of  coast- 
ing on  the  street,  although  the  street  was  appropriated  al- 
most entirely  to  the  use  of  boys  and  reckless  men,  white  and 
black,    who    were    boisterous    and    riotous    in    their    behavior 
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and  manner,  and  the  same  was  continued  for  several  days, 
with  the  knowledge  of  the  officials  of  the  defendant,  with- 
out protest  from  them,  or  any  effort  to  prevent  it,  and  that 
the  officials  could  have  prevented  the  illegal  and  dangerous 
upe  of  the  streets  if  they  had  made  any  effort  to  do  so;  that 
on  the  evening  of  the  seventh  day  of  February,  1902,  about 
the  hour  of  7  o'clock,  appellant  started  to  the  business  por- 
tion of  the  city,  and  in  his  effort  to  cross  Main  street,  and 
when  exercising  ordinary  care  for  his  own  safety,  he  was  run 
against  by  one  of  the  coasters  with  a  sled,  and  was  knocked 
down,  and  his  head  injured,  his  collar  bone  broken,  and  he  was 
otherwise  bruised  and  severely  injured,  and  was  put  to  great 
expense  in  the  way  of  medical  and  doctor  bills  to  effect  a  cure; 
and  that  he  was  permanently  injured  to  his  damage  in  the  sura 
of  two  thousand  dollars.*'  The  court  below  sustained  a  de- 
murrer to  that  petition,  and  appellant  is  here  on  appeal. 

There  are  two  general  principles  underlying  the  adminis- 
tration of  government  of  municipal  corporations:  The  one 
is  that  a  municipal  corporation,  in  the  preservation  of  peace, 
maintenance  of  good  order,  and  the  enforcement  of  the  laws 
for  the  safety  of  the  public,  possesses  governmental  functions, 
and  represents  the  state.  The  other  is  where  the  municipal 
corporation  exercises  those  powers  and  privileges  conferred  for 
private,  local  or  merely  corporate  purposes,  peculiarly  for  the 
benefit  of  the  corporation.  Under  the  former,  the  city  is  not 
liable  for  the  malfeasance,  misfeasance,  ®  or  nonfeasance  of  its 
officers.  Under  the  latter,  it  is.  Malfeasance  is  the  unjust 
performance  of  some  act  which  the  party  had  no  right,  or  which 
he  had  contracted  not,  to  do.  Misfeasance  is  the  wrongful  and 
injurious  exercise  of  lawful  authority,  or  the  doing  of  a  lawful 
act  in  an  unlawful  manner.  Nonfeasance  is  the  nonperform- 
ance of  some  act  which  ought  to  be  performed.  Appellant's 
I)otition  is,  in  substance  and  effect,  to  recover  damages  from 
appellee  for  personal  injuries  by  reason  of  the  misfeasance  or 
nonfeasance  of  its  officials  in  authorizing  and  consenting  to  the 
coasting  on  its  streets  by  disorderly  persons  and  riotous  as- 
semblies, and  failing  to  prohibit  and  prevent  same.  In  the  case 
of  Schultz  V.  City  of  Milwaukee,  49  Wis.  254,  35  Am.  Rep. 
779,  5  K  W.  342,  the  court  said:  "The  coasting  or  sliding 
down  Poplar  street,  in  the  manner  and  to  the  extent  charged  in 
the  complaint  was,  while  being  indulged  in,  a  grievous  public 
nuisance,  which  the  city  authorities  ought  to  have  prevented 
or  suppressed.     But  this  duty  is  a  public  or  police,  rather  than 
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a  corporate,  duty,  in  the  performance  of  which  the  corporation, 
as  such,  has  no  particular  interest,  and  from  which  it  derives 
no  special  benefit  or  advantage  in  its  corporate  capacity,  but 
which  it  is  bound  to  see  performed  in  pursuance  of  a  duty  im- 
posed by  law  for  the  general  welfare  of  the  inhabitants  or  of 
the  community."  And  the  court  in  that  case  relieved  the  city 
from  liability.  In  the  case  of  Faulkner  v.  City  of  Aurora,  So 
Ind.  130,  44  Am.  Eep.  9  (a  case  in  which  the  facts  are  the  same 
as  those  in  the  case  at  bar) ,  the  court  said :  "It  is  obvious  that 
in  the  case  before  us  the  injury  did  not  result  from  any  defect 
in  the  highway.  It  was  produced  by  the  act  of  those  improperly 
and  unlawfully  using  the  highway,  which  was  at  the  time,  and 
but  for  the  unlawful  act  of  those  improperly  using  the  street, 
in  a  reasonably  safe  and  convenient  condition  for  ^^  public 
travel.  The  complaint  is  not  that  the  appellant's  son  was 
injured  because  of  defects  in  the  street  rendering  it  unsafe 
and  unfit  for  public  use,  but  because  persons,  while  engaged  in 
improperly  using  the  street,  ran  their  coasting  sleds  against  his 
son,  thereby  injuring  him.  If  the  appellee  is  liable  for  the 
injury  thus  produced,  it  would  follow,  logically,  that  it  would 
be  liable  for  an  injury  caused  by  loafers  lounging  on  its  streets, 
occurring  in  the  presence  of  its  officers,  if  it  were  known  that 
such  persons  were  accustomed  to  lounge  and  loaf  upon  its 
streets.  To  hold  incorporated  cities  liable  for  such  injuries 
would  be  unjust,  and,  we  think,  without  the  sanction  of  the 
law."  In  the  case  of  Borough  of  Norristown  v.  Fitzpatrick,  94 
Pa.  St.  121,  39  Am.  Eep.  771,  the  court  said:  "The  appellee 
could  only  arrest  and  stop  the  sport  of  coasting  upon  its  streets 
through  its  officers  and  police  force,  but,  as  held  in  the  same 
case,  the  appellee  would  not  be  responsible  for  the  neglect  or 
failure  of  its  officers  to  stop  those  engaged  in  thus  using  its 
streets." 

The  appellant  in  his  petition  claims  that  the  use  and  the 
manner  of  use  of  this  street  by  the  coasters  amounted  to  an 
obstruction  of  the  street  for  which  the  city  was  liable.  In  the 
case  of  Faulkner  v.  City  of  Aurora,  85  Ind.  130,  44  Am.  Eep.  9, 
"it  is  held  that  an3'^thing  in  the  condition  of  the  highway  which 
renders  it  unsafe  or  inconvenient  for  travel  is  a  defect  or 
want  of  repair.  It  may  be  a  hole  in  the  highway,  or  it  may 
consist  of  a  stone  or  log  or  other  obstacle  left  on  its  surface, 
or  a  post  standing  within  its  limits,  or  a  barrier  stretched  across 
it,  though  not  touching  it,  or  it  may  be  trees  or  walls  standing 
by  or  upon  it,  and  liable  to  fall  and  injure  travelers,  or  it  may 
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be  an  awning  projecting  over  it."  For  injuries  from  such 
obstructions  the  city  would  be  liable.  Continuing,  the  court  in 
that  case  said:  "But  we  are  not  aware  of  any  precedent  for 
holding  an  illegal  use  of  the  ^*  highway  by  men,  animals, 
vehicles,  engines,  or  any  other  object,  while  movable  and  actually 
being  moved  by  human  will  and  direction,  and  neither  fixed  to, 
nor  resting  on,  nor  remaining  in  one  position  within  the  traveled 
part  of,  the  highway,  to  be  a  defect  or  want  of  repair  for  which 
the  city  or  town  is  liable."  It  is  obvious  that  in  the  case  before 
us  the  injury  did  not  result  from  any  defect  or  obstruction  in 
the  highway.  It  was  produced  by  the  acts  of  those  improperly 
and  unlawfully  using  the  highway,  and  for  which  the  city  or 
corporation  is  not  liable.  To  the  same  effect  is  the  CEise  of 
Prather  v.  City  of  Lexington,  13  B.  Mon.  563,  56  Am.  Dec. 
585,  in  which  a  mob  destroyed  property  of  Prather  in  the  city 
of  Lexington.  The  court,  after  discussing  defects  in  the  peti- 
tion, used  this  language:  "But  we  place  the  decision  of  the 
question  arising  upon  the  demurrer  to  the  plaintiff's  declara- 
tion upon  broader  grounds.  The  officers  of  a  city  are  quasi 
civil  officers  of  the  government,  although  appointed  by  the  cor- 
poration. They  are  personally  liable  for  their  malfeasance  or 
nonfeasance  in  office,  but  for  neither  is  the  corporation  respon- 
sible." To  the  same  effect  is  the  case  of  Ward  v.  City  of  Louis- 
ville, 16  B,  Mon.  191.  In  the  case  of  Jolly  v.  City  of  Hawes- 
ville,  89  Ky.  281,  11  Ky.  Law  Eep.  477,  12  S.  W.  313,  the  facts 
were  that  numerous  persons  congregated  on  the  streets  of 
Hawesville,  in  the  presence  of  and  with  the  consent  of  the  city 
officials,  with  guns  and  pistols,  and  engaged  in  a  sham  battle, 
pursuing  and  shooting  at  eax3h  other  in  such  close  proximity 
a?,  to  endanger  the  lives  of  those  who  were  not,  as  well  as  those 
who  were,  engaged ;  and  this  continued  from  early  in  the  morn- 
ing until  late  in  the  evening,  without  any  effort  on  the  part  of 
the  marshal,  though  aware  of  it,  to  stop  it;  and  plaintiff's  son, 
who  was  not  engaged  in  this  unlawful  amusement,  was  shot  in 
the  ^  eye  with  a  wad  and  killed,  and  the  plaintiff  sued  the 
city  for  damages.  The  court,  applying  the  principles  of  law 
above  named,  dismissed  her  petition;  and  the  court  in  that 
case,  after  referring  to  Pollock  v.  City  of  Louisville,  13  Bush, 
221,  26  Am.  Rep.  260,  and  Greenwood  v.  City  of  Louisville,  13 
Bush,  226,  26  Am.  Eep.  263,  and  the  two  cases  13  B.  Mon.  and 
16  B.  Mon.,  supra,  as  sustaining  the  court's  position,  used  this 
language:  "Such  has  been  the  imiform  ruling  of  this  court, 
and  a  different  one  would  be  not  only  perversive  of  the  main 
design  of  creating  municipal  corporations,  intended  principally 
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as  auxiliary  of  the  state  government  but  open  the  door  for 
actions  against  cities  on  account  of  every  personal  injury  in  any 
degree  attributable  to  misfeasance  or  nonfeasance  of  police 
officers,  and  thus  impose  burdens  on  taxpayers  in  no  just  sense 
at  fault  or  liable.  This  long  and  well  settled  doctrine  has  not 
been  modified  by  statute  of  this  state,  except  to  the  extent  that 
section  5,  chapter  1,  General  Statutes  [now  section  8  of  Ken- 
tucky Statutes],  makes  a  city  liable  for  damages  done  to  prop- 
erty therein  by  riotous  and  tumultuous  assemblies  of  people. 
But  the  care  and  particularity  with  which  the  conditions  of  such 
liability  are  set  out  in  the  statute,  and  the  restriction  of  it  iu 
express  terms  to  cases  of  injury  to  property,  shows  the  legislature 
did  not  intend  to  thereby  authorize  a  recovery  against  the  city 
for  personal  injury  resulting  from  the  malfeasance  or  negli- 
gence of  police  officers.**  To  the  same  effect  is  the  case  of  City 
of  Madisonville  v.  Bishop,  113  Ky.  106,  23  Ky.  Law  Eep.  2363, 
67  S.  W.  269.  These  cases  all  rest  on  the  ground  that  the 
municipal  corporation  represents  the  commonwealth,  and  mu- 
nicipal officers,  while  engaged  in  those  duties  which  relate  to  the 
public  safety  and  the  preservation  of  public  order,  are  the 
servants  of  the  state. 

Perceiving  no  error,  the  judgment  is  affirmed. 


LIABILITY  OF  MUNICIPAL  CORPORATIONS  TO  PERSONS  IN- 
JURED BY  DEFECTS  IN  OR  WANT  OF  REPAIR  OF  PUBLIC 
STREETS. 

Scope  of  Note,  258. 

I.  Nature  of  the  Duty  of  a  Municipality  to  Furnish  Reasonably 

Safe  Streets,  258. 
II.  Rule  as  to  Liability  of  Municipal  Corporations  for  Injuries 
Caused  by  Defective  Streets,  260. 

m.  General  Care  Required  of  Municipality  with  Respect  to  Streets. 

a.  In  General,  263. 

b.  Duty  to  Repair  Defects,  263. 

c.  Degree  of  Care  to  be  Used,  264. 

d.  Care  as  Dependent  upon  Topography  of  Street,  265. 

e.  Care  as  Dependent  upon  Frequency  of  Use  of  Street,  266. 

f.  Uses  for  which  Street  must  be  Fitted. 

1.  In   General,   267. 

2.  Rights  of  Bicyclists,  268. 

3.  Rights  of  Pedestrians,  269. 

g.  Care  Required  Where  Street  is  Intended  as  a  Boulevard, 

270. 
h.  Necessity  for  Care  to  Extend  to  All  Portions  of  Street, 

271. 
i.  Necessity  to  Keep  Streets  Lighted,  272. 
j.  Care  Required  Where  Obstructions  or  Excavations  Exist, 

273. 
k.  Duty  to  Replace  Warning  Signal  Improperly  Removed, 

274. 
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IV.  Care  Required  of  Persons  Using  Streets. 

a.  In  General,  274. 

b.  Care  to  be  Used  by  Special  Classes  of  Persons. 

1.  By  Cyclists  and  City  Firemen,  275. 

2.  By  Guest  of  Driver,  275. 

3.  By  Blind  Pedestrian,  276. 

4.  By  Driver  of  Blind  Horse,  277. 

c.  Bight  to  Assume  that  Street  is  Safe,  277. 

d.  Right  of  Pedestrian  to  Cross  the  Street  at  Any  Place,  277. 
6.  Effect  of  Previous  Knowledge  of  Defective  Conditions. 

1.  In  General,  277. 

2.  Where  Defect  Momentarily  Forgotten,  278. 

3.  Where  Defect  Plainly  Obvious,  278. 

V.  Necessity  for  Defective  Condition  of  Street  to  be  Proximate 
Cause  of  Injury,  279. 

VI.  Necessity  for  Notice  of  Defective  Condition  of  Street,  280. 
VII.  What  Constitutes  Notice. 

a.  In  General,  281. 

b.  As  Dependent  upon  Official  to  Whom  Notice  is  Given,  282. 

c.  As  Dependent  upon  Time  Defect  has  Existed,  282. 

Vlil.  What  Constitutes  Defect  or  Want  of  Repair. 

a.  What  are  Defects  in  General,  283. 

b.  Faulty  Plans  of  Construction,  285. 

c.  Latent  Defects  in  Culverts  or  Catch-basins,  285. 

d.  Absence  of  Guard-rails,  Barriers  or  Lights,  286. 

e.  Depressions,  Ditches,  Excavations,  Holes  or  Ruts,  287. 

f.  Poles,  Posts,  Stakes  or  Hydrants  in  or  Near  Street,  288. 

g.  Piles,  Building  Material,  Brick,  Earth,  or  Debris,  289. 
h.  Loose  Rocks,  Boulders  or  Bricks,  289. 

1.  Loose  or  Trailing  Electric  Wires,  289. 

j.  Ropes  or  Wires  Strung  Across  Street,  290. 

k.  Dangerous  Street-car  Tracks,  290. 

1.  Accumulation  of  Snow  and  Ice,  290. 

m.  Accumulation  of  Mud  or  Water,   293. 

n.  Structures  on  the  Street,  293. 

0.  Dangerous  Appliances  or  Machines  on  Street,  293. 

p.  Customary  Storage  of  Vehicles  on  Street,  294. 

q.  Obstructions  Near  Edge  or  Outside  of  Street,  294. 

Scope  of  Note. 

In  this  note  we  shall  concern  ourselves  merely  with  the  substantive 
law  regarding  the  liability  of  municipalities  for  defects  in  or  want 
of  repair  of  streets,  and  shall  exclude  from  our  consideration  those 
decisions  which  relate  to  such  defects  or  want  of  repair  with  respect 
to  sidewalks.  The  earlier  cases  on  the  subject  of  this  note  were 
discussed  in  the  monographic  notes  to  Browning  v.  City  of  Spring- 
field, 63  Am.  Dec.  350,  and  Goddard  v.  Inhabitants  of  Harpswell,  30 
Am.  St.  Eep.  384. 

I.    Nature  of  the  Duty  of  a  Municipality  to  Furnish  Reasonably 

Safe  Streets. 
There  is  a  diversity  of  opinion  as  to  the  nature  of  the  duty  of  a 
municipality  to  furnish  reasonably  safe  streets,  and  to  keep  them  in 
repair.  This  divergence  of  judicial  authority  is  founded  upon  the 
proposition  whether  a  municipality,  in  the  performance  of  this  duty, 
is  acting  in  a  mere  governmental  capacity,  or  whether  it  is  acting  for 
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itself  in  the  manner  in  which  a  private  corporation  acts.  The  dis- 
tinction drawn  by  the  courts  was  stated  in  the  very  recent  case  of 
Collier  v.  Ft.  Smith  (Ark.),  84  S.  W.  480,  in  the  following  language: 
"A  well-defined  distinction  is  found  between  the  acts  and  duties  of 
a  municipal  corporation  which  are  strictly  public  and  governmental 
in  their  nature,  and  those  of  a  private  or  quasi  private  nature.  This 
is  properly  defined  and  the  rule  well  stated  in  the  note  to  Goddard 
V.  Inhabitants  of  Harpswell,  30  Am.  St.  Rep.  376,  as  follows:  'These 
corporations  are  regarded,  with  reference  to  some  of  their  duties  and 
functions,  as  representing  and  acting  for  the  state  or  sovereign,  and 
with  reference  to  others,  as  acting  for  themselves  somewhat  as  a 
private  corporation;  and  generally,  when  acting  in  the  former  capa- 
city they  are  not  answerable  for  the  acts  or  omissions  of  their  officers 
or  agents,  while,  when  acting  in  the  latter  capacity,  their  liability 
is  ordinarily  the  same  as  that  of  a  private  person  or  corporation. 
The  great  difficulty  and  the  great  divergence  of  judicial  opinion  arise 
from  the  fact  that  no  test  has  been  formulated  by  which  to  decide 
with  unerring  accuracy  whether  a  particular  act  or  omission  occurred 
in  the  discharge  of  governmental  or  quasi  private  duties':  See,  also, 
Wright  V.  Augusta,  78  Ga.  241,  6  Am.  St.  Eep.  256;  Wilkins  v. 
Eutland,  61  Vt.  336,  17  Atl.  735;  20  Am.  &  Eng.  Ency.  of  Law,  p. 
1191;  2  Dillon  on  Municipal  Corporations,  sec.  998.  The  decisions 
of  this  court  before  cited  have  classified  the  management  and  control 
of  highways  by  municipal  corporations  as  the  exercise  of  its  functions 
as  a  governmental  agency,  and  not  in  any  sense  of  a  private  or  quasi 
private  nature." 

The  courts,  as  a  general  rule,  do  not  differ  in  their  expression  of 
the  rule  that  a  municipal  corporation  is  not  liable  for  its  acts  which 
are  governmental  or  judicial  in  character,  but  they  differ  as  to  what 
particular  acts  come  within  the  rule.  In  People  v.  Bartels,  138  111. 
322,  27  N.  E.  1091,  it  was  held  that  official  action  is  judicial  where 
it  is  the  result  of  judgment  or  discretion;  it  is  ministerial  when  it 
is  absolute,  certain  and  imperative,  involving  merely  the  execution 
of  a  set  task,  and  when  the  law  which  imposes  it  prescribes  and  de- 
fines the  time,  mode  and  occasion  of  its  performance  with  such  cer- 
tainty that  nothing  remains  for  judgment  or  discretion. 

Sometimes  the  liability  of  a  municipal  corporation  for  acts  for 
which  a  town  or  county  would  not  be  held  liable  is  based  on  the 
ground  that  cities  and  chartered  towns  and  villages  act  under  char- 
ters by  which  valuable  privileges  are  conferred  upon  them  at  their 
own  request,  these  privileges  being  held  to  be  a  consideration  for  the 
duties  imposed  upon  them.  Besides,  it  is  said  that  municipal  cor- 
porations are  formed  by  the  people  comprising  such  organization  on 
account,  more  or  less,  of  the  private  interest  of  the  people  within 
its  limits,  whereas  counties  and  towns  are  not  formed  at  the  special 
request  of  the  people  of  the  locality:  Chicago  v.  Seben,  165  HI.  371, 
56  Am.  St.  Eep.  245,  46  N.  E.  244.  Sometimes  it  is  said  that  if  a 
city  is  by  its  charter  charged  with  the  duty  to  keep  its  streets  in 
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repair,  and  is  authorized  to  raise  the  necessary  funds  to  do  so,  that 
it  is  liable  for  a  neglect  to  perform  its  duty:  Maus  v.  Springfield, 
101  Mo.  613,  20  Am.  St.  Eep.  634,  14  S.  W.  630;  Farquar  v.  Eoseberg, 
18  Or.  271,  17  Am.  St.  Eep.  732,  22  Pac.  1103.  The  question  whether 
the  oflBcers  of  a  municipality  in  the  maintenance  of  streets  in  a  safe 
condition  act  in  the  discharge  of  a  public  duty  or  for  the  benefit  of 
the  municipal  corporation  in  its  strictly  municipal  character  is  one 
upon  which  the  courts  are  divided.  Those  courts  which  view  the  duty 
as  being  purely  public  in  character  naturally  hold  that  the  municipal- 
ity is  not  liable  for  defects  in  or  want  of  repair  in  its  streets,  while 
those  which  view  the  duty  as  being  purely  municipal  and  ministerial 
in  character  hold  that  the  municipality  is  liable  for  its  negligence 
in  that  respect.  The  subject  of  municipal  liability  for  acts  or  omis- 
sions of  its  officers,  in  so  far  as  it  is  dependent  upon  such  acts  or 
omissions  having  reference  to  a  public  or  strictly  municipal  duty, 
and  especially  with  reference  to  the  construction  and  repair  of  streets, 
was  very  exhaustively  treated  in  the  monographic  note  to  Goddard 
V.  Inhabitants  of  Harpswell,  30  Am.  St.  Eep.  376;  hence  we  will  not 
pursue  the  subject  any  further  in  this  note,  but  will  advert  in  the 
next  section  to  the  line  of  authorities  on  the  subject  in  so  far  as 
they  either  affirm  or  deny  the  liability  of  a  municipality  in  such 
eases. 

II.  Rule  as  to  Liability  of  Municipal  Corporations  for  Injuries 
Caused  by  Defective  Streets. 
As  a  natural  consequence  of  the  divergent  views  held  by  the  courts 
as  to  the  nature  of  the  duty  to  maintain  reasonably  safe  streets,  the 
courts  are  divided  as  to  the  rule  whether  a  municipality  is  liable  for 
its  negligence  in  maintaining  its  streets  in  a  reasonably  safe  condi- 
tion. The  weight  of  authority  apparently  affirms  the  rule  that  the 
municipality  is  liable  in  such  cases  for  its  negligence:  See  Bradford 
v.  Mayor  of  Anniston,  92  Ala.  349,  25  Am.  St.  Eep.  60,  8  South.  683; 
Denver  v.  Dean,  10  Colo.  375,  3  Am.  St.  Eep.  594,  16  Pac.  30;  Peoria 
V.  Simpson,  110  111.  294,  51  Am.  Eep.  683;  Anderson  v.  East,  117  Ind. 
126,  10  Am.  St.  Eep.  35,  19  N.  E.  726,  2  L.  E.  A.  712;  Manderschid 
V.  Dubuque,  29  Iowa,  73,  4  Am.  Eep.  196;  Board  of  Commissioners  v. 
Topeka,  39  Kan.  197,  18  Pac.  161;  Olathe  v.  Mizee,  48  Kan.  435,  30 
Am.  St.  Eep.  308,  29  Pac.  754;  Cline  v.  Crescent  City  etc.  Co.,  43  La. 
Ann.  327,  26  Am.  St.  Eep.  187,  9  South.  122;  Baltimore  v.  Marriott, 
9  Md.  160,  66  Am.  Dec.  326;  St.  Paul  v.  Seitz,  3  Minn.  297,  74  Am. 
Dec.  753;  Young  v.  Waterville,  39  Minn.  196,  39  N.  W.  97;  Hall  v. 
Austin,  73  Minn.  134,  75  N.  W.  1121;  Whitfield  v.  Meridian,  66  Miss. 
570,  14  Am.  St.  Eep.  596,  6  South.  244;  Maus  v.  Springfield,  101  Mo. 
613,  20  Am.  St.  Eep,  634,  14  S.  W.  630;  Ponca  v.  Crawford,  23  Neb. 
662,  8  Am.  St.  Eep.  144,  37  N.  W.  609;  Storrs  v.  Utica,  17  N.  Y.  104, 
72  Am.  Dec.  437;  Saulsbury  v.  Ithaca,  94  N.  Y.  27,  46  Am.  Eep.  122; 
Eussel  V.  Town  of  Monroe,  116  N.  C.  720,  47  Am.  St.  Eep.  823,  21 
S.  E.  550;  Farquar  v.  Eoseburg,  18  Or.  271,  17  Am.  St.  Eep.  732,  22 
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Pac.  1103;  Clark  v.  Eichmond,  83  Va.  355,  5  Am.  St.  Eep.  281,  5  S. 
E.  369;  Weisenberg  v.  Appleton,  26  Wis.  56,  7  Am.  Eep.  39;  Olson  v. 
Chippewa  Falls,  71  Wis.  558,  37  N.  W.  575. 

In  the  very  recent  case  of  Carson  v.  Genesee  (Idaho),  74  Pac.  862, 
the  appellant  urged  very  strongly  that  "in  Idaho  municipal  cor- 
porations are  not  liable  in  damages  to  the  individual  for  injuries 
sustained  by  reason  of  defective  streets  or  sidewalks,"  and  cited  in 
support  of  that  contention:  Waltham  v.  Kemper,  55  111.  346,  8  Am. 
Eep.  652;  Davis  v.  Ada  County,  5  Idaho,  126,  95  Am.  St.  Eep.  166,  47 
Pac.  93;  Sievers  v.  San  Francisco,  115  Cal.  648,  47  Pac.  687,  56  Am. 
St.  Eep,  153;  Winbigler  v.  Los  Angeles,  45  Cal.  36;  Chope  v.  Eureka, 
78  Cal.  588,  12  Am.  St.  Eep.  113,  21  Pac.  364,  4  L.  E.  A.  325;  Bar- 
nett  V.  Contra  Costa  Co.,  67  Cal.  77,  7  Pac.  177;  Arkadelphia  v. 
Windham,  49  Ark.  139,  4  Am.  St.  Eep.  32,  4  S.  W.  450;  Hill  v.  Bos- 
ton, 122  Mass.  357,  23  Am.  Eep.  332;  Detroit  v.  Blakeby,  21  Mich. 
106,  4  Am.  Eep.  450;  Young  v.  Charleston,  20  S.  C.  116,  47  Am.  Eep. 
827;  Goddard  v.  Inhabitants  of  Harpswell,  84  Me.  499,  30  Am.  St. 
Eep.  373,  24  Atl.  958.  The  court,  after  reviewing  the  California 
cases  cited  by  appellant,  said:  "It  seems  to  us  that  incorporated 
cities  and  villages  act  not  only  in  a  legislative  and  governmental 
capacity,  but  also  in  a  private  or  business  capacity,  and  that  the 
care  and  repair  of  streets  and  sidewalks  cannot  reasonably  be  said 
to  be  the  exercise  of  legislative  or  governmental  discretion,  but  is 
rather  a  ministerial  or  business  duty  they  owe  to  the  individuals 
they  impliedly  invite  to  travel  over  their  thoroughfares.  This  view 
is  sustained  by  the  following  authorities:  Sutton  v.  City  of  Snoho- 
mish, 11  Wash.  24,  48  Am.  St.  Eep.  847,  39  Pac.  273;  Dillon  on  Mu- 
nicipal Corporations,  4th  ed.,  sec.  1023;  Beach  on  Public  Corpora- 
tions, sec.  1209;  City  of  Denver  v.  Dunsmore,  7  Colo.  328,  3  Pac.  705; 
Stevens  v.  City  of  Muskegon,  111  Mich.  72,  69  N.  W.  29,  36  L.  E.  A. 
777. 

"Cities  and  villages  become  incorporated  because  of  the  fact  that 
a  large  number  of  people  have  gathered  together  in  the  same  com- 
munity and  deem  it  to  their  interest,  both  governmental  and  busi- 
ness, to  assume  corporate  existence.  In  such  communities  the  travel, 
both  by  day  and  night,  is  so  much  greater  in  comparison  with  the 
travel  over  the  country  at  large  that  the  maintenance  of  good  and 
safe  thoroughfares  for  the  protection  of  life  and  property  becomes 
an  urgent  necessity,  and  such  corporations  should  be  held  liable  for 
a  negligent  discharge  of  that  duty.  The  application  of  this  prin- 
ciple should  prove  a  spur  to  the  officials  of  such  corporations  to  keep 
the  streets  and  sidewalks  in  a  safe  condition  for  the  uses  to  which 
they  are  dedicated.  Its  denial  would  be  to  defeat  the  plainest  jus- 
tice in  many  instances."  The  following  are  some  of  the  many  au- 
thorities sustaining  the  foregoing  conclusion:  Dillon  on  Municipal 
Corporations,  4th  ed.,  sees.  999,  1017;  Beach  on  Public  Corporations, 
sees.  757,  759,  1494;  Barnes  v.  District  of  Columbia,  91  U.  S.  540, 
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23  L.  ed.  440;  District  of  Columbia  v.  Woodbury,  136  U.  S.  450,  10 
Sup.  Ct.  Eep.  990,  34  L.  ed.  472;  Sutton  v.  City  of  Snohomish,  11 
Wash.  24,  48  Am.  St.  Eep.  847,  39  Pac.  273;  City  of  Denver  v.  Duns- 
more,  7  Colo.  328,  3  Pac.  705;  Snook  v.  City  of  Anaconda,  26  Mont. 
128,  66  Pac.  756;  City  of  Cleveland  v.  King,  132  U.  S.  295,  10  Sup. 
Ct.  Eep.  90,  33  L.  ed.  334;  Levy  v.  Salt  Lake  City,  3  Utah,  63,  1 
Pac,  160;  Jansen  v.  City  of  Atchison,  16  Kan.  358;  Farquar  v.  City 
of  Eoseburg,  18  Or.  271,  17  Am.  St.  Eep.  732,  22  Pac.  1103;  Sulli- 
van V.  City  of  Helena,  10  Mont.  134,  25  Pac.  94;  Nebraska  City  v. 
Campbell,  2  Black,  590,  17  L.  ed.  271;  Noble  v.  Eichmond,  31  Gratt, 
271,  31  Am.  Eep.  726;  Pettengill  v.  City  of  Yonkers,  116  N.  Y.  558, 
15  Am.  St.  Eep,  442,  22  N.  E.  1095.  Some  of  the  courts  say  that  if 
a  city  by  its  charter  is  charged  with  the  duty  to  keep  its  streets  in 
repair  and  has  the  means  whereby  it  can  raise  money  to  keep  them 
in  repair,  that  it  is  liable  for  its  neglect  to  perform  such  duty:  Blyhl 
V.  Waterville,  57  Minn.  115,  47  Am.  St.  Eep.  596,  58  N.  W.  817; 
Maus  V.  Springfield,  101  Mo,  613,  20  Am.  St,  Eep,  634,  14  S,  W.  630; 
Goddard  v.  Lincoln  (Neb,),  96  N.  W.  273;  Lorence  v.  Ellenburg,  13 
Wash.  341,  52  Am.  St.  Eep.  42,  43  Pac.  20;  Shearer  v.  Buckley,  31 
Wash.  370,  72  Pac.  76,  In  Worthington  v,  Morgan,  17  Ind,  App. 
603,  47  N.  E.  235,  it  was  argued  that  because  a  county  was  not  held 
liable  for  injuries  from  a  defective  highway  that  the  same  rule  ought 
to  apply  to  an  incorporated  town,  but  the  appellate  court  held  that 
an  incorporated  town  has  exclusive  control  of  its  streets  and  must 
use  ordinary  care  to  keep  them  in  a  safe  condition  for  travelers 
thereon  who  exercise  ordinary  care.  In  Makepeace  v.  Waterbury, 
74  Conn.  360,  50  Atl.  876,  the  acceptance  by  the  city  of  a  special 
law  amending  its  charter  and  imposing  on  it  the  duty  of  repairing 
all  highways  was  held  to  render  it  liable  for  defects  in  highways 
within  its  corporate  limits.  And  in  Taake  v.  Seattle,  16  Wash,  90, 
47  Pac.  220,  it  was  held  that  a  city  may  be  liable  for  defects  in  a 
street  which  it  has  laid  out  and  invited  the  public  to  use  notwith- 
standing illegality  in  the  proceedings  to  open  it.  In  Goddard  v.  Lin- 
coln (Neb.),  96  N.  W.  273,  it  was  said  that  inasmuch  as  the  liability 
of  a  city  for  injuries  caused  by  defects  in  streets  rests  exclusively 
on  statute,  the  legislature  may  limit  such  liability  or  remove  it  en- 
tirely. 

In  a  few  of  the  states,  the  courts  hold  that  in  the  absence  of  any 
statute  imposing  liability  upon  the  municipality,  a  person  injured 
by  defects  in,  or  want  of  repair  of,  public  streets  is  without  redress 
against  the  municipality:  Arkadelphia  v.  Windham,  49  Ark.  139,  4 
Am.  St.  Eep.  32,  4  S.  W.  450;  Collier  v.  Fort  Smith  (Ark,),  84  S,  W. 
480;  Hewison  v.  New  Haven,  37  Conn,  475,  9  Am.  Eep.  342;  Winbig- 
ler  V.  Los  Angeles,  45  Cal,  36;  Trauter  v,  Sacramento,  61  Cal.  271; 
Chope  V.  Eureka,  78  Cal.  588,  12  Am.  St.  Eep.  113,  21  Pac,  364,  4 
L.  E.  A.  325;  Barry  v.  Lowell,  8  Allen,  127,  85  Am.  Dec.  690;  Hill 
V.  Boston,  122  Mass.  344,  23  Am.  Eep.  332;  Detroit  v.  Blakeby,  21 
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Mich.  84,  4  Am.  Eep.  250;  McCutcheon  v.  Homer,  43  Mich.  483,  38 
Am.  Kep.  212,  5  N.  W.  668;  Eoberts  v.  Detroit,  102  Mich.  64,  60 
N.  W.  450,  27  L.  E.  A.  572;  Pray  v.  Mayor  of  Jersey  City,  32  N.  J. 
L.  394;  Young  v.  Charleston,  20  S.  C.  116,  47  Am.  Eep.  827;  Parks 
V.  Greenville,  44  S.  C.  168,  21  S.  E.  540;  Dunn  v.  Barnwell,  43  S.  C. 
398,  49  Am.  St.  Eep.  843,  21  S.  E.  315;  Navasotoa  v.  Pearce,  46  Tex. 
525,  26  Am.  Eep.  279;  Bates  v.  Eutland,  62  Vt.  178,  22  Am.  St.  Eep. 
95,  20  Atl.  278,  9  L.  E.  A.  363.  In  some  of  the  states,  the  liability 
of  the  municipality  has  been  lately  imposed  by  statute.  For  a  fur- 
ther discussion  of  this  subject,  see,  also,  the  monographic  notes  to 
Browning  v.  Springfield,  63  Am.  Dec.  350-357,  and  Goddard  v.  In- 
habitants of  Harpswell,  30  Am.  St.  Eep.  376. 

m.    General  Care  Required  of  Municipality  with  Respect  to  Streets. 

a.  In  General.— The  general  rule  is  that  a  municipality  is  bound 
to  exercise  ordinary  care  to  keep  its  streets  in  a  condition  of  reason- 
able safety  for  the  use  of  the  public:  Pierce  v.  Wilmington,  2  Marv. 
(Del.)  306,  43  Atl.  162;  Frankfort  v.  Coleman,  19  Ind,  App.  368,  65 
Am.  St.  Eep.  412,  49  N.  E.  474;  Gosport  v.  Evans,  112  Ind.  133,  2 
Am.  St.  Eep.  164,  13  N.  E.  256;  Anderson  v.  East,  117  Ind.  126,  10 
Am.  St.  Eep.  35,  19  N.  E.  726,  2  L.  E.  A.  712;  Kansas  City  v.  Orr, 
62  Kan.  61,  61  Pac.  397,  50  L.  E.  A.  783;  Teager  v.  Flemingsburg, 
109  Ky.  746,  95  Am.  St.  Eep.  400,  60  S.  W.  718,  53  L.  E.  A.  791;  Clay 
City  v.  Abner,  26  Ky.  Law  Eep.  602,  82  S.  W.  276;  Finch  v.  Bangor 
(Mich.),  94  N.  W.  738;  Maus  v.  Springfield,  101  Mo.  613,  20  Am.  St. 
Eep.  634,  14  S.  W.  630;  May  v.  Anaconda,  26  Mont.  140,  66  Pac.  759; 
Twist  V.  Eochester,  37  App.  Div.  307,  55  N.  Y.  Supp.  850;  affirmed 
in  165  N.  Y.  619,  59  N.  E.1131;  Town  of  Norman  v.  Teel,  12  Okla. 
69,  69  Pac.  791.  The  duty  of  maintaining  its  streets  in  a  safe  con- 
dition for  public  travel  rests  primarily  upon  the  municipal  corpora- 
tion. Hence  this  duty  continues,  though  a  contract  is  made  by  the 
municipality  for  the  doing  of  the  work  and  the  municipality  has  no 
immediate  control  over  the  contractor  or  his  work:  Jefferson  v.  Chap- 
man, 127  111.  438,  11  Am.  St.  Eep.  136,  20  N.  E.  33.  So,  also,  where 
a  city  has  recognized  a  thoroughfare  as  a  public  street  and  permitted 
its  use  thereafter,  it  is  liable  for  defects  therein  although  the  street 
has  never  been  graded:  Brabon  v.  Seattle,  29  Wash.  6,  69  Pac.  365. 
And  in  Kossman  v.  St.  Louis,  153  Mo.  299,  54  S.  W.  513,  it  was  said: 
"A  city  is  not  necessarily  required  to  open  or  put  all  of  its  streets 
in  a  condition  for  public  travel,  or  all  parts  of  its  streets  in  such 
condition,  but  when  it  does  open  and  undertake  to  put  a  street  in 
condition  for  such  travel  as  a  whole  or  a  part  thereof,  it  must  keep 
Buch  street,  or  such  part  thereof  as  it  does  undertake  to  open  and 
put  in  such  condition  in  its  entirety,  reasonably  safe  for  travel." 

b.  Duty  to  Repair  Defects.— In  the  recent  case  of  Dayton  v.  Tay- 
lor, 62  Ohio  St.  11,  56  N.  E.  480,  it  was  said:  "It  is  the  duty  of  a 
municipal  corporation  to  keep  its  streets  in  repair  and  free  from 
obstruction  and  nuisance.     It  is  sufficient,  however,  if  the  streets  are 
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kept  in  reasonably  safe  condition  for  the  ordinary  modes  of  travel. 
It  is  impossible  to  so  conceive  a  plan  of  construction,  and  to  so 
carefully  maintain  it,  that  injuries  may  not  happen  on  the  streets  to 
heedless  persons;  and  therefore  cities  and  villages  are  not  held  liable 
as  insurers  against  accidents  occurring  upon  their  streets  and  are 
held  only  to  the  exercise  of  reasonable  caution  and  foresight  in  pro- 
viding for  the  use  of  the  streets  in  the  ordinary  modes,  and  with 
ordinary  care,  by  the  traveler."  It  is  often  stated  that  the  duty 
of  a  city  regarding  repair  of  its  streets  is  reasonable  care  and  dili- 
gence to  keep  them  in  a  reasonably  safe  repair  and  condition  for 
travel:  Salem  v.  Webster,  192  111.  369,  61  N.  E.  323;  Whitfield  v. 
Meridian,  66  Miss.  570,  14  Am.  St.  Kep.  596,  6  South.  244,  3  L.  E. 
A.  834;  Peake  v.  Superior,  106  Wis.  403,  82  N.  W.  306.  In  Ord  v. 
Nash,  50  Neb.  335,  69  N.  W.  964,  it  was  held  that  a  city,  by  grading 
or  improving  a  portion  of  a  street  to  induce  public  travel  thereon, 
assumes  the  duty  of  keeping  it  in  proper  repair.  And  it  is  also  held 
that  a  city  is  liable  for  injuries  caused  by  defects  within  that  por- 
tion of  the  street  which  a  street  railway  company  is  required  to 
keep  in  repair:  Binninger  v.  New  York,  80  App.  Div.  438,  81  N.  Y. 
Supp.  226;  Bailey  v.  Boston,  116  Mass.  423;  Watson  v.  Tripp,  11  E. 
I.  98,  23  Am.  Eep.  420.  But  in  Monongahela  City  v.  Fischer,  111 
Pa.  St.  9,  56  Am.  Eep.  241,  2  Atl.  87,  it  was  held  that  a  city  is  not 
bound  to  keep  in  repair  a  county  road  in  a  sparsely  settled  portion 
of  its  territorial  limits  for  its  entire  width,  but  only  to  an  extent 
sufficient  for  travel,  although  it  was  conceded  that  in  the  closely 
built-up  portions  of  a  town  or  city  the  duty  would  extend  to  keep- 
ing the  entire  street  in  a  safe  condition.  And  it  is  also  held  that 
lack  of  funds  is  no  justification  for  the  failure  of  a  municipality  to 
repair  its  streets  and  sidewalks:  See  Dallas  v.  Strayer  (Tex.  Civ.), 
73  S.  W.  980;  Erie  v.  Schwingle,  22  Pa.  St.  384,  60  Am.  Dec.  87; 
Whitfield  V.  Meridian,  66  Miss.  570,  14  Am.  St.  Eep.  596,  6  Soutli. 
244;  Cline  v.  Crescent  City  E.  E.  Co.,  43  La.  Ann.  327,  26  Am.  St. 
Eep.  187,  9  South.  122;  Lord  v.  Mobile,  113  Ala.  360,  21  South.  366; 
Carney  v.  Marseilles,  130  111.  401,  29  Am.  St.  Eep.  328,  26  N.  E.  491; 
Evanston  v.  Gunn,  99  U.  S.  660,  25  L.  ed.  306.  In  Colwell  v.  Water- 
bury,  74  Conn.  568,  51  Atl.  530,  57  L.  E.  A.  218,  the  court  said  that: 
"In  doing  the  work  of  constructing  and  repairing  its  highways  the 
city  was  clearly  performing  a  governmental  function."  And  in  ac- 
cordance with  that  theory  it  held  that  the  fact  that  part  of  the  ex- 
pense of  constructing  or  repairing  a  street  will  be  paid  for  by  those 
whose  property  is  specially  benefited  does  not  make  the  duty  of  re- 
pairing the  streets  any  less  a  governmental  one  than  if  the  entire 
expenses  were  to  be  paid  by  a  general  city  tax. 

c.  Degree  of  Care  to  "be  Used.— In  Nesbitt  v.  Greenville,  69  Miss. 
22  30  Am.  St.  Eep.  521,  10  South.  452,  ordinary  care  over  its  streets 
was  said  to  be  the  measure  of  diligence  imposed  upon  a  municipal- 
ity with  respect  to   its  streets,   and   that   the   municipality   was   not 
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an  insurer  against  injury  to  persons  using  its  streets.  In  Dallas  v. 
Moore  (Tex.  Civ.),  74  S.  W.  95,  it  was  said  that  in  the  absence  of 
a  positive  requirement  in  the  charter  of  the  city  to  keep  its  streets 
in  a  safe  or  reasonably  safe  condition,  the  city  is  only  required  to 
exercise  ordinary  care  to  keep  its  streets  in  a  reasonably  safe  condi- 
tion. In  Knightstown  v.  Musgrove,  116  Ind.  121,  9  Am.  St.  Eep.  827, 
18  N.  E.  452,  it  was  stated  that  the  duty  of  a  municipal  corporation 
is  to  keep  its  streets  in  such  a  condition  that  persons  using  them 
properly,  who  are  not  so  deficient  in  reasonable  prudence  and  ordi- 
nary care  as  to  bring  injury  upon  themselves,  can  do  so  without 
peril.  In  Pettengill  v.  Yonkers,  116  N.  Y.  558,  15  Am.  St.  Eep.  442, 
22  N.  E.  1095,  it  was  held  that  a  municipal  corporation  must  exer- 
cise reasonable  diligence  to  keep  its  streets  in  a  safe  condition  for 
public  travel,  and  that  this  rule  is  equally  applicable  whether  the  act 
or  omission  complained  of  is  that  of  the  municipality  or  of  some 
third  person.  In  another  New  York  case,  that  of  Turner  v.  New- 
burgh,  109  N.  Y.  301,  4  Am.  St.  Eep.  453,  16  N.  E.  344,  it  was  said 
that  the  city  is  not  a  guarantor  of  the  safety  of  persons  using  its 
streets,  and  that  it  is  only  bound  to  use  reasonable  care  in  maintain- 
ing safe  highways,  but  if  they  become  unsafe  without  its  fault,  it  is 
not  liable  unless  it  had  notice,  or  the  defect  has  existed  a  sufficient 
length  of  time  to  apprise  its  officers  of  its  existence  if  they  were 
diligent  in  performing  their  duties.  So,  also,  in  Eock  Island  v. 
Drost,  71  111.  App.  613,  it  was  said  that  a  city  was  under  an  absolute 
duty  of  keeping  its  streets  in  a  safe  condition,  and  was  only  required 
to  use  reasonable  care  to  keep  its  streets  in  such  a  condition.  And 
in  Colbourn  v.  Wilmington  (Del.),  56  Atl.  605,  the  care  and  diligence 
required  of  a  city  in  keeping  its  streets  free  from  obstructions  and 
its  electric  wires  along  such  streets  in  a  safe  condition  was  held  to 
be  merely  a  reasonable  care  and  diligence,  proportioned  to  the  dan- 
ger or  mischief  liable  to  result  from  its  omission. 

d.  Care  as  Dependent  upon  Topography  of  Street.— In  Blyhl  v. 
Waterville,  57  Minn.  115,  47  Am.  St.  Eep.  596,  58  N.  W.  817,  the 
court  treated  the  rule  in  regard  to  streets  and  sidewalks  as  synony- 
mous. In  that  case  the  court,  through  Chief  Justice  Gilfillan,  said: 
"We  have  not  used  the  term  'positive  duty'  in  the  sense  that  the 
corporation  insures  the  safe  condition  of  its  streets,  or  that  it  is 
bound  to  maintain  them  in  that  condition  without  reference  to  the 
difficulties  in  the  way  of  doing  so.  There  may  be  defects  that  are 
practically  irremediable.  The  topography  of  the  ground  may  be 
such  as  to  render  it  practically  impossible  to  have  the  streets  en- 
tirely safe.  In  that  case  the  people  must  accept  such  as  with  reason- 
able efforts  can  be  provided.  The  law  does  not  require  of  the  cor- 
poration unreasonable  things,  but  only  that  it  shall  employ,  in  per- 
forming its  duty  as  to  streets,  the  diligence,  care  and  skill  that  an 
ordinarily  prudent  person  having  a  similar  duty  to  perform  would 
employ.     If  it  do  so,  there  is  no  unreasonable  neglect.     So  far  as 
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concerns  the  safe  condition  of  a  street  or  sidewalk,  the  same  require- 
ment applies  to  adopting  a  plan  either  for  its  construction  or  repair. 
Of  course  the  corporation  would  not  be  liable  merely  because,  in  the 
opinion  of  a  jury,  a  safer  or  better  plan  might  have  been  adopted. 
To  illustrate:  We  may  suppose  a  not  uncommon  case,  where,  owing 
to  the  character  of  the  surface,  a  sidewalk  must  be  constructed  on 
one  of  two  plans,  each  leaving  it  more  or  less  unsafe — one  requiring 
a  slope  so  steep  as  to  be  unsafe;  the  other,  steps  that  will  make  it 
unsafe.  The  corporation  would  not  be  liable  for  the  dangers  in  the 
plan  adopted  merely  because,  in  the  opinion  of  a  jury,  the  other 
would  have  been  safer.  To  make  the  corporation  liable  the  plan 
adopted  would  have  to  be  so  much  and  so  obviously  more  unsafe  than 
the  other  as  to  show  a  neglect  to  employ  the  diligence,  judgment  and 
skill  in  determining  the  plan  which  ordinary  care  would  require." 
In  Wall  V.  Pittsburg,  205  Pa  St.  48,  54  Atl.  497,  the  injuries  sued  on 
were  caused  by  a  hole  near  a  crossing  leading  to  a  footwalk  along- 
side of  a  street  in  the  outskirts  of  the  city.  The  court  in  discuss- 
ing the  question,  after  adverting  to  the  sparsely  populated  district 
and  the  hilly  condition  of  the  street,  said:  "What  was  its  duty  as 
to  this  street,  not  closely  built  up,  having,  therefore,  a  small  popula- 
tion on  a  hillside  near  the  outskirts  of  the  city  territory!  Clearly, 
to  maintain  the  street  and  sidewalk  in  a  reasonably  safe  condition 
for  public  travel  under  such  circumstances  by  night  and  by  day.  It 
had  but  one  sidewalk,  that  on  the  north  side  of  the  street;  the  street 
was  very  slanting,  and  that  one  was  probably  sufficient  for  the  some- 
what thinly  scattered  inhabitants;  there  was  no  walk  on  the  south 
side  and  it  invited  no  one  to  walk  there.  But  it  did  profess  to  keep 
a  reasonably  safe  walk  on  the  north  side;  this  was  an  invitation  to 
the  public  to  use  it.  Whether  the  city  was  negligent  was,  therefore, 
a  question  for  the  jury  under  the  evidence,  and  not  for  the  court." 

e.  Care  as  Dependent  upon  Frequency  of  Use  of  Street.— In  Wall 
V.  Pittsburg,  205  Pa.  St.  48,  54  Atl.  497,  quoted  from  in  the  preceding 
section,  the  street  was  in  the  sparsely  populated  portion  of  the  out- 
skirts of  the  city.  The  court  held  that  the  duty  of  the  city  to  keep 
the  street  in  a  reasonably  safe  condition  was  not,  under  the  circum- 
stances, so  rigid  as  that  imposed  on  it  with  reference  to  the  closely 
built  up  portions  of  the  city,  but  relatively  it  was  the  same.  And 
in  Whitfield  v.  Meridian,  66  Miss,  570,  14  Am,  St,  Eep,  596,  6  South. 
244,  with  reference  to  the  same  duty,  the  court  remarked:  "It  is 
true,  we  think,  that  a  town  is  not  called  upon  to  open  new  streets 
in  advance  of  public  needs,  and  even  where  a  street  has  been  ac- 
cepted— recognized  as  a  public  way — a  different  and  less  degree  of 
care  may  suffice  for  one  infrequently  used  than  for  those  in  the  heart 
of  the  town.  But  it  does  not  follow,  because  a  way  is  but  little 
used,  that  the  city  may  permit  pitfalls  and  dangerous  precipices  to 
be  made  and  continued  in  it."  In  Mt.  Morris  v.  Kanode,  98  111.  App. 
373,  the  fact  that  a  street  was  in  the  outskirts  of  a  village  was  held 
insufficient  to  relieve  the  municipality  of  its  duty  to  exercise  rea- 
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sonable  care  to  keep  it  in  a  reasonably  safe  condition  for  public 
travel.  And  in  South  Omaha  v,  Powell,  50  Neb.  798,  70  N.  W.  391, 
the  court  said:  "It  was  the  duty  of  the  defendant  to  keep  all  its 
streets  and  bridges  in  a  reasonably  safe  condition  for  travel,  whether 
located  in  one  part  of  the  city  or  another;  and  its  care  and  diligence 
in  respect  of  them  are  not  controlled  or  affected  by  the  fact  that 
the  bridge  or  street  is  less  frequently  used  than  some  others  within 
the  municipality."  In  Musick  v.  Latrobe,  184  Pa.  St.  375,  39  Atl. 
226,  it  was  held  that  municipalities  are  not  bound  to  the  same  degree 
of  care  with  respect  to  an  alley  as  to  a  street,  unless  by  its  use  it 
has  in  fact  become  a  public  street. 

f.  Uses  for  Which  Street  must  be  Fitted. 
1.  In  General.— The  uses  for  which  a  municipality  is  required  to 
make  its  streets  reasonably  safe  would  seem  to  be  one  which  would 
not  be  very  clear  when  we  consider  the  vehicles  of  all  sorts,  including 
bicycles  and  automobiles,  which  make  use  of  city  streets.  The  ques- 
tion does  not  seem  to  have  been  adjudicated  to  the  extent  that  would 
seem  probable,  considering  the  extensive  use  of  vehicles  of  various 
forms  and  weights.  The  case  of  Jordan  v.  New  York,  44  App.  Div. 
149,  60  N.  Y.  Supp.  696,  affirmed  in  165  N.  Y.  657,  59  N.  E.  1124,  is  a 
very  recent  case  on  that  subject.  That  case  arose  because  of  the 
narrowness  of  a  driveway  over  a  sidewalk.  The  court,  after  stating 
that  it  would  take  judicial  notice  of  the  fact  that  the  width  of  the 
track  of  carriages  is  four  feet  eight  and  one-half  inches,  said:  "Who- 
ever has  occasion  to  lay  out  a  driveway  is  called  upon  only  to  lay 
it  with  reference  to  use  by  a  carriage  of  that  width,  unless  he  has 
reason  to  know  that  other  carriages  of  greater  width  are  accustomed 
to  be  driven  upon  it.  Undoubtedly  a  person  is  at  liberty  to  use  the 
highway  with  whatever  vehicle  he  may  see  fit  to  drive  upon  it, 
which  is  fit  for  that  purpose,  but  if  he  sees  fit  to  go  upon  the  public 
street  with  a  vehicle  of  unusual  construction  or  of  unusual  weight, 
if  the  highway  which  is  built  for  ordinary  carriages  and  to  sustain 
an  ordinary  weight  should  prove  too  narrow  for  his  carriage,  or  should 
break  down  under  the  extraordinary  weight  which  he  sees  fit  to  put 
upon  it,  he  cannot  insist  that  the  city  is  negligent.  Such  is  the  rule 
which  is  laid  down  in  regard  to  traction  engines  and  carriages  of 
such  weight  passing  over  ordinary  highways,  and  the  same  rule  should 
be  applied  in  regard  to  all  highways.  So,  therefore,  when  the  city 
built  this  driveway — if  it  did  build  it,  as  alleged  in  the  opening — 
it  was  called  upon  simply  to  make  provision  for  a  carriage  of  the 
ordinary  width  which  people  were  accustomed  to  use,  and  if  the 
carriage  which  was  in  use  at  the  time  the  accident  happened  did, 
by  reason  of  its  extreme  width,  take  up  so  large  a  proportion  of  this 
driveway  as  that  the  driveway,  which  for  a  carriage  of  ordinary 
width  would  have  been  safe,  became  unsafe  for  this  carriage  because 
of  its  extreme  width,  the  city  was  not  liable,  in  the  absence  of  proof 
that  trucks  of  this  extreme  width  were  accustomed  to  be  driven  over 
it."     It  would  seem  that  the  principles  set  forth  in  the  above  case 
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ought  to  be  applicable  to  the  use  of  streets  by  the  modern  traction 
engines,  which  are  commonly  called  automobiles.  The  question  of 
the  suitableness  of  streets  for  the  use  of  bicycles  has  frequently 
arisen.  We  will  consider  that  phase  of  the  matter  more  fully  in  the 
next  section.  The  court  in  Leslie  v.  Grand  Kapids,  120  Mich.  28,  78 
N.  W.  885,  adverted  to  the  subject.  It  held  that  a  bicycle  was  a 
vehicle,  but  stated  that  the  question  whether  the  Michigan  statute 
required  that  streets  be  kept  in  a  reasonably  safe  condition  for  bicy- 
cles had  never  before  arisen  in  that  state,  and  then  held  that  inas- 
much as  this  class  of  vehicles  was  in  use  only  to  a  limited  extent 
at  the  time  of  the  passage  of*  the  statute  that  the  legislature  had 
not  contemplated  such  a  use  at  that  time,  and  that  accordingly  rea- 
sonable care  in  the  construction  and  maintenance  of  highways  for 
ordinary  vehicles,  such  as  wagons  and  carriages,  was  the  measure  of 
the  duty  resting  on  the  municipality.  In  Nocks  v.  Whiting  (Iowa), 
102  N.  W.  109,  which  is  probably  the  latest  case  on  the  subject,  the 
court  said:  "That  cities  and  tpwns  are  required  to  keep  all  streets 
and  public  places  within  their  limits,  and  which  are  open  for  public 
use,  free  from  dangerous  obstructions  and  pitfalls,  and  in  a  condition 
of  reasonable  repair,  is  the  unquestioned  rule  of  law  in  this  state. 
And  the  requirement  is  broad  enough  to  cover  not  only  the  purposes 
of  public  travel,  but  any  use  to  which  the  street  may  be  subjected 
not  in  itself  violative  of  any  established  rule  of  law,  and  hence  im- 
proper and  illegal.  In  other  words,  the  duty  of  the  city  or  town 
does  not  end  when  it  has  prepared  a  way  over  which  those  engaged 
in  actual  travel  may  pass  with  convenience  and  reasonable  safety. 
Having  control  of  the  streets  and  public  places,  and  such  having  been 
thrown  open  to  the  public  use,  it  owes  the  further  duty  to  protect 
users  lawfully  entering  thereon  from  dangerous  defects  which  in 
reason  should  not  have  been  allowed  to  exist.  The  principle  involved 
is  that  which  applies  to  the  case  of  an  owner  of  private  grounds  who 
throws  the  same  open  to  and  invites  a  public  use  thereof.  He  may 
not  create  a  dangerous  condition  therein,  or  knowingly  continue  a 
created  danger,  not  obvious  in  its  character,  and  escape  liability  for 
injuries  resulting  therefrom";  citing  Haughey  v.  Hart,  62  Iowa, 
96,  17  N.  W.  189,  49  Am.  Eep.  138;  Young  v.  Harvey,  16  Ind.  314; 
Hurd  V.  Lacy,  93  Ala.  427,  30  Am.  St.  Eep.  61,  9  South.  378. 

2.  Rights  of  Bicyclists.— The  courts  do  not  seem  to  question  the 
rights  of  a  bicyclist  to  ride  his  vehicle  on  the  public  streets,  and 
in  the  consideration  of  such  cases  treat  them  in  very  much  the  same 
manner  as  where  the  injuries  have  been  sustained  while  driving  any 
other  vehicle.  Thus,  in  Kleopfert  v.  Minneapolis  (Minn.),  100  N.  W. 
669,  the  city  was  held  liable  to  a  bicyclist  injured  by  riding  into  a 
rope  stretched  across  a  city  street.  And  in  Louisville  v.  Keher,  25 
Ky.  Law  Eep.  2003,  79  S.  W.  270,  a  recovery  was  allowed  for  injuries 
sustained  while  riding  a  tandem  bicycle  into  a  large  rock  allowed 
to  remain  near  the  center  of  the  street.     A  judgment  in  favor  of  the 
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plaintiff  was  affirmed  in  Curry  v.  Erie  City,  209  Pa.  St.  283,  58  Atl. 
476.  In  that  case  a  girl  riding  on  a  bicycle  fell  because  of  a  de- 
pression caused  by  a  sinking  of  the  asphalt  pavement,  the  defect  not 
being  noticeable  because  the  surface  of  the  pavement  was  not  broken 
and  the  girl  having  no  knowledge  of  its  condition.  The  rights  of 
bicycles  on  highways  is  treated  in  the  monographic  note  to  Eiepe  v. 
Elting,  48  Am.  St.  Eep.  377.  The  case  of  Prather  v.  Spokane,  29 
Wash.  549,  92  Am.  St.  Kep.  923,  70  Pac.  55,  59  L.  E.  A.  346,  goes 
into  the  liability  of  a  city  for  injuries  caused  by  a  defective  bicycle 
path  maintained  by  the  city.  In  Fox  v.  Clarke,  25  E.  I.  515,  57  Atl. 
305,  a  statute  requiring  towns  to  keep  highways  in  repair  "so  that 
the  same  may  be  safe  and  convenient  for  travelers  with  their  teams, 
carts  and  carriages,"  was  held  not  to  require  towns  to  keep  such 
highways  safe  and  convenient  for  travelers  on  bicycles.  In  Smith 
v.  Village  of  Henderson,  54  App,  Div.  26,  66  N.  Y.  Supp.  347,  the 
injuries  were  received  while  riding  a  bicycle  along  a  village  street. 
The  street  was  slightly  hilly,  and  the  plaintiff's  foot  slipped  off 
from  her  pedal  just  as  she  reached  the  top  of  a  hill,  and  the  bicycle 
turned  diagonally  toward  the  side  of  the  street,  where  it  dropped 
her  into  a  hollow  or  depression  from  four  to  six  feet  below  the 
sidewalk  at  the  side  of  the  street.  The  street  sloped  from  the  mid- 
dle of  the  street  to  the  side.  There  was  no  guard-rail  or  barrier  to 
act  as  a  buffer  to  prevent  the  bicycle  from  going  over  the  sidewalk 
and  down  into  the  hole.  The  village  ordinance  prohibited  the  riding 
of  bicycles  on  sidewalks.  The  court  said:  "We  think  that  the  exer- 
cise of  reasonable  care  by  the  defendant  to  keep  its  streets  in  a  safe 
condition  for  bicycle  and  other  vehicle  travel  did  not  require  its 
officers  to  foresee  that  this  or  a  similar  accident  was  likely  to  happen 
to  an  ordinarily  careful  bicycle  rider  properly  using  the  carriage- 
way, and  that  it  is  not  chargeable  with  negligence  for  failure  to 
guard  against  the  same";  citing  Hubbell  v.  Yonkers,  104  N.  Y.  434, 
58  Am.  Eep.  522,  10  N.  E.  858;  Beltz  v.  Yonkers,  148  N.  Y.  67,  42 
N.  E.  401.  See,  also,  the  preceding  section  in  relation  to  this  subject. 
3.  Bights  of  Pedestrians.— The  principal  case  is  based  on  injuries 
sustained  by  a  pedestrian  while  crossing  the  street,  though  the  opinion 
does  not  show  whether  the  plaintiff  was  crossing  the  street  at  a 
regular  crossing  or  at  some  intermediate  place.  As  has  been  shown 
before,  it  seems  that  the  condition  in  which  the  street  is  required  to 
be  kept  is  more  or  less  dependent  upon  the  amount  of  public  travel 
upon  it.  The  cases  illustrative  of  the  rule  will  be  adverted  to  later 
on,  but  the  general  rule  in  this  class  of  cases  is  well  shown  in  Magaha 
V.  Hagerstown,  95  Md.  62,  93  Am.  St.  Eep.  317,  51  Atl.  832,  wherein 
the  court  said:  "It  is  not  negligence  per  se  for  a  pedestrian  to  cross 
from  one  side  of  the  street  to  the  other,  and  it  has  been  held  by 
this  court  'that  persons  have  the  right  to  cross  the  streets  at  any 
point  along  the  thoroughfare':  Baltimore  Traction  Co.  v.  Helen,  84 
Md.  526,  36  Atl.  121,  36  L.  E.  A.  215,  and  others  there  cited.     If  a 
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municipality  provides  suitable  and  convenient  crossings,  pedestrians 
cannot  expect  the  whole  of  the  thoroughfare  to  be  kept  as  clean 
and  smooth  as  the  sidewalks,  but  unless  he  has  notice  of  some  defect, 
or  by  the  use  of  due  care  could  discover  it,  a  person  who  crosses  a 
street  at  a  place  other  than  a  fixed  crossing  cannot  be  said  to  be 
thereby  necessarily  guilty  of  negligence.  And  when,  as  in  this  case, 
the  nearest  crossing  is  four  hundred  feet  away,  it  would  be  exacting 
a  great  deal  of  a  pedestrian  to  require  him  to  go  to  it,  instead  of 
crossing  where  he  is  to  speak  to  a  friend  who  is  on  the  dpposite 
side.  *A  person  desiring  to  cross  the  street,  either  in  the  night-time 
or  in  the  daytime,  is  not  confined  to  a  crossing.  He  has  a  right  to 
assume  that  all  parts  of  the  street  intended  for  travel  are  reasonably 
safe':  Brusso  v.  Buffalo,  90  N.  Y.  679.  See,  also.  Baker  v.  Grand 
Eapids,  111  Mich.  447,  69  N.  W.  740;  Lincoln  v.  Detroit,  101  Mich. 
245,  59  N.  W.  617;  Eaymond  v.  Lowell,  6  Cush.  524,  53  Am.  Dec. 
57;  Junction  City  v.  Blades,  59  Kan.  774,  52  Pac.  44."  So,  also,  in 
City  of  Louisville  v.  Johnson,  25  Ky.  Law  Eep.  685,  69  S.  W.  803,  the 
court  said:  "While  there  is  some  conflict  in  the  authorities,  the 
weight  of  authority  sustains  the  rule  heretofore  announced  by  this 
court  that  a  pedestrian  is  not  confined  to  the  footway  crossing,  but 
if  ignorant  of  any  danger  may  cross  a  street  at  any  point  that  suits 
his  convenience  without  imputation  of  negligence";  citing  Glasgow 
V.  Gillenwaters,  113  Ky.  140,  67  S.  W.  381;  Lexington  v.  Auger,  4 
Ky.  Law  Rep.  24;  Shearman  and  Eedfield  on  Negligence,  sec.  375; 
Brusso  V.  Buffalo,  90  N.  Y.  679;  Collins  v.  Dodge,  37  Minn.  503,  35 
N.  W.  368;  Coombs  v.  Purrington,  42  Me.  332;  Eaymond  v.  Lowell, 
6  Cush.  524,  53  Am.  Dec.  57,  and  note,  page  67;  Bell  v.  Clarion,  113 
Iowa,  126,  84  N.  W.  962;  Olathe  v.  Mizee,  48  Kan.  435,  29  Pac.  754, 
30  Am.  St.  Eep.  308. 

g.  Care  Required  Where  Street  is  Intended  as  a  Boulevard.— In 
McDonald  v.  St.  Paul,  82  Minn.  308,  83  Am.  St.  Eep.  428,  84  N.  W. 
1022,  the  plaintiff,  while  attempting  to  "cut  across"  the  oblong 
portion  of  a  grass  plot  on  a  boulevard  in  order  to  catch  a  car,  was 
knocked  down  by  a  wire  stretched  from  a  tree  support  to  a  stake. 
The  court,  in  afiirming  a  judgment  in  her  favor,  said:  "The  right  of 
a  municipality  to  determine  within  reasonable  limits  what  part  of  a 
street  in  a  residence  distict  shall  be  set  apart  for  exclusive  use  of 
pedestrians,  and  what  part  for  boulevards  with  grass,  trees  and  flow- 
ers planted  thereon  is  now  undoubted.  There  are  adjudged  cases, 
decided  in  the  early  history  of  municipalities,  when  the  stern  taste 
and  asceticism  of  the  times  could  see  no  other  use  for  a  public  street 
than  a  means  of  getting  from  one  place  to  another,  which  are  not 
in  harmony  with  the  rule  we  have  stated.  But  in  this  state  streets 
are  laid  out  or  dedicated  for  many  purposes  other  than  the  accom- 
modation of  public  travel  in  the  ordinary  way.  They  are  intended 
for  the  purpose  of  furnishing  light  and  air,  and  in  the  residence 
district  for  boulevarding  portions  of  them,  thereby  adding  to  the 
beauty  of  the  city  and  contributing  to  the  health  and  happiness  of 
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its  citizens.  Of  course  the  primary  purpose  of  a  street  is  to  accom- 
modate public  travel,  but  whenever  any  portion  of  a  street  not  used 
for  business  purposes  can  be  set  apart  for  park  or  boulevard  pur- 
poses without  any  substantial  impairment  of  such  primary  purpose, 
the  municipality  may  set  apart  such  portion  for  boulevards  and 
other  similar  public  purposes."  The  court  then  held  that  where  a 
city  improves  a  part  of  a  street  for  a  boulevard,  that  it  is  not 
bound  to  use  due  care  to  keep  such  portion  of  the  street  free  from 
all  obvious  obstructions  necessarily  incident  to  its  use  as  a  boulevard, 
but  that  it  cannot  allow  on  its  boulevards,  and  especially  on  those 
at  street  corners,  anything  in  the  nature  of  a  dangerous  pitfall,  trap, 
snare  or  like  obstruction,  whereby  the  traveler,  yielding  to  the  im- 
pulse of  the  average  person  to  cut  across  the  corner  when  in  a  hurry, 
may  be  injured.  But  where  the  facts  present  a  fair  question  upon 
which  reasonable  men  might  differ,  it  is  for  the  jury.  In  Burridge 
V.  Detroit,  117  Mich.  557,  72  Am.  St.  Eep.  582,  76  S.  W.  84,  42  L.  E.  A. 
684,  a  boulevard  which  furnishes  to  the  traveling  public  all  the  con- 
veniences of  an  ordinary  street,  and  which  is  equally  inviting  to  the 
public,  although  an  unusual  space  on  either  side  is  devoted  to  a  lawn, 
was  held  to  be  a  street  or  highway  within  the  meaning  of  a  statute 
fixing  the  liability  of  a  municipality  for  defects  in  ways  including 
sidewalks.  In  connection  with  this  subject,  see,  also,  Mc Arthur  v. 
Saginaw,  58  Mich.  357,  55  Am.  Eep.  687,  25  N.  W.  313;  Monongahela 
▼.  Fischer,  111  Pa.  St.  9,  56  Am.  Eep.  241,  2  Atl.  87. 

h.  Necessity  for  Care  to  Extend  to  All  Portion^  of  Street.— The 
statements  of  the  rule  as  to  the  care  to  be  exercised  by  a  municipality 
with  respect  to  all  portions  of  the  street  are  not  uniform.  In  Delphi 
V.  Lowery,  74  Ind.  523,  39  Am.  Eep.  98,  it  was  said:  "The  duty 
resting  upon  the  municipality  is  not  fully  discharged  by  making  the 
traveled  part  of  the  highway  safe,  but  such  measures  as  ordinary 
prudence  requires  must  be  taken  to  prevent  persons,  using  ordinary 
care,  from  falling  into  dangerous  places  along  the  sides,  or  in  close 
proximity  to  the  termination  of  the  highway  of  the  municipality"; 
citing  Alger  v.  Lowell,  3  Allen,  402;  Murphy  v,  Gloucester,  105  Mass. 
470;  Davis  v.  Hill,  41  N.  H.  329;  Palmer  v.  Andover,  2  Gush.  600; 
Niblett  V.  Mayor  etc.,  12  Heisk.  684,  27  Am.  Eep.  755;  Hey  v.  Phila- 
delphia, 81  Pa.  St.  44,  22  Am.  Eep.  733;  Higert  v.  Greencastle,  43 
Ind.  574.  It  was  also  stated  in  a  very  recent  case  of  Indiana— that 
of  Thuis  V.  Vincennes  (Ind.  App.),  73  N.  E.  141— that  the  duty  to 
keep  its  streets  in  repair  is  not  limited  to  the  traveled  portions  of 
the  streets.  In  Fockles  v.  Kansas  Gity,  94  Mo.  App.  464,  68  S.  W. 
363,  it  was  also  held  that  a  city  must  keep  all  parts  of  its  streets 
in  a  reasonably  safe  condition  for  travel.  But  it  was  held  in  Ehyner 
V.  Menasha,  97  "Wis.  523,  73  N.  W.  41,  that  the  liability  for  defects 
is  limited  primarily  to  damages  caused  by  defects  in  the  traveled 
portion,  but  that  the  object  causing  the  injury  need  not  be  within 
the  highway  if  so  connected  with  it  as  to  affect  the  safety  and  con- 
venience of  those  using  the  traveled  track.     And  in  Lamb  v.  Cedar 
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Eapids,  108  Iowa,  629,  79  N.  W.  366,  it  was  conceded  that  the  duty 
of  the  city  to  keep  its  streets  in  reasonably  good  condition  free  from 
defects  and  obstructions  dangerous  to  the  public,  extends  only  to  so 
much  of  each  street  as  is  customarily  used  by  the  public,  but  the 
court  held  that  the  city  might  also  be  held  liable  for  defects  in  a 
street  left  in  its  natural  condition  where  it  has  been  opened  for 
public  use.  In  the  case  of  Bunch  v.  Edenton,  90  N.  C.  431,  the  acci- 
dent happened  because  of  plaintiff  stepping  off  the  sidewalk  into  a 
cellar  excavation,  but  the  court  treated  the  case  as  being  one  with 
reference  to  a  defective  street.  It  said:  "The  side  [of]  the  street 
is  of  a  material  part  of  it,  and  must  be  kept  free  from  danger,  how- 
ever the  same  may  arise,  as  well  as  other  portions  of  the  street. 
Pits  and  other  dangerous  places  immediately  adjoining  it  and  near 
it  make  it  perilous,  and  such  places  are  nuisances.  When  these  are 
permitted  to  exist  and  the  streets  are  not  properly  protected  against 
them,  the  latter  are  not  in  reasonable  repair":  See,  also,  Adams  v. 
Natick,  13  Allen,  429;  Williams  v.  Clinton,  28  Conn.  264;  Parker  v. 
Macon,  39  Ga.  725,  99  Am.  Dec.  486;  Norristown  v.  Moyer,  67  Pa.  St. 
355,  to  the  same  general  effect. 

In  Drew  v.  Sutton,  55  Vt.  586,  45  Am.  Eep.  644,  the  injury  was  re- 
ceived because  of  driving  off  an  embankment  into  a  mill  pond.  The 
court  remarked  that:  "If  a  railing  is  lacking  where  one  is  necessary 
to  the  safety  of  travelers,  the  traveled  way  itself  is  thereby  rendered 
unsafe  and  out  of  repair.  And  it  makes  no  difference  whether  this 
necessity  for  a  railing  is  created  by  the  condition  of  things  within 
the  limits  of  the  way  or  without  the  limits  but  in  dangerous  prox- 
imity to  the  way.  In  either  case  the  question  is,  Does  the  safety 
of  the  traveler  require  a  railing?  Is  the  road  reasonably  safe  and 
sufficient  without  one?  In  this  case  the  insufficiency  complained  of 
is  the  lack  of  a  railing  or  other  muniment  to  guard  against  the  steep 
bank  that  came  within  about  six  inches  of  the  westerly  limit  of  the 
highway,  the  surface  of  the  ground  at  this  point  being  smooth  and 
level  to  the  very  brink,  not  affording  even  the  obstruction  of  a  ditch 
or  a  rough  margin  to  warn  the  traveler  that  he  is  out  of  the  road. 
This  is  in  no  just  sense  a  case  of  voluntary  departure  nor  of  straying 
from  the  way  like  many  of  the  cases  relied  upon  by  the  defendant, 
and  the  law  of  those  cases  is  not  applicable."  In  Puffer  v.  Orange, 
122  Mass.  389,  23  Am.  Eep.  368,  the  court  recognized  the  rule  that  a 
municipality  was  bound  to  erect  barriers  or  railings  where  a  danger- 
ous place  is  in  such  close  proximity  as  to  make  traveling  on  the  high- 
way unsafe,  but  it  held  that  it  was  not  bound  to  do  so  in  order  to 
prevent  travelers  from  strajdng  off  from  the  highway:  See,  also,  Mc- 
Hugh  v.  St.  Paul,  67  Minn.  441,  70  N.  W.  5,  to  the  same  effect. 

i.  Necessity  to  Keep  Streets  Lighted.— A  municipality  is  under  no 
obligation  to  light  its  streets  where  they  are  reasonably  safe  for 
travel  unless  the  duty  to  do  so  is  imposed  by  its  charter:  Miller  v. 
St.  Paul,  38  Minn.  134,  36  N.  W.  271;  McHugh  v.  St.  Paul,  67  Minn. 
441,  70  N.  W.  5;  Canavan  v.  Oil  City,  183  Pa.  St.  611,  38  Atl.  1096. 
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And  in  Vincennes  v.  Thuis,  28  Ind.  App.  523,  63  N.  E.  315,  it  was 
said  that  a  city  is  not  negligent  per  se  in  failing  to  exercise  its  au- 
thority to  light  its  streets.  And  in  Bohl  v.  Dell  Eapids,  15  S.  Dak. 
619,  91  N.  W.  315,  it  was  said  that  in  the  absence  of  charter  or 
statutory  requirement,  the  city  was  under  no  obligation  to  keep  its 
streets  lighted,  even  though  it  had  the  appliances.  And  in  Vincennes 
V.  Spees  (Ind.  App.),  72  N.  E.  531,  it  was  remarked  that  negligence 
could  not  be  imputed  to  a  city  for  a  failure  to  light  its  streets,  for 
that  is  a  governmental  function. 

The  absence  of  lights  as  warning  signals  to  obstructions  or  exca- 
vations will  be  considered  in  the  next  and  subsequent  sections  of 
this  note. 

j.  Care  Required  Where  Obstructions  or  Excavations  Exist.— A 
municipal  corporation  is  charged  with  notice  of  such  defects  in  ob- 
structions in  its  streets  as  ordinary  care  will  discover,  no  matter 
whether  they  be  created  by  the  city  itself  or  by  someone  else:  Nesbitt 
V.  Greenville,  69  Miss.  22,  30  Am.  St.  Eep.  521,  10  South.  452.  In 
Drake  v.  Seattle,  30  Wash.  81,  94  Am.  St.  Eep.  844,  70  Pac.  231,  it 
was  held  that  the  duty  to  guard  excavations  made  in  a  street  by  an 
independent  contractor  rests  primarily  upon  the  city,  and  that  this 
duty  cannot  be  delegated  so  as  to  escape  liability.  In  this  connection, 
see,  also,  Deming  v.  Terminal  Ey.,  169  N.  Y.  1,  88  Am.  St.  Eep.  521, 
61  N.  E.  983,  and  monographic  note  to  Covington  etc.  Bridge  Co.  v. 
Steinbrock,  76  Am.  St.  Eep.  417.  In  the  very  recent  case  of  Vin- 
cennes V.  Spees  (Ind.  App.),  72  N.  E.  531,  it  was  said:  "It  is  as 
much  the  duty  of  a  municipality  to  cause  the  removal  of  an  obstruc- 
tion to  the  public  highway  or  to  guard  against  it  where  it  has  been 
placed  there  by  a  third  person  as  it  is  if  placed  there  by  itself": 
See,  also,  Koch  v.  Williamsport,  195  Pa.  St.  488,  46  Atl.  67,  to  same 
effect.  The  general  rule  was  stated  in  Pettengill  v.  Yonkers,  116 
N.  Y.  558,  15  Am.  St.  Eep.  442,  22  N.  E.  1095,  to  be  that  a  municipal 
corporation,  when  private  or  public  improvements  are  being  made  in 
its  streets,  must  guard  them  so  as  to  protect  travelers  from  resulting 
injuries  theirefrom,  and,  if  necessary  to  prevent  accidents,  should 
close  the  street  against  the  public  so  that  no  harm  can  happen  if  the 
work  be  delayed.  In  Louisville  v.  Keher,  25  Ky.  Law  Eep.  2003,  79 
S.  W.  270,  it  was  held  that  where  the  city  has  knowledge  of  a  danger- 
ous obstruction  in  a  street,  it  is  bound  to  exercise  ordinary  care  to 
protect  travelers  thereon.  In  a  late  case  in  Nebraska — that  of  South 
Omaha  v.  Burke  (Neb.),  91  N.  W.  562— it  was  stated  that  the  duty 
ordinarily  resting  on  a  city  to  maintain  its  streets  in  a  reasonably 
safe  condition  for  travel  in  the  ordinary  way  is  suspended  during 
the  time  occupied  in  making  repairs  and  improvements.  But  it  un- 
doubtedly follows,  as  was  held  in  Hyde  v.  Boston  (Mass.),  71  N.  E. 
118,  that  where  excavations  are  being  made  and  obstructions  being 
placed  in  a  street,  the  municipality  must,  so  far  as  the  street  is  per- 
mitted to  remain  open  for  travel,  take  proper  precautions  to  guard 
against  accidents  and  render  it  safe  for  travel:  See  Kansas  City 
Am.  St.  Rep.,  Vol.  103—18 
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V.  McDonald,  60  Kan.  481,  57  Pac.  123,  to  the  same  effect.  In  Ray 
V.  Poplar  Bluff,  70  Mo.  App.  252,  it  was  said  that  where  a  street 
is  necessarily  obstructed  as  a  result  of  work  done  by  an  independent 
contractor,  the  city  must  see  that  the  street  is  made  reasonably  safe 
for  night  travel.  The  right  of  private  persons  to  occupy  or  obstruct 
public  streets  was  treated  in  the  note  to  Callanan  v.  Gilman,  1  Am. 
St.  Rep.  840.  In  O'Neil  v.  Bates,  20  R.  I.  793,  40  Atl.  236,  a  municipal 
corporation,  while  having  a  sewer  trench  dug,  inclosed  a  portion  of 
the  street  and  employed  a  watchman  to  see  that  the  barriers  were 
kept  up.  A  barrier  was  taken  down  without  authority  during  the 
absence  of  the  watchmen  on  duty  elsewhere  along  the  trench.  The 
court  held  that  the  municipality  was  not  negligent.  In  Campbell  v. 
Stanberry,  85  Mo.  App.  159,  it  was  held  that  a  municipal  corporation, 
where  a  ditch  is  left  open  in  one  of  its  streets,  must  guard  the  ditch 
by  rails  or  lights,  but  that  it  is  not  compelled  to  use  both  rails  and 
light. 

k.  Duty  to  Replace  Warning  Signal  Improperly  Eemoved.— In 
Fox  V.  Chelsea,  171  Mass,  297,  50  N.  E.  622,  the  court  held  that  it 
is  the  duty  of  a  city  to  take  proper  precautions  to  prevent  the  re- 
moval of  lights  or  barriers  at  dangerous  excavations  in  a  street,  and 
to  speedily  replace  them  if  they  are  removed.  The  same  principles 
were  upheld  in  Prentiss  v.  Boston,  112  Mass.  43,  and  Blessington  v. 
Boston,  153  Mass.  409,  26  N.  E.  1113. 

IV.  Care  Seq.uired  of  Persons  Using  Streets, 
a.  In  General.— In  Junction  City  v.  Blades,  59  Kan.  774,  52  Pac. 
444,  it  was  argued  that  sidewalks  and  not  streets  are  primarily  for 
pedestrians;  that  if  a  person  choose  to  travel  on  the  street  in  prefer- 
ence to  the  sidewalk  that  he  must  hazard  the  perils  of  the  street; 
and  that  if  the  pedestrian  has  knowledge  of  dangers  in  the  street  he 
cannot  recover.  The  court,  in  answer  to  this  argument,  said:  "The 
law  does  not  require  a  pedestrian  to  confine  himself  to  the  sidewalks 
of  a  city.  He  may,  through  caprice  or  for  pleasure,  use  the  street 
as  well.  We  know  of  no  decisions  denying  him  such  right.  It  is  true 
that  if  he  prefers  to  walk  in  the  street,  rather  than  on  the  sidewalk, 
he  must  exercise  ordinary  care  and  caution  to  avoid  such  dangers 
as  he  knows,  or  has  reasonable  ground  to  believe,  will  beset  him." 
In  Russell  v.  Monroe,  116  N.  C.  720,  47  Am.  St.  Rep.  823,  21  S.  E. 
550,  the  court,  in  discussing  the  degree  of  care  to  be  used  by  a  pedes- 
trian at  the  junction  of  streets  and  sidewalks,  remarked  that  the 
pedestrian  was  warranted  in  assuming  that  the  town  authorities  had 
performed  their  duty;  that  she  was  not  required  to  keep  a  snarp  or 
constant  lookout  for  defects  which  could  not  be  reasonably  expected; 
and  that  having  no  actual  knowledge  of  the  defect  from  which  she 
was  injured,  that  she  was  not  required  to  exercise  the  same  degree 
of  diligence  that  an  engineer  in  charge  of  a  train  must  use.  In 
Iseminger  v.  York  Haven  etc.  Co.,  206  Pa.  St.  591,  56  Atl.  66,  the  de- 
feet  was  a  hole  partly  on  the  street  and  partly  on  the  sidewalk.     The 
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court,  in  discussing,  remarked  that  persons  walking  on  a  city  street 
are  bound  to  use  their  eyes  and  watch  where  they  are  going,  and 
they  assume  the  risk  of  ordinary  inequalities  in  the  surface  of  the 
pavement  and  of  slight  obstructions  which  are  to  be  expected,  but 
held  it  was  a  question  for  the  jury  in  the  case  at  bar.  In  Spring 
Valley  v.  Gavin,  182  111,  232,  54  N.  E,  1035,  it  was  held  that  a  person 
using  a  public  street  is  only  required  to  use  ordinary  care  to  avoid 
danger  from  known  defects  therein,  but  that  such  care  should  be  com- 
mensurate with  the  peril  to  which  he  is  exposed.  It  does  not  seem 
to  be  disputed  that  in  the  absence  of  knowledge  of  defects  in  a  street 
that  the  person  using  the  street  in  any  manner  is  obliged  to  use  only 
ordinary  care,  but  the  expressions  of  the  court  are  not  so  clear  where 
the  street  is  obviously  defective.  This  phase  of  the  subject  will  be 
considered  in  a  subsequent  section.  It  was  stated  in  Eichmond  v. 
Leaker,  99  Va.  1,  37  S.  E,  348,  in  a  general  way,  that  where  a  traveler 
or  pedestrian,  in  passing  along  a  street,  sees  an  obstruction,  it  is  his 
duty  to  exercise  greater  care,  no  matter  whether  the  circumstances 
are  sufficient  to  arouse  his  fear  or  not. 

1).    Care  to  be  Used  by  Special  Classes  of  Persons. 

1.  By  Cyclists  and  City  Firemen.— In  Walsh  v.  Central  New  York 
etc.  Co.,  176  N.  Y.  163,  68  N.  E.  146,  a  bicyclist  riding  in  the  night- 
time on  a  street  in  which  a  trench  was  being  excavated,  and  in  which 
red  lights  and  up-turned  dirt  indicated  danger,  was  held  bound  to 
exercise  unusual  care,  and  by  unusual  care  was  meant  a  greater  de- 
gree of  care  than  was  necessary  to  be  used  on  an  unobstructed  street. 
In  Coots  V.  Detroit,  75  Mich.  628,  43  N.  W,  17,  5  L.  E.  A,  315,  the 
plaintiff,  who  was  in  the  employ  of  the  fire  department  as  an  engine 
driver,  was  injured  by  driving  into  a  hole  which  was  eighteen  inches 
deep  and  from  three  to  four  feet  in  width,  and  about  ten  feet  in 
length  crosswise  of  the  street.  He  knew  of  a  bad  spot  on  the  other 
side  of  the  street,  and  had  changed  his  course  to  avoid  it,  but  was 
driving  nearly  in  the  center  of  the  street  when  injured.  It  was 
argued  that  he  should  have  seen  the  hole  had  he  exercised  ordinary 
care,  but  the  court  held  that  although  the  argument  would  be  of 
great  force,  and  perhaps  conclusive,  as  against  an  ordinary  traveler, 
that  it  did  not  apply  to  him  on  account  of  the  nature  of  his  employ- 
ment. And  the  court  also  held  that  he  did  not  assume  the  risk  of 
such  defects  in  streets  by  the  nature  of  his  employment.  The  same 
ruling  was  made  in  Kansas  City  v.  McDonald,  60  Kan.  481,  57  Pac. 
123,  45  L.  E,  A.  429.  In  the  case  it  was  also  urged  that  the  plaintiff 
could  not  recover  because  the  hook-and-ladder  wagon  was  being 
driven  faster  than  the  rate  of  speed  prescribed  by  a  city  ordinance, 
but  the  court  held  that  the  ordinance  did  not  apply  to  the  fire  depart- 
ment. 

2.  By  Guest  of  Driver.— In  Knightstown  v.  Musgrove,  116  Ind. 
121,  9  Am.  St.  Eep.  827,  18  N.  E.  452,  it  was  held  that  where  a  person 
accepts  an  invitation  to  ride  in  a  carriage,  and  thereby  becomes  in 
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effect  a  comparatively  passive  guest,  without  authority  to  direct  or 
control  the  conduct  or  movements  of  the  driver,  and  has  no  reason 
to  suspect  the  prudence  or  competency  of  the  driver  to  drive  in  a 
careful  or  skillful  manner,  the  driver's  want  of  care  should  not  be 
imputed  to  the  guest,  so  as  to  deprive  him  of  recovering  from  the 
city  for  its  negligence  in  obstructing  the  street. 

3.  By  Blind  Pedestrian.— In  Hill  v.  Glenwood  (Iowa),  100  N.  W. 
522,  it  was  argued  that  a  blind  person  who  attempts  to  use  a  public 
street  must  exercise  a  higher  degree  of  care  and  caution  than  a  person 
ordinarily  would  be  expected  or  required  to  use  had  he  full  possession 
of  his  sense  of  sight.  The  court,  however,  refused  to  assent  to  the 
proposition.  It  held  that  the  care  which  a  person  using  the  street 
is  bound  to  exercise  is  the  ordinary  and  reasonable  care  of  a  person 
of  average  prudence  and  foresight.  It  said:  "The  streets  are  for  the 
use  of  the  general  public  without  discrimination;  for  the  weak,  the 
lame,  the  halt  and  the  blind,  as  well  as  for  those  possessing  perfect 
health,  strength,  and  vision.  The  law  casts  upon  one  no  greater 
burden  of  care  than  upon  the  other.  It  is  true,  however,  that  in 
determining  what  is  reasonable  or  ordinary  care  we  must  look  to 
the  circumstances  and  surroundings  of  each  particular  case";  and 
continuing  the  court  said:  "In  the  case  before  us  the  plaintiff's  blind- 
ness is  simply  one  of  the  facts  which  the  jury  must  give  consideration 
in  finding  whether  he  did  or  did  not  act  with  the  care  which  a  rea- 
sonably prudent  man  would  ordinarily  exercise  when  burdened  by 
such  infirmity.  In  other  words,  the  measures  which  a  traveler  upon 
the  street  must  employ  for  his  own  protection  depend  upon  the  nature 
and  extent  of  the  peril  to  which  he  knows,  or  in  the  exercise  of 
reasonable  prudence  ought  to  know,  he  is  exposed.  The  greater  and 
more  imminent  the  risk,  the  more  he  is  required  ta  look  out  for  and 
guard  against  injury  to  himself;  but  the  care  thus  exercised  is  neither 
more  nor  less  than  ordinary — the  care  which  men  of  ordinary  pru- 
dence and  experience  may  reasonably  be  expected  to  exercise  under 
like  circumstances."  The  same  question  arose  in  Foy  v.  Winston, 
126  N.  C.  381,  35  S.  E.  609,  the  defendant  urging  that  the  plaintiff, 
who  was  blind,  was  negligent  in  using  the  streets  without  an  attend- 
ant, or  unless  with  his  staff  he  constantly  felt  his  way  before  and 
on  all  sides  of  him,  but  the  court  held  that  it  was  not  negligent  for 
the  plaintiff  to  pass  along  the  public  sidewalk  without  a  guide  and 
without  making  every  effort  to  ascertain  if  any  danger  was  in  his 
way,  but  the  court  also  said  that  being  blind  did  not  relieve  him 
from  exercising  ordinary  care  in  passing  along  the  sidewalk,  and  that 
ordinary  care  on  his  part  meant  a  higher  degree  of  care  than  would 
be  required  of  a  person  in  the  possession  of  his  senses.  Under  some- 
what similar  circumstances  the  question  whether  a  blind  man  was 
negligent  in  going  about  the  streets  of  Boston  unattended,  was  held 
in  Smith  v.  Wildes,  143  Mass.  556,  10  N.  E.  446,  to  be  a  question  for 
the  jury. 
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4.  By  Driver  of  Blind  Horse.— In  Whitman  v.  Lewiston,  97  Mc. 
519,  55  Atl.  414,  the  driver  of  a  blind  horse  was  held  guilty  of  con- 
tributory negligence.  The  court  said  that  the  driver  of  a  blind 
horse  was  required  to  use  a  great  degree  of  care.  The  night  during 
which  the  plaintiff  was  driving  was  a  very  clear  and  bright  one.  The 
obstruction  causing  the  injuries  was  a  pile  of  earth  four  feet  high 
taken  from  a  sewer  excavation;  it  was  to  some  extent  guarded  by  a 
barrel  and  some  planks,  but  had  no  lantern. 

c.  Eight  to  Assume  that  Street  is  Safe.— As  was  shown  in  the 
early  part  of  this  discussion,  a  person  traveling  on  a  street  in  con- 
stant use  by  the  public  has  the  right  to  assume,  in  the  absence  of 
knowledge  of  its  dangerous  condition,  that  it  is  reasonably  safe  for 
ordinary  travel:  Salem  v.  Webster,  95  111.  App.  120,  affirmed  in  192 
111.  369,  61  N.  E.  323;  Louisville  v.  Keher,  25  Ky.  Law  Eep.  2003,  79 
S.  W.  270;  Gallamore  v.  Olympia,  34  Wash.  379,  75  Pac.  978. 

d.  Eight  of  Pedestrian  to  Cross  the  Street  at  Any  Place.— And  in 
accordance  with  what  has  just  been  said,  it  is  also  held  that  a  person 
desiring  to  cross  a  street  is  not  confined  to  the  regular  crossing,  and 
may  assume,  in  the  absence  of  knowledge  to  the  contrary,  that  all 
parts  of  the  street,  which  are  intended  for  travel,  are  reasonably  safe. 
Hence  he  may  cross  at  any  point  without  being  subject  to  the  im- 
putation of  negligence  from  the  mere  fact  of  crossing:  Bell  v.  Town 
of  Clarion,  115  Iowa,  357,  88  N,  W.  824;  Olathe  v.  Mizee,  48  Kan, 
435,  30  Am.  St.  Eep.  308,  29  Pac.  754;  Baker  v.  Grand  Kapids,  111 
Mich.  447,  69  N.  W.  740;  Brusso  v.  Buffalo,  90  N.  Y.  679;  Eaymond 
V.  Lowell,  6  Cush.  524,  53  Am.  Dec.  57.  In  Winchester  v.  Carroll, 
99  Va.  727,  40  S.  E.  37,  the  court  remarked  that  although  the  crossing 
of  a  street  at  a  place  other  than  the  regular  crossing  was  not  negli- 
gence per  se,  still  where  the  sidewalk  was  several  feet  higher  than 
the  street,  an  instruction  should  differentiate  where  the  pedestrian 
has  knowledge  of  the  defect  which  renders  crossing  the  street  dan- 
gerous from  a  case  where  he  is  ignorant  of  such  a  fact. 

e.    Effect  of  Previous  Knowledge  of  Defective  Conditions. 

1.  In  General.— It  is  not  negligence,  as  a  matter  of  law,  for  a 
person  to  use  a  street  which  he  knows  to  be  defective:  Frankfort  v. 
Coleman,  19  Ind.  App.  368,  65  Am.  Eep.  412,  49  N.  E.  474;  Harvey  v. 
Clarinda,  111  Iowa,  628,  82  N.  W.  994;  Fox  v.  Chelsea,  171  Mass.  297, 
50  N.  E.  622.  In  Charlottesville  v.  Stratton,  102  Va.  95,  45  S.  E. 
739,  it  was  said  that  it  is  not  negligence  per  se  for  one  to  use  a  street 
known  to  be  dangerous  if  reasonably  prudent  men  differ  as  to  the 
propriety  of  encountering  the  danger.  So,  also,  it  has  been  held  that 
the  fact  that  the  person  injured  by  a  defect  in  a  street  knew  of  the 
defect  previously  is  merely  a  circumstance  to  be  considered  by  the 
jury  in  determining  whether  he  was  guilty  of  contributory  negligence: 
Hollingsworth  v.  Fort  Dodge  (Iowa),  101  N.  W.  455;  Bussell  v.  Fort 
Dodge  (Iowa),  101  N.  W.  1126;  West  Kentucky  Tel.  Co.  v.  Pharis, 
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25  Ky.  Law  Eep.  1838,  78  S.  W.  917;  South  Omaha  v.  Taylor  (Neb.), 
96  N.  W.  209.  In  Dallas  v.  Muncton  (Tex.  Civ.),  83  S.  W.  431,  it 
was  said  that  one  may  travel  on  a  street  although  he  knows  it  to  be 
unsafe,  and  there  are  other  streets  which  he  may  use,  unless  to  so 
travel  is  a  disregard  of  ordinary  care.  And  in  Columbus  v.  Griggs, 
113  Ga.  597,  84  Am.  St.  Kep.  257,  38  S.  E.  953,  it  was  held  that 
where  a  street  is  in  such  a  condition  that  it  was  obviously  dangerous 
to  attempt  to  drive  over  it  on  a  dark  night,  a  person  who  drives  over 
it  under  such  circumstances  cannot  recover.  So,  also,  the  mere  fact 
that  a  person  might  have  traveled  over  another  street  which  was 
safer  and  equally  convenient  does  not  make  him  necessarily  negli- 
gent: Carstesen  v.  Stratford,  67  Conn.  428,  35  Atl.  276.  In  Wheat 
v.  St.  Louis,  179  Mo.  572,  78  S.  W.  790,  it  was  held  that  one  who, 
knowing  of  an  obstruction  in  a  street  rising  three  feet  above  the 
level  of  the  street,  which  he  had  passed  daily  for  a  year,  was  guilty 
of  contributory  negligence  where  he  drove  into  it  by  either  letting 
his  horse  go  where  it  would,  or  by  driving  without  looking,  even 
though  he  thought  he  had  passed  it.  And  in  King  v.  Colon,  125  Mich. 
511,  84  N.  W.  1077,  a  fourteen  year  old  girl  had  passed  a  hole  in  the 
highway  twice  a  day  for  several  weeks  and  knew  of  its  existence. 
She  was  injured  by  stepping  into  it  in  broad  daylight.  The  court 
held  that  she  was  guilty  of  contributory  negligence.  See,  also,  note 
on  contributory  negligence  of  persons  injured  on  highways  attached 
to  Eiepe  v.  Elting,  48  Am.  St.  Eep.  373. 

2.  Where  Defect  Momentarily  Forgotten.— That  the  plaintiff  knew 
of  a  dangerous  obstruction  in  a  street  and  for  the  moment  forgot 
while  going  out  in  the  night-time  for  a  physician  for  her  husband, 
who  was  taken  suddenly  and  violently  ill,  does  not  make  her  guilty 
of  contributory  negligence:  Lancaster  v.  Walter  (Ky.),  80  S.  W. 
189.  In  Knoxville  v.  Cox,  103  Tenn.  368,  53  S.  W.  734,  it  was  held 
that  momentary  forgetfulness  of  a  defect  in  a  street  was  not  neces- 
sarily such  negligence  as  would  bar  a  recovery,  but  should  be  con- 
sidered by  the  jury  in  determining  whether  it  proximately  contrib- 
uted to  the  injury.  In  Denver  v.  Murray,  18  Colo.  App.  142,  70  Pac. 
440,  a  school  child  had  been  warned  not  to  play  on  a  derrick  on  a 
street  near  the  school.  The  child,  hearing  the  school  bell,  ran  over 
the  ground  where  the  derrick  leaned,  and  stumbled  over  some  poles 
on  the  ground  under  the  derrick,  thereby  causing  it  to  fall  and  injure 
her.     The  court  held  that  she  was  not  contributorily  negligent. 

3.  Where  Defect  Plainly  Obvious.— Where  the  danger  is  so  plain 
and  obvious  that  to  drive  over  the  place  would  amount  to  a  want  of 
ordinary  care  and  diligence,  the  driver  cannot  recover:  Columbus  v. 
Griggs,  113  Ga.  597,  84  Am.  St.  Kep.  257,  38  S.  E.  953.  This  rule  is, 
of  course,  illustrated  by  many  cases.  Thus,  in  Butman  v.  Newton, 
179  Mass.  1,  88  Am.  St.  Eep.  349,  60  N.  E.  401,  a  person  who  drove 
between  wooden  horses  bearing  a  sign  "No  passing  through"  on  a 
street  which  was  being  constructed,  the  sign  being  temporarily  placed 
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lengthwise,  but  plainly  indicating  that  the  street  was  not  open  for 
travel,  was  held  to  have  assumed  the  risk.  So,  also,  where  barricades 
were  erected  as  a  warning  to  the  public,  a  person  injured  while 
crossing  on  planks  placed  over  a  ditch  for  the  convenience  of  the 
workmen  engaged  in  the  construction,  cannot  recover:  Steinback  v. 
City  of  Meridian,  79  Miss.  447,  28  South.  947,  30  South.  607.  In 
Waltemeyer  v.  Kansas  City,  71  Mo.  App.  354,  the  fact  that  one  in- 
jured by  slipping  on  ice  in  a  street  had  knowledge  of  the  ice  was 
held  insuflEicient  to  bar  a  recovery  unless  it  was  obviously  unsafe.  In 
Friday  v.  Moorhead,  84  Minn.  273,  87  N.  W.  780,  the  plaintiff's 
wagon  slipped  down  the  grade  of  a  street  and  overturned.  He  knew 
that  the  street  was  covered  with  ice  and  that  it  was  dangerous  to 
pass  over  it  with  a  loaded  wagon.  The  court  held  it  was  sufficient 
to  show  contributory  negligence.  So,  also,  in  Hursen  v.  Chicago,  85 
111.  App,  298,  the  plaintiff  was  injured  by  driving  into  a  heap  of 
snow  and  ice  which  had  been  in  the  street  for  ten  days,  and  visible 
for  a  considerable  distance,  besides  being  near  a  railroad  crossing. 
The  court  held  that  a  verdict  for  the  defendant  would  not  be  dis- 
turbed. 

V.    Necessity  for  Defective  Condition  of  Street  to  be  Proximate 
Cause   of   Injury. 

It  naturally  is  not  questioned  that  the  defective  condition  of  the 
street  must  be  the  proximate  cause  of  the  injuries  complained  of. 
The  litigation  arises  over  the  question  of  whether  the  facts  in  the 
particular  case  were  the  proximate  cause  or  not.  Thus  in  Dunn  v. 
Barnwell,  43  S.  C.  398,  49  Am.  St.  Kep.  843,  21  S.  E.  315,  the  injuries 
resulted  from  a  horse  becoming  frightened  at  goods  displayed  in  a 
booth  in  the  street;  the  horse  could  have  passed  along  safely  but  for 
his  fright.  The  municipality  was  held  not  liable.  In  Arey  v.  New- 
ton, 148  Mass.  598,  12  Am.  St.  Eep.  604,  20  N.  E.  327,  the  injury  was 
caused  by  driving  into  a  hitching-post  while  violating  a  city  ordi- 
nance by  driving  on  the  sidewalk,  while  attempting  to  pass  another 
vehicle  going  in  the  same  direction.  No  recovery  was  allowed.  The 
case  of  Mahogany  v.  Ward,  16  E.  I.  479,  27  Am.  St.  Kep.  753,  17 
Atl.  860,  was  under  somewhat  similar  state  of  fact.  In  Yacker  v. 
San  Antonio  Traction  Co.  (Tex.  Civ.),  76  S.  W.  780,  there  was  an 
excavation  in  the  street,  but  the  proximate  cause  of  the  injuries 
was  held  to  be  the  stopping  of  a  car  at  that  point  and  not  assisting 
the  plaintiff  to  alight.  In  Suter  v.  Maysville  (Ky.),  69  S.  W.  1074, 
the  municipality  allowed  one  side  of  a  street  to  become  obstructed 
by  debris  and  underbrush  between  street-car  tracks  and  side  of 
street.  The  proximate  cause  of  the  accident  was  held  in  this  case 
to  be  the  failure  of  the  motorman  to  discover  the  peril  of  plaintiff's 
intestate,  which  could  have  been  done  by  the  exercise  of  ordinary 
care.  In  Pinnix  v.  Durham,  130  N.  C.  360,  41  S.  E.  932,  a  cyclist 
ran  into  a  pile   of  bricks  four  feet  high   at  the  side  of  a  street. 
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There  was  no  danger  signal  on  the  pile,  but  it  could  be  seen  fifteen 
feet  distant  by  reason  of  a  nearby  electric  light.  Plaintiff  admitted 
that  if  he  had  seen  the  pile  when  ten  feet  away  he  could  have 
avoided  it.  He  was  refused  a  recovery  because  of  his  concurring 
negligence.  In  Kelley  v.  Boston,  180  Mass.  233,  62  N.  E,  259,  the 
absence  of  the  cover  of  a  catch-basin  from  its  place  was  held  not 
the  proximate  cause  of  an  injury  from  voluntarily  descending  into 
the  basin  to  rescue  a  child  who  had  fallen  into  it.  And  in  Hunger- 
man  V.  Wheeling,  46  W.  Va.  761,  34  S.  E.  778,  a  horse  becoming 
frightened  at  escaping  steam  from  a  locomotive  backed  into  an  un- 
guarded embankment  some  twenty-five  feet  away.  The  city  was  held 
not  liable.  But  where  the  defect  in  the  street  is  the  proximate  cause 
of  the  accident  the  municipality  is  held  liable,  notwithstanding  the 
remote  negligence  of  some  other  agency.  Thus,  in  Vogelgesang  v. 
St.  Louis,  139  Mo.  127,  40  S.  W.  653,  while  plaintiff  was  exercising 
ordinary  care,  his  mules,  which  were  gentle,  became  frightened  at 
the  exhaust  of  steam  from  a  locomotive,  and  shied  so  that  one  of  the 
wheels  of  his  wagon  dropped  in  a  hole  which  was  permitted  to  exist 
in  the  traveled  portion  of  the  street.  The  city  was  held  liable. 
Denver  v.  Johnson,  8  Colo.  App.  384,  46  Pac.  621,  was  another  case 
where  the  city  was  held  liable  because  of  leaving  an  open  ditch 
alongside  the  street,  although  the  horses  became  frightened  by  the 
cars.  In  Nocks  v.  Whiting  (Iowa),  102  N.  W.  109,  a  town  was  held 
liable  for  injuries  to  a  horse  which  had  escaped  from  his  stable.  The 
injury  was  caused  by  his  stepping  into  a  large  hole  made  by  the 
removal  of  a  post  used  to  support  a  merry-go-round  which  had  been 
permitted  to  exist  in  the  street.  So,  also,  in  Meisner  v.  Dillon,  29 
Mont.  116,  74  Pac.  130,  the  injury  happened  while  horses  were  run- 
ning away,  but  the  injury  would  not  have  happened  but  for  the  de- 
fect in  the  street.  And  in  Mount  Vernon  v.  Hoehn,  22  Ind.  App. 
282,  53  N.  E.  654,  a  runaway  team  ran  into  a  mowing-machine  which 
was  allowed  to  remain  in  a  street.  The  city  was  held  liable.  In 
Eskildsen  v.  Seattle,  29  Wash.  583,  70  Pac.  64,  a  city  was  held  liable 
for  allowing  a  dangerous  place  to  exist  in  a  railroad  track  in  a 
street,  whereby  a  child  got  its  foot  caught,  and  while  so  caught 
was  run  over.  See  note  on  defect  in  highway  as  proximate  cause  of 
injuries  to  traveler  attached  to  Morse  v.  Town  of  Eichmond,  98  Am. 
Dec.  608-612.  And  the  exhaustive  note  on  the  subject  of  proximate 
and  remote  cause,  attached  to  Gilson  v.  Delaware  etc.  Canal  Co.,  36 
Am.  St.  Eep.  807. 

VI.    Necessity  for  Notice  of  Defective  Condition  of  Street. 

The  general  rule  is  that  a  city  which  exercises  due  care  in  the 
maintenance  of  its  streets  in  a  safe  condition  is  not  liable  for  in- 
juries caused  by  defects  therein,  unless  it  has  either  actual  notice 
of  such  defects  or  the  constructive  notice  which  the  law  imputes 
to  it  after  the  lapse  of  a  period  within  which  knowledge  of  the 
defects  might,  by  the  exercise  of  ordinary  diligence,  have  been  ob- 
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tained:  Bradford  v.  Mayor  of  Anniston,  92  Ala.  349,  25  Am.  St.  Rep. 
60,  8  South.  683;  Denver  v.  Dean,  10  Colo.  375,  3  Am.  St.  Eep.  594, 
16  Pac.  30;  Cunningham  v.  Denver,  23  Colo.  18,  58  Am,  St.  Rep.  212, 
45  Pac.  356;  Montezuma  v.  Wilson,  82  Ga.  206,  14  Am.  St.  Eep.  150, 
9  S.  E.  17;  Chicago  v.  McCabe,  93  111.  App.  288;  Evansville  v.  Sen- 
henn,  151  Ind.  42,  68  Am.  St.  Eep.  218,  47  N.  E.  634,  51  N.  E.  88, 
41  L.  R.  A.  728;  Lewisville  v.  Batson,  29  Ind.  App.  21,  63  N.  E.  861; 
Frankfort  v.  Coleman,  19  Ind.  App.  368,  65  Am,  St,  Rep.  412,  49 
N,  E,  474;  Kansas  City  v.  Bradbury,  45  Kan,  381,  23  Am,  St,  Rep, 
731,  25  Pac.  889;  Holitza  v,  Kansas  City  (Kan.),  74  Pac,  594;  Bell 
V,  Henderson,  24  Ky.  Law  Rep,  2434,  74  S,  W.  206;  Whitney  v, 
Lowell,  151  Mass,  212,  24  N.  E.  47;  Rochefort  v.  Attleborough,  154 
Mass.  140,  26  Am,  St,  Rep.  221,  27  N.  E.  1013;  Ball  v.  Neosho  (Mo, 
App,),  83  S,  W.  777;  Turner  v.  Newburgh,  109  N,  Y.  301,  4  Am,  St. 
Eep,  453,  16  N.  E,  344;  Circleville  v.  Sohn,  59  Ohio  St,  285,  69  Am. 
St.  Rep,  777,  52  N,  E,  788;  Norman  v,  Teel,  12  Okla,  69,  69  Pac,  791; 
Galveston  v.  Smith,  80  Tex,  69;  Dallas  v,  Moore  (Tex.  Civ.),  74  S,  W. 
95,  In  Gibson  v,  Huntington,  38  W,  Va.  177,  45  Am.  St.  Eep.  853, 
18  S.  E.  447,  22  L.  R,  A,  561,  it  was  held  that  a  municipality  is 
liable  for  injuries  caused  by  its  failure  to  comply  with  a  statute 
requiring  it  to  keep  its  streets  in  repair  regardless  of  notice.  And 
in  Hutchinson  v,  Clarke,  26  R.  I,  307,  58  Atl,  948,  it  was  held  that 
where  the  plaintiff  was  injured  by  a  defect  in  a  highway  consisting 
of  the  city's  failure  to  properly  refill  a  sewer  trench  dug  in  the 
street,  that  the  city  was  not  entitled  to  notice  of  such  defect.  In 
some  states  actual  notice  of  the  defective  condition  of  the  street 
must  be  shown  pursuant  to  a  statutory  requirement  to  that  effect. 
In  such  cases  the  notice  is  a  condition  precedent  to  a  recovery:  See 
Goddard  v.  Lincoln  (Neb.),  96  N.  W.  273. 

vn.    What  Constitutes  Notice. 

a.  In  General. — In  order  to  make  a  municipality  liable  for  a  de- 
feet  in  a  street,  it  is  not  necessary  that  the  municipality  have 
actual  notice  of  the  defect.  Constructive  notice  will  be  sufficient. 
Hence  if  the  dangerous  condition  of  the  street  has  been  in  existence 
for  such  a  length  of  time  that  the  city  authorities,  by  the  exercise 
of  ordinary  diligence,  would  have  discovered  it  in  time  to  have 
prevented  the  accident,  the  city  cannot  escape  liability  for  want  of 
notice:  Sutton  v,  Snohomish,  11  Wash,  24,  48  Am.  St.  Rep.  847,  39 
Pac.  273,  Where  an  obstruction  in  a  street  is  created  by  a  city  or 
permitted  to  be  erected  by  another,  the  city  must  take  notice  of  such 
defects  in  the  obstruction  as  ordinary  care  will  discover:  Nesbitt 
V,  Greenville,  69  Miss,  22,  30  Am,  St,  Rep.  521,  10  South.  452.  The 
circumstances  of  each  case  must  determine  whether  constructive  no- 
tice is  to  be  attributed  to  the  city:  Whitfield  v.  Meridian,  66  Miss. 
570,  14  Am.  St.  Rep.  596,  6  South.  244,  4  L,  E,  A,  834;  Austin  v. 
Ritz,  72  Tex.  391,  9  S,  W.  884.  But  where  notice  is  attempted  to  be 
given  to  a  city  of  an  existing  defect,  it  should  be  notice  of  the  par- 
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ticular  defect  and  not  merely  of  a  general  defective  condition  of  the 
street  or  sidewalk:  Dundas  v,  Lansing,  75  Mich.  499,  13  Am.  St.  Eep. 
457,  42  N.  W.  1011,  5  L.  E.  A.  143.  In  Powers  v.  Chicago,  20  111. 
App.  178,  it  was  held  that  it  was  for  the  jury  to  say  whether  a  mu- 
nicipality had  reasonable  notice  that  water  flowing  from  a  fire  plug 
in  extremely  cold  weather  would  form  ridges  of  ice  rendering  the 
street  dangerous  where  a  city  agent  visited  the  plug  daily  during 
cold  weather. 

b.  As  Dependent  upon  Official  to  Whom  Notice  is  Given.— In  Dun- 
das V,  Lansing,  75  Mich.  499,  13  Am,  St.  Eep.  457,  42  N.  W.  1011, 
5  L.  E.  A.  143,  it  was  held  that  where  a  municipality  can  acquire  no 
knowledge  of  defective  streets  or  sidewalks  except  through  its  al- 
dermen, city  marshal  or  street  inspector,  knowledge  of  or  notice  to 
any  such  agents  is  notice  to  the  corporation  after  a  meeting  of  the 
common  council  composed  of  such  oflScers  and  attended  by  one  of 
them  having  such  knowledge  or  notice.  In  Logansport  v.  Justice, 
74  Ind.  378,  39  Am.  Eep.  79,  notice  to  a  councilman  of  a  defect  in  a 
city  street  was  held  to  be  notice  to  the  municipality,  although  the 
councilman  was  not  at  the  time  engaged  in  any  oflScial  act.  But  in 
Frazier  v.  Butler  Borough,  172  Pa.  St.  407,  51  Am.  St.  Eep.  739,  33 
Atl.  691,  knowledge,  as  a  private  individual  of  a  lot  owner,  who  is 
a  city  councilman,  of  an  obstruction  negligently  left  in  the  street  in 
front  of  his  premises  while  a  sidewalk  was  being  constructed  was 
held  not  to  be  notice  to  the  city.  In  McEvoy  v.  Sault  Ste.  Marie 
(Mich.),  98  N.  W.  1006,  actual  notice  of  an  obstruction  in  a  street 
given  to  a  city  superintendent  of  streets  was  held  notice  to  the  city. 
So,  also,  notice  to  an  overseer  of  streets  was  held  notice  to  the  city: 
Bradford  v.  Mayor  of  Anniston,  92  Ala.  349,  25  Am.  St.  Eep.  60,  8 
South.  683;  Bloor  v.  Delafield,  69  Wis.  273,  34  N.  W.  115.  So,  also, 
notice  to  a  policeman  of  a  defect  in  a  street  is  notice  to  the  city  where 
he  is  charged  with  the  duty  of  remedying  or  reporting  such  defects: 
Cummings  v.  Hartford,  70  Conn.  115,  38  Atl.  916;  Columbus  v.  Ogle- 
tree,  102  Ga.  293,  29  S.  E.  749;  Carrington  v.  St.  Louis,  89  Mo.  208, 
58  Am.  Eep.  108;  Eehberg  v.  Mayor,  91  N.  Y.  137,  43  Am.  Eep.  657. 
In  Farley  v.  Mayor,  152  N.  Y.  222,  57  Am.  St.  Eep.  511,  46  N.  E.  506, 
the  accident  occurred  through  a  collision  with  a  truck  which  was 
customarily  left  standing  in  the  street.  The  municipality  was  held 
chargeable  with  the  knowledge  of  a  policeman  respecting  the  custom 
of  allowing  the  truck  to  so  stand,  after  a  reasonable  time  for  him 
to  communicate  his  knowledge  to  his  superiors,  but  it  was  intimated 
that  the  city  would  not  have  been  chargeable  had  the  act  not  been 
customary.  In  Covey  v.  Ann  Arbor  (Mich.),  96  N.  W.  477,  a  city 
clerk  who  is  required  to  keep  the  books  and  act  as  clerk  of  the  board 
of  public  works  of  a  city  was  held  not  an  officer  having  charge  of 
city  streets  so  as  to  charge  the  city  with  notice  to  him. 

c.  As  Dependent  upon  Time  Defect  has  Existed. — As  we  have  seen 
before  notice  is  imputed  to  a  city  where  the  dangerous  defect  has 
existed  for  such  a  length  of  time  that  the  city  authorities,  by  the 
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exercise  of  ordinary  vigilance,  could  have  discovered  it  in  time  to 
prevent  the  accident:  Lorence  v.  EUensburg,  13  Wash.  341,  52  Am. 
St.  Eep.  42,  43  Pac.  20;  Chicago  v.  McCabe,  93  111.  App.  288;  Downs 
V.  Commissioners,  2  Penne.  (Del.)  132,  45  Atl.  717.  Of  course  what 
constitutes  a  sufficient  length  of  time  to  impute  notice  must  be  de- 
termined from  the  facts  of  each  case.  Thus  in  Briel  v.  Buffalo,  90 
Hun,  93,  35  N.  Y.  Supp.  359,  affirmed  in  156  N.  Y.  699,  51  N.  E. 
1089,  the  existence  of  a  pile  of  earth  for  three  or  four  nights  contin- 
uously in  a  much  traveled  street  was  held  sufficient  to  charge  the 
city  with  notice.  In  Sweet  v.  Poughkeepsie,  75  App.  Div.  274,  78 
N.  Y.  Supp.  60,  it  was  said  that  the  question  of  what  length  of  time 
was  sufficient  was  one  of  fact,  and  that  in  a  much  traveled  street 
a  much  shorter  time  would  be  sufficient  than  in  a  street  which  is  not 
much  traveled.  In  Canfield  v.  Newport,  24  Ky.  Law  Eep.  2213,  73 
S.  W.  788,  some  boys  opened  a  manhole  in  a  street  one  afternoon;  a 
citizen  placed  a  barrel  over  it,  which  was  removed  at  night  by  some 
unauthorized  person.  During  the  night-time  an  accident  occurred  by 
reason  of  the  manhole  being  left  open.  The  court  held  that  in  the 
absence  of  actual  notice,  the  city  was  not  liable.  In  Pettengill  v. 
Yonkers,  116  N.  Y.  558,  15  Am.  St.  Eep.  442,  22  N.  E.  1095,  the  dan- 
gerous condition  of  the  street  consisted  of  a  heap  of  dirt  and  rocks 
thrown  out  from  a  trench  dug  for  the  purpose  of  laying  water-pipes. 
The  court  said  that  a  municipality  must  be  deemed  to  have  knowl- 
edge of  such  a  dangerous  condition  when  it  has  been  in  such  a  con- 
dition for  two  months  before  an  accident.  In  Maus  v.  Springfield, 
101  Mo.  613,  20  Am.  St.  Eep.  634,  14  S.  W.  630,  the  defect  consisted 
in  a  gap  of  twelve  to  fifteen  inches  in  width  and  two  feet  deep,  ex- 
tending across  the  usual  traveled  footway  across  a  street.  The  court 
in  that  case  held  that  notice  would  be  imputed  to  the  city  from  its 
existence  for  a  period  of  three  months.  In  discussing  the  rule  to  be 
followed  in  such  cases  the  court  said:  "Exactly  what  length  of  time 
would  furnish  evidence  of  notice  to  the  municipal  authorities  of  such 
a  defect  would  be  difficult  to  say.  'Five  to  twenty  days'  was  held 
sufficient  in  a  recent  decision:  City  of  Griffin  v.  Johnson,  84  Ga.  279, 
10  S.  E.  719;  and  three  months  in  another:  Tice  v.  Bay  City,  78 
Mich.  209,  44  N.  W.  52;  and  two  months  in  another:  Market  v.  St. 
Louis,  56  Mo.  189.  The  circumstances  of  each  case  must  be  consid- 
ered with  reference  to  the  nature  of  the  defect  in  question."  In 
Louisville  v.  Brewer,  24  Ky.  Law  Eep.  1671,  72  S.  W.  9,  a  city  was 
deemed  to  have  notice  of  an  obstruction  in  a  street  consisting  of  a 
post  two  and  one-half  feet  high,  which  had  been  standing  in  the 
street  for  more  than  three  years. 

VIII.    What  Constitutes  Defect  or  Want  of  Eepair. 

a.    What  are  Defects  in  General.— The  primary  objects  of  streets 

and  highways  is  to  furnish  a  passageway  for  travelers  in  vehicles 

or  on  foot,  and  while  they  may  be  put  to  numerous  other  uses,  such 

uses  must  be  enjoyed  in  subordination  to  this  primary  object:  People 
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V.  Squire,  107  N.  Y.  593,  1  Am.  St.  Eep.  893,  14  N.  E.  820.  Tem- 
porary obstructions  and  partial  occupation  of  streets  may  be  justi- 
fied on  the  ground  of  necessity,  but  such  occasional  interruptions  in 
the  use  of  the  street  should  not  be  inconsistent  with  the  reasonable 
passage  of  travelers  over  them:  See  authorities  in  note  to  Callanan 
V.  Oilman,  1  Am.  St.  Eep.  840.  See,  also,  Frazier  v.  Butler  Borough, 
172  Pa.  St.  407,  51  Am.  St.  Eep.  739,  33  Atl.  691.  It  seems  that 
where  objects  ordinarily  calculated  to  frighten  roadworthy  horses 
are  allowed  to  remain  on  a  highway,  they  are  regarded  as  defects, 
and  after  due  notice  to  the  authorities  the  municipality  will  be  held 
liable.  The  court  in  laying  down  the  rule,  however,  said:  "The  rule 
is  perhaps  difficult  of  practical  application,  as  the  frightening  of  a 
horse  cannot  be  said  to  be  governed  by  any  rule  of  reason  or  expe- 
rience. The  fright  of  a  horse  may  perhaps  as  often  be  attributable 
to  the  place  in  which  an  object  is  unexpectedly  found  as  to  the 
frightful  appearance  of  the  object  itself,  still  there  are  objects  which 
are  well  known  to  present  such  an  appearance  as  may  be  expected 
to,  and  naturally  will,  alarm  ordinarily  well-broken  and  roadworthy 
horses,  and  it  is  the  duty  of  supervisors  of  highways  to  remove  all 
such  impediments  of  safe  travel."  In  this  connection,  see,  also,  Ayer 
V.  Norwich,  39  Conn.  376,  12  Am.  Eep.  396;  Card  v.  Ellsworth,  65 
Me.  547,  20  Am.  Eep.  722;  Cleveland  v.  Bangor,  87  Me.  259,  47  Am. 
St.  Eep.  326,  32  Atl.  892;  Stone  v.  Hubbardston,  100  Mass.  50;  Bart- 
lett  V.  Hooksett,  48  N.  H.  18;  North  Manheim  v.  Arnold,  119  Pa.  St. 
380,  4  Am.  St.  Eep.  650,  13  Atl.  444;  Morse  v.  Eichmond,  41  Vt.  435, 
98  Am.  Dec.  600;  Foshay  v.  Glenn  Haven,  25  Wis.  288,  3  Am.  Eep. 
73.  In  Davis  v.  Hill,  41  N.  H.  329,  the  court  said:  "It  seems  en- 
tirely clear  upon  the  authorities  that  the  want  of  a  sufficient  railing, 
bar  and  protection  to  prevent  travelers  passing  upon  a  highway  from 
running  into  dangerous  excavations  or  ponds,  or  against  a  wall, 
stones,. or  other  dangerous  obstructions  without  the  limits  of  the  road 
or  in  the  general  direction  of  the  travel  thereon,  may  properly  be 
alleged  as  a  defect  in  the  highway  itself."  And  in  Clark  v.  Eich- 
mond, 83  Va.  355,  5  Am.  St.  Eep.  281,  5  S.  E.  369,  a  case  in  which 
the  authorities  were  exhaustively  reviewed,  it  was  held  that  a  mu- 
nicipality was  liable  for  excavations  in  close  proximity  to  the  street, 
but  not  where  a  person  must  be  a  trespasser  upon  the  premises  of 
another  in  order  to  be  injured.  Thus  it  seems  that  the  dangerous 
condition  of  the  street  need  not  inherently  arise  from  the  construc- 
tion or  condition  of  the  street  itself  in  order  to  be  considered  a  de- 
fect, but  it  mav  also  arise  from  the  presence  of  obstructions  thereon 
or  from  want  of  repair. 

But  it  seems  that  where  the  unsafe  condition  of  the  street  is 
caused  by  the  city  authorities  permitting  dangerous  practices  or 
acts  to  take  place  on  the  street,  as  was  done  in  the  principal  case, 
recovery  for  injuries  resulting  therefrom  will  not  be  allowed  on  the 
ground  of  such  practices  constituting  defects  in  the  street,  but 
rather  on  the  ground  of  allowing  a  nuisance  to  exist  on  the  street. 
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Thus  in  Landau  v.  New  York  (N.  Y,),  72  N.  E.  631,  although  the 
court  discussed  the  duty  of  a  municipality  to  exercise  due  care  to 
keep  its  streets  in  a  safe  condition,  it  placed  its  holding  that  the  al- 
lowance by  the  city  of  the  discharging  of  fireworks  upon  the  streets 
of  a  large  city  like  New  York,  during  a  political  parade,  make  the 
city  liable  for  injuries  therefrom,  upon  the  ground  that  such  acts 
constitute  a  nuisance. 

b.    Faulty  Plans  of  Construction.— In  determining  whether  a  street 
shall   be  laid  out   or  improved,  or  the  manner  of  its  improvement, 
the  municipality  exercises  quasi  legislative  or  judicial  functions,  and 
from  errors  or  mistakes  therein,  as  a  general  rule,  no  liability  is  placed 
upon  the  municipality  unless  the  errors  be  so  gross  as  to  support  an 
inference  of  imbecility  or  willful  inattention  on  the  part  of  the  offi- 
cers of  the  municipality:  See  the  note  attached    to  Goddard    v.  In- 
habitants of  Harpswell,  30  Am.  St.  Kep.  387,  where  the  subject  is 
exhaustively  discussed.     The  rule  has  been  illustrated  in  many  cases, 
especially  in  those   cases  involving  injuries  from   defective   gutters 
and  sewers.     Thus    in  Heiss    v.  Lancaster,  203    Pa.  St.  260,  52  Atl. 
201,  it  was  held  not  to  be  negligence  for  a  city  not  to  bridge  over 
the  gutters  from  the  street  crossing  to  the  sidewalk:  See,  also,  Wright 
v.  Lancaster,  203  Pa.  St.  276,  52  Atl.  245,  to  the  same  effect.     In 
Canavan  v.  Oil  City,  183  Pa.  St.  611,  38  Atl.  1096,  the  court  held  that 
it  was  not  negligence  in  a  city  to  maintain  open  gutters  of  suitable 
size  at  street  crossings  where  that  was  the  common  approved  method 
of  construction,  and  in  De  Pere  v.  Hibbard,  104  Wis.  666,  80  S.  W. 
933,  the  mere  inclination  of  an  apron  leading  from  the  sidewalk  to 
a  crosswalk  on  the  street,  amounting  to  a  fall   of  one  inch  in  ten, 
though  combined  with  a  slight  lateral  inclination,  was  held  not  to 
be  an  actionable  defect.     In  Collett  v.  Mayor  of  New  York,  51  App. 
Div.  394,  64  N.  Y,  Snpp.  693,  a  recent  case  in  New  York,  the  court, 
after  adverting  to  the  general  rule  stated  at  the  beginning  of  this 
section,  said:  "Before  a  corporation  can  claim  exemption  from  lia- 
bility for  a  defect  in  a  highway  because  of  a  fault  in  the  plan,  it 
must  be  made  to  appear  not  only  that  the  work  was  done  precisely 
in  accordance  with  the  plan,  and  that  the  injury  resulted  because  of 
it,  but  that  the  plan  was  readopted  by  the  corporation  (Clemence  v. 
City  of  Auburn,  66  N.  Y.  334),  and  it  must  also  appear  that  if  the 
defect  of  the  plan  is  such  as  to  make  the  street  dangerous,  some 
steps  have  been  taken,  so  far  as  possible,  to  remedy  the  defect  or 
to  advise  persons  using  the  highway  of  the  existence  of  the  defect, 
so  that  they  might  protect  themselves  against  it." 

c.  Latent  Defects  in  Culverts  or  Catch-basins.— In  Mattoon  v. 
Worland,  97  111.  App.  13,  it  was  held  where  a  mere  casual  inspection 
of  the  cover  of  a  catch-basin  in  a  street  would  have  shown  that  the 
boards  were  thin  and  weak  from  decay  underneath,  while  remaining 
apparently  sound  on  top,  the  city  could  not  urge  that  it  has  no  notice 
of  the  defective  condition  of  the  boards.     In  Miller  v.  North  Adams, 
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182  Mass.  569,  66  N.  E.  197,  the  plaintiff  was  injured  by  his  horse 
breaking  through  a  culvert  in  a  city  street,  and  there  was  no  defect 
in  the  original  construction  of  the  culvert  nor  anything  in  the  sur- 
face of  the  road,  nor  the  appearance  of  the  culvert  to  indicate  that 
it  was  out  of  repair.  The  city  had  no  notice  of  any  defect  in  it. 
The  court  held  that  the  mere  fact  that  the  culvert  had  been  con- 
structed more  than  twenty  years  and  no  examination  of  the  timbers 
had  ever  been  made  to  ascertain  if  they  were  sound,  would  not  ren- 
der the  city  liable. 

d.  Absence  of  Guard-rails,  Barriers  or  Lights.— Whenever,  owing 
to  the  existence  of  embankments  or  excavations,  alongside  of  a  pub- 
lic street,  it  would  be  reasonably  prudent  and  necessary  to  erect  and 
maintain  railings  or  other  suitable  barriers  to  prevent  accidents  to 
persons  traveling  along,  coming  into  or  leaving  such  street  at  custo- 
mary and  proper  points,  it  is  the  duty  of  the  municipality  to  provide 
such  guards  or  barriers,  and  its  failure  to  do  so  renders  it  liable  to 
those  who  in  the  exercise  of  ordinary  and  reasonable  care  sustain 
injuries  from  such  failure:  O'Malley  v.  Parsons,  191  Pa.  St.  612, 
71  Am.  St.  Kep.  78,  43  Atl.  384.  But  of  course  the  failure  of  the  city 
in  this  respect  must  be  the  proximate  cause  of  the  injuries  com- 
plained of.  Thus  in  Herr  v.  Lebanon,  149  Pa.  St.  22,  34  Am.  St. 
Kep.  603,  24  Atl.  207,  16  L.  E.  A.  106,  the  rule  was  stated  that  if  in 
ordinary  use  of  the  street  one  is  crowded  off  the  edge  and  injured  by 
the  volume  of  travel  or  the  sudden  shying  of  his  horse,  or  by  reason  of 
the  accumulation  of  ice  upon  the  roadway,  the  negligence  of  the  city 
in  failing  to  erect  and  maintain  a  barrier  on  the  edge  of  the  street 
will  justify  a  recovery,  if  the  plaintiff  is  not  contributorily  negli- 
gent, but  if  the  road  is  in  good  condition  and  a  horse  falls  from 
choking  or  inability  to  draw  his  load  and  in  his  struggles  to  regain 
his  feet  plunges  over  the  edge  of  the  street,  a  recovery  cannot  be 
had,  for  the  reason  that  the  absence  of  the  barrier  is  only  the  remote 
cause  of  the  accident,  while  the  fall  of  the  horse  is  the  proximate 
cause.  In  San  Antonio  v.  Porter,  24  Tex.  Civ.  444,  59  S.  W.  922,  the 
plaintiff  was  precipitated  into  a  stream  adjacent  to  the  street. 
There  were  no  barriers.  The  court  held  that  it  was  immaterial  if 
the  accident  was  caused  by  bystanders  endeavoring  to  assist  the 
plaintiff  by  taking  hold  of  her  horse.  In  White  v.  Ballard,  19  Wash. 
284,  53  Pac.  159,  a  verdict  against  the  city  was  sustained  on  the 
ground  of  negligent  condition  of  the  street  because  of  the  absence 
of  a  guard-rail  at  a  point  of  the  street  four  feet  above  grade.  In 
Mulvane  v.  South  Topeka,  45  Kan.  45,  23  Am.  St.  Eep.  706,  25  Pac. 
217,  the  plaintiff  approached  a  public  street  over  private  property 
which  he  had  no  right  to  use  as  a  traveled  road  and  over  which 
the  city  had  no  control.  He  was  precipitated  into  an  excavation  in 
the  street  and  injured.  The  court  held  that  the  city  was  not  re- 
quired to  put  up  danger  signals  as  to  a  person  traveling  outside  of 
the  regular  street. 
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In  Tarris  v.  Winona,  71  Minn.  22,  73  N,  W.  505,  the  mere  fact  that 
a  public  road  leading  from  the  city  to  the  country  in  passing  through 
the  outskirts  of  the  city  crossed  over  a  tract  of  lowland  on  an  em- 
bankment thirty-three  feet  wide  and  seven  feet  high,  was  held  not  to 
require  railings  or  other  barriers  along  the  embankment,  where  there 
was  nothing  along  the  street  which  would  ordinarily  frighten  horses. 
In  Olathe  v.  Mizee,  48  Kan.  435,  30  Am.  St.  Eep.  308,  29  Pac.  754, 
a  municipality  was  held  guilty  of  negligence  for  leaving  unguarded 
in  the  night-time  an  excavation  extending  to  a  crosswalk  in  a  pub- 
lic street.  So,  also,  in  Drake  v.  Seattle,  30  "Wash.  81,  94  Am.  St. 
Rep.  844,  70  Pac.  231,  a  municipality  was  held  bound  to  give  warn- 
ing of  an  excavation  on  a  street  by  the  placing  of  lights  thereon, 
although  the  contractor  in  charge  of  the  work  had  been  in  the  habit 
of  placing  the  warning  signals  thereon. 

e.  Depressions,  Ditches,  Excavations,  Holes  or  Ruts.— In  Bur- 
roughs V.  Milwaukee,  110  Wis.  478,  86  N.  W.  159,  a  depression  at  a 
much  used  crossing,  not  more  than  an  inch  and  a  half  deep  at  any 
place,  was  held  an  actionable  defect.  In  Smith  v.  New  York,  17 
App.  Div.  438,  45  N.  Y.  Supp.  239,  it  was  held  to  be  a  question  for 
the  jury  whether  a  depression  in  a  driveway  of  a  street,  a  foot  deep, 
three  feet  long  and  a  foot  wide,  was  dangerous.  So,  also,  in  Hut- 
chinson V.  Clarke,  26  E.  I.  307,  58  Atl.  948,  it  was  held  a  question, 
for  the  jury  whether  the  defendant  city  was  negligent.  In  that  case 
the  plaintiff  was  injured  by  his  vehicle  suddenly  sinking  several 
feet  into  the  highway  over  a  point  where  a  sewer  trench  had  been 
constructed  by  the  city.  In  Cunningham  v.  Thief  Eiver  Falls,  84 
Minn.  21,  86  N.  W.  763,  the  plaintiff  was  thrown  from  a  buggy  while 
proceeding  along  a  public  street  which  crossed  the  railroad  tracks. 
Ditches  constructed  on  both  sides  of  the  railroad  tracks  were  filled 
with  shavings,  which  had  become  so  worn  from  constant  use  that 
they  were  ten  inches  below  the  street  level  and  railroad  tracks.  The 
facts  were  held  sufficient  to  sustain  a  finding  that  the  street  was  de- 
fective. In  Bradner  v.  Warwick,  91  App.  Div.  408,  86  N.  Y.  Supp. 
936,  the  existence  within  the  limits  of  a  highway  of  an  open  ditch 
three  hundred  feet  long,  from  three  to  four  feet  wide  and  from 
eightegn  to  thirty  inches  deep,  containing  water,  was  held  to  render 
travel  unsafe.  In  Wilder  v.  Concord,  72  N.  H.  259,  56  Atl.  193,  un- 
der the  New  Hampshire  statute,  a  town  was  held  not  liable  for  in- 
juries from  a  ditch  dug  by  a  private  person  across  the  street  for  the 
purpose  of  giving  access  to  a  drain-pipe.  In  Block  v,  Worcester 
(Mass.),  72  N.  E.  77,  the  city  had  dug  in  a  street  between  the  tracks 
of  an  electric  railway  a  hole  about  five  feet  square  and  ten  feet 
deep  for  the  purpose  of  removing  dirt  from  a  sewer  which  was  in  the 
course  of  construction.  There  was  nothing  to  indicate  the  presence 
of  the  hole  save  a  small  heap  of  dirt  about  nine  inches  high.  The 
court  held  the  facts  sufficient  to  warrant  a  finding  that  the  street 
was  in  a  defective  condition.     In  Bradford  v.  Mayor  of  Anniston, 
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92  Atl.  349,  25  Am.  St.  Eep.  60,  8  South.  683,  it  was  held  that  a  city 
was  negligent  where  it  left  a  hole  caused  by  the  rain  to  exist  so  long 
that  it  might  have  been  repaved  in  the  exercise  of  reasonable  dili- 
gence and  failed  to  give  any  warning  or  notice  to  the  public.  In 
Bath  V.  Blake,  97  111.  App.  35,  it  was  held  that  the  city  would  be 
liable  for  injuries  to  a  child  from  falling  into  a  hole  allowed  to  exist 
at  a  street  crossing.  And  in  Lehmann  v.  Brooklyn,  30  App.  Div. 
305,  51  N.  Y.  Supp.  524,  the  fact  that  snow  lying  on  the  street  cov- 
ered a  hole  which  was  allowed  to  exist  on  a  public  street  was  held 
insufficient  to  relieve  the  city  of  liability,  where  in  tho  absence  of 
the  hole  the  accident  would  not  have  happened.  In  Brush  v.  New 
York,  59  App.  Div.  12,  69  N.  Y.  Supp.  51,  a  rut  which  was  from  eight 
to  eighteen  inches  in  depth,  two  or  three  feet  in  length  and  seven 
to  ten  inches  in  width,  and  in  that  condition  for  a  month  or  more, 
was  held  sufficient  to  sustain  a  judgment  for  being  jolted  off  from 
an  ice-wagon,  even  though  no  other  accidents  had  happened  by  rea- 
son of  the  rut. 

f.  Poles,  Posts,  Stakes  or  Hydrants  in  or  Near  Street.— In  Eyther 
V.  Austin,  72  Minn.  24,  74  N.  W.  1017,  a  city  was  held  not  liable  for 
injuries  to  a  horse  getting  his  foot  caught  between  an  electric  pole 
and  an  eighteen-inch  high  curbstone,  while  pawing.  But  in  Arey  v. 
New,  148  Mass.  598,  12  Am.  St.  Eep.  604,  20  N.  E.  327,  a  hitching- 
post  in  the  highway  in  or  near  the  carriageway,  so  as  to  make  trav- 
eling thereon  in  carriages  unsafe,  was  held  to  constitute  a  defect 
in  the  street.  In  Wellington  v.  Gregson,  31  Kan.  99,  47  Am.  Eep. 
482,  1  Pac.  253,  a  post  had  been  erected  near  the  edge  of  the  street 
to  protect  a  shade  tree.  The  court  said:  "The  existence  of  a  post 
or  other  object  large  enough  to  upset  a  buggy  or  wagon  running 
over  it  within  a  carriage  width  of  traveled  track  is  not  necessarily, 
and  as  a  matter  of  law,  such  an  obstruction  as  renders  the  city  liable 
for  injuries  occasioned  thereby.  It  may  or  may  not  be  such  an  ob- 
struction, depending  upon  a  variety  of  circumstances;  and  ordinarily, 
whether  it  is  or  is  not  is  a  question  of  fact  to  be  determined  by  the 
jury."  In  Eowland  v.  Philadelphia,  202  Pa.  St.  50,  51  Atl.  589,  the 
plaintiff  recovered  a  judgment  for  injuries  from  falling  over  a  stake 
two  inches  square,  protruding  about  six  inches  above  the  ground. 
It  had  been  placed  there  by  the  city  surveyor  to  show  the  line  of  a 
sewer  and  was  not  removed  after  the  work  had  been  finished.  The 
appellate  court  affirmed  the  judgment.  In  Burnes  v.  St.  Joseph,  91 
Mo.  App.  489,  a  municipality  was  held  liable  for  allowing  a  hydrant 
to  be  unguarded  which  had  been  improperly  placed  in  the  street.  So, 
also,  in  Thunborg  v.  Pueblo  (Colo.  App.),  70  Pac.  148,  it  was  held 
where  a  fire  plug  was  concealed  from  view  by  vegetation  and  was 
placed  so  close  to  the  beaten  roadway  that  a  vehicle  passing  at  that 
■point  would  collide  with  it  in  attempting  to  pass  a  team  coming 
toward  him,  the  city  will  be  held  negligent  in  allowing  such  a  dan- 
gerous condition  to  exist. 
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g.  Piles,  Building  Material,  Brick,  Earth  or  Debris.— In  Lynch  v. 
Boston  (Mass.),  71  N.  E.  301,  a  street  was  being  widened  into  a 
boulevard  and  the  area  which  was  being  added  was  strewn  with 
large  stones  and  planks;  the  abutting  houses  had  been  moved  back. 
Plaintiff  lived  in  one  of  these  houses  and  while  passing  from  his 
house  to  the  sidewalk  came  in  contact  with  an  upturned  board.  The 
court  held  it  did  not  constitute  an  actionable  defect.  In  Henderson 
V.  Burke,  19  Ky.  Law  Eep.  1781,  44  S.  W.  422,  a  city  was  held  liable 
for  permitting  pipes  to  be  piled  in  the  street  in  such  a  manner  and 
for  such  a  length  of  time  as  to  be  a  dangerous  obstruction  to  travel. 
In  Baltimore  v.  Beck,  96  Md.  183,  53  Atl.  976,  a  municipality  was 
held  liable  for  injuries  from  driving  into  a  pile  of  bricks  on  the 
street.  There  was  no  danger  light  on  the  bricks  and  the  nearby 
electric  lights  were  not  aglow  because  of  a  strike.  The  electric 
lights  were  owned  by  a  private  corporation,  which  had  a  contract 
with  the  city  for  the  lighting.  In  Streeter  v.  Marshalltown,  123 
Iowa,  449,  99  N.  W.  114,  the  leaving  of  a  ridge  of  earth  sixteen 
inches  high  and  from  four  to  five  feet  wide  in  the  center  of  a  well- 
traveled  street  with  no  warning  was  held  sufficient  to  show  negli- 
gence. And  in  Galveston  v.  Eeagan  (Tex.  Civ.),  43  S.  W.  48,  a  city 
was  held  liable  for  injuries  caused  by  broken  glass  lying  with  piles 
of  other  refuse  in  the  street.  And  in  Kelchner  v.  Nauticoke  Bor- 
ough, 209  Pa.  St.  412,  58  Atl.  851,  a  pile  of  ashes  five  or  six  inches 
high  were  placed  in  the  street;  ordinarily,  they  would  prevent  slip- 
ping on  the  hard  rock  to  which  the  street  was  cut  down,  but  the 
night  before  the  accident  sleet  fell  and  hardened  the  heap  and  con- 
cealed it  from  view.  The  court  held  the  facts  insufficient  to  sustain 
a  verdict  against  the  defendant. 

h.  Loose  Rocks,  Boulders  or  Bricks.— In  May  v.  Anaconda,  26 
Mont.  140,  66  Pac.  759,  the  court  held  where  a  large  rock  or  boulder 
constituting  a  dangerous  obstruction  to  travel  was  allowed  to  re- 
main for  many  months  on  the  street,  a  finding  that  the  city  was 
negligent  in  permitting  it  to  so  remain  would  not  be  disturbed.  But 
in  Morris  v.  Philadelphia,  195  Pa.  St.  372,  45  Atl.  1068,  the  plaintiff 
was  injured  by  treading  on  a  brick  slightly  loosened  from  its  place 
in  a  city  pavement.  The  court  said:  "To  hold  the  city  liable  in 
damages  for  every  trivial  accident  of  this  kind  would  be  to  adopt  a 
measure  of  liability  quite  unheard  of,  and  entirely  too  severe  for 
the  ordinary  administration  of  municipal  affairs.  The  possibility  of 
occasional  injury  in  such  circumstances  is  one  of  the  inconveni- 
ences of  residence  in  large  and  populous  cities  to  which  the  citizen 
must  submit." 

i.  Loose  or  Trailing  Electric  Wires.— In  Emery  v.  Philadelphia, 
208  Pa.  St.  492,  57  Atl.  977,  the  plaintiff's  husband  was  killed  by 
coming  in  contact  with  a  heavily  charged  electric  wire  used  by  the 
police  department,  which  was  lying  at  the  side  of  the  roadway  of 
a  rural  street.  The  street  was  forty-five  feet  wide,  and  sixteen 
Am.  St.  Rep.,  Vol.  103— ]  9 
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feet  of  the  street  had  been  macadamized  by  the  city.  The  injury 
occurred  on  the  unmacadamized  portion.  It  was  sought  by  the  city 
to  avoid  liability  on  the  ground  that  the  accident  occurred  on  the 
untraveled  portion  of  the  roadway,  and  that  the  broken  electric  wire 
was  being  used  by  the  police  department.  The  court,  however,  held 
the  city  liable.  So,  also,  in  Decatur  v.  Hamilton,  89  111.  App.  561, 
the  accident  occurred  by  reason  of  a  broken  telephone  wire  charged 
with  electricity  from  the  trolley  wire  of  a  railway  company.  The 
court  held  that  where  a  city  grants  to  a  telephone  company  the  right 
to  use  the  streets  for  its  wires,  and  the  company  in  the  operation 
of  its  business  uses  rotten  and  rusted  wires,  which  frequently  break 
and  expose  persons  and  horses  passing  along  the  street  to  danger, 
and  the  city,  with  knowledge  that  such  wire  is  being  used,  neglects 
to  have  its  use  discontinued,  it  becomes  liable  for  injuries  resulting 
therefrom.  So,  also,  in  Twist  v.  Kochester,  37  App.  Div.  307,  55  N. 
Y.  Supp.  850,  affirmed  in  165  N.  Y.  619,  59  N.  E.  1131,  a  judgment 
against  the  city  for  injuries  from  shock  in  coming  into  contact  with 
a  fallen  electric  wire  was  sustained.  In  that  case  the  fallen  wire 
was  an  unusual  patrol  wire  belonging  to  the  police  department.  It 
had  been  strung  in  such  a  way  that  it  was  above  a  trolley  wire. 
The  wire  used  was  a  bare  copper  wire,  fastened  only  to  insulators. 
And  from  the  manner  of  being  strung  it  was  likely  to  fall  frequently. 
The  fallen  wire  became  charged  by  coming  in  contact  with  the  trol- 
ley wire.  The  duty  of  municipal  corporations  with  respect  to  elec- 
tric wires  over  its  streets  is  treated  in  the  monographic  note  to  Her- 
bert V.  Lake  Charles  Ice  etc.  Co.,  100  Am.  St.  Eep.  535. 

j.  Hopes  or  Wires  Stning  Across  Street.— In  Mogk  v.  New  York 
etc.  Co.,  78  App.  Div.  560,  79  N.  Y.  Supp.  685,  a  judgment  in  favor 
of  plaintiff  was  affirmed.  The  city,  however,  was  not  sued  in  that 
case.  The  injuries  occurred  by  reason  of  a  guy  rope  strung  across 
the  street  to  support  an  electric  pole  which  was  being  constructed. 
The  court  held  it  to  be  an  obstruction  to  the  ordinary  safe  condi- 
tion of  the  street.  And  in  Glasgow  v.  Gillenwaters,  23  Ky.  Law 
Eep.  2375,  67  S.  W.  381,  a  barbed  wire  stretched  across  a  street  to 
prevent  travel  on  a  part  of  the  street  undergoing  repairs  was  held 
to  be  such  a  nuisance  as  would  make  the  city  liable  for  an  injury 
to  one  who,  in  the  absence  of  any  light  or  other  warning,  ran  against 
the  wire  in  the  night-time. 

k.  Dangerous  Street-car  Tracks.— In  Natchez  v.  Shields,  74  Miss. 
871,  21  South.  797,  the  city  was  held  liable  for  injuries  sustained 
while  driving  across  street-car  tracks,  the  wheels  getting  caught  in 
a  rail  which  had  been  loose  for  several  weeks.  The  rail  had  been 
spiked  down  once  or  twice  before  at  the  direction  of  the  city,  but  it 
was  laid  on  timbers  which  would  not  hold  it  down. 

1.  Accumulation  of  Snow  and  Ice.— The  principal  case  is  based 
not  on  any  particular  negligence  of  the  city  in  allowing  its  streets 
to   become   unsafe   by   reason   of   the   accumulation   of   snow   or   ice 
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thereon,  but  on  the  question  whether  the  city  is  liable  for  permit- 
ting a  public  nuisance  to  exist  on  its  streets.  In  its  discussion  of 
the  nature  of  the  permission  of  coasting  on  the  street  on  which  the 
accident  occurred,  the  court  said:  "It  is  obvious  that  in  the  case 
before  us  the  injury  did  not  result  from  any  defect  or  obstruction 
in  the  highway.  It  was  produced  by  the  acts  of  those  improperly 
and  unlawfully  using  the  highway,  and  for  which  the  city  or  corpo- 
ration is  not  liable."  It,  however,  does  not  advert  to  any  ordinance 
which  would  make  such  acts  of  coasting  unlawful.  In  Taylor  v. 
Mayor  of  Cumberland,  64  Md.  68,  54  Am.  Eep.  759,  20  Atl.  1027, 
which  was  a  similar  case  of  coasting  on  a  public  street,  there  was 
an  ordinance  which  prohibited  under  the  penalty  of  a  fine,  '"'^any 
sport,  play  or  exercise  that  might  produce  bodily  injury  or  endan- 
ger property  on  any  street,  square  or  alley  within  the  city  limits." 
The  plaintiff  was  injured  while  crossing  a  sidewalk  by  a  sled  on 
which  there  were  a  number  of  boys.  The  court  said:  "The  defend- 
ant was  bound  to  prevent  the  nuisance  if  it  could  do  so  by  ordinary 
and  reasonable  care  and  diligence;  but  if  it  did  use  this  degree  of 
care  and  diligence,  it  discharged  its  duty  and  was  relieved  from  re- 
sponsibility; and  a  vigorous  effort  to  enforce  its  ordinance  on  the 
subject  would  fulfill  its  duty  in  this  respect."  In  this  connection, 
see,  also,  Lafayette  v.  Timberlake,  88  Ind.  330;  Faulkner  v.  Aurora, 
85  Ind.  130,  44  Am.  Eep.  1;  Schultz  v.  Milwaukee,  49  Wis.  254,  35 
Am.  Eep.  779,  5  N.  W.  342.  This  same  principle  arose  in  the  case 
of  Landau  v.  New  York  (N.  Y.),  72  N.  E.  631,  where  the  injuries 
were  caused  by  the  discharge  of  fireworks  on  the  streets  of  New 
York  during  a  political  parade.  It  appears  that  in  that  case  the 
board  of  aldermen  by  a  resolution,  in  substance  and  effect,  licensed 
or  permitted  the  exhibition  of  fireworks  in  question.  The  court  held 
the  city  liable,  but  it  is  not  perfectly  clear  from  the  reported  de- 
cisions upon  what  grounds.  The  court,  in  the  course  of  its  inter- 
esting discussion  of  the  subject,  said:  "While  a  municipal  corpora- 
tion is  not  liable  for  the  failure  to  pass  ordinances  prohibiting  the 
discharge  of  fireworks  in  the  public  streets,  it  is  bound  to  exercise 
due  care  to  keep  its  streets  in  a  safe  condition,  and  is  liable  for  per- 
mitting dangerous  obstructions  or  nuisances  therein.  If  an  ordinance 
is  passed  in  relation  to  the  subject,  and  it  is  not  enforced,  or  is  sub- 
sequently repealed,  there  is  no  liability  for  the  repeal,  or  for  the 
mere  failure  to  enforce,  but  still  the  duty  remains  as  to  the  obstruc- 
tions and  nuisances.  That  duty  never  ceases,  and  it  cannot  be 
avoided  by  the  passing  of  ordinances  or  the  failure  to  pass  them." 
In  Ellis  V.  Lewiston,  89  Me.  60,  35  Atl.  1016,  the  snow  had  been 
removed  from  the  railway  track  in  the  center  of  the  street,  leaving 
a  rut  where  the  rails  were  placed  with  shoulders  of  ice,  by  which 
the  runner  of  plaintiff's  sleigh  was  caught  and  tipped  over  as  he 
attempted  to  avoid  a  street-car.  A  verdict  in  favor  of  the  plaintiff 
was  sustained.     In  Peard  v.  Mt.  Vernon,  83  Hun,  250,  31  N.  Y.  Supp. 
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395,  affirmed  in  158  N.  Y.  681,  52  N.  E.  1125,  the  city  was  held  not 
liable  for  an  injury  caused  by  an  accumulation  of  snow.  In  that 
case  the  street  was  obstructed  by  snow  thrown  from  the  sidewalk 
and  the  street-car  tracks.  For  several  weeks  previous  to  the  accident 
there  had  been  falls  of  either  rain  or  snow,  accompanied  by  very  cold 
weather,  thus  making  a  mass  of  snow  and  ice.  The  court  held  that 
the  accident  was  chargeable  to  natural  causes,  since  in  this  case  no 
ordinary  care  could  have  prevented  the  accumulations  of  snow  and 
ice  complained  of.  The  case  of  Kaveny  v.  Troy,  108  N.  Y.  575,  15 
N.  E.  726,  was  somewhat  similar.  In  Gurney  v.  Eockfort,  93  Me. 
360,  45  Atl.  310,  there  was  a  statute  requiring  twenty-four  hours' 
notice  of  the  particular  defect.  The  court  held  that  knowledge  of  a 
heavy  fall  of  snow,  which  drifted  the  highways  of  the  town  gen- 
erally, but  blew  off  in  spots,  was  not  notice  of  the  existence  of  the 
particular  drift  injuring  plaintiff.  In  Spillane  v.  Fitchburg,  177 
Mass.  87,  83  Am.  St,  Eep.  212,  58  N.  E.  176,  the  plaintiff  was  injured 
by  stepping  into  a  catch-basin  which  was  full,  owing  to  the  melting 
of  heavy  snows.  The  court  held  that  it  was  an  incident  of  the 
climate  for  which  the  city  was  not  liable.  So,  also,  in  O'Shaugh- 
nessy  v.  Middleport,  93  App.  Div.  93,  86  N.  Y.  Supp.  944,  the  failure 
of  the  city  to  remove  snow  from  the  crosswalks  at  a  time  when  the 
snow  in  the  street  was  so  deep  that  to  do  so  would  render  the  streets 
impassable,  was  held  no  negligence.  Some  courts,  in  cases  resulting 
from  falls  on  ice,  make  a  distinction  between  ice  which  is  smooth 
and  that  which  is  uneven  or  broken  into  ridges,  holding  no  liability 
where  the  ice  is  smooth:  See  Billings  v.  Worcester,  102  Mass,  329, 
3  Am.  Eep.  460,  In  the  recent  case  of  Magaha  v,  Hagerstown,  95 
Md.  62,  93  Am.  St.  Eep.  317,  51  Atl.  832,  the  distinction  was  not 
recognized.  With  regard  to  the  accumulation  of  snow  and  ice,  see, 
also.  Piper  v.  Spokane,  22  Wash.  147,  60  Pac.  138;  Devenish  v.  Spo- 
kane, 21  Wash.  77,  57  Pac.  340.  In  Clark  v.  Lockport,  49  Barb.  580, 
the  municipality  was  held  liable  for  a  fall  on  ice  formed  from  water 
leaking  from  a  race  near  the  highway,  the  ice  being  concealed  by  a 
light  fall  of  snow.  Pinkham  v.  Topsfield,  104  Mass.  78,  was  a  some, 
what  similar  case.  In  Decker  v.  Scranton,  151  Pa,  St.  241,  31  Am. 
St.  Eep.  757,  25  Atl.  36,  a  defective  construction  of  the  street,  in 
conjunction  with  an  accumulation  of  ice,  caused  plaintiff's  sleigh  to 
become  overturned.  A  judgment  in  favor  of  plaintiff  was  affirmed. 
In  Mueller  v.  Milwaukee,  110  Wis,  623,  86  N.  W.  162,  the  court  held 
the  conditions  insufficient  to  show  an  actionable  defect.  In  that  case 
plaintiff  slipped  on  an  accumulation  of  ice  while  crossing  the  street 
at  a  place  other  than  the  regular  crossing.  The  weather  had  been 
very  cold,  and  the  ice  had  been  formed  from  the  overflow  of  a  water 
trough,  and  extended  some  distance  in  the  street.  The  ice  was  rough, 
but  the  roughness  did  not  cause  plaintiff's  fall,  the  plaintiff  testifying 
that  she  fell  because  she  slipped,  and  that  she  slipped  because  of 
the  ice.     The  question  of  the  icy  condition  of  the  street  entered  into 
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the  consideration  of  De  Pere  v.  Hibbard,  104  Wis.  666,  80  N.  W.  933, 
and  Herr  v.  Lebanon,  149  Pa.  St,  222,  34  Am.  St.  Eep.  603,  24  Atl. 
207,  16  L.  E.  A.  106. 

m.  Accumulation  of  Mud  or  Water.— A  city  is  not  liable  to  a 
pedestrian  who  slips  and  falls  on  a  street  simply  because  from  one 
and  one-half  to  two  inches  of  mud  is  allowed  to  accumulate  and  re- 
main on  the  pavement,  the  mud  being  spread  evenly:  O'Eeilly  v. 
Syracuse,  49  App.  Div.  538,  63  N.  Y.  Supp.  520.  In  McConway  v. 
Philadelphia,  209  Pa,  St.  236,  58  Atl.  358,  it  was  held  where,  in  order 
to  cross  an  unpaved  street  in  muddy  weather,  the  citizens  placed 
boards  at  the  crossing,  a  boy  who  fell  from  such  boards  cannot  re- 
cover. In  Spillane  v,  Fitchburg,  177  Mass.  87,  83  Am,  St,  Eep.  262, 
58  N.  E.  176,  a  city  was  held  not  liable  for  an  injury  resulting  from 
stepping  into  a  catch-basin  by  reason  of  the  deceptive  appearance  of 
snow  and  water  which  filled  it  to  the  level  of  the  street.  The  facts  in 
Lloyd  V.  Walton,  57  App.  Div,  288,  67  IS.  Y.  Supp.  929,  were  somewhat 
similar.  The  crosswalk  diverged  from  a  straight  line,  and  because 
of  an  accumulation  of  water  became  hidden  from  view.  The  water 
accumulated  because  of  an  obstruction  which  had  been  on  the  street 
nearly  five  years,  causing  same  conditions  under  same  circumstances. 
The  plaintiff  going  in  a  direct  line  fell  into  the  gutter,  injuring  him- 
self.    A  verdict  for  the  plaintiff  was  sustained. 

n.  Structures  on  the  Street.— Permanent  structures  obstructing 
streets  and  interfering  with  their  unimpeded  use  by  the  public  are 
nuisances  which  may  be  abated,  although  there  be  space  left  for  the 
passage  of  the  public:  See  authorities  cited  in  note  to  Callanan  v. 
Oilman,  1  Am.  St,  Eep.  842.  It  is  a  good  defense  to  an  action  against 
a  city  for  damages  to  a  traveler  caused  by  a  structure  in  a  highway 
that  it  was  authorized  by  the  legislature:  Eedford  v,  Coggeshall, 
19  E,  I.  313,  36  Atl.  89.  In  Kokomo  v.  Boring,  24  Ind.  App.  552,  57 
N.  E.  202,  a  platform  scales  in  a  street  gave  away,  casting  plaintiff, 
who  was  driving  a  sprinkling  cart,  into  the  excavation  underneath. 
There  was  nothing  to  show  that  it  was  defective.  A  judgment  in 
favor  of  the  plaintiff  was  however  affirmed.  And  in  Eichmond  v. 
Smith,  101  Va,  161,  43  S.  E.  345,  a  structure  sixty-four  feet  long, 
twelve  feet  wide,  and  six  feet  high,  built  without  lawful  authority  in 
a  public  street,  for  the  purpose  of  giving  free  exhibitions  at  a  street 
fair,  was  held  to  be  such  a  nuisance  as  would  entitle  the  plaintiff 
to  recover  for  injuries  resulting  from  it. 

0.  Dangerous  Appliances  or  Machines  on  Street.— In  McMulkin  v. 
Chicago,  92  111.  App.  331,  it  was  held  that  a  city  may  lawfully  use 
any  proper  implement  operated  by  steam  to  construct  or  repair  its 
streets,  and  in  the  absence  of  negligence  in  its  management  the  city 
is  not  liable  for  its  frightening  a  horse.  But  in  Denver  v.  Murray, 
18  Colo.  App.  142,  70  Pac.  440,  a  city  was  held  chargeable  with  notice 
that  a  derrick  was  standing  in  a  street  where  it  had  been  there  for 
about  a  year.     In  Griffin  v.  Boston,  182  Mass.  409,  65  N.  E.  811,  a 
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gravel  heater  had  been  permitted  to  remain  next  to  the  curb  on  a 
street  for  more  than  a  week  while  it  was  not  in  use,  and  the  tongue 
was  held  up  by  a  defective  wire.  The  court  held  that  the  heater 
constituted  a  defect  in  the  street  rendering  the  city  liable.  But  in 
Lane  v.  Lewiston,  91  Me.  292,  39  Atl.  999,  a  steam-roller,  while  being 
properly  used  in  repairing  a  street,  was  held  no  such  obstruction  or 
defect  as  would  render  the  city  liable  for  injuries  from  a  horse  be- 
coming frightened  at  it.  In  Weatherford  v.  Lowery  (Tex.  Civ.), 
47  S.  W.  34,  workmen  engaged  in  digging  a  ditch  alongside  of  the 
street  left  a  scraper,  with  its  bright  side  exposed,  in  the  street  at 
the  close  of  their  day's  work.  A  horse  becoming  frightened  at  it, 
backed  into  the  ditch.  The  street  was  between  fifty  and  sixty  feet 
wide.  The  city  was  held  liable.  And  in  Osage  City  v.  Larkin,  40 
Kan.  206,  10  Am.  St.  Eep.  186,  19  Pac.  658,  a  city  allowed  a  haypresa 
connected  with  an  engine  by  a  tumbling  rod  to  remain  for  years  in 
an  alley.  The  court  held  that  the  city  was  negligent.  The  liability 
of  cities  and  towns  for  injuries  caused  by  horses  becoming  frightened 
at  objects  in  its  streets  was  discussed  in  the  note  to  Morse  v.  Town 
of  Eichmond,  98  Am.  Dec.  603. 

p.  Customary  Storage  of  Vehicles  on  Street.— A  municipal  corpo- 
ration is  negligent  where  it  has  allowed  a  street  to  be  customarily 
used  as  a  storage  place  for  vehicles  not  in  use  to  such  an  extent 
as  to  render  the  street  unsafe  for  public  use:  Eadichel  v.  Kendall 
(Wis.),  99  N.  W.  348.  In  Farley  v.  Mayor  of  New  "Sfork,  152  N.  Y, 
222,  57  Am.  St.  Eep.  511,  46  N.  E.  506,  a  municipal  corporation  was 
held  liable  for  injuries  received  by  the  driver  of  a  hosecart  from 
colliding  with  a  truck  without  negligence  on  his  part.  The  truck 
had  been  left  for  several  months  standing  on  a  public  street  at  night 
at  the  place  of  collision,  to  the  knowledge  of  the  policeman  on  the 
beat,  who  had  never  made  any  report  of  the  fact,  it  being  his  duty 
to  do  so. 

q.  Obstructions  Near  Edge  or  Outside  of  Street.— If  an  obstruc- 
tion is  at  the  margin  of  the  traveled  way  it  must  not  be  such  as  to 
be  either  a  trap  or  a  snare:  Vincennes  v.  Spees  (Ind.  App.),  72  N.  E. 
531.  In  Dougherty  v.  Horseheads,  159  N.  Y.  154,  53  N.  E.  799,  the 
court  held  that  the  maintenance  at  the  end  of  a  grass  plot  in  an 
uncurbed  village  street  between  the  sidewalk  and  the  street  driveway, 
and  at  the  edge  of  a  private  driveway  to  the  abutting  premises,  of 
a  boulder  the  size  of  a  bushel  basket,  to  protect  the  grass  plot  and 
a  tree  thereon  from  being  driven  upon,  and  to  confine  the  travel  to 
the  driveway,  but  leaving  the  driveway  of  ample  width,  did  not 
make  the  municipality  liable  for  a  collision  of  a  cutter  with  the 
boulder,  even  though  it  was  covered  with  snow  at  the  time.  In  St. 
Germain  v.  Fall  Eiver,  177  Mass.  550,  59  N,  E.  447,  there  was  a  well- 
constructed  roadway  between  the  street-car  track  and  the  curb; 
the  part  near  the  curb  was  a  paved  gutter,  on  any  part  of  which  a 
traveler  might  be  reasonably  expected  to  go;  a  hydrant  which  had  a 
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nut  attached  to  it,  which  projected  over  the  curbing  from  one  to 
three  inches,  had  stood  in  that  position  for  about  twenty-five  years. 
The  projecting  nut  was  likely  to  escape  observation.  The  court  held, 
in  an  action  for  injuries  from  a  wheel  striking  tbe  nut,  that  it  was 
not  error  to  hold  that  the  hydrant  was  a  defect  in  the  street.  In 
Sweet  V.  Poughkeepsie,  97  App.  Div.  82,  89  N.  Y.  Supp.  618,  a  mu- 
nicipality was  held  liable  for  an  injury  from  striking  a  stump,  outside 
of  the  highway,  because  there  was  nothing  to  indicate  to  the  driver 
the  lines  of  the  highway,  and  it  was  the  duty  of  the  municipality 
to  guard  against  such  a  defect.  And  in  Louisville  v.  Michels,  24 
Ky.  Law  Eep.  1375,  71  S.  W.  511,  a  municipality  was  held  liable  for 
an  injury  to  the  driver  of  a  patrol  wagon  from  striking  against  a 
large  limb  of  a  tree  which  projected  in  a  dangerously  low  condition 
over  the  street. 


LOUISVILLE  AND  NASHVILLE  EAILEOAD  COMPANY 
V.  HOWEETON. 

[115  Ky.  89,  72  S.  W.  760.] 

EAUiEOAD— Hand-cars.— Where  a  Horse  is  Frightened  at  a 

railroad  crossing  by  an  approaching  hand-car,  the  railway  company 
is  not  answerable  for  injuries  sustained  by  the  driver,  if  the  car  is 
not  operated  in  an  unusual  manner  nor  with  unusual  noise,  (p.  296.) 
EAILEOAD— Hand-cars.— Tlie  Failure  to  Give  Signals  of  the 
approach  of  a  hand-car  at  a  crossing  is  not,  as  a  matter  of  law, 
negligence,     (pp.  296,  297.) 

Willis  &  Willis,  for  the  appellant. 

P.  J.  Beard,  E.  F.  Peak  and  Gilbert,  Peak  &  Gilbert,  for  the 
appellee. 

»i  PAYNTEE,  J.  About  four  miles  south  of  Shelbyville  the 
appellant's  track  crosses  at  right  angles  the  public  road,  form- 
ing what  is  known  as  the  "Keene  Crossing."  To  the  right  of 
the  crossing,  in  going  from  Shelbyville,  there  is  a  deep  cut. 
The  appellee  and  her  daughter  were  driving  a  horse,  proven 
to  be  gentle,  from  Shelbyville  to  their  home,  over  the  high- 
way in  question.  As  they  approached  the  crossing,  and  as  the 
horse's  fore  feet  were  over  the  first  rail,  it  became  frightened, 
swerved  to  the  left,  and  ran  off,  which  resulted  in  the  appellee 
being  painfully  injured.  It  is  claimed  that  the  horse  became 
frightened  because  the  servants  and  employes  ®*  of  the  appel- 
lant operated  a  hand-car  with  gross  negligence  and  careless- 
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Bess.     The  plaintiff  did  not  see  the  hand-car,  but,  as  the  horse 
lunged,  her  daughter  discovered  the  hand-car,  which  was  about 
fifty  or  sixty  feet  away,  approaching  the  crossing  through  the 
cut.     There  was  not  the  slightest  evidence  introduced  which 
tended  to  prove  that  the  hand-car  was  operated  in  an  unusual 
way,  or  that  it  was  making  any  unusual  noise  or  sounds.     The 
mere  fact  that  the  horse  became  frightened  at  the  hand-car,  ran 
off,  and  injured  the  appellee,  does  not  entitle  her  to  maintain 
this  action.     She  could  only  maintain  it  upon  the  ground  that 
defendant's   servants   or   employes  were   guilty   of   negligence 
resulting  in  the  injury.     Hand-cars  are  necessary  in  the  conduct 
of  the  business  of  railroads.     They  must  be  used  for  the  pur- 
pose of  carrying  tools  and  the  section  forces  from  point  to  point 
in  repairing  and  looking  after  the  track.     It  is  impossible  to 
run  them  in  a  noiseless  manner.     The  fact  that  they  are  run, 
and  that  a  horse  became  frightened  by  reason  of  their  approach, 
or  the  noise  which  they  make,  which  results  in  injury  to  the 
driver,  does  not  give  a  cause  of  action.     When  trains  are  run 
in  the  ordinary  way,  and  whistles  and  bells  are  sounded  as  the 
necessities  of  the  business  require,  and  a  horse  becomes  fright- 
ened by  reason  thereof,  and  damages  result  therefrom,  no  ac- 
tion can  be  maintained  therefor:  Ohio  Valley  R.  R.   Co.   v. 
Young,  19  Ky.  Law  Rep.  158,  39  S.  W.  415.   ^Elliott  on  Rail- 
roads, volume  3,  section  1264,  says:  "A  railroad  company  is 
not  liable  for  injuries  resulting  from  horses  becoming  fright- 
ened upon  a  highway  at  the  mere  sight  of  its  trains,  or  noises 
incident  to  the  running  or  operation  of  a  railroad."     It  was  held 
in  McCerrin  v.  Alabama  etc.  Ry.  Co.,  72  Miss.  1013,  18  South. 
420,  that  because  a  horse  became  frightened  by  the  noise  of  a 
hand-car  running  over  street  crossings,  and  the  person  ®^  driv- 
ing the  horse  was  injured,  the  railroad  company  was  not  liable. 
The  court  said:  "The  defendant  had  the  right  to  operate  its 
car  in  the  usual  and  customary  way,  and  at  a  safe  rate  of  speed, 
but  had  no  right  to  convert  it  needlessly  into  a  terror-inspiring 
thing,  and  for  such  departure  from  propriety  would  undoubt- 
edly be  liable  in  damages  for  any  injury  caused  by  this  negli- 
gence to  one  free  from  fault;  but  rapidity  of  movement,  noises 
and  sudden  appearances  are  common  incidents  of  the  operation 
of  railroads,  and  one  complaining  of  hurt  from  these  causes 
must  show  clearly  a  departure  by  the  defendant  from  custom 
and    propriety,    to    warrant    recovery."     Railroads    operating 
trains  and  hand-cars  have  the  right  to  make  all  reasonable  and 
usual  noises  incident  thereto,  whether  occasioned  by  escaping 
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steam,  griping  of  cars,  etc.  Persons  whose  duties  call  them 
Dear  railroads  must  know  that  such  right  exists.  There  is  no 
law  in  this  state  requiring  hand-cars  to  give  signals  as  they  ap- 
proach crossings,  and  we  cannot  say,  as  a  matter  of  law,  that  a 
failure  to  do  so  is  negligence. 

For  the  reason  that  the  plaintiff  failed  to  show  any  negli- 
gence whatever  which  produced  the  injury  of  which  she  com- 
plains, we  are  of  the  opinion  that  the  court  should  have  given, 
the  jury  a  peremptory  instruction  to  find  for  the  defendant. 

Judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 

Petition  for  rehearing  by  appellee  overruled. 


A  Railroad  Company  is  not  ordinarily  liable  for  injuries  which  re- 
sult from  horses  becoming  frightened  at  the  noises  usually  incident 
to  the  operation  of  trains:  Cincinnati  etc.  Ry.  Co.  v.  Gaines,  104  Ind. 
526,  54  Am.  Eep.  334;  Stanton  v.  Louisville  etc.  E.  E.  Co.,  91  Ala. 
382;  Ochiltree  v.  Chicago  etc.  Ey.  Co.,  93  Iowa,  628;  Duvall  v.  Balti- 
more etc.  E.  E.  Co.,  73  Md,  516;  Heininger  v.  Great  Northern  Ey. 
Co.,  59  Minn.  458;  Cahoon  v.  Chicago  etc.  Ey.  Co.,  85  Wis.  570.  It 
is  otherwise,  however,  where  the  railway  employes  act  negligently 
or  maliciously:  Toledo  etc.  E.  E.  Co.  v.  Harmon,  47  111.  298,  95  Am. 
Dec.  489. 


NEW  YOEK  LIFE  INSUEANCE  COMPANY  v.  CUERY. 

[115  Ky.  100,  72  S.  W.  736.] 

INSUEANCE— Forfeiture  for  Nonpasmient  of  Interest  on  Loan. 
A  provision  in  a  contract  of  loan  from  an  insurance  company,  for 
which  a  paid-up  policy  is  pledged  as  collateral,  that  if  the  interest 
is  not  promptly  paid  when  due  the  policy  shall,  at  the  option  of  the 
company,  be  surrendered  to  it  at  the  customary  cash  surrender  value 
for  policies  of  that  class,  is  void.     (pp.  301,  302.) 

Humphrey,  Burnett  &  Humphrey,  for  the  appellant. 

Gaether  &  Vanarsdall,  for  the  appellee. 

****  O'EEAE,  J.  George  J.  Anderson  was  the  holder  of  a 
paid-up  policy  of  insurance  upon  his  life  for  six  hundred  and 
thirty  dollars,  issued  by  the  appellant,  and  payable  upon  the 
death  of  the  insured  to  his  estate.  Anderson  borrowed  one 
hundred  and  thirty  dollars  from  appellant,  and  executed  to  it 
a  writing,  called  a  "Loan  Agreement,"  by  which  he  pledged  to 
appellant  the  policy  to  secure  the  repayment  of  the  loan.  In- 
terest on  the  loan  was  payable  on  August  1st  of  each  year  (that 
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being  the  anniversary  of  the  insurance),  so  long  as  the  prin- 
cipal was  owing.  The  loan  agreement  contained  the  following: 
"It  is  agreed  that  interest  at  the  rate  of  five  (5)  per  cent  per 
annum  shall  he  paid  upon  said  loan  at  the  anniversary  of  the 
insurance  next  succeeding,  and  annually  thereafter,  at  the  of- 
fice of  said  party  of  the  first  part.  It  is  agreed  that  although 
it  is  not  intended  that  said  party  of  the  first  part  shall  demand 
paym.ent  of  said  loan  until  the  first  day  of  August,  1909,  on 
which  date  said  loan  shall  become  and  be  due  and  payable,  or 
until  the  death  of  the  ^^^  party  whose  life  is  insured  under 
said  policy,  said  party  of  the  first  part  reserves  the  right  to 
demand  repayment  provided  said  interest  is  not  duly  paid."  It 
is  further  provided  as  follows:  "It  is  agreed  that  in  the  event 
of  the  default  of  any  payment  of  said  interest  or  of  said  loan 
or  of  any  premium  on  said  policy  for  thirty  days  after  they 
shall  respectively  become  due  said  policy  shall  be  deemed  to 
be  and  shall  be  in  effect  at  the  option  of  said  party  of  the  first 
part,  surrendered  to  said  party  of  the  first  part  at  the  customary 
cash  surrender  value  then  allowed  by  said  party  of  the  first  part 
for  the  surrender  of  policies  of  this  class,  said  party  of  the  first 
part  in  that  case  being  liable  to  said  party  of  the  second  part 
for  the  return  of  the  balance  only  of  said  cash  surrender  value 
after  deducting  said  loan  and  interest  and  any  expenses  in- 
curred thereon."  And  further:  "It  is  agreed  that  said  party 
of  the  second  part  has  deposited  said  policy  and  its  accumula- 
tions with  said  party  of  the  first  part  as  collateral  security  for 
said  loan,  on  the  terms  and  conditions  of  this  agreement,  and 
covenants  and  agrees  to  and  with  said  party  of  the  first  part  to 
abide  by  and  perform  all  and  singular  the  stipulations  and 
agreement  contained  in  this  agreement."  And  further:  "It  is 
agreed  that  all  the  conditions,  limitations  and  requirements  of 
said  policy  except  as  herein  expressly  modified,  remain  in  full 
force." 

On  the  1st  of  August,  1899,  when  the  interest  on  the  one  hun- 
dred and  thirty  dollar  loan  became  due  and  payable  according  to 
the  terms  of  the  contract,  it  was  not  paid;  nor  was  it  paid  for 
more  than  thirty  days  thereafter ;  nor  was  it  offered  to  be  paid 
xmtil  nearly  eight  months  after  its  maturity.  Appellant  then 
refused  to  receive  it  and  reinstate  the  insurance  (which  it  had 
canceled  as  forfeited  because  of  the  nonpayment  of  interest  as 
provided  in  the  agreement  above  copied),  unless  ^^^  the  in- 
sured would  furnish  a  certificate  of  his  then  good  health.  That 
he  did  not  do  so,  and,  possibly,  could  not  have  done.     As  a 
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matter  of  fact  appellant  admits  that  the  "accumulations"  hy- 
pothecated with  this  policy  as  collateral  to  its  loan  of  one  hun- 
dred and  thirty  dollars  were,  when  included  in  the  "cash  sur- 
render value  then  allowed"  by  appellant  on  this  class  of  poli- 
cies, some  twelve  dollars  and  forty-seven  cents  more  than  the 
principal  and  interest  owing  appellant  when  the  default  oc- 
curred. Before  the  interest  above  named  became  due,  Ander- 
son had  assigned  the  policy  for  value  to  appellees,  his  creditors, 
of  which  appellant  had  notice  at  the  time.  Being  apprised  of 
the  appellant's  claim  of  the  forfeiture  of  the  policy,  appellees 
tendered  the  interest  and  principal  of  Anderson's  loan,  and  of- 
fered to  redeem  the  policy  for  their  benefit  as  assignees  and 
creditors.  Being  refused,  this  suit  was  brought  to  compel  ap- 
pellant to  reinstate  the  policy,  or  to  pay  its  value  above  the 
amount  of  appellant's  debt  and  interest,  to  appellees.  That  ex- 
cess of  value  was  alleged  to  be  three  hundred  dollars.  Appel- 
lant, by  answer,  relied  on  the  surrender  and  cancellation  of  the 
policy  under  the  contract  and  conditions  above  stated.  The  cir- 
cuit court  sustained  a  demurrer  to  the  answer,  and  adjudged 
that  upon  the  pajinent  to  appellant  of  the  one  hundred  and 
thirty  dollars  and  interest  that  it  reinstate  the  policy. 

This  appeal  involves  the  validity  of  the  clause  of  the  above 
agreement  providing  for  the  surrender  or  practically  for  the 
forfeiture  of  the  policy,  if  the  interest  on  the  loan  was  not 
promptly  paid  when  due.  By  the  terms  of  this  writing,  if  the 
loan,  or  its  interest,  was  not  repaid  when  due  under  the  loan 
aigreement,  the  policy  was  to  be  "surrendered"  to  the  insurer  "at 
the  customary  cash  surrender  value  then  allowed  by  said  party 
for  the  surrender  of  policies  of  this  class."  That  is,  pure  and 
simple,  a  provision  for  the  forfeiture  of  the  policy  upon  such 
terms  as  the  payee  of  the  ^^'^  note  may  require,  and  at  its  op- 
tion. The  difference  between  this  and  the  ordinary  unqualified 
forfeiture  lies  alone  in  the  extent  of  the  forfeiture.  It  operates 
as  an  enforced  conversion  without  further  notice  to,  or  consent 
of,  the  borrower,  of  his  collateral,  if  he  fails  to  promptly  pay  the 
interest  upon  his  debt. 

The  contract  of  insurance  between  appellant  and  Anderson 
had  been  fully  executed  so  far  as  Anderson  was  concerned.  He 
had  paid  all  that  he  was  required  to  pay  to  be  entitled  to  re- 
ceive from  appellant  the  full  sum  stipulated  to  be  paid — six 
hundred  and  thirty  dollars — at  his  death.  The  one  hundred 
and  thirty  dollars  was  borrowed  from  appellant  since  that  com- 
pletion of  the  contract. 
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The  courts  have  uniformly  held  in  favor  of  the  insurer  that 
agreements  for  the  forfeiture  of  the  policy  when  premiums  were 
not  paid  when  due  are  valid,  and  their  enforcement  is  upheld. 
This  is  said  to  he  because  "on  the  prompt  payment  of  the  pre- 
miums depends  the  mutuality  of  the  contract  and  the  ability 
of  the  insurance  company  to  meet  its  obligations."  But  both 
the  reason  and  the  rule  are  restricted  to  the  matter  of  premiums 
alone.  Forfeitures  are  disfavored  in  law.  When  they  are  mere 
penalties  for  the  nonpayment  of  borrowed  money,  they  are  not 
allowed.  They  lead  to,  and  themselves  are,  unconscionable  op- 
pressions of  the  unfortunate. 

The  question  in  this  case,  in  collateral  form,  has  been  before 
this  court  several  times. 

In  St.  Louis  Mut  Life  Ins.  Co.  v.  Grigsby,  10  Bush,  310,  a 
policy  provided  that  if  the  interest  upon  premium  notes  given 
by  the  insured  was  not  promptly  paid  when  due,  it  should  work 
a  forfeiture  of  the  policy,  including  all  that  had  been  paid  on 
it.  Said  the  court  (per  Lindsay,  J.) :  "We  are  satisfied  from  the 
nature  of  the  contract  that  the  forfeiture  was  intended  as  a 
penalty,  to  secure,  not  the  ultimate,  *^**  but  the  prompt,  pay- 
ment of  the  interest  to  become  due;  and  as  the  default  is  only 
in  time,  and  as  the  company  can  be  given  all  that  it  stipulated 
to  receive,  a  case  is  presented  in  which  relief  can  and  ought  to 
be  afforded." 

In  Montgomery  v.  Phoenix  Mutual  Life  Ins.  Co.,  14  Bush,  51, 
the  question  was  whether  a  failure  to  surrender  the  old  policy 
and  to  demand  a  paid-up  policy  for  the  lesser  sum  in  case  of 
default  after  paying  a  certain  number  of  premums  forfeited 
the  insurer's  rights.  This  court  (per  Cofer,  J.)  held  that  time 
was  not  of  the  essence  of  the  undertaking;  that  the  clause  for 
a  forfeiture  was  repugnant  to  the  policy  of  the  law,  and  was 
contradistinguished  from  conditions  precedent.  The  court 
quoted  approvingly  the  folloA\ing  section  from  Story's  Equity, 
section  1314:  "Wherever  a  penalty  is  inserted  merely  to  secure 
the  performance  or  enjoyment  of  a  collateral  object  the  latter 
is  considered  as  the  principal  intent  of  the  instrument,  and  the 
penalty  is  deemed  only  as  accessor}'',  and  therefore  as  intended 
only  to  secure  the  due  performance  thereof,  or  the  damage 
really  incurred  by  the  nonperformance.  In  every  such  case  the 
true  test  by  which  to  ascertain  whether  relief  can  be  had  in 
equity  is  to  consider  whether  compensation  can  be  made  or  not." 

In  Northwestern  Mutual  Life  Ins.  Co.  v.  Fort,  82  Ky.  269,  6 
Ky.  Law  Eep.  271,  the  question  was  whether  the  failure  of  the 
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insured  to  pay  promptly  the  interest  on  certain  premium  notes 
voided  the  policy  under  a  provision  which  declared,  "which  in- 
terest shall  be  paid  annually  or  the  policy  be  forfeited."  The 
court  (per  Lewis,  J.)  held:  "Here  the  default,  if  any  has  oc- 
curred, is  not  of  the  substance  of  the  contract,  but  in  the  time 
of  the  payment  of  interest,  and  the  company  can  be  given  all 
that  it  stipulated  to  receive.  On  the  other  hand,  to  forfeit  the 
whole  policy  on  account  of  ^^^  defaiilt  in  time  of  payment  of 
the  interest,  which  formed  but  a  small  part  of  the  considera- 
tion, and  which  the  company  is  secured  in  the  full  payment  of, 
if  not  already  paid,  would  impose  upon  the  assured  the  entire 
loss  of  the  premiums  actually  paid.  A  forfeiture  under  such 
circumstances  would  be  extremely  oppressive,  and  if  provided 
for  between  individuals  concerning  any  ordinary  business  trans- 
action be  held  as  in  the  nature  of  a  penalty." 

The  later  case  of  Mutual  Life  Ins.  Co.  v.  Jarboe,  102  Ky.  80, 
19  Ky.  Law  Rep.  1505,  80  Am.  St.  Eep.  343,  42  S.  W.  1097, 
39  L.  R.  A.  504,  was  quite  similar  to  Montgomery  v.  Phoenix 
Mut.  Life  Ins.  Co.,  14  Bush,  51.  It  was  there  reasserted  (per 
Guffy,  J.)  :  "Time  is  not  generally  of  the  essence  of  contracts: 
Story's  Equity,  sec.  776.  It  may  be  so  when  the  contract  is 
executory  on  both  sides,  or  when  the  nature  of  the  transaction 
or  the  stipulation  of  the  parties  shows  it  was  so  intended  by 
them.  But  when  the  defendant  has  received  the  entire  consid- 
eration for  performance  on  his  part,  and  has  no  other  defense 
except  that  the  plaintiff  did  not  come  within  the  stipulated  time 
to  demand  performance,  we  are  not  acquainted  with  any  au- 
thority or  legal  principle  upon  which  a  defense  can  be  upheld 
in  a  court  of  equity."  Also,  see  Manhattan  Life  Ins.  Co.  v. 
Patterson,  109  Ky.  624,  95  Am.  St.  Eep.  393,  22  Ky.  Law  Rep. 
1282,  60  S.  W.  383,  53  L.  R.  A.  378 ;  Washington  Life  Ins.  Co. 
V.  Miles,  112  Ky.  743,  23  Ky.  Law  Rep.  1705,  66  S.  W.  740. 

In  all  of  these  cases  the  failure  relied  on  as  a  forfeiture  was 
connected  with  the  existence  of  the  original  contract  of  insur- 
ance. It  was  not  always  easy  to  distinguish  between  the  legal 
principles  governing  the  right  to  provide  for  forfeiture  because 
of  nonpayment  of  premium  notes  and  the  nonpayment  of  in- 
terest on  premium  notes.  The  evident  aim  of  the  insurers  was 
to  bring  the  interest  upon  ^^*  the  notes  within  the  principles 
governing  the  notes  themselves.  The  court,  however,  noted  a 
distinction,  and  applied  it. 

In  the  case  at  bar  there  is  no  perceivable  reason  why  the 
insurance  company  lending  the  money  is,  or  can  be,  in  a  differ- 
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ent  position  from  any  other  lender  of  the  money  had  the  policy 
been  assigned  to  the  latter  as  collateral,  and  a  default  in  pay- 
ment of  the  interest  had  occurred.  If  it  loans  money  on  its 
policies  held  by  its  policy-holders,  its  rights  as  lender  are  exactly 
what  they  would  be  if,  instead  of  the  policies,  the  borrower 
pledged  stocks,  bonds,  or  policies  in  other  companies,  or  gave  a 
chattel  or  real  estate  mortgage  to  secure  the  loan.  There  is 
nothing  in  appellant's  business,  or  charter  rights,  so  far  as  we 
are  advised,  which  entitles  it  to  privileges  when  loaning  its 
money  not  enjoyed  generally  by  banks,  trust  companies,  and 
other  corporations  and  individuals. 

We  are  of  opinion  that  the  provision  in  the  loan  agreement 
for  a  surrender  or  forfeiture  of  the  policy  upon  the  nonpayment 
of  the  interest  upon  the  loan  is  void. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


TTie  Forfeiture  of  paid-up  policies  oT  insurance  for  a  failure  to  pay 
the  interest  on  premium  notes  is  conSidered  in  Eddy  v.  Phoenix  Mut. 
Life  Ins.  Co.,  65  N.  H.  27,  23  Am.  St.  Eep.  17,  and  cases  cited  in  the 
cross-reference  note  thereto;  Drury  v.  New  York  Life  Ins.  Co.,  115 
Ky.  681,  post,  p.  351.  As  to  the  right  to  demand  a  paid-up  policy, 
see  Manhattan  Life  Ins.  Co.  v.  Patterson,  109  Ky.  624,  95  Am.  St. 
Eep.  393;  Nielsen  v.  Provident  etc.  Assur.  Soc,  139  Cal.  332,  96  Am. 
St.   Eep.   146. 


MONTGOMEEY  v.  CONSOLIDATED  BOAT  STOEE  CO. 

[115  Ky.  156,  72  S.  W.  816.] 

SISTEB  STATE— Judgments.— In  an  Action  on  a  judgment  of 
a  sister  state,  the  petition  is  sufficient,  as  showing  jurisdiction  of 
the  court  which  rendered  the  judgment,  if  it  alleges  that  such  court 
was  one  of  general  jurisdiction,  and  that  the  defendant  appeared 
and  filed  answer,     (p.  303.) 

PLEADING.— A  Statute  of  a  Sister  State  need  not  be  set  out 
in  haec  verba;  it  may  be  pleaded  according  to  its  effect,     (p.  303.) 

SISTEE  STATE— Judgment.— A  Transcript  of  a  Judgment  of 
a  sister  state,  on  which  execution  has  issued,  and  which  is  certified 
according  to  the  acts  of  Congress,  by  which  it  is  entitled  to  full 
faith  and  credit,  will  be  regarded  as  a  copy  of  the  entire  decree, 
although  the  form  of  the  judgment  differs  from  the  form  in  use  in 
this  state,     (p.   303.) 

Martin  M.  Durrett,  for  the  appellant. 


Jan.  1903.]     Montgomery  v.  Consolidated  etc.  Co.        303 

*«8  HOBSON,  J.  Appellee  filed  this  suit  to  recover  the 
amount  of  a  judgment  rendered  in  its  favor  against  appellant 
in  the  superior  court  of  Cincinnati,  Hamilton  county,  Ohio,  and, 
judgment  having  heen  rendered  in  favor  of  appellee,  a  reversal 
is  sought  on  two  grounds, 

1.  It  is  urged  that  the  petition  is  not  sufficient,  in  that  it 
fails  to  state  facts  showing  that  the  Ohio  court  had  jurisdiction 
of  the  subject  matter  and  of  the  person  of  the  defendant  when 
it  rendered  the  judgment.  Gebhard  v.  Gamier,  75  Ky.  321,  23 
Am.  Eep.  721,  and  Laidley  v.  Cummins,  83  Ky.  606,  7  Ky.  Law 
Eep.  616,  are  relied  on.  The  last  case  seems  to  have  no  applica- 
tion, as  that  involved  a  judgment  of  a  district  court  of  the 
United  States,  and  it  was  held  that  this  court  would  take  judi- 
cial notice  of  acts  of  Congress  defining  the  powers  of  the  district 
court.  In  the  other  case,  suit  was  filed  on  a  judgment  of  the 
circuit  court  of  Dearborn  county,  Indiana,  but  no  facts  were  al- 
leged showing  what  the  jurisdiction  of  that  court  was.  It  was 
not  alleged  that  it  was  a  court  of  general  equity  or  common- 
law  jurisdiction.  But  in  this  case  it  is  alleged  that  appellant 
appeared  personally  in  the  court  and  filed  answer.  It  is  also 
alleged  that  the  court  was  one  of  general  equity  and  ^^^  com- 
mon-law jurisdiction.  The  general  averment  of  a  fact  of  this 
character  is  sufficient.  It  would  be  needless  prolixity  to  require 
the  statute  of  Ohio  to  be  set  out  in  haec  verba.  It  may  be 
pleaded  according  to  its  effect.  As  the  foreign  law  must  be 
proved  as  any  other  fact,  it  may  also  be  pleaded  as  any  other 
fact. 

2.  It  is  also  insisted  that  the  transcript  of  the  judgment 
is  not  of  the  entire  decree.  We  do  not  see  anything  in  the 
record  to  sustain  this  idea.  No  such  defense  was  made  in 
the  trial  court.  The  forms  of  procedure  vary  in  the  differ- 
ent states  in  matters  of  detail,  and  while  the  form  of  this 
judgment  is  not  that  in  use  in  Kentucky,  we  think  it  is  the 
entire  judgment  in  the  matter,  and  was  properly  treated 
as  such  by  the  circuit  court.  We  cannot  understand  why 
the  execution  issued  upon  it  if  it  was  not  intended  as  a 
judgment.  It  is  certified  according  to  the  acts  of  Congress, 
by  which  the  courts  of  this  state  are  required  to  give  such 
faith  and  credit  to  the  judgment  as  it  would  have  at  the 
place  whence  the  records  come:  U.  S.  Stats.,  sees.  905,  909; 
U.  S.  Comp.  Stats.    1901,  pp.  677,  679. 

Judgment  affirmed. 
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JUDGMENTS  OF  THE   COURTS  OF  OTHER  STATES. 
I.  Are  not  Foreign,  304. 

n.  Courts  Wliose  Judgments  and  Proceedings  are  Within  the  Rules 
Applicable  to  the  Judgments  of  Sister  States,   306. 
m.  The  Character  of  the  Proceedings  or  the  Mode  of  Conducting 
Them  and  of  Obtaining  Jurisdiction  Over  the  Parties,  307. 

IV.  Of  the    Chief    Differences    Between    Domestic    Judgments    and 

Judgments  of  Courts  of  Another  State. 

a.  As  to  Jurisdictional  Inquiries. 

1.  Inquiries  Concerning  Jurisdiction,  When  Open,  307. 

2.  What  Necessary  to  Show  to  Overcome  the  Presumption 

that  the  Court  had  Jurisdiction. 

A.  Generally,  309. 

B.  When  Defendant  was  not  Subject  to  the  Process  of 

the   Court,  310. 

C.  When  Defendant  had  Left  the  State,  311. 

D.  Nonresidents  Found  Within  the  State,  311. 

E.  Constructive  Service  of  Process  to  Continue  Juris- 

diction, 311. 

F.  Judgment  Under  Joint  Debtor  Acts,  311. 

b.  Mode  of  Enforcing  Judgment,  312. 

c.  Lien   of,    312. 

d.  In  Marshaling  Assets  and  in  Creditors'  Suits,  312. 

e.  Avoiding  for  Fraud,  313. 

f.  Where  the  Judgment  is  for  the  Enforcement  of  Penal  or 

Criminal  Laws,  316. 

g.  Restriction  by  the  Laws  of  the  State  Where  Rendered,  318. 
V.  Of  the  Chief  Resemblances  Between  Domestic  Judgments  and 

Judgments  of  Courts  of  Another  State. 

a.  The  General  Rule  as  to  Their  Effect,  319. 

b.  The  Effect  as  Res  Judicata,  319. 

c.  As  a  Merger  of  a  Cause  of  Action,  321. 

d.  As  to  Jurisdictional  Presumptions,  322. 

e.  As  to  the  Effect  of  Error  or  Irregularity,  323. 

f.  For  the  Purposes  of  Pleading,  323. 

g.  The  Effect  of  an  Appeal,  323. 
h.  Actions  upon,  324. 

i.  Judgments  upon  Default  or  by  Confession,  324. 
j.  Judgments  Against  Corporations,  326. 
k.  Decrees  of  Divorce,  328. 

I.  Are  not  Foreign. 
Not  infrequently  judgments  rendered  by  the  courts  of  another 
state  have  inadvertently  been  spoken  of  as  foreign  judgments.  At 
one  time  there  was  some  justification  for  so  speaking,  for  some  of 
the  state  courts  were  somewhat  reluctant  to  concede  to  those  judg- 
ments the  rank  and  effect  to  which  they  were  entitled  under  the  con- 
stitution of  the  United  States  and  the  statutes  enacted  in  pursuance 
thereof:  Bartlet  v.  Knight,  1  Mass.  401,  2  Am.  Dec.  36;  Hitchcock 
v.  Aicken,  1  Caines,  460;   Taylor  v.  Bryden,  8  Johns.  173;   Pawling 

V.  Bird,  13  Johns.  192;  Hammon  v.  Smith,  1  Brev.  110;  Lambkin  v. 
Nance,  2  Brev.  99.  Section  1  of  article  4  of  the  constitution  of  the 
United  States  declares  that  "full  faith  and  credit  shall  be  given  in 
each   state  to  the  public  acts,   records  and  judicial  proceedings   of 
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every  other  state.  Congress  may  by  general  laws  prescribe  the  man- 
ner in  which  such  acts,  records  and  proceedings  shall  be  proved,  and 
the  effect  thereof."  An  act  of  Congress  passed  May  26,  1790,  pro- 
vided for  the  mode  of  authenticating  these  judgments  and  the  records 
thereof,  and  further  declared  their  effect  in  language  in  substantial 
conformity  to  that  of  the  constitution.  This  statute  has  since  been 
codified  so  as  to  form  section  905  of  the  Kevised  Statutes  of  the 
United  States,  reading  as  follows:  "The  acts  of  the  legislature  of 
any  state  or  territory  or  of  any  country  subject  to  the  jurisdiction 
of  the  United  States  shall  be  authenticated  by  having  the  seals  of 
such  state,  territory  or  country  affixed  thereto.  The  records  and 
judicial  proceedings  of  the  courts  of  any  state,  territory  or  of  any 
such  country  shall  be  proved  or  admitted  in  any  other  court  of  the 
United  States  by  the  attestation  of  the  clerk  and  the  seal  of  the 
court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice,  or  presiding  magistrate  that  the  said  attestation 
is  in  due  form.  And  the  said  records  and  judicial  proceedings  so 
authenticated  shall  have  such  faith  and  credit  given  to  them  in  every 
court  within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  which  they  are  taken." 

Some  early  decisions  of  the  state  court  in  effect  placed  judg- 
ments of  a  court  of  a  sister  state,  after  being  admitted  in  evidence, 
upon  the  same  footing  as  foreign  judgments,  but  they  were  over- 
ruled, and  all  doubts  on  the  question  dispelled  by  Mills  v.  Duryee, 
7  Cranch,  481,  3  L.  ed.  411,  since  which  there  has  been  no  basis  for 
the  assumption  that  the  judgments  of  the  courts  of  another  state 
were  foreign,  and  no  reason  for  speaking  of  them  as  such.  Neither 
are  they  domestic  judgments,  but  in  their  effect  are  much  more  like 
domestic  than  like  foreign  judgments,  and  subject  only  to  the  limita- 
tions hereinafter  mentioned,  they  must  be  given,  as  the  act  of  Con- 
gress declares,  such  faith  and  crealt  "in  everj'  court  within  the 
United  States  as  they  have  by  law  or  usage  in  the  state  from  which 
they  are  taken":  Hilton  v.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  Kep. 
139,  40  L.  ed.  95;  Bryar  v.  Campbell,  177  U.  S.  649,  20  Sup.  Ct.  Eep. 
794,  44  L.  ed.  926;  Keyser  v.  Lowell,  117  Fed.  402,  54  C.  C.  A.  574; 
Kingman  v.  Paulson,  126  Ind.  509,  22  Am.  St.  Eep.  613,  26  N.  E.  393; 
American  M.  L.  I.  Co.  v.  Mason,  159  Ind.  16,  64  N.  E.  525;  Miller 
Brewing  Co.  v.  Capital  Ins.  Co.,  Ill  Iowa,  590,  82  Am.  St.  Kep.  529, 
82  N.  W.  1023;  Mutual  Fire  Ins.  Co.  v.  Phenix  F.  Co.,  108  Mich.  172, 
62  Am.  St.  Eep.  694,  66  N.  W.  1095,  34  L.  E.  A.  694;  Gray  v.  Eichmond 
B.  Co.,  167  N.  Y.  355,  82  Am.  St.  Eep.  720,  60  N.  E.  665;  Barnes  v. 
Gibbs,  31  N.  J.  L.  318,  86  Am.  Dec.  210;  Arrington  v.  Arrington,  127 
N.  C.  194,  80  Am.  St.  Eep.  791,  37  S.  E.  213,  52  L.  E.  A.  201;  Anderson 
V.  Chicago  T.  etc.  Co.,  101  Wis.  391,  77  N.  W.  712;  Freeman  on 
Judgments,  sec.  559. 

It  is,  however,  the  judgment  or  other  decision  or  sentence  which 
must  be  given  effect,  and  not  the  opinion  of  the  court  pronouncing 
it.     Such   opinion   constitutes   no   part   of  the  judgment,   and   hence 
Am.   St.  Rep.,  Vol.  103—20 
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need  not  be  followed  when  the  same  question  of  law  arises  in  another 
state,  provided  otherwise  the  judgment  can  be  given  the  same  effect 
as  in  the  state  wherein  it  was  pronounced:  Hancock  N.  B.  v.  Farnum, 
20  E.  I.  466,  40  Atl.  341. 

II.  Courts  Whose  Judgments  and  Proceedings  are  Within  the  Bules 
Applicable  to  the  Judgments  of  Sister  States. 
Neither  the  constitutional  provision  nor  the  act  of  Congress  is  lim- 
ited to  a  judgment  at  law.  On  the  contrary,  they  extend  to  all  pub- 
lic acts,  records  and  judicial  proceedings.  Hence  the  same  effect  must 
be  given  to  a  decree  in  chancery  of  another  state  as  to  a  judgment 
at  law,  provided  such  is  the  effect  in  the  state  where  entered:  Ambler 
V.  Whipple,  139  111.  311,  32  Am,  St.  Eep.  202,  28  N.  E.  841;  Fletcher 
V.  Ferrel,  9  Dana,  372,  35  Am.  Dec.  143;  McKim  v.  Odom,  12  Me. 
94;  Howard  v.  Howard,  15  Mass.  196.  Nor  is  there  anything  in  the 
constitutional  provision  respecting  the  rank  of  the  court  or  the  mode 
of  conducting,  or  preserving  the  evidence  of,  its  proceedings.  The 
question  may,  therefore,  arise  whether  this  provision  is  not  self-exe- 
cuting, and  whether  it  would  be  possible  for  Congress,  even  by  an 
affirmative  action,  to  exclude  any  judgment  of  any  state  from  the 
protection  of  the  constitution.  In  the  provision  of  law  respecting 
the  mode  of  authenticating  or  proving  the  judicial  proceedings,  the 
attestation  of  the  clerk  is  required  and  the  seal  of  the  court,  if  there 
be  a  seal.  It  has  hence  been  claimed  that,  as  justices'  and  some  other 
inferior  courts  have  neither  a  seal  nor  a  clerk,  their  proceedings  can- 
not be  authenticated  or  proved  in  the  only  mode  required  by  the 
law,  and,  therefore,  if  received  in  evidence  in  any  state,  must  be 
treated  as  proceedings  of  a  foreign  court:  Graham  v.  Grigg,  3  Harr. 
(Del.)  408;  McElfatrick  v.  Taft,  10  Bush,  160;  Wood  v.  Wood,  78 
Ky.  624;  Warren  v.  Flagg,  2  Pick.  448;  Tayjor  v.  Barron,  30  N.  H. 
78,  64  Am.  Dec.  281.  The  question,  so  far  as  we  can  ascertain,  has 
not  been  presented  to  the  national  courts,  and  hence  cannot  be  deemed 
settled.  The  decisions  of  the  state  courts  are  very  evenly  balanced, 
but  we  think  they  slightly  preponderate  in  favor  of  the  position  that 
judgments  of  inferior  courts,  whether  or  not  they  have  a  clerk  or  a 
seal,  are  judicial  proceedings  which,  whenever  so  proved  as  to  be 
entitled  to  admission  in  evidence,  though  the  mode  of  proving  may 
differ  from  that  provided  in  the  statutes  of  the  United  States,  must 
be  given  the  same  effect  to  which  they  are  entitled  in  the  state 
wherein  they  were  rendered:  Silver  Lake  Bank  v.  Harding,  5  Ohio, 
546;  Stockwell  v.  Coleman,  10  Ohio  St.  33;  Kean  v.  Eice,  12  Serg.  & 
E.  203;  Lawrence  v.  Gaultney,  Cheves,  7;  Menken  Co.  v.  Brinkley, 
94  Tenn.  721,  31  S.  W.  92;  Starkweather  v.  Loomis,  2  Vt.  573;  Car- 
penter V.  Pier,  30  Vt.  81,  73  Am.  Dec.  288.  In  several  of  the  states 
courts  have  received  judgments  of  justices  of  the  peace  and  other 
courts  not  of  record  of  other  states,  and,  without  deciding  whether 
they  may  be  deemed  to  be  foreign  judgments  only,  have  given  them 
the  same  effect  as  if  their  authentication  or  proof  had  been  expressly 
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provided  for  by  the  act  of  Congress:  Glass  v.  Blackwell,  48  Ark.  50, 
2  S.  W.  257;  Bannister  v.  Campbell,  138  Cal.  455,  71  Pac.  504,  703; 
Louisville  etc.  Ky.  Co.  v.  Parish,  6  IVid.  App.  89,  33  N.  E.  122;  Dan- 
forth  V.  Thompson,  34  Iowa,  243. 

m.  The  Character  of  the  Proceedings  or  the  Mode  of  Conducting 
Them  and  of  Obtaining  Jurisdiction  Over  the  Parties  must,  we  ap- 
prehend, be  immaterial,  provided  they  are  judicial  or  authorized  by 
the  laws  of  the  state  wherein  the  judgment  was  entered  and  the  sub- 
ject matter  of  the  action  or  proceeding  and  the  person  against  whom 
the  judgment  was  given  were  within  the  jurisdiction  of  the  court. 
Thus,  while  it  is  usual  to  require  process  to  be  served  personally  on 
the  defendant,  if  he  can  be  found  within  the  jurisdiction  of  the  court, 
this  is  a  mere  matter  of  legislative  direction.  What  is  commonly 
known  as  constructive  process  may  be  authorized,  and,  when  author- 
ized, is  as  effective  as  any  other  mode  of  giving  the  court  jurisdiction, 
and  a  judgment  based  thereon  has  the  same  effect  in  other  states 
as  in  that  where  it  was  authorized  and  rendered:  Welsh  v.  Sykes,  3 
GUm.  197,  44  Am.  Dec.  689;  Bimeler  v.  Dawson,  4  Scam.  536,  39  Am. 
Dec.  430;  Beard  v.  Beard,  21  Ind.  321;  Holt  v.  AUoway,  2  Blackf. 
108;  Hamill  v.  Talbot,  72  App.  22;  Eangely  v.  Webster,  11  N.  H. 
299;  Gilman  v.  Lewis,  24  N.  J.  L.  246  (note);  Harker  v.  Brink,  24 
N.  J.  L.  333;  Matter  of  Empire  Cfty  Bank,  18  N.  Y.  200;  Price  v. 
Hickok,  39  Vt.  292;  Bowler  v.  Houston,  30  Gratt.  266,  32  Am.  Eep. 
673;  note  to  De  La  Montanya  v.  De  La  Montanya,  53  Am.  St.  Eep. 
179. 

IV.  Of  the  Chief  Differences  Between  Domestic  Judgments  and 
Judgments  of  Courts  of  Another  State, 
a.  As  to  Jurisdictional  Inquiries. 
1.  Inquiries  Concerning  Jurisdiction,  When  Open.— It  was  at  one 
time  supposed  that  the  decision  of  the  supreme  court  of  the  United 
States,  in  Mills  v.  Duryee,  7  Cranch,  481,  3  L.  ed.  411,  precluded  any 
inquiry  respecting  the  jurisdiction  of  the  court  pronouncing  the  judg- 
ment in  another  state  unless  such  inquiry  were  permitted  by  its  laws: 
Wetherill  v.  Stillman,  65  Pa.  St.  105;  Lapham  v.  Briggs,  27  Vt.  26. 
The  question  is  no  longer  an  open  or  doubtful  one.  Of  course,  if  the 
court  did  not  have  jurisdiction  over  the  subject  matter,  this  could 
be  proved  by  reference  to  the  constitution  and  laws  of  the  state  and 
the  pleadings  in  the  action,  even  if  the  attack  upon  it  were  made 
therein,  and  hence  there  could  be  no  doubt  that  it  might  likewise  be 
proved  if  the  judgment  were  sought  to  be  enforced  in  some  manner 
in  another  state.  Where,  however,  the  court  was  T)ne  of  general  juris- 
diction, its  judgment  could  rarely  be  attacked  in  the  state  where 
rendered  on  the  ground  that  the  court  did  not  acquire  jurisdiction 
of  the  person  of  the  defendant,  unless  such  want  of  jurisdiction  was 
apparent  from  an  inspection  of  the  record.  Hence  it  was  claimed, 
with  much  force,  that  to  permit  such  an  attack  in  another  state  was 
to  deny  to  the  judgment  the  effect  which  it  had  by  "law  or  usage  in 
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the  courts  of  the  state  from  which  it  was  taken."  The  judgment 
of  a  court  of  another  state  is^  as  to  the  question  of  the  jurisdiction 
of  the  court  over  the  person  of  the  defendant,  open  to  attack  to  the 
same  extent  as  a  foreign  judgment,  and  its  effect  may  always  be 
avoided  by  disproving  such  jurisdiction:  Christmas  v.  Eussell,  5  Wall. 
305,  18  L.  ed.  475;  Louisville  etc.  E.  E.  v.  Nash,  118  Ala.  477,  72  Am. 
St.  Eep.  181,  23  South.  825,  41  L.  E.  A.  331;  Kane  v.  Cook,  8  Cal.  449; 
Greenzweig  v.  Strellinger,  103  Cal.  278,  37  Pac.  398;  Marr  v.  Wetzel, 
3  Colo.  2;  Wilson  v.  Hawthorn,  14  Colo.  533,  20  Am.  St.  Eep.  292,  24 
Pae.  549;  Ward  v.  Connecticut  P.  M.  Co.,  71  Conn.  345,  71  Am.  St. 
Eep.  207,  41  Atl.  1057,  42  L.  E.  A.  706;  Mitchell  v.  Garrett,  5  Houst, 
34;  McCauley  v.  Hargroves,  48  Ga.  50,  15  Am.  Eep.  660;  Thum  v. 
Pyke,  8  Idaho,  11,  66  Pac.  157;  Zepp  v.  Hager,  70  111.  223;  Hood  v. 
State,  56  Ind.  263,  26  Am.  Eep.  21;  Bailey  v.  Martin,  119  Ind.  103, 
21  N.  E.  346;  O'Eourke  v.  Chicago  etc.  Ey.,  55  Iowa,  332,  7  N.  W. 
582;  Chicago  etc.  Ey.  Co.  v.  Campbell,  5  Kan.  App.  423,  49  Pae.  321; 
Thorn  v.  Salmonson,  37  Kan.  441,  15  Pac.  588;  McLaren  v.  Kehler, 
23  La.  Ann.  80,  8  Am.  Eep.  592;  Grover  &  Co.  v.  Eadcliffe,  66  Md. 
511,  8  Atl.  265;  Bartlet  v.  Knight,  1  Mass.  401,  2  Am.  Dec.  36;  Bissell 
V.  Briggs,  9  Mass.  462,  6  Am.  Dec,  88;  Hall  v.  Williams,  6  Pick.  232, 

17  Am.  Dec.  356;  Finneran  v.  Leonard,  7  Allen,  54,  83  Am.  Dec.  665; 
Gillespie  v.  Connecticut  I.  Co.,  12  Gray,  201,  71  Am.  Dec.  743;  Folger 
V.  Columbian  I.  Co.,  99  Mass.  267,  96  Am.  Dec.  747;  Wright  y.  An- 
drews, 130  Mass.  149;  Kelley  v.  Kelley,  161  Mass.  Ill,  42  Am.  St. 
Eep.  389,  36  N.  E.  837,  25  L.  E.  A.  806;  Marx  v.  Fore,  51  Mo.  69,  11 
Am.  Eep.  432;  Sevier  v.  Eoddie,  51  Mo.  580;  Commonwealth  etc.  F.  I. 
Co.  v.  Hay  den,  61  Neb.  454,  85  N.  W.  443;  Shumway  v.  Stillman,  4 
Cow.  292,  15  Am.  Dec.  374;  Borden  v.  Fitch,  13  Johns.  121,  8  Am.  Dec. 
325;  Kerr  v.  Kerr,  41  N.  Y.  272;  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am. 
Eep.  129;  Jones  v.  Jones,  108  N.  Y.  415,  2  Am.  St.  Eep.  447,  15  N.  E. 
707;  Bell  v.  Bell,  157  N.  Y.  719,  53  N.  E.  1123;  Hammond  v.  National 
L.  Assn.,  65  N.  Y.  Supp.  407,  31  Misc.  Eep.  182;  Arrington  v.  Arring- 
ton,  127  N.  C.  190,  80  Am.  St.  Eep.  791,  37  S.  E.  212,  52  L.  E.  A.  201 ; 
Foshier  v.  Narver,  24  Or.  441,  41  Am.  St.  Eep.  874,  34  Pac.  21;  Nobel 
v.  Thompson  O.  Co.,  79  Pa.  St.  354,  21  Am.  Eep.  66;  McCreery  v.  Davis, 
44  S.  C.  195,  51  Am.  St.  Eep.  794,  22  S.  E.  178,  28  L.  E.  A.  655; 
Barrett  v.  Oppenheimer,  12  Heisk.  298;  Morgan  v.  Morgan,  1  Tex. 
Civ.  App.  315,  21  S.  W.  154;  Wood  v.  Augustins,  70  Vt.  637,  41  Atl. 
583;  Crumlish  v.  Central  I.  Co.,  38  W.  Va.  390,  45  Am.  St.  Eep.  872, 

18  S.  E.  456,  23  L.  E.  A.  120;  Stewart  v.  Northern  A.  Co.,  45  W  Va. 
734,  32  S.  E.  218,  44  L.  E.  A.  101. 

The  rule  to  which  we  have  just  referred  is  not  restricted  to  evi- 
dence rebutting  jurisdictional  presumptions.  It  permits  issue  to  be 
taken  with  the  record  in  any  case,  and  its  jurisdictional  statements, 
no  matter  how  clear,  to  be  disproved,  whether  such  statement  is  to 
be  found  in  a  finding  made  by  the  trial  court  and  inserted  in  the 
judgment  or  some  other  part  of  the  record  (Thompson  v.  Whitman, 
18  Wall.  457,  21  L.  ed.  897;  Cooper  v.  Newell,  173  U.  S.  566,  19  Sup. 
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Ct.  Eep.  506,  43  L.  ed.  808;  Kingsbury  v.  Yniestra,  59  Ala.  320;  Kane 
V.  Cook,  8  Cal.  449;  Aldrich  v.  Kinney,  4  Conn.  380,  10  Am.  Dec. 
351;  Brown  v.  Eaton,  98  Ind.  591;  Old  Wayne  M.  L.  Assn.  v.  Flynn, 
31  Ind.  App.  473,  68  N.  E.  327;  Pollard  v.  Baldwin,  22  Iowa,  328; 
Thorn  v.  Salmonson,  37  Kan.  441,  15  Pac.  588;  Wood  v.  Wood,  78 
Ky.  624;  Finneran  v.  Leonard,  7  Allen,  54,  83  Am.  Dec.  665;  Carleton 
V.  Bickford,  13  Gray,  591,  74  Am.  Dec.  652;  McDermott  v.  Clary,  107 
Mass.  501;  Marx  v.  Fore,  51  Mo.  69,  11  Am.  Eep.  432;  Napton  v. 
Leaton,  71*  Mol  358;  Banister  v.  Weber  G.  etc.  Co.,  82  Mo.  Api>.  528; 
Caflfery  v.  Choctaw  C.  &  M.  Co.,  95  Mo.  App.  174,  68  S.  W.  1049; 
Noyes  v.  Butler,  6  Barb.  613;  Starbuck  v.  Murray,  5  Wend.  148,  21 
Am.  Dec.  172;  Kerr  v.  Kerr,  41  N.  Y.  272;  Hoffman  v.  Hoffman,  46 
N.  Y.  30,  7  Am.  Eep.  299;  Price  v.  Schaeffer,  161  Pa.  St.  530,  29  Atl. 
279,  25  L.  E.  A.  699;  Frothingham  v.  Barnes,  9  E.  I.  174;  Norwood 
V.  Cobb,  15  Tex.  500,  24  Tex.  551;  Easley  v.  McClinton,  33  Tex.  288; 
League  v.  Scott,  25  Tex.  Civ.  App.  318,  61  S.  W.  521;  Aultman,  Miller 
&  Co.  V.  Mills,  9  Wash.  68,  36  Pac.  1046;  Eape  v.  Heaton,  9  Wis.  328, 
76  Am.  Dec.  269),  or  consists  of  the  return  of  the  proper  officer 
showing  service  by  him  within  the  jurisdiction  of  the  court  and  in 
the  mode  required  by  law:  Knowles  v.  Gaslight  etc.  Co.,  19  Wall.  58, 
22  L.  ed.  70;  Lowe  v.  Lowe,  40  Iowa,  220;  Webster  v.  Hunter,  50 
Iowa,  215. 

2.    What  Necessary  to  Show  to  Overcome  the  Presumption  that  the 
Court  had  Jurisdiction. 

A.  Generally. — The  effect  of  a  judgment  of  a  sister  state  may  be 
avoided  by  proving  that  it  did  not  have  jurisdiction  over  the  subject 
matter  of  the  action,  or  authority  to  pronounce  the  judgment,  or  to 
give  the  relief  which  it  pronounced  or  gave,  or  that  it  did  not  have 
jurisdiction  over  the  person  against  whom  the  judgment  was  pro- 
nounced, when  it  is  in  personam,  or  over  the  matter  or  property  with 
which  it  assumed  to  deal,  where  the  judgment  is  in  rem.  Whether 
the  court  had  jurisdiction  over  the  subject  matter  of  the  action  or 
to  pronounce  the  judgment  or  give  the  relief  in  question  must  be  de- 
termined by  an  inspection  of  the  laws  of  the  state  where  the  court 
sat,  and  of  the  record  in  the  case  in  which  the  judgment  was  given, 
for,  though  the  court  may  have  had  jurisdiction  over  the  subject 
matter  or  to  grant  the  relief  which  it  in  fact  granted,  had  such 
jurisdiction  been  invoked  by  appropriate  pleadings,  still  its  judg- 
ment may  be  avoided  because  it  assumed  to  determine  a  question 
or  to  give  relief  not  within  the  issues  in  the  case  before  it:  Fithian 
V.  Monks,  43  Mo.  502;  Munday  v.  Vail,  34  N.  J.  L.  418;  Eeynolds  v. 
Stockton,  43  N.  J.  Eq.  211,  3  Am.  St.  Eep.  305,  10  Atl.  385;  Wade  v. 
Hancock,  76  Va.  620;  Seamster  v.  Blackstock,  83  Va.  232,  5  Am. 
St.  Eep.  262,  2  S.  E.  36;  Anthony  v.  Kasey,  83  Va.  338,  5  Am.  St. 
Eep.  277,  5  S.  E.  176. 

B.  When  Defendant  was  not  Subject  to  the  Process  of  the  Court. 
When  it  is  claimed  that  the  court  did  not  have  jurisdiction  of  the 
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person  of  the  defendant,  the  claim  must  be  supported  by  proof  (1) 
that  process  was  not  served  on  the  defendant,  or  (2)  that,  though 
service  was  made  as  apparently  sanctioned  by  the  law  of  the  state, 
yet  it  is  unavailing,  because  the  defendant  was  not  amenable  to  the 
process  of  the  court,  and  could  not  be  required  to  appear  or  answer 
therein.  Evidence  upon  the  first  proposition,  as  we  have  already 
shown,  may,  though  by  parol,  contradict  the  recitals  of  jurisdiction 
found  in  the  record  or  the  return  of  process  by  the  proper  ofiicer 
showing  that  the  service  was  made  in  the  mode  prescribed  by  law. 
Evidence  of  the  second  proposition  will  usually  be  found  in  the  record 
itself,  for  where  service  is  attempted  to  be  made  on  a  party  beyond 
the  jurisdiction  of  the  court,  that  fact  generally  appears  by  the 
record,  but  doubtless  if  it  does  not  so  appear,  it  may  be  established 
by  any  other  satisfactory  evidence.  When  the  judgment  is  in  per- 
sonam, the  only  question,  as  we  understand  from  the  later  authorities, 
is,  Was  the  defendant  served  with  process  within  the  state?  His 
citizenship  or  residence  is  immaterial.  Though  neither  a  citizen  nor 
a  resident  process  may  be  served  on  him  while  in  the  state,  and 
though  a  citizen  having  his  residence  in  the  state,  he  seems  not  to 
be  bound  by  process  served  on  him  while  beyond  its  limits.  Hence, 
a  party  against  whom  a  judgment  in  personam  rendered  in  another 
state  is  sought  to  be  used  may  always  avoid  its  effect  by  proving  that 
process  was  not  served  on  him  within  the  state,  and  that  he  did  not 
voluntarily  appear  and  submit  himself  to  the  jurisdiction  of  the 
court.  That  this  is  true  of  nonresidents  is  free  from  doubt:  Louis- 
ville etc.  E.  E.  Co.  V.  Nash,  118  Ala.  477,  72  Am.  St.  Eep.  181,  23 
South.  825,  41  L.  E.  A.  331;  Ward  v.  Connecticut  P.  M.  Co.,  71  Conn. 
345,  71  Am.  St.  Eep.  207,  41  Atl.  1057,  42  L.  E.  A.  706;  Boyle  v. 
Musser-Sauntry  L.  L.  &  M.  Co.,  88  Minn.  456,  97  Am.  St.  Eep.  538, 
93  N.  W.  520;  In  re  Law's  Will,  67  N.  Y.  Supp.  857,  56  App.  Div. 
454;  New  York  L.  L  Co.  v.  Aitkin,  125  N.  Y.  660,  26  N.  E.  732.  No 
state  or  nation  can  compel  a  nonresident  to  appear  in  its  courts  by 
process  served  on  him  elsewhere.  The  defendant,  however,  may  be 
a  citizen  and  resident  temporarily  absent  from  the  state.  May  he, 
therefore,  still  be  regarded  as  amenable  to  its  courts  and  bound  to 
respond  to  their  process  wherever  served  upon  him?  The  question 
is  not  free  from  difficulty.  On  the  one  hand,  it  is  insisted  that  he 
is  subject  to  the  laws  of  the  state  of  his  domicile  and  to  the  juris- 
diction of  its  courts  (Henderson  v.  Standiford,  105  Mass.  504,  7  Am. 
Eep.  551),  and  on  the  other,  that  process  can  in  no  event  go  beyond 
the  state  and  compel  a  person  in  another  state  to  return  to  the  state 
where  the  action  is  pending  against  him  and  there  make  a  defense, 
though  he  is  a  native  of  and  is  domiciled  in  that  state:  De  La  Mon- 
tanya  v.  De  La  Montanya,  112  Cal.  101,  53  Am.  St.  Eep.  165,  44  Pac. 
345,  32  L.  E.  A.  82. 

C.    When  Defendant  had  Left  the  State.— If  one  who  has  been 
a  citizen  and  resident  of  the  state  wherein  a  cause  of  action  against 
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him  has  arisen  departs  therefrom  with  a  view  of  making  his  residence 
elsewhere  and  without  an  intent  to  return,  the  courts  of  the  state 
lose  their  right  to  assume  jurisdiction  over  him  as  soon  as  he  is 
beyond  its  boundaries,  though  he  has  not  acquired  another  domicile, 
and  a  judgment  in  personam  based  on  service  of  process  while  he 
remains  without  the  state  is  void:  Mastin  v.  Gr&y,  19  Kan.  458,  27 
Am.  Kep.  149;  Amsbaugh  v.  Exchange  Bank,  33  Kan.  100,  5  Pae. 
384. 

D.  Nonresidents  Found  Within  the  State.— "The  right  of  juris- 
diction, whether  civil  or  criminal,  will  attach  to  all  persons  found 
within  the  limits  of  the  state  or  government  over  which  the  power 
of  the  court  extends,  whether  they  be  present  or  temporary  residents, 
and  they  will,  to  that  extent,  be  deemed  citizens  or  subjects."  Hence 
a  judgment  of  a  court  of  another  state  cannot  be  avoided  on  the 
ground  that  the  defendant  was  never  a  resident  thereof,  if  he  was 
served  with  process  within  its  boundaries  (Carlisle  v.  United  States, 
16  Wall.  147,  21  L.  ed.  426;  Fisher  v.  Fielding,  67  Conn.  91,  52  Am. 
St.  Kep.  270,  34  Atl.  714,  32  L.  E.  A.  236;  Alley  v.  Caspari,  80  Me. 
234,  6  Am.  St.  Eep.  178,  and  note,  14  Atl.  12;  Freeman  on  Judgments, 
sec.  566),  unless  his  presence  was  due  to  some  fraud  perpetrated  on 
him  by  his  adversary:  Abercrombie  v.  Abercrombie,  64  Kan.  29,  67 
Pac.  539;  Cook  v.  Brown,  125  Mass.  503,  28  Am.  Kep.  259;  Jaster  v. 
Currie  (Neb.),  94  N.  W.  996. 

E.  Constructive  Service  of  Process  to  Continue  Jurisdiction.— It 
is  conceded  that  if  jurisdiction  of  an  action  or  proceeding  has  been 
acquired  by  service  of  process  within  the  state,  its  courts  are  thereby 
vested  with  authority  to  proceed  to  the  determination  of  the  contro- 
versy, and  that  such  process  or  notice  as  may  be  required  during  the 
subsequent  stages  of  the  proceeding  may  be  served  constructively, 
or  on  the  defendant  while  he  is  absent  from  the  state,  as  where  an 
appeal  or  writ  of  error  is  to  be  prosecuted,  or  a  judgment  to  be 
revived  by  scire  facias,  and  that  the  judgment  upon  such  appeal, 
writ  of  error,  or  scire  facias,  though  based  on  process  or  notice 
served  while  the  defendant  is  beyond  the  state,  is  as  effective  as  if 
served  on  him  while  within  its  limits:  Laing  v.  Kigney,  160  U.  S. 
531,  16  Sup.  Ct.  Kep.  366,  40  L.  ed.  525;  Freeman  on  Judgments,  sec. 
569.  Where  the  judgment  of  another  state  is  in  rem,  or  purports  to 
affect  or  determine  the  title  to  property  within  its  limits,  different 
rules  apply,  and  these  have  heretofore  been  sufficiently  considered  in 
the  notes  to  Alley  v.  Caspari,  6  Am.  St.  Rep.  181;  De  La  Montanya 
V.  De  La  Montanya,  53  Am.  St.  Kep.  179;  Tremblay  v.  Aetna  Ins. 
Co.,  94  Am.  St.  Kep.  535. 

r.  Judgment  Under  Joint  Debtor  Acts.— The  statutes  of  many  of 
the  states  purport  to  authorize  the  entry  of  judgments  against  part- 
ners and  others  alleged  to  be  jointly  indebted  on  personal  service 
of  process  on  one  or  more  of  them.  Whatever  may  the  effect  of  a 
judgment  so  entered  against  one  of  the  parties  not  served  with 
process,  when  he  was  at  the  time  of  the  service  on  his  codefendant 
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within  the  state,  there  is  no  doubt  that  if  he  was  a  nonresident, 
such  judgment  is  entirely  ineffective  to  create  or  support  any  per- 
sonal obligation  against  him  elsewhere:  D'Arcy  v.  Ketchum,  11  How. 
(U.  S.)  165,  13  L.  ed.  647;  Hall  v.  Lanning,  91  U.  S.  160,  23  L.  ed. 
271;  Hanley  v.  Donoghue,  116  U.  S.  29,  6  Sup.  Ct.  Eep.  242,  29  L. 
ed.  535;  First  National  Bank  v.  Grignon,  7  Idaho,  646,  65  Pac.  365. 

b.  Mode  of  Enforcing  Judgment.— The  granting  to  a  judgment  of 
each  state  the  same  faith  and  credit  in  every  other  state  that  it  has 
in  the  state  where  rendered  does  not  carry  the  right  to  enforce  it 
by  execution  in  any  other  state.  The  cause  of  action  on  which  it  is 
founded  is  by  it  established  and  the  matters  litigated  and  deter- 
mined are  conclusively  settled,  but  the  enforcement  in  another  state 
must  generally  be  by  an  action  in  its  courts  to  recover  another  judg- 
ment upon  which  execution  may  be  there  issued.  While  there  may 
be  other  remedies,  they  must  be  such  as  are  authorized  by  the  law 
of  the  forum,  and  in  no  event  can  such  remedy  be  by  way  of  pro- 
cess issued  in  either  state,  nor  by  any  proceeding  taken  in  the  courts 
of  the  state  where  the  judgment  was  rendered:  Nations  v.  Johnson, 
24  How.  195,  16  L.  ed.  218;  Carter  v.  Bennett,  6  Fla.  214;  Turley  v. 
Dreyfus,  35  La.  Ann.  510;  Lamberton  v.  Grant,  94  Me.  508,"  80  Am. 
St.  Eep.  415,  48  Atl.  127;  Weaver  v.  Cressman,  21  Neb.  675,  33  N.  W. 
478;  Elizabethtown  S.  I.  v.  Gerber,  34  N.  J.  Eq.  130;  Bullock  v. 
Bullock,  52  N.  J.  Eq.  561,  46  Am.  St.  Eep.  528,  30  Atl.  676,  27  L.  E. 
A.  213;  Bennett  v.  Bennett,  63  N.  J.  Eq.  306,  49  Atl.  501;  McLure  v. 
Benceni,  2  Ired.  Eq.  513,  40  Am.  Dec.  437. 

c.  Iiien  of. — Though  the  statute  does  not  so  expressly  declare,  a 
judgment  lien  is  usually  held  to  be  dependent  on  the  right  to  enforce 
the  judgment  by  execution,  and  in  the  absence  of  this  right,  there 
can  be  no  lien.  It  follows  from  this,  as  well  as  from  many  other 
reasons,  that  the  lien  of  a  judgment  must  be  restricted  to  the  state 
in  which  it  was  pronounced,  and  hence  that  judgments  pronounced 
by  the  court  of  one  state  can  never  operate  as  a  lien  on  property  in 
another:  McElmoyle  v.  Cohen,  13  Pet.  312,  10  L.  ed.  177;  Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.  292,  8  Sup.  Ct.  Eep.  1370,  32  L.  ed.  239. 

d.  In  Marshaling  Assets  and  in  Creditors'  Suits.— In  the  settle- 
ment of  the  estates  of  decedents  and  of  insolvents,  and  in  some 
other  cases  where  courts  are  called  upon  to  distribute  or  apply  prop- 
erty in  satisfaction  of  the  claims  of  creditors,  preferences  are  given 
by  local  laws  to  debts  by  judgment  or  record  over  simple  contract 
debts.  This  preference  is  often  conceded,  on  the  ground  that  debts 
of  the  latter  character  do  not  create  any  liens  upon  property,  real 
or  personal,  nor  is  their  existence  established  by  the  highest  character 
of  evidence,  and  hence  it  is  claimed  they  ought  not  to  be  satisfied 
until  the  other  debts  are  paid.  Whatever  be  the  reason  of  the  pref- 
erence, it  appears  to  be  established  by  the  few  opinions  considering 
the  question  that  judgments  of  other  states  must,  for  the  purposes 
here  referred  to,  be  regarded  as  debts  by  simple  contract  only,  and 
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hence  not  given  precedence  over  obligations  of  a  higher  character: 
McElmoyle  v.  Cohen,  13  Pet.  312,  329,  10  L.  ed.  177;  Harness  v. 
Green,  20  Mo.  317;  Cameron  v.  Administrators  of  Wurtz,  4  McCord, 
278. 

The  rule  applicable  to  the  marshaling  of  assets  has  been  usually 
applied  to  creditors'  suits,  on  the  ground  that  the  holders  of  such 
judgments  are  merely  creditors  at  large,  and  their  demands  must 
rank  as  simple  contract  debts,  and  hence  must  be  reduced  to  judg- 
ment in  any  state  where  it  is  desirable  to  maintain  a  creditor's  suit 
thereon.  There  seems  to  be  no  doubt  that  a  judgment  of  a  state 
court  may,  in  a  court  of  the  United  States  for  the  same  district  in 
which  the  judgment  was  pronounced,  sustain  a  creditor's  suit:  Gorrell 
V.  Dickinson,  26  Fed.  454;  Buckeye  E.  Co.  v.  Donau  B.  Co.,  47  Fed. 
6;  Bacon  v.  Harris,  62  Fed.  99;  and  it  has  further  been  held  that 
such  a  suit  may  be  maintained  in  a  national  court,  though  based 
upon  a  judgment  procured  in  a  different  state:  Merchants'  N.  B.  v. 
Chattanooga  C.  Co.,  53  Fed.  314.  There  are  also  cases  apparently 
permitting  creditors'  suits  to  be  maintained,  at  least  in  exceptional 
circumstances,  in  one  state  upon  a  judgment  rendered  in  another: 
Taylor  v.  Branscombe,  74  Iowa,  534,  38  N.  "W.  400;  Earl  v.  Grove, 
92  Mich.  285,  52  N.  W.  615;  Eule  v.  Omega  S.  etc.  Co.,  64  Minn. 
326,  67  N.  W.  60;  Schickle  v.  Watts,  94  Mo.  410,  7  S.  W.  274;  Eobert 
V.  Hodges,  16  N.  J.  Eq.  299;  Merchants'  etc.  Co.  v.  Borland,  53  N.  J. 
Eq.  282,  31  Atl.  272;  Ward  v.  Mackenzie,  33  Tex.  297,  7  Am.  Eep. 
261.  Nevertheless,  we  think  the  weight  of  reason  and  of  authority 
denies  the  right  to  maintain  in  one  state  a  creditor's  suit  founded 
upon  a  judgment  of  a  court  of  another:  Claflin  v.  McDermott,  12  Fed. 
375;  Ladd  v.  Judson,  174  111.  344,  66  Am.  St.  Eep.  274,  51  N.  E.  838; 
Patterson  v.  Linde,  112  111.  196;  Dick  v.  Truly,  1  Smedes  &  M.  Ch.  557; 
Grim  v.  Walker,  79  Mo.  335;  Davis  v.  Dean,  26  N.  J.  Eq.  436;  McLure 
V.  Benceni,  2  Ired.  Eq.  513,  40  Am.  Dec.  437;  First  Nat.  Bank  v. 
Eandall,  20  E.  I.  319,  78  Am.  St.  Eep.  867,  38  Atl.  1055. 

e.  Avoiding  for  Fraud. — We  confess,  after  examining  all  the  au- 
thorities within  our  reach,  to  a  doubt  whether,  with  respect  to  avoid- 
ing a  judgment  for  fraud,  there  is  any  difference  between  a  domestic 
judgment  and  one  rendered  in  another  state.  As  to  domestic  judg- 
ments, they  are  generally  not  subject  to  collateral  attack  for  fraud, 
and  if  sued  upon,  the  defense  of  fraud  in  their  procurement,  not  in- 
volving the  jurisdiction  of  the  court  pronouncing  them,  is  not  avail- 
able when  the  action  must  be  regarded  strictly  as  an  action  at  law, 
unless,  as  in  many  of  the  states  where  the  reform  codes  of  procedure 
are  in  force  under  which  equitable  defenses  may  be  interposed  in 
legal  actions,  in  which  case  in  an  action  on  a  judgment,  a  defendant 
may  obtain  relief  therefrom  and  defeat  a  recovery  by  pleading  an 
equitable  defense  and  alleging  matters  therein  which  would  entitle 
him  to  relief  from  the  judgment  were  they  pleaded  in  an  independent 
suit  in  equity  brought  to  obtain  such  relief  or  to  enjoin  the  enforce- 
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ment  of  the  judgment:  Freeman  on  Judgments,  sec.  435.  It  is  quite 
safe  to  say  that  a  judgment  of  a  sister  state  cannot  be  avoided  for 
fraud  unless  a  domestic  judgment  could  be  there  avoided  for  a  like 
cause:  Peninsula  Iron  Co.  v.  Wells,  68  Fed.  25,  32  U.  S.  App.  348; 
Kansas  City  etc.  Ey.  Co.  v.  Morgan,  76  Fed.  429,  47  U.  S.  App.  1; 
except  (1)  where  the  fraud  goes  to  the  jurisdiction  of  the  court  of 
the  other  state,  and  therefore  shows  that  it  had  not  the  right  to  ex- 
'ercise  such  jurisdiction:  Clark  v.  Ogilvie,  111  Ky.  181,  23  Ky.  Law 
Eep.  552,  63  S.  W.  429;  and  (2)  where  the  judgment  by  the  laws 
of  the  state  where  it  was  pronounced  remains  subject  to  be  avoided 
for  fraud:  Warrington  v.  Ball,  90  Fed.  464;  Coleman  v.  Howell,  131 
N.  C.  125,  42  S.  E.  555. 

Belief  from  a  domestic  judgment  may,  in  a  proper  case,  unques- 
tionably be  obtained  on  account  of  fraud  in  its  procurement,  by  some 
proceeding  taken  in  the  state  where  it  was  pronounced:  Freeman  on 
Judgments,  c.  22.  Though  such  relief  in  those  states  where  legal  and 
equitable  relief  is  always  administered  in  different  courts  must  be 
sought  by  a  suit  in  equity,  still,  as  we  have  already  shown,  in  the 
states  in  which  reform  codes  of  procedure  are  in  force  and  the  same 
court  exercises  jurisdiction  both  at  law  and  in  equity,  relief  may 
be  sought  and  secured  by  pleading  equitable  defenses  in  an  action 
at  law.  There  are  many  decisions,  and  we  believe  them  to  be  sound 
in  principle,  affirming  that  when  fraud  may  be  pleaded  as  an  equi- 
table defense  to  an  action  on  a  domestic  judgment,  it  is  equally 
available  as  a  like  defense  to  an  action  on  a  judgment  of  another 
state:  Davis  v.  Smith,  5  Ga.  274,  48  Am.  Dec.  279;  Rogers  v.  Gwinn, 
21  Iowa,  58;  White  v.  Trotter,  14  Smedes  &  M.  30,  53  Am.  Dec. 
112;  Eaton  v.  Hasty,  6  Neb.  419,  29  Am.  Eep.  365;  Davis  v.  Head- 
ley,  22  N.  J.  Eq.  115;  Keeler  v.  Elston,  22  Neb.  310,  34  N.  W.  891; 
Gray  v.  Eichmond  B.  Co.,  167  N.  Y.  348,  82  Am.  St.  Eep.  720,  60  N. 
E.  663.  Whether  pleadable  as  a  defense  or  not,  it  would  seem  to 
be  clear  that,  where  the  circumstances  are  such  that  the  party 
against  whom  a  judgment  was  rendered  in  another  state  is  entitled 
to  there  assail  it  for  fraud  in  an  independent  suit  in  equity,  and 
thus  prevent  its  enforcement  against  him,  he  must  be  at  liberty,  by 
the  like  means,  to  prevent  its  assertion  against  him  in  another  state 
where  it  is  sought  to  be  asserted.  As  against  a  claim  that  he  ought 
to  seek  relief  in  the  courts  of  the  state  where  the  judgment  was  pro- 
nounced, it  may  be  answered  that  such  relief  may  not  be  there  ob- 
tainable on  account  of  the  departure  therefrom  of  the  person  ob- 
taining the  judgment,  in  which  case  those  courts  cannot  exercise 
jurisdiction  in  person  over  him,  and  whether  this  be  so  or  not,  that 
no  action  possible  in  the  courts  of  the  state  where  the  judgment 
was  rendered  may  be  adequate  to  prevent  injury  occurring  from 
its  enforcement  in  another  state.  It  must  be  conceded,  however, 
that  this  is  a  question  which  can  be  finally  determined  only  by  the 
supreme  court  of  the  United  States,  and  that  there  is  much  in  the 
opinions  that  it  has  pronounced  and  in  the  opinion  of  state  courts 
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construing  and  applying  them  to  warrant  the  inference  that  a  judg- 
ment of  a  court  of  another  state  which  had  jurisdiction  of  the  sub- 
ject matter  and  of  the  parties  cannot  be  elsewhere  avoided  on  the 
ground  of  fraud,  whether  such  fraud  be  presented  as  an  equitable 
defense  to  an  action  on  such  judgment  or  as  the  basis  of  an  inde- 
pendent suit  in  equity  to  obtain  relief  therefrom.  In  Christmas  v. 
Russell,  5  Wall.  290,  to  an  action  brought  in  Kentucky  on  a  judg- 
ment rendered  in  Mississippi,  defendant  pleaded  that  the  judgment 
was  procured  by  the  fraud  of  the  plaintiff.  The  objection  made  to 
the  form  of  the  plea  was  overruled,  but  it  was  held  to  be  bad  in 
substance,  on  the  ground  that  the  judgment  could  be  called  into  ques- 
tion only  by  a  writ  of  error,  a  petition  for  a  new  trial,  or  a  bill  in 
chancery.  This  ruling  was  reaffirmed  in  Maxwell  v.  Stewart,  22 
Wall.  77,  22  L.  ed.  564,  and  Hanley  v.  Donoghue,  116  U.  S.  1,  6  Sup. 
Ct.  Eep.  242,  29  L.  ed,  535,  though  in  the  latter  case  we  cannot  see 
that  the  question  was  involved.  These  decisions  were  followed  in 
Hambleton  v.  Glenn,  72  Md.  331,  20  Atl.  115,  and  Ambler  v.  Whip- 
ple, 139  111.  324,  32  Am.  St.  Eep.  202,  28  N.  E.  845.  In  the  latter 
case  the  judgment  of  another  state  was  likened  to  a  domestic  judg- 
ment, and  it  was  said:  "Domestic  judgments  and  those  standing  upon 
the  like  footing  import  verity,  and  public  policy  forbids  their  indi- 
rect and  collateral  contradiction  or  impeachment.  If  a  party  has 
been  overreached,  the  law  furnishes  tim  ample  remedy  to  avoid  the 
consequences  of  the  fraud  in  the  court  and  jurisdiction  where  the 
judgment  or  decree  is  rendered.  If  appellant  sought  to  take  judg- 
ment contrary  to  his  representations  and  assurances,  appellee  might 
have  appeared  in  that  court  by  himself  or  solicitor,  and  prevented 
its  consummation;  or  if,  by  the  fraud  of  appellant,  he  was  prevented 
from  interposing  his  defense  before  the  decree  was  entered,  he  might 
and  should  have  applied  to  that  court  for  its  vacation,  and  to  be  let 
in  on  the  merits."  Notwithstanding  the  general  language  used  in 
this  and  other  opinions,  it  must  be  remembered  that  the  actions  in 
which  it  was  used  were  at  law  and  fraud  was  sought  to  be  asserted 
by  answer,  and  that  it  does  not  appear  that  the  court  in  which  it 
was  thus  sought  to  be  asserted  had  jurisdiction  both  at  law  and  in 
equity.  The  only  question  in  fact  presented  was  whether  fraud  con- 
stituted a  good  defense  at  law  to  an  action  on  a  judgment  of  another 
state,  and  that  it  does  not  constitute  such  a  defense  is  beyond  con- 
troversy, except  where  some  statute  of  the  state  where  the  judgment 
was  pronounced  declares  otherwise.  There  are,  however,  cases  in 
which  relief  has  been  sought  by  suits  m  equity,  and  denied.  They, 
however,  involved  a  question  of  relief  from  proceedings  in  courts  of 
probate,  and  the  denial  of  this  relief  might  well  have  been  placed 
upon  the  ground  that  the  orders  or  judgments  in  question  were  in  the 
exercise  of  a  special  or  peculiar  jurisdiction  over  which  equity  would 
not  interpose,  and  further,  that  the  courts  whose  proceedings  were 
assailed  had  unquestioned  jurisdiction,  and  the  attempted  assault 
upon  them  could  not  be  sustained  otherwise  than  by  a  re-examination 


316  Ameeican  State  Eeports^  Vol.  103.     [Kentucky, 

upon  the  merits  of  the  matters  determined  by  them:  Simmons  v. 
Saul,  138  U.  S.  439,  11  Sup.  Ct.  Eep.  369,  34  L.  ed.  1054;  Mooney  v. 
Hinds,  160  Mass.  469,  36  N.  E.  484. 

f.  Where  the  Judgment  is  for  the  Enforcement  of  Penal  or  Crimi- 
nal Laws. — No  country  or  state  will  execute  the  penal  or  criminal 
laws  of  another.  This  rule  is  not  restricted  to  laws  for  the  punish- 
ment of  crime,  but  extends  to  penalties  imposed  for  the  neglect  or 
failure  to  perform  duties  or  obligations  imposed  by  law:  Note  to 
Attrill  V.  Huntington,  14  Am.  St.  Eep.  351.  It  was  at  one  time 
thought  that,  though  a  cause  of  action  might  be  penal  in  character, 
yet  when  judgment  was  recovered  thereon,  it  was  merged  therein, 
and  hence  that  in  an  action  based  upon  such  judgment,  inquiry  could 
not  be  made  into  the  nature  of  the  cause  of  action  and  relief  denied 
on  the  ground  that  thereunder  the  criminal  or  penal  laws  of  another 
state  were  sought  to  be  enforced:  State  v.  Helmer,  21  Iowa,  370; 
Healey  v.  Eoot,  11  Pick,  389;  Spencer  v.  Brockway,  1  Ohio,  259,  13 
Am.  Dec.  615.  It  is  now  known  that  this  view  cannot  prevail,  and 
that  inquiry  may  be  made  respecting  the  nature  of  the  original  cause 
of  action,  and  that  if  the  original  action  was  penal  in  character, 
the  judgment  must  be  regarded  as  such  for  the  purposes  here  under 
consideration:  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265,  8  Sup. 
Ct.  Eep.  1370,  32  L.  ed,  239;  Andrews  v.  Andrews,  188  U.  S.  14,  23 
Sup.  Ct.  Eep.  237,  47  L.  ed.  366;  Attrill  v.  Huntington,  70  Md.  191, 
14  Am.  St.  Eep.  344,  16  Atl.  651,  2  L.  ed.  779.  The  only  difficulty 
remaining  involves  the  determination  of  what  is  penal  within  the 
meaning  of  the  rule  that  no  state  will  enforce  the  penal  or  criminal 
laws  of  another.  It  does  not  follow  because  a  cause  of  action  is 
not  based  on  a  contract,  but,  on  the  other  hand,  is  statutory  and 
that  the  sum  recoverable  is  in  the  nature  of  a  penalty,  that  an  action 
therefor  is  penal:  Clark  v.  Eussell,  97  Fed,  900;  St,  Louis  etc.  Ey. 
Co.  V.  Matthews,  165  U,  S,  1,  17  Sup.  Ct.  Eep.  243,  41  L.  ed.  611. 
If  the  action  is  by  the  state  to  recover  a  penalty  in  its  favor  for 
some  violation  of  its  laws,  such  action  is  penal  in  character,  and 
the  judgment  in  favor  of  the  state  will  not  be  enforced  by  action 
thereon  in  another  state:  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  8. 
265,  8  Sup.  Ct.  Eep.  1370,  32  L.  ed.  239.  An  action  was  brought  in 
Maryland  upon  a  judgment  recovered  in  New  York  for  a  penalty 
imposed  upon  the  defendant  for  having,  as  a  director  of  a  corpora- 
tion, signed  and  verified  by  his  oath  a  certain  false  certificate, 
the  statute  of  that  state  having  declared  that  when  such  a  certificate 
is  false,  all  the  officers  who  signed  shall  be  jointly  and  severally  lia- 
ble for  the  debts  of  the  corporation  contracted  while  they  were 
officers  thereof.  The  courts  of  Maryland  were  of  the  opinion  that 
this  statute  was  penal  in  character,  that  the  judgment  thereon  was 
for  a  penalty,  and  hence  not  enforceable  in  the  courts  of  another 
state:  Attrill  v.  Huntington,  70  Md.  191,  14  Am.  St.  Eep.  344,  16 
Atl.  651.     On  writ  of  errror  to  the  supreme    court    of    the    United 
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states,  the  judgment  was  reversed.  The  opinion  of  that  court,  while 
it  aflarmed  the  general  rule  that  one  state  or  nation  will  not  enforce 
the  penal  or  criminal  laws  of  another,  proceeded  to  inquire  whether 
the  right  of  recovery  given  by  the  state  in  question  was  penal  in 
character  and  the  judgment  thereon  a  penalty,  in  contemplation  of 
law.  "Penal  laws,"  said  the  court,  "strictly  and  properly,  are 
those  imposing  punishment  for  an  offense  committed  against  the 
state,  and  which,  by  the  English  and  American  constitutions,  the  ex- 
ecutive of  the  state  has  the  power  to  pardon.  Statutes  giving  a 
private  action  against  the  wrongdoer  are  sometimes  spoken  of  as 
penal  in  their  nature,  but  in  such  cases  it  has  been  pointed  out  that 
neither  the  liability  imposed  nor  the  remedy  given  is  strictly  penal." 
The  court  further  said:  "The  test  whether  a  law  is  penal,  in  the 
strict  and  primary  sense,  is  whether  the  wrong  sought  to  be  re- 
dressed is  a  wrong  to  the  public,  or  a  wrong  to  the  individual,  ac- 
cording to  the  familiar  classification  of  Blackstone The  ques- 
tion whether  a  statute  of  one  state,  which  in  some  aspects  may  be 
called  penal,  is  a  penal  law  in  the  international  sense,  so  that  it  can- 
not be  enforced  in  the  courts  of  another  state,  depends  upon  the 
question  whether  its  purpose  is  to  punish  an  offense  against  the 
public  justice  of  the  state,  or  to  afford  a  private  remedy  to  a  per- 
son injured  by  the  wrongful  act The  provision  of  the  statute 

of  New  York  now  in  question  making  the  officers  of  a  corporation 
who  sign  and  record  a  false  certificate  of  the  amount  of  its  capital 
stock  liable  for  all  its  debts  is  in  no  sense  a  criminal  or  quasi  crimi- 
nal law.  The  statute,  while  it  enables  persons  complying  with  its 
provisions  to  do  business  as  a  corporation  without  being  subject  to 
the  liability  of  general  partners,  takes  pains  to  secure  and  maintain 
a  proper  corporate  fund  for  the  payment  of  the  corporate  debts. 
With  this  aim  it  makes  the  stockholders  individually  liable  for  the 
debts  of  the  corporation  untU  the  capital  stock  is  paid  in  and  a  cer- 
tificate of  the  payment  made  by  the  officers;  and  makes  the  officers 
liable  for  any  false  and  material  representation  in  that  certificate. 
The  individual  liability  of  the  stockholders  takes  the  place  of  a  cor- 
porate fund,  until  that  fund  has  been  duly  created;  and  the  indi- 
vidual liability  of  the  officers  takes  the  place  of  the  fund,  in  case 
their  statement  that  it  has  been  duly  created  is  false.  If  the  offi- 
cers do  not  truly  state  and  record  the  facts  which  exempt  them  from 
liability,  they  are  made  liable  directly  to  every  creditor  of  the  com- 
pany who,  by  reason  of  their  wrongful  acts,  has  not  the  security, 
for  the  payment  of  his  debt  out  of  the  corporate  property,  on  which 
he  had  a  right  to  rely.  As  the  statute  imposes  a  burdensome  liability 
on  the  officers  for  their  wrongful  act,  it  may  well  be  considered 
penal,  in  the  sense  that  it  should  be  strictly  construed.  But  as  it 
gives  a  civil  remedy,  at  the  private  suit  of  a  creditor  only,  and 
measured  by  the  amount  of  his  debt,  it  is  as  to  him  clearly  reme- 
dial.    To  maintain  such  a  suit  is  not  to  administer  a  punishment  im- 
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posed  upon  an  offender  against  the  state,  but  simply  to  enforce  a 
private  right  secured  under  its  laws  to  an  individual.  We  can  see 
no  just  ground,  on  principle,  for  holding  such  a  statute  to  be  a  penal 
law  in  the  sense  that  it  cannot  be  enforced  in  a  foreign  state  or 
country":  Huntington  v.  Attrill,  146  U.  S.  657,  13  Sup.  Ct.  Eep.  224, 
26  L.  ed.  1123.  It  necessarily  follows  from  these  views  that  judg- 
ments against  stockholders  in  corporations,  on  account  of  personal 
liability  imposed  upon  them  by  state  statutes,  are  not  for  the  en- 
forcement of  penalties,  and  hence  that  actions  may  be  maintained 
thereon  in  other  states,  unless  the  riglit  to  so  maintain  them  may  be 
denied  upon  some  other  ground:  Whitman  v.  Oxford  N.  B.,  176  U. 
S.  559,  20  Sup.  Ct.  Eep.  477,  44  L.  ed.  587.  Whether  an  action  may 
be  maintained  in  another  state  on  a  judgment  in  favor  of  an  officer 
In  a  qui  tam  action  is  not  free  from  doubt,  though  the  right  to  main- 
tain such  action  has  been  affirmed  in  a  state  court:  Sampson  v. 
Henry,  11  Pick.  379.  There  is  much,  however,  in  the  opinion  of  the 
supreme  court  of  the  United  States  as  expressed  both  in  Wisconsin 
V.  Pelican  Ins.  Co.,  127  U.  S.  265,  8  Sup.  Ct.  Eep.  1370,  32  L.  ed. 
239,  and  Huntington  v,  Attrill,  146  IJ.  S.  657,  13  Sup.  Ct.  Eep.  224, 
26  L.  ed.  1123,  in  support  of  the  view  that  it  is  only  when  a  judg- 
ment is  in  favor  of  the  state  or  of  some  public  officer  or  authority 
directly  representing  it  to  recover  a  penalty  for  the  violation  of  its 
laws,  or  of  some  local  law  enacted  within  it  by  competent  authority, 
that  the  judgment  can  be  regarded  as  a  penalty.  Hence,  we  infer 
that  whenever  a  judgment  is  in  favor  of  an  individual,  though  the 
cause  of  action  was  penal  in  character,  in  so  far,  at  least,  that  it 
gave  him  a  right  of  recovery  for  some  wrong  done  to  him,  he  may 
maintain  suit  on  such  judgment  in  another  state. 

g.  Eestriction  by  the  Laws  of  the  State  Where  Rendered.— 
From  the  declaration  made  in  the  act  of  Congress  heretofore  referred 
to,  that  the  judicial  proceedings  of  each  state  "shall  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United  States  aa 
they  have  by  law  or  usage  in  the  courts  of  the  state  from  which  they 
are  taken,"  it  necessarily  follows  that  a  judgment  of  another  state 
may  have  less  effect,  or,  in  other  words,  be  entitled  to  less  faith 
and  credit  than  a  domestic  judgment,  where  the  effect  of  the  former 
is  lessened  by  the  laws  or  usage  of  the  courts  where  it  was  pro- 
nounced. Hence,  for  the  purpose  of  limiting  the  effect  of  a  judg- 
ment of  another  state,  it  is  always  competent  to  show  any  limita- 
tion existing  by  law  or  usage  where  it  was  rendered:  Ball  v.  War- 
rington, 47  C.  C.  A.  447,  108  Fed.  472;  Wood  v.  Watkinson,  17  Conn. 
500,  44  Am.  Dec.  562;  Salmon  v.  Eichardson,  30  Conn.  360,  79  Am. 
Dec.  255;  Newman  v.  Greeley  State  Bank,  92  III.  App.  638;  Baugh 
v.  Baugh,  4  Bibb,  556;  Brand  v.  Brand,  25  Ky.  Law  Eep.  987,  76  S. 
W.  868;  Calloway  v.  Glenn,  105  Ky.  648,  49  S.  W.  440;  Jaster  v. 
Currie  (Neb.),  94  N.  W.  995;  Taylor  v.  Barron,  30  N.  H.  78,  64  Am. 
Dec.  281;  Brinkley  v.  Brinkley,  50  N.  Y.  184,  10  Am.  Eep.  460;  Van 
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Cleaf  V.  Burns,  118  N.  Y.  549,  16  Am.  St.  Eep.  782,  23  N.  E.  881. 
If  inconclusive  at  home,  it  is  equally  inconclusive  in  another  state: 
First  Nat.  Bank  v.  City  of  Covington,  129  Fed.  792;  Baugh  v.  Baugh, 
4  Bibb,  556;  Brinkley  v.  Brinkley,  50  N.  Y.  184,  10  Am.  Eep.  460. 
Thus,  if  a  decree  of  divorce  does  not,  in  the  state  where  rendered, 
deprive  the  wife  of  her  right  to  dower  in  the  lands  of  which  her 
husband  was  seised  during  the  marriage,  it  will  not  deprive  her  of 
that  right  elsewhere:  Van  Cleaf  v.  Burns,  118  N.  Y,  549,  16  Am.  St. 
Eep.  782,  23  N.  E.  881.  If  a  judgment  is  subject  to  collateral  attack 
where  rendered,  it  is  subject  to  like  attack  in  another  state:  First 
Nat.  Bank  v.  Cunningham,  48  Fed.  510. 

V.    Of  the  Chief  Resemblances  Between  Domestic  Judgments  and 
Judgments  of  Courts  of  Another  State. 

a.  The  General  Rule  as  to  Their  Effect.— Subject  to  the  limita- 
tions hereinbefore  stated,  a  judgment  of  a  court  of  another  state 
must  be  accorded  as  great  an  effect  in  every  other  state  as  it  is  en- 
titled to  in  the  state  wherein  it  was  rendered:  Peet  v.  Hatcher,  112 
Ala.  514,  57  Am.  St.  Eep.  45,  21  South.  711;  Ambler  v.  Whipple,  139 
111.  311,  32  Am.  St.  Eep.  202,  28  N.  E.  841;  Dow  v.  Blake,  148  III. 
76,  39  Am.  St.  Eep.  156,  35  N.  E.  761;  McMahon  v.  Eagle  L.  Assn., 
169  Mass.  539,  61  Am.  St.  Eep.  306,  48  N.  E.  339;  Mutual  F.  I.  Co. 
V.  Phoenix  etc.  Co.,  108  Mich.  170,  62  Am.  St.  Eep.  693,  66  N.  W. 
1095,  34  L.  E.  A.  694;  Macdonald  v.  Grand  Trunlj:  Ey.  Co.,  71  N.  H. 
448,  93  Am.  St.  Eep.  550,  52  Atl.  983,  59  L.  E.  A.  448;  Crumlish  v. 
Central  I.  Co.,  38  W.  Va.  390,  45  Am.  St.  Eep.  872,  18  S.  E.  456,  23 
L.  E.  A.  120.  This,  for  most  purposes,  must  give  it  the  same  effect 
as  if  it  were  a  domestic  judgment  of  a  court  of  like  dignity:  Christ- 
mas V.  Eussell,  5  Wall.  290,  18  L.  ed.  475;  Hanley  v.  Donoghue,  116 
U.  S.  1,  6  Sup.  Ct.  Eep.  242,  29  L.  ed.  535;  Appeal  of  Freeman,  71 
Conn.  708,  43  Atl.  185;  American  M.  L.  I.  Co.  v.  Mason,  159  Ind.  17, 
64  N.  E.  525;  Longueville  v.  May,  115  Iowa,  711,  87  N.  W.  432;  Sim- 
mons V.  Clark,  56  El.  96;  French  v.  Pease,  10  Kan.  51;  McLaren  v. 
Kehler,  23  La.  Ann.  80,  8  Am.  Eep.  592;  Zimmerman  v.  Helser,  32 
Md.  274;  Van  Norman  v.  Gordon,  172  Mass.  576,  70  Am.  St.  Eep. 
304,  53  N.  E.  267,  44  L.  E.  A.  840;  Winham  v.  Kline,  77  Mo.  App. 
36;  Hudson  v.  Kimberly  P.  Co.,  90  Mo.  App.  505;  Eaton  v.  Hasty, 
6  Neb.  419,  29  Am.  Eep.  365;  Commonwealth  M.  F.  I,  Co.  v.  Hayden, 
61  Neb.  454,  85  N.  W.  443;  Eogers  v.  Odell,  39  N.  H.  452;  Moulin  v. 
Insurance  Co.,  24  N.  J.  L.  222;  Chew  v.  Brumagin,  21  N.  J.  Eq.  520; 
Guthrie  v.  Lowry,  84  Pa.  St.  533;  Campbell  v.  Home  Ins.  Co.,  1  S. 
C.  158. 

b.  The  Effect  as  Res  Judicata  or  as  estoppel  of  a  judgment  of 
a  court  of  another  state  is  the  same  as  that  of  a  domestic  judgment: 
Memphis  E.  E.  Co.  v.  Grayson,  88  Ala,  572,  16  Am.  St.  Eep.  69,  7 
South.  122;  West  Felicia  E.  E.  v.  Thornton,  12  La.  Ann.  736,  68  Am. 
Dec.  778;  Mackee  v.  Cairnes,  2  Mart.  (La.),  N".  S.,  601;  Mutual  Nat. 
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Bank  v.  Moore,  50  La.  Ann.  1332,  24  South.  304;  Whiting  v.  Burger, 
78  Me.  287,  4  Atl.  694;  Wernag  v.  Pawling,  5  Gill  &  J.  500,  25  Am. 
Dec.  317;  Taylor  v.  Bryden,  8  Johns.  173;  Spencer  v.  Brockway,  1 
Ohio,  259,  13  Am.  Dec.  615;  Hall  v.  Mackay,  78  Tex.  248,  14  S.  W. 
615;  Sayre  v.  Harpold,  33  W.  Va.  557,  11  S.  E.  17.  Whatever  might 
have  been  pleaded  as  a  defense  in  the  original  action  cannot  be  in- 
terposed as  a  defense  to  an  action  on  the  judgment:  Drake  v. 
Granger,  22  Fla.  348;  Powell  v.  Davis,  60  Ga.  70;  Snow  v.  Mitchell, 
37  Kan.  636,  639,  15  Pae.  224,  16  Pac.  737;  West  etc.  Ey.  Co.  v. 
Thornton,  12  La.  Ann.  736,  68  Am.  Dec.  778;  Harryman  v.  Eoberts, 
52  Md.  64;  Green  v.  Sanborn,  150  Mass.  454,  23  N.  E.  224;  Greene  v. 
Eepublic  F.  1.  Co.,  84  N.  Y.  572;  Goodrich  v.  Jenkins,  6  Ohio,  43; 
Norwood  V.  Cobb,  20  Tex.  588;  Hall  v.  Mackay,  78  Tex.  248.  Hence 
no  plea  or  evidence  can  be  permitted  which  seeks  to  relitigate  the 
merits  of  the  original  controversy,  such  as  that  the  defendant  was 
not  indebted  to  the  plaintiff  (Sammis  v.  Wightman,  31  Fla.  10,  12 
South.  526) ;  or  that,  though  the  recovery  was  against  two,  they  were 
not  jointly  liable  to  the  plaintiff  (Powell  v.  Davis,  60  Ga.  70) ;  or 
that  the  court  in  the  former  action  erred  in  the  construction  given 
to  a  certain  writing  on  which  it  was  founded  (McMahon  v.  Eagle  L. 
Assn.,  169  Mass.  539,  61  Am.  St.  Eep.  306,  48  N.  E.  339);  or  that 
there  was  no  consideration  for  the  note  on  which  the  judgment  was 
based  (Peet  v.  Hatcher,  112  Ala.  514,  57  Am.  St.  Eep.  45,  21  South. 
711) ;  or  that  the  c()ntract  on  which  the  judgment  was  recovered  was 
invalid:  Vaught  v.  Meador,  99  Va.  569,  86  Am.  St.  Eep.  908,  39  S. 
E.  225.  If  a  judgment  or  order  in  another  state  settles  the  accounts 
of  an  administrator,  it  is  conclusive  of  their  correctness  elsewhere: 
In  re  Estate  of  Crawford,  68  Ohio  St.  58,  96  Am.  St.  Eep.  648,  67 
N,  E.  156.  If  the  plaintiff  recover  property  by  a  judgment  in  re- 
plevin, it  is  conclusive  in  his  favor  of  his  ownership  of  that  property 
in  an  action  of  trover  brought  in  another  state:  Cannon  v.  Brame,  45 
Ala.  262.  A  decree  in  chancery  is  not  less  conclusive  than  a  judg- 
ment at  law  with  respect  to  the  issues  determined  by  it.  Hence,  if 
it  enjoins  a  judgment  for  fraud,  the  effect  of  the  injunction  as  such 
is  restricted  to  the  state  in  which  it  issues.  "But  the  judgment 
of  the  court  upon  the  matters  litigated  is  conclusive  upon  the  par- 
ties everywhere  and  in  every  forum  where  the  same  matters  are 
drawn  in  question.  It  is  not  the  particular  relief  which  was  granted 
which  affects  the  parties  litigating  in  the  courts  of  this  state;  but 
it  is  the  adjudication  and  determination  of  the  facts  by  that  court, 
the  final  decision  that  the  judgment  was  procured  by  fraud  which 
is  operative  here,  and  necessarily  prevents  the  plaintiff  from  assert- 
ing any  claim  under  it":  Dob'son  v.  Pearce,  12  N.  Y.  156,  62  Am. 
Dee.  152.  If  a  demand  is  presented  as  a  counterclaim  and  refused 
allowance,  such  refusal  establishes  that  the  defendant  is  not  entitled 
to  assert  it  as  a  cause  of  action,  and  necessarily  defeats  any  subse- 
quent attempt  of  his  to  assert  it  in  another  state:  Sweet  v.  Brackley, 
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53  Me.  346;  Wernse  v.  McPike,  100  Mo.  476,  13  S.  W.  809;  Weeks  v. 
Harriman,  65  N.  H.  91,  23  Am.  St,  Eep.  21,  18  Atl,  87,  4  L.  E.  A. 
744. 

There  is  one  important  exception  to  the  rule  of  res  judicata  as 
applied  to  the  judgment  of  another  state.  It  arises  when  the  matter 
decided  in  the  other  states  relates  to,  or  is  sought  to  be  applied  to, 
real  property.  This  exception  results  from  the  well-known  rule  that 
real  property  situate  in  a  state  cannot,  strictly  speaking,  be  the  sub- 
ject of  a  jurisdiction  exercised  by  the  courts  of  another  state. 
Therefore,  no  judgment  or  decision  made  in  the  courts  of  the  latter 
can  affect  the  title  thereto.  There  are  many  cases  wherein  the  par- 
ties litigated  a  question  which  is,  or  subsequently  becomes,  material 
between  them  in  litigation  respecting  lands  in  another  state,  as  where 
a  will  purports  to  dispose  of  lands  in  two  or  more  states,  and  a  ques- 
tion arises  involving  its  execution,  or  the  testamentary  capacity  of 
the  testator,  or  the  construction  of  the  language  employed  by  him. 
So,  the  same  conveyance  may  purport  to  transfer  lands  situate  in 
two  or  more  states,  and  a  question  concerning  its  execution  or  con- 
struction may  be  equally  material  in  both  states.  The  court  before 
which  one  or  all  of  these  questions  is  first  presented  may  have  un- 
doubted jurisdiction  both  of  the  subject  matter  and  of  the  parties, 
and  the  result  of  the  litigation  may  be  the  judicial  establishment  of 
a  fact  or  the  judicial  construction  of  a  writing  which,  if  followed 
in  the  other  state,  might  settle  a  controversy  between  the  same  par- 
ties in  its  courts.  We  have,  however,  discovered  no  case  in  which 
such  a  decision  has  been  held  conclusive,  or  even  material,  to  the 
determination  of  a  controversy  in  another  state,  though  between  the 
same  parties,  for  the  purpose  of  affecting  the  title  to  real  property 
there  situate.  Directly  the  contrary  has  been  repeatedly  assumed 
or  expressly  affirmed:  Carpenter  v.  Strange,  141  U.  S-  87,  11  Sup. 
Ct.  Eep.  960,  35  L.  ed.  640;  Appeal  of  Clarke,  70  Conn.  195,  40  Atl. 
155,  affirmed  178  U.  S.  186,  20  Sup.  Ct.  Eep.  873,  44  L.  ed.  1028; 
Pritchard  v.  Henderson,  2  Penne.  (Del.)  553,  47  Atl.  376;  Short  v. 
Galway,  83  Ky.  501,  4  Am.  St.  Eep.  168;  Bullock  v,  Bullock,  52  N. 
J.  Eq.  561,  46  Am.  St.  Eep.  528,  30  Atl.  676,  27  L.  E.  A.  213;  note  to 
Tremblay  v.  Aetna  L,  I.  Co.,  94  Am.  St.  Eep.  557. 

c.  As  a  Merger  of  a  Cause  of  Action.— There  is  no  doubt  that  a 
judgment  which  merges  a  cause  of  action  in  the  state  wherein  it 
was  rendered  has  a  like  effect  elsewhere:  Barnes  v.  Gibbs,  31  N.  J. 
L.  318  86  Am.  Dec.  210.  Hence  there  can  be  no  further  recovery  in 
another  state  on  that  cause  of  action:  Gray  v.  Eichmond  B.  Co.,  55 
N.  Y.  Supp.  787,  26  Misc.  Eep.  165;  Gray  v.  Eichmond  B.  Co.,  167 
N.  Y.  348,  82  Am.  St.  Eep.  720,  60  N.  E.  663.  This  rule  does  not 
prevent  the  foreclosure  of  a  mortgage  at  different  times  on  lands 
in  different  states,  though  there  is  but  one  debt  (Farmers'  L.  &  T. 
Co.  V.  Postal  T.  Co.,  55  Conn.  334,  3  Am.  St.^  Eep.  53,  11  Atl.  184) ; 
nor  does  it  prevent  an  inquiry  into  the  original  cause  of  action  so 
Am.  St.  Rep.,  Vol.  103-21 
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far  as  may  be  material  to  determine  the  effect  which  must  be  given 
to  the  judgment  in  states  other  than  that  in  which  it  was  pro- 
nounced: Wisconsin  v.  Pelican  I.  Co.,  127  U.  S.  292,  8  Sup.  Ct.  Eep. 
1070,  32  L.  ed.  239;  Attrill  v,  Huntington,  70  Md.  191,  14  Am.  St. 
Eep.  344,  16  Atl.  651,  2  L.  E.  A.  779. 

d.  As  to  Jurisdictional  Presumptions.— The  rule  respecting  pre- 
sumptions of  jurisdiction  is  the  same  whether  a  judgment  is  domes- 
tic or  of  another  state.  In  other  words,  if  the  court  is  one  of  gen- 
eral jurisdiction,  it  will  be  presumed  to  have  had  jurisdiction  over 
the  parties  and  the  subject  matter  of  the  action,  and  no  allegation 
need  be  made  concerning  either.  It  may  be  urged  that  as  a  court  of 
one  state  does  not  take  judicial  notice  of  the  laws  of  another,  it 
cannot  know  whether  the  courts  of  the  latter  are  of  general  jurisdic- 
tion or  not.  It  is  therefore  not  unusual  to  allege  in  an  action  on  a 
judgment  that  the  court  rendering  it  was  of  general  jurisdiction,  and 
where  such  allegation  is  made  and  not  disputed  there  is  no  doubt 
that  its  jurisdiction  will  be  presumed:  Gates  v.  Newman,  18  Ind. 
App.  392,  46  N.  E.  654;  Old  Wayne  M.  L.  Assn.  v.  Flynn,  31  Ind. 
App.  473,  68  N.  E.  327;  Smith  v.  Central  T.  Co.,  154  N.  Y.  333,  48 
N.  E.  553;  Kunze  v.  Kunze,  94  Wis.  54,  59  Am.  St.  Eep.  857,  68  N. 
W.  391.  The  fact  that  it  appears  that  the  court  whose  judgment 
is  in  question  had  a  clerk  and  a  seal  is  often,  and  no  doubt  properly, 
relied  upon  as  giving  rise  to  a  presumption  in  favor  of  its  jurisdic- 
tion: Bailey  v.  Martin,  119  Ind.  103,  21  N.  E.  346;  Van  Norman  v. 
Gordon,  172  Mass.  576,  70  Am.  St.  Eep.  304,  53  N.  E.  267,  44  L.  E. 
A.  840;  Seymour  v.  Newman,  77  Mo.  App.  578.  The  general  tend- 
ency is  to  assume  that  a  court  of  another  state  would  not  have  un- 
dertaken to  exercise  a  jurisdiction  which  it  did  not  possess,  and  he 
against  whom  its  judgment  is  sought  to  be  asserted  must  usually  as- 
sume the  burden  of  proving  that  its  assumption  of  jurisdiction  was 
unauthorized:  Lincoln  v.  Tower,  2  McLean,  473;  Tenney  v.  Town- 
send,  9  Blatchf.  274;  McLendon  v.  Dodge,  32  Ala.  491;  Hassell  v. 
Hamilton,  33  Ala.  280;  Gunn  v.  Howell,  27  Ala.  663,  62  Am.  Dec. 
785;  Nunn  v.  Sturges,  22  Ark.  389;  Lockhart  v.  Locke,  42  Ark.  17; 
Horton  v.  Critchfield,  18  111.  133,  65  Am.  Dec.  701;  Bailey  v.  Martin, 
119  Ind.  103,  21  N.  E.  346;  Latterett  v.  Cook,  1  Iowa,  1,  63  Am.  Dec. 
428;  Dodge  v.  Coffin,  15  Kan.  277;  Westervelt  v.  Jones,  5  Kan.  App. 
35,  47  Pac.  322;  Scott  v.  Coleman,  5  Litt.  349,  15  Am.  Dec.  71; 
Buffum  V.  Stimpson,  5  Allen,  591,  81  Am.  Dec.  767;  McMahon  v.  Eagle 
L.  Assn.,  169  Mass.  539,  61  Am.  St.  Eep.  306,  48  N.  E.  339;  Wilson  v. 
Jackson,  10  Mo.  329;  Shumway  v.  Stillman,  4  Cow.  292,  15  Am.  Dec. 
374;  Mink  v.  Shaffer,  124  Pa.  St.  280,  16  Atl.  805;  Eitchie  v.  Car- 
penter, 2  Wash.  512,  26  Am.  St.  Eep.  877,  28  Pac.  380;  Stewart  v. 
Stewart,  27  W.  Va.  167.  In  Massachusetts  it  has,  however,  been 
held  that  a  judgment  of  a  court  of  another  state  will  not  be  pre- 
sumed to  be  within  its  jurisdiction,  when  such  jurisdiction,  if  it 
existed,  must  have  been  conferred  by  statute,  and  there  is  not  evi- 
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dence  of  such  statute,  or,  if  the  statute  existed,  that  the  court  acted 
within  the  jurisdiction  granted  it.  It  should  be  remembered,  how- 
ever, that  this  decision  involved  a  decree  granting  a  divorce,  and 
that  the  courts  of  many  of  the  states  are  exceedingly  reluctant  to 
concede  full  faith  and  credit  to  decrees  of  this  class:  Kelley  v.  Kelley, 
161  Mass.  Ill,  42  Am.  St.  Eep.  389,  36  N.  E.  837,  25  L.  E.  A.  806. 

e.  As  to  the  Effect  of  Error  or  Irregularity.— It  is  well  known 
that  any  error  or  irregularity  of  a  court  in  the  proceedings  before 
it  or  in  the  conclusion  of  law  or  fact  which  it  may  reach,  or  the  re- 
lief which  may  be  granted  or  denied,  must,  if  it  has  jurisdiction, 
be  corrected  by  it  or  by  some  other  tribunal  authorized  to  review 
its  proceedings,  and  is  not  available  elsewhere  or  otherwise  to  im- 
pair the  effect  of  the  judgment.  This  rule  remains  equally  appli- 
cable when  a  judgment  is  presented  as  a  cause  of  action  or  other- 
wise becomes  material  for  the  consideration  of  a  court  in  another 
state:  Crawford  v.  Executors  of  Simonton,  7  Port.  (Ala.)  110;  Con- 
way V.  Ellison,  14  Ark.  360;  Struble  v.  Malone,  3  Iowa,  586;  Olds 
V.  Glaze,  7  Iowa,  86;  Eankin  v.  Barnes,  5  Bush,  20;  Kinnier  v.  Kin- 
nier,  45  N.  Y.  535,  6  Am.  Eep.  132. 

f.  For  the  Purposes  of  Pleading  a  judgment  of  a  court  of  another 
state  must  be  treated  according  to  the  rank  which  it  there  hoFds  and 
the  effect  to  which  it  is  there  entitled,  and  no  pleading  will  be  per- 
mitted which  is  not  in  harmony  with  both.  Hence  if  it  is  a  record  in 
the  state  where  pronounced,  it  is  not  in  another  state  subject  to  the 
plea  of  nil  debit  nor  to  any  other  plea  supportable  only  on  the  ground 
that  the  judgment  is  of  an  inconclusive  character:  Mills  v.  Duryee,  7 
Cranch,  481,  3  L.  ed.  411;  Gulick  v.  Loder,  13  JST.  J.  L.  70,  23  Am. 
Dec.  712;  Andrews  v.  Montgomery,  19  Johns.  163,  10  Am.  Dee.  213. 
If  the  common-law  distinctions  in  forms  of  actions  have  been  abol- 
ished in  the  state  where,  a  judgment  was  rendered,  then  it  must  not 
be  treated  in  other  states  according  to  the  rules  growing  out  of  those 
distinctions:  Griffin  v.  Eaton,  27  111.  379,  81  Am.  Dec.  233. 

g.  The  Effect  of  an  Appeal.— The  general  rule  is  that  the  mere 
existence  of  an  appeal  or  writ  of  error  does  not  destroy  or  limit  the 
effect  of  a  judgment.  Hence,  it  is  said  that  no  presumption  arises 
from  the  fact  that  if  an  appeal  or  proceeding  in  error  has  been  taken 
in  the  state  where  the  judgment  was  entered,  thaf  such  judgment  has 
been  thereby  superseded  or  its  effect  destroyed  (Lonergan  v.  Loner- 
gan,  55  Neb.  641,  76  N.  W.  16),  and  furthermore,  that  the  pendency 
of  equitable  proceedings  in  the  courts  of  the  state  where  it  was  ren- 
dered presents  no  obstacle  to  the  rendering  of  a  judgment  upon  it  in 
another  state:  Tompkins  v.  Cooper,  97  Ga.  631,  25  S.  E.  247.  If, 
notwithstanding  the  pendency  of  an  appeal  or  writ  of  error,  an  ac- 
tion may  be  prosecuted  on  a  judgment  or  decree  in  the  state  where 
rendered,  a  like  action  is  sustainable  in  another  state:  Taylor  v. 
Shew,  39  Cal.  536,  2  Am.  Eep.  478;  Bank  v.  Wheeler,  28  Conn.  433, 
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73  Am.  Dec.  683;  Dow  v.  Blake,  148  HI.  76,  39  km.  St.  Eep.  156, 
35  N.  E.  761;  Eogers  v.  Hatch,  8  Nev.  35;  Merchants'  Ins.  Co.  v. 
De  Wolf,  33  Pa.  St.  45,  75  Am.  Dec.  577;  Piedmont  etc.  Co.  v.  Bay, 
75  Va.  821. 

h.  Actions  Upon. — An  action  may  be  maintained  in  each  state  on  a 
judgment  or  decree  rendered  in  another  whenever  it  creates  a  per- 
sonal obligation  for  the  payment  of  money:  Dow  v.  Blake,  148  111.  76, 
39  Am.  St.  Eep.  156,  35  N.  E.  761;  Bullock  v.  Bullock,  57  N.  J.  L.  508, 
31  Atl.  1024.  Nor  is  it  within  the  power  of  a  state  to  deprive  a 
judgment  creditor  of  his  right  to  resort  to  its  courts  for  the  purpose 
of  maintaining  an  action  on  his  judgment.  This  has  been  attempted 
by  statutes  declaring  that  an  action  shall  not  be  brought  in  a  state 
against  a  resident  thereof  on  a  judgment  recovered  in  another  state 
on  a  cause  of  action  barred  by  the  statute  of  limitations  of  the 
former  state  when  the  action  on  the  judgment  was  commenced.  Such 
statutes  were  pronounced  unconstitutional:  Christmas  v.  Eussell,  5 
Wall.  290,  18  L.  ed.  475;  Keyser  v.  Lowell,  54  C.  C.  A.  574,  117  Fed. 
400;  Dodge  v.  Coffin,  15  Kan.  283.  This  was  because  the  judgment 
creditors  were  of  a  class  having  a  right  to  resort  to  the  courts  of 
the  state  where  they  brought  suit  on  their  judgment,  and,  having 
such  right,  to  deny  them  relief  was  to  deny  to  their  judgment  the 
faith  and  credit  to  which  it  was  entitled  in  the  state  where  ren- 
dered. If,  however,  a  judgment  creditor  has  no  absolute  right  to 
resort  to  the  courts  of  a  state,  it  may  by  statute  deny  him  the  right 
to  sue  there  on  a  judgment  recovered  in  another  state.  Hence,  a 
statute  providing  that  an  action  against  a  foreign  corporation  may 
not  be  maintained  by  another  foreign  corporation  or  by  a  nonresi- 
dent, except  when  the  cause  of  action  arose  within  the  state,  is  not 
unconstitutional,  though  applicable  to  a  judgment  pronounced  against 
a  foreign  corporation  in  another  state:  Anglo-American  P.  Co.  v. 
Davis  Provision  Co.,  191  U.  S.  376,  24  Sup.  Ct.  Eep.  93,  48  L.  ed. 
228,  169  N.  Y.  506,  88  Am.  St.  Eep.  608,  62  N.  E.  587.  Doubtless, 
however,  general  laws  prescribing  the  time  within  which  causes  may 
be  enforced  within  a  state  may  apply  to  judgments  rendered  in  an- 
other state,  provided  always  that  a  reasonable  time  is  left  to  cred- 
itors within  which  to  seek  remedies  on  their  judgments:  Fields  v. 
Mundy's  Estate,  106  Wis.  383,  80  Am.  St.  Eep.  39,  82  N.  W.  343. 

i.  Judgments  upon  Default  (Miller  B.  Co.  v.  Capital  I.  Co.,  Ill 
Iowa,  590,  82  Am.  St.  Eep.  529,  82  N.  W.  1023;  Knapp  v.  Abell,  10 
Allen,  485;  Taylor  v.  Smith  (Tenn.  Ch.  App.),  36  S.  W.  970),  or  by 
confession  (Kingman  v.  Paulsen,  126  Ind.  507,  22  Am.  St.  Eep.  611, 
26  N.  E.  393;  Van  Norman  v.  Gordon,  172  Mass.  576,  70  Am.  St.  Eep. 
304,  53  N.  E.  267;  First  Nat.  Bank  v.  Garland,  109  Mich.  515,  63  Am. 
St.  Eep.  597,  67  N.  W.  559,  33  L.  E.  A.  83;  Crim  v.  Crim,  162  Mo. 
544,  85  Am.  St.  Eep.  521,  63  S.  W.  489,  54  L.  E.  A.  502;  Snyder  v. 
Critchfield,  44  Neb.  66,  62  N.  W.  306;  Coleman  v.  Waters,  13  W.  Va. 
278),  though  entered  by  the  clerk  of  a  court  in  the  performance  of 
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what  must  be  regarded  as  a  ministerial,  rather  than  a  judicial,  duty, 
are  not,  less  than  judgments  expressly  directed  by  courts  after  the 
most  persistent  litigation,  entitled  in  other  states  to  the  same  faith 
and  credit  which  they  have  in  the  states  where  entered.  If  the  court 
is  of  general  jurisdiction,  it  wUl  be  presumed  that  authority  ex- 
isted for  entering  the  judgment,  though  it  is  based  upon  a  warrant 
of  attorney:  Van  Norman  v.  Gordon,  172  Mass.  576,  70  Am.  St.  Kep. 
304,  53  N,  E.  267,  44  L.  E.  A.  840.  The  one  class  of  judgments,  as 
well  as  the  other,  may  be  attacked  for  want  of  jurisdiction  over  the 
subject  matter  or  the  person.  Where,  however,  a  judgment  is  by 
confession  and  is  attacked  for  want  of  jurisdiction  over  the  person, 
it  is  necessary  to  show  not  merely  that  the  defendant  was  not  served 
with  process  and  did  not  reside  or  was  not  present  within  the  state, 
but  further,  that  he  did  not  authorize  the  entry  of  the  judgment, 
for  jurisdiction  over  his  person  is  something  which  a  defendant  may 
always  waive.  If  a  warrant  of  attorney  to  confess  judgment  is  exe- 
cuted in  a  state,  it  authorizes  action  upon  such  warrant  to  be  taken 
in  that  state,  whether  the  defendant  resides  or  is  there  or  not,  and 
when  the  judgment  is  entered  and  authority  thus  exists  for  its  en- 
try, it  becomes  enforceable  in  another  state:  Eitter  v.  Hoffman,  35 
Kan.  215,  10  Pac.  576;  Kitchen  v.  Bellafontaine  Nat.  Bank,  53  Kan. 
242,  42  Am.  St.  Eep.  282,  36  Pac.  344;  Pirie  v.  Hern,  97  Wis.  150, 
65  Am.  St.  Eep.  103,  72  N.  W.  370.  Nor  do  we  conceive  that  there  is 
any  obstacle  to  the  execution  and  carrying  into  effect  of  a  warrant 
of  attorney  authorizing  the  confession  of  judgment  in  any  state 
court  within  the  United  States,  irrespective  of  the  place  of  residence 
of  the  party  by  whom  the  warrant  is  given:  Crim  v.  Grim,  162  Mo. 
544,  85  Am.  St.  Eep.  521,  63  S.  W.  489,  54  L.  E.  A.  502.  The  reason 
why  a  judgment  by  confession  is  ordinarily  valid  and  enforceable 
in  other  states  is  because  the  court  had,  in  contemplation  of  law, 
jurisdiction  of  the  parties.  There  may,  however,  obviously  be  rec- 
ords in  which,  though  jurisdiction  apparently  existed,  its  existence 
may  be  disproved,  and  this  rule  is  as  applicable  to  judgments  by 
confession  as  to  other  judgments.  Thus,  if  a  promissory  note  is  exe- 
cuted, with  a  warrant  annexed,  purporting  to  authorize  a  designated 
person  or  any  other  attorney  in  the  United  States  or  elsewhere  to 
appear  before  any  court  of  record  after  the  obligation  becomes  due, 
waive  the  issuing  of  service  of  process  and  confess  judgment  "in 
favor  of  the  holder"  for  the  amount  then  appearing  to  be  due,  to- 
gether with  costs  of  suit,  and  such  instrument  as  in  Ohio  is  suscepti- 
ble of  construction  that  no  action  can  be  taken  thereon  in  favor  of 
a  person  other  than  the  legal  holder  of  the  note,  a  judgment  by  con- 
fession based  thereon  in  favor  of  the  original  payee  after  he  ceased 
to  be  the  holder  of  the  note  is  wholly  unauthorized.  An  attorney 
acting  under  such  warrant  at  the  instance  of  a  person  other  than 
such  holder  is  acting  without  any  authority  whatsoever.  He  there- 
fore has  no  power  to  enter  the  appearance  of  the  defendant  or  to 
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Bubmit  the  defendant  to  the  jurisdiction  of  the  court,  and  a  judg- 
ment based  upon  the  action  of  such  attorney,  under  such  warrant,  is 
absolutely  void,  and  may  be  shown  to  be  so  in  a  subsequent  action 
brought  in  another  state  upon  a  judgment  so  confessed  by  him: 
National  Exchange  Bank  v.  Wiley  (Neb.),  92  N.  W.  582,  affirmed 
on  writ  of  error  to  the  supreme  court  of  the  United  States,  195  U. 
S.  257,  25  Sup.  Ct.  Eep.  70. 

j.  Judgments  Against  Corporations.— A  judgment  against  a  corpo- 
ration does  not  differ  in  effect  from  a  judgment  against  a  natural 
person,  and  this  is  true  even  in  states  other  than  that  in  which  it 
was  rendered,  except  to  the  extent  to  which  a  state  may  close  its 
courts  as  to  actions  by  or  against  foreign  corporations:  Note  to 
Abbeville  etc.  Co.  v.  Western  etc.  Co.,  85  Am.  St.  Kep.  905,  925, 
938.  In  one  respect,  that  of  jurisdiction  over  the  person,  there  is  an 
apparent  difference  between  a  natural  and  an  artificial  person.  The 
former  is  rarely  or  never  subject  to  the  process  of  the  courts  of  two 
or  more  states  at  the  same  time,  for  the  reason  that  he  can  never 
be  present  within  more  than  one  state  at  the  same  moment,  and 
wherever  present,  may  disregard  process  served  on  him  elsewhere, 
unless  the  proceeding  is  in  rem.  But  it  is  perfectly  possible  for  a 
corporation  to  be  at  the  same  time  subject  to  the  courts  of  every 
state  in  the  Union,  and  whenever  it  is  subject  to  the  service  of  pro- 
cess in  a  state,  though  not  the  state  of  its  creation  or  residence,  a 
personal  judgment  may  result  from  the  service  of  such  process  within 
the  state  enforceable  against  the  corporation  in  every  other  state, 
including  that  of  its  creation  or  residence:  Note  to  Abbeville  etc 
Co,  v.  Western  etc.  Co.,  85  Am.  St.  Rep.  905,  925,  938. 

We  shall  here  consider  the  effect  of  a  judgment  of  a  court  of  a 
sister  state  against  a  corporatioxi  in  so  far  only  as  it  may  be  sought 
to  be  enforced  against  its  stockholders.  Ordinarily,  it  must  be 
conceded  that  a  judgment  against  a  corporation  is  binding  on  its 
stockholders  if  the  court  had  jurisdiction  and  the  judgment  is  not 
the  product  of  fraud  or  collusion:  Kawkins  v.  Glenn,  131  U.  S.  319, 
9  Sup.  Ct.  Eep.  739,  33  L.  ed.  184;  note  to  McBryan  v.  Universal 
Elevator  Co.,  97  Am,  St.  Rep.  463.  That  this  is  true  as  to  resident 
stockholders  we  apprehend  there  is  no  contention,  but  what  is  its 
effect  as  to  nonresident  stockholders  when  it  is  sought  to  be  asserted 
against  them  yi  some  manner  in  the  state  of  their  residence,  as  where 
it  establishes  the  insolvency  of  the  corporation  and  the  existence 
and  amount  of  indebtedness  against  it  and  directs  the  levy  of  an 
assessment,  or  otherwise  becomes  the  basis  of  some  action  against 
such  stockholder  for  the  purpose  of  procuring  a  personal  judgment 
against  him,  or  otherwise  compelling  him  to  contribute  to  his  share 
of  the  corporate  obligations?  There  are  decisions  of  state  courts — 
some  of  them  of  recent  date — denying  that  a  nonresident  stock- 
holder is  precluded  from  relitigating  issues  determined  against  him 
by  such  a  judgment  (Howarth  v.  Angle,  162  N.  Y.  179,  56  N.  E.  489, 
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47  L.  E.  A.  725),  but  we  think  them  no  longer  defensible,  since  the 
supreme  court  of  the  United  States  has  spoken  what  seems  to  us 
the  final  words  upon  the  subject:  "A  stockholder  is  so  far  an  in- 
tegral part  of  the  corporation  that,  in  the  view  of  the  law,  he  is 
privy  to  a  judgment  touching  the  body  of  which  he  is  a  member": 
Hawkins  v.  Glenn,  131  U.  S.  319,  331,  9  Sup.  Ct.  Eep.  739,  33  L.  ed. 
184.  Hence,  it  was  held  in  this  case  that  a  decree  of  the  chancery 
court  of  Kockland  county,  Virginia,  making  a  call  of  an  assessment 
was  enforceable  against  a  stockholder  in  North  Carolina,  though  he 
objected  that  he  was  not  a  party  to  that  suit,  the  court  saying  fur- 
ther: "We  understand  the  rule  to  be  otherwise,  and  that  a  stock- 
holder is  bound  by  the  decree  of  a  court  of  equity  against  the  corpo- 
ration in  enforcement  of  a  corporate  duty,  although  not  a  party  as 
an  individual,  but  only  through  representation  by  the  company." 
Hancock  Nat.  Bank  v.  Farnum,  176  U.  S.  640,  20  Sup.  Ct.  Kep. 
506,  44  L.  ed.  619,  was  an  action  brought  in  Ehode  Island  against 
one  of  its  citizens  to  enforce  a  liability  claimed  to  exist  against  him 
as  a  stockholder  of  a  Kansas  corporation  under  a  judgment  against 
it  in  favor  of  the  plaintiff.  The  right  to  maintain  a  similar  action 
had  been  affirmed  in  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  559, 
20  Sup.  Ct.  Eep.  477,  44  L.  ed.  587,  but  in  the  Ehode  Island  case  the 
courts  of  that  state  had  denied  the  right,  and  the  first  question  con- 
sidered by  the  supreme  court  of  the  United  States  was  whether  such 
denial  could  be  revised  by  the  proceeding  in  error  before  it.  After 
solving  this  question  in  the  affirmative,  it  affirmed  that  the  judg- 
ment in  Kansas  was  entitled  in  every  other  state  to  the  same  faith 
and  credit  as  in  the  state  where  pronounced,  that  the  faith  and  credit 
given  to  it  in  Kansas  was  to  be  ascertained  only  by  an  examination 
of  the  decisions  of  its  courts  and  that  the  "law  and  usage  in  Kan- 
sas, prescribed  by  its  legislature  and  enforced  in  its  courts,  make 
such  judgment  not  only  conclusive  as  a  liability  of  the  corporation, 
but  also  an  adjudication  binding  each  stockholder  therein,"  and 
finally,  that  "as  the  judgment  rendered  in  the  Kansas  courts  is  in 
that  state  not  only  conclusive  against  the  corporation,  but  also  bind- 
ing upon  the  stockholder,  it  must,  in  order  to  have  the  same  force 
and  effect  in  other  states  of  the  Union,  be  adjudged  in  their  courts 
to  be  binding  upon  him,  and  the  only  defenses  which  he  may  make 
against  it  are  those  which  he  could  make  in  the  courts  of  Kansas. 
The  question  to  be  determined  in  this  case  was  not  what  credit  and 
effect  are  given  in  an  action  against  a  stockholder  in  the  courts  of 
Bhode  Island  to  a  judgment  in  those  courts  against  a  corporation 
of  which  he  is  a  stockholder,  but  what  credit  and  effect  are  given 
in  the  courts  of  Kansas  in  a  like  action  to  a  similar  judgment  there 
rendered.  Thus,  and  thus  only,  can  the  full  faith  and  credit  pre- 
scribed by  the  constitution  of  the  United  States  and  the  act  of 
Congress  be  secured." 
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Numerous  cases  have  since  arisen  in  which  the  principle  of  this 
case  has  been  applied  as  against  stockholders  who  were  not  residents 
of  the  state  where  the  judgment  was  rendered:  Ball  v.  Warrington, 
108  Fed.  473;  Hale  v.  Coffin,  114  Fed.  570;  Whitman  v.  Citizens' 
Bank,  110  Fed.  511;  Martin  v.  Wilson,  120  Fed.  206;  James  v.  Cen- 
tral T.  Co.,  98  Fed.  493,  39  C.  C.  A.  126;  Fish  v.  Smith,  73  Conn. 
382,  84  Am.  St.  Kep.  161,  47  Atl.  713;  Calloway  v.  Glenn,  105  Ky. 
653,  49  S.  W.  442;  Childs  v.  Cleaves,  95  Me.  508,  50  Atl.  717;  Castle- 
man  V.  Templeman,  87  Md.  546,  67  Am.  St.  Eep.  363,  40  Atl.  275,  41 
L.  E.  A.  367;  Mutual  F.  I.  Co.  v.  Phoenix  I.  Co.,  108  Mich.  170,  62 
Am.  St.  Rep.  693,  66  N.  W.  1095;  Commonwealth  Mut.  Ins.  Co.  v. 
Hayden,  60  Neb.  636,  83  Am.  St.  Rep.  545,  83  N.  W.  922,  61  Neb. 
457,  85  N.  W.  443;  Johnson  v.  Stebbins-Thompson  E.  Co.,  177  Mo. 
602,  76  S.  W.  1021;  Tompkins  v.  Blakey,  70  N.  H.  587,  49  Atl.  113; 
Parker  v.  Stoughton  M.  Co.,  91  Wis.  174,  51  Am.  St.  Eep.  881,  64 
N.  W.  751.  The  only  defenses  remaining  open  to  a  stockholder  are 
those  available  to  him  in  the  state  where  the  judgment  was  rendered. 
Thus,  if  the  statute  of  that  state  is  susceptible  of  the  construction 
that  the  stockholders  of  a  corporation  are  liable  only  for  indebted- 
ness incurred  in  the  legitimate  and  authorized  business  of  the  cor- 
poration, and  in  no  event  are  answerable  on  contracts  which  the 
corporation  had  no  power  to  make,  then  a  stockholder,  where  the 
judgment  against  the  corporation  was  upon  default,  may  still  in- 
sist, when  it  is  sought  to  be  enforced  against  him,  that  the  contract 
on  which  it  was  founded  was  ultra  vires  and  void:  Ward  v.  Joslin, 
186  U.  S.  142,  22  Sup.  Ot.  Eep.  807,  46  L.  ed.  1093.  If,  by  the  stat- 
utes of  a  state,  as  construed  by  its  courts,  a  judgment  finding  a 
corporation  to  be  insolvent  and  appointing  a  receiver  cannot  be  en- 
forced against  nonresidents,  then  the  same  rule  must  prevail  when 
an  action  is  brought  in  another  state,  and  the  courts  of  the  latter 
are  at  liberty  to  restrict  the  effect  of  the  judgment  to  the  same 
extent  in  which  it  is  restricted  by  the  decisions  of  the  state  where- 
in it  was  rendered:  Finney  v.  Guy,  111  Wis.  296,  87  N.  W.  255,  af- 
firmed in  189  U.  S.  335,  23  Sup.  Ct.  Eep.  558,  47  L.  ed.  839. 

k.  Decrees  of  Divorce,  not  less  than  other  judicial  records,  are 
entitled  to  the  same  faith  and  credit  in  every  state  that  they  have  by 
law  or  usage  in  the  state  where  rendered.  Like  all  other  judicial 
proceedings,  it  has  always  been  held  essential  that  the  court  in 
which  they  took  place  should  have  had  jurisdiction  of  the  parties 
and  of  the  subject  matter,  and  in  no  other  cla,ss  of  cases  has  there 
been  so  much  difficulty  in  determining  when  such  jurisdiction  ex- 
isted. The  subject  has  been  so  recently  considered  in  notes  in  this 
series  that  we  need  not  do  more  than  refer  to  them:  Notes  to  Felt 
V.  Felt,  83  Am.  St.  Eep.  616;  Tremblay  v.  Aetna  L.  I.  Co.,  94  Am. 
St.  Eep.  553.  From  the  authorities  there  cited,  it  appears  that  a 
decree  of  divorce,  if  valid,  determines  the  status  of  the  parties  there- 
to and  is  conclusive  of  that  status  not  only  between  them,  but  against 
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all  others,  and  not  merely  in  the  courts  of  the  state  where  rendered, 
but  in  the  courts  of  every  other  state.  Furthermore,  if  any  person 
has  a  cause  for  divorce,  the  courts  of  any  state  of  which  he  or  she 
is  or  may  become  bona  fide  a  resident  have  jurisdiction  of  the  sub- 
ject matter,  and,  upon  the  institution  of  a  suit,  may  acquire  juris- 
diction of  the  parties,  with  authority  to  proceed  to  final  judgment, 
and  it  is  not  material  whether  the  defendant  be  a  resident  of  or 
served  with  process  within  the  state  or  not,  provided  service  is  made 
in  the  mode  prescribed  by  law  and  is  calculated  to  give  notice  of 
the  pendency  of  the  suit  and  an  opportunity  to  defend  against  it. 
A  comparatively  recent  case,  until  closely  examined,  justifies  the 
inference  that  it  is  impossible  for  one  state  to  deny  effect  to  a  de- 
cree of  divorce  entered  in  another.  A  statute  of  Massachusetts  de- 
clares that  "if  an  inhabitant  of  this  commonwealth  goes  into  a  state 
or  country  to  obtain  a  divorce  for  a  cause  which  occurred  here,  while 
the  parties  resided  here,  or  for-  a  cause  which  would  not  authorize  a 
divorce  by  the  laws  of  this  commonwealth,  a  divorce  so  obtained 
shall  be  of  no  force  and  effect  in  this  commonwealth."  When  the 
constitutionality  of  this  statute  was  presented  to  and  affirmed  by 
the  supreme  court  of  the  United  States,  it  said:  "The  question  for 
decision  is.  Does  the  statute  conflict  with  the  constitution  of  the 
United  States?  In  coming  to  the  solution  of  this  question,  it  is  es- 
sential, we  repeat,  to  bear  in  mind  that  the  prohibitions  of  the  stat- 
ute are  directed  solely  to  citizens  of  Massachusetts  domiciled  there- 
in, and  that  it  only  forbids  the  enforcement  in  Massachusetts  of  a 
divorce  obtained  in  another  state  by  a  citizen  of  Massachusetts, 
who,  in  fraud  of  the  laws  of  the  state  of  Massachusetts,  whilst  re- 
taining his  domicile,  goes  into  another  state  for  the  purpose  of  there 
procuring  a  divorce":  Andrews  v.  Andrews,  188  U.  S.  14,  23  Sup.  Ct. 
Rep.  237,  47  L.  ed.  366.  This  statute,  in  truth,  added  nothing  to  the 
law  pre-existing,  for,  independently  of  it,  there  was  no  doubt  that 
a  divorce  procured  in  one  state  by  a  citizen  of  another  who  merely 
went  to  the  former  to  evade  the  laws  of  the  latter,  was  invalid,  for 
in  such  a  case  jurisdiction  of  the  subject  matter  was  in  the  courts 
of  the  state  of  his  domicile  and  not  in  those  of  the  state  to  which 
he  resorted:  Bell  v.  Bell,  181  U.  S.  175,  21  Sup.  Ct.  Eep.  551,  45  L. 
ed.  804;  Streitwolf  v.  Streitwolf,  181  U.  S.  179,  21  Sup.  Ct.  Rep.  553, 
45  L,  ed.  807;  Winston  v.  Winston,  189  U.  S.  507,  23  Sup.  Ct.  Rep. 
852;  Manning  v.  Spurck,  199  111.  450,  45  N.  E.  344;  Wallace  v.  Wal- 
lace, 62  N.  J.  Eq.  517,  50  Atl.  7^0.  Nor  is  it  material,  where  the 
court  has  not  jurisdiction  of  the  subject  matter,  that  both  parties 
appear  and  by  their  appearance  consent  to  the  exercise  of  jurisdic- 
tion. "It  is  obvious  that  the  inadequacy  of  the  appearance  or  con- 
sent of  one  person  to  confer  jurisdiction  over  a  subject  matter  not 
resting  on  consent  includes  necessarily  the  want  of  power  of  both 
parties  to  endow  the  court  with  jurisdiction  of  a  subject  matter 
which  appearance  or  consent  could  not  give.     The  principle  dominat- 
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ing  the  subject  is,  that  the  marriage  relation  is  so  interwoven  with 
public  policy  that  the  consent  of  the  parties  is  impotent  to  dissolve  it 
contrary  to  the  law  of  the  domicile":  Andrews  v.  Andrews,  188  U.  S. 
14,  23  Sup.  Ct,  Eep,  237,  47  L.  ed.  366.  The  domicile  of  the  parties 
when  the  suit  for  divorce  is  begun  controls,  and  they  have  no  power 
to  resort  to  the  courts  of  the  state  of  their  former  domicile,  though 
the  cause  for  divorce  arose  there.  If  a  husband  returns  to  the  state 
of  his  former  domicile  for  the  purpose  of  there  prosecuting  a  suit 
for  divorce  against  his  wife  for  a  cause  occurring  therein,  a  decree 
in  his  favor  is  void,  and  this  may  be  shown  collaterally  in  any  ac- 
tion in  the  state  of  his  domicile  in  which  the  question  may  become 
material:  Dormitzer  v.  German  Sav,  etc.  Soc,  23  Wash.  132,  62  Pac. 
862,  affirmed  in  German  Sav.  Soc.  v.  Dormitzer,  192  U.  S.  125,  24  Sup. 
Ct.  Eep.  221,  48  L.  ed.  373. 


SULLIVAN  V.  LOUISVILLE  AND  NASHVILLE  EAII.- 
EOAD  COMPANY. 

[115  Ky.  447,  74  S.  W.  171.] 

EMPIiOYER'S  LIABILITY  for  Pranks  of  Employ^.— If  the 
foreman  of  a  switching  crew  places  a  torpedo  on  the  track  and  allows 
it  to  remain  there,  as  a  prank  and  to  frighten  an  engineer  and  fire- 
man as  their  locomotive  passes  over  and  explodes  it,  the  railroad 
company  is  not  liable  to  a  member  of  the  crew  injured  by  the  ex- 
plosion that  follows,     (p.  332.) 

EMPLOYER'S  LIABILITY.— The  Test  of  an  employer's  lia- 
bility for  the  acts  of  his  employe  is  not  whether  the  employe  is 
using  his  employer's  property  when  he  inflicts  the  injury,  but  whether 
he  is  then  representing  his  employer  in  the  act  and  scope  of  his  em- 
ployment,    (p.  333.) 

Matt  O'Doherty,  for  the  appellant. 

Helm,  Bruce  &  Helm,  for  the  appellee. 

**®  O'EEAE,  J.  The  foreman  of  a  switching  crew  in  ap- 
pellee's yard,  at  Louisville,  found  a  torpedo  among  some  rubbish 
in  a  tool  box  on  the  switch  engine.  As  a  prank  he  placed  it  on 
the  rail  in  front  of  one  of  the  driving  wheels  of  the  locomotive, 
450  "vvrhich^  passing  over  the  torpedo,  exploded  it,  a  fragment 
striking  appellant,  a  member  of  the  crew,  and  injuring  his  leg. 
It  is  conceded  that  the  switching  crew  had  no  occasion  to  use 
torpedoes  in  their  work,  and  that  the  use  of  the  one  causing  the 
injury  named  was  entirely  without  the  line  of  the  foreman's 
duty.  In  this  suit  by  the  injured  switchman  to  recover  of  the 
master  (appellee)  damages  for  the  injur}',  the  circuit  court  per- 
emptorily instructed  the  jury  to  find  for  appellee. 
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The  reason  the  master  is  liable  for  the  act  of  his  servant  at 
all  is  because  the  servant  is  acting  in  that  matter  in  the  mas- 
ter's stead  and  for  him.  Obviously,  if  the  servant  is  not  act- 
ing for  the  master,  he  cannot  be  said  to  be  his  representative 
in  that  act.  So,  if  the  servant  is  charged  by  the  master  with 
the  authority  to  act  in  his  stead  in  a  given  matter,  the  ser- 
vant's action,  or  his  failure  to  act,  as  the  case  may  be,  is  im- 
puted to  the  master  as  if  it  were  his  own.  This  general  doc- 
trine must  be  too  well  known  to  require  now  the  citation  of  au- 
thority to  support  it.  But  where  the  servant  steps  aside  from 
his  employment  and  assumes  to  act,  and  does  act,  solely  on  his 
own  account,  in  a  matter  which  the  master  has  no  more  con- 
nection with  than  if  he  were  the  most  complete  stranger,  it 
would  not  be  logical  or  fair  to  make  the  master  vicariously 
Buffer  for  it.  For  in  doing  that  act  the  servant,  so  called,  was 
absolutely  his  own  master:  Cousins  v.  Hannibal  etc.  E.  E.  Co., 
66  Mo.  572.  Or,  as  it  was  expressed  by  Mitchell,  J.,  in  Morier 
V.  St.  Paul  etc.  E.  E.  Co.,  31  Minn.  351,  47  Am.  Eep.  793,  17 
N.  W.  952  (quoted  with  approval  in  Davis  v.  Houghtellin,  33 
Neb.  582,  50  N.  W.  765,  14  L.  E.  A.  737)  :  "In  determining 
whether  a  particular  act  is  done  in  the  course  of  the  servant's 
€mplo}Tnent,  it  is  proper  to  inquire  whether  the  servant  was  at 
the  time  engaged  in  serving  his  master.  '*^^  If  the  act  be  done 
while  the  servant  is  at  liberty  from  the  service,  and  pursuing  his 
own  ends  exclusively,  the  master  is  not  responsible.  If  the  ser- 
vant was,  at  the  time  the  injury  was  inflicted,  acting  for  him- 
self and  as  his  own  master  pro  tempore,  the  master  is  not  liable. 
If  the  servant  step  aside  from  his  master's  business,  for  how- 
ever short  a  time,  to  do  an  act  not  connected  with  such  busi- 
ness, the  relation  of  master  and  servant  is  for  the  time  sus- 
pended." 

In  Smith  v.  New  York  etc.  E.  Co.,  78  Hun,  524,  29  N.  Y. 
Supp.  540,  the  master  was  held  not  liable  for  the  act  of  its 
station  agent  in  placing  a  torpedo  upon  its  railway  track  by  the 
agent  for  his  own  amusement,  and  not  for  the  purpose  of  signal- 
ing a  train,  whereby  a  third  person  was  injured:  Marion  v. 
Chicago  etc.  E.  E.  Co.,  59  Iowa,  428,  44  Am.  Eep.  687,  13  N. 
W.  415;  Croft  v.  Alison,  4  Bam.  &  Aid.  590. 

This  court,  in  Smith  v.  Louisville  etc.  E.  E.  Co.,  95  Ky.  11, 
15  Ky.  Law  Eep.  390,  23  S.  W.  652,  22  L.  E.  A.  72,  held  that, 
where  the  servant  acts  for  his  master  and  in  furtherance  of  his 
master's  business  intrusted  to  him,  the  master  is  liable  for  his 
excessive  act,  or  tort;  but  that  if  the  servant  in  the  act  was 
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acting  for  himself,  to  gratify  some  personal  purpose,  and  in- 
dependent of  any  duty  to  or  business  of  his  master,  the  latter 
would  not  be  liable.  A  distinction  is  made  where  the  person 
injured  is  a  passenger,  under  the  peculiar  and  high  obligation 
of  the  carrier  to  transport  him  in  safety. 

In  argument  it  is  rather  admitted  that  the  foreman,  in  plac- 
ing the  torpedo  on  the  track,  was  acting  outside  of  his  employ- 
n^.ent,  and  for  that  act  appellee  was  not  responsible;  but,  it  is 
argued,  for  the  failure  of  the  foreman  to  remove  the  torpedo 
which  he  knew  was  on  the  track,  and  almost  certain  to  explode, 
and  possibly  do  injury,  the  master  is  liable.'  While  the  argu- 
ment is  specious,  its  application  is  *^^  not  practical.  The  act 
of  the  foreman  in  placing  and  leaving  the  torpedo  on  the  track 
was  one  continuing  act,  having  in  view  but  one  object,  namely, 
the  explosion  of  the  torpedo-,  that  its  noise  might  frighten  the 
engineer  or  fireman.  It  is  not  possible  to  segregate  this  one 
continuous  act  so  that  it  could  be  said  that  in  part  of  it  the 
servant  was  acting  for  himself  and  in  another  part  he  was  act- 
ing for  his  master.  In  truth  it  was  conceived,  set  in  motion, 
and  consummated  in  furtherance  alone  of  the  servant's  own 
purpose,  entirely  disconnected  from  any  duty  whatever  im- 
posed by  his  employment. 

The  case  of  Eailway  Co.  v.  Shields,  47  Ohio  St.  387,  21  Am. 
St.  Eep.  840,  24  N.  E.  658,  8  L.  E.  A.  464,  is  relied  on.  In 
that  case  some  trainmen  placed  a  torpedo  on  the  track  in  front 
of  a  portion  of  their  train,  intending  to  frighten  some  ladies 
by  its  explosion  when  the  cars  passed  over  it.  However,  it 
failed  to  explode.  The  trainmen  negligently  left  it  there,  ex- 
posed, at  a  place  where  small  children  were  in  the  habit  of  pass- 
ing. Later  a  child  found  it,  was  attracted  hy  its  appearance, 
and  exploded  it,  to  his  injury.  The  railway  company  was  held 
liable,  because  it  was  said  that  the  servant  (the  conductor  of 
the  train)  was  charged  with  safely  keeping  the  dangerous  im- 
plements of  the  master  committed  to  his  care  in  the  discharge 
of  the  master's  business.  This  doctrine,  carried  to  its  full  log- 
ical result,  would  mean  that  any  injury  done  by  a  servant  with 
the  master's  property  in  the  servant's  care  would  bind  the  mas- 
ter. As,  for  example,  a  brakeman  on  a  railroad  train  who 
would  assault  a  stranger  with  a  coupling  pin  in  use  about  his 
train.  Or,  if  the  fireman  on  an  engine  should  purposely  and 
maliciously  throw  a  lump  of  coal  at  some  one,  a  stranger,  stand- 
ing beside  the  roadway,  and  injxire  him.  Or  if,  in  the  case  at 
bar,  the  foreman  had  for  fun  ^'^  thrown  the  torpedo  at  ap- 
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pellant  and  injured  him.  The  best  considered  and  most  nu- 
merous authorities  do  not  draw  the  line  at  whether  the  ser- 
vant is  using  his  master's  property  when  inflicting  the  injury  in 
question,  but  whether  he  is  then  representing  the  master  in  the 
act  and  in  the  scope  of  his  employment. 

The  judgment  of  the  circuit  court  is  affirmed. 

Petition  for  rehearing  by  appellant  overruled. 


An  Employer  is  usually  not  liable  for  the  results  of  a  practical  joke 
committed  by  his  employes  wholly  outside  the  scope  of  their  employ- 
ment: Canton  Cotton  Warehouse  Co.  v.  Pool,  78  Miss.  147,  84  Am. 
St.  Eep.  620.  But  see  Enting  v.  Chicago  etc.  Ey.  Co.,  116  Wis.  13, 
96  Am.  St.  Eep.  936,  where  a  railroad  company  is  held  responsible 
for  the  act  of  an  employe  in  placing  a  torpedo  on  the  track  for  his 
own  amusement. 


ALTEMFS  V.  NICKELL. 

[115  Ky.  506,  74  S.  W.  221.] 

PUBLIC  LANDS — Junior  Patentee. — To  the  extent  of  the  laps 
of  senior  and  junior  grants,  the  latter  are  void,  and  pass  no  right  to 
the  junior  patentees,     (p.  333.) 

A  DEED  to  Land  in  the  Adverse  Possession  of  others  is,  un- 
der the  Kentucky  statutes,  void  as  champertous.     (p.  334.) 

DEED— After-acquired  Title,— The  Basis  of  the  doctrine  that 
after-acquired  title  inures  to  the  benefit  of  the  grantee  of  one  who 
has  conveyed  with  warranty,  but  without  title,  is  the  warranty,  (p. 
335.) 

VOID  DEED — After-acctuired  Title. — If  a  conveyance  with 
warranty  is  void,  because  the  land  is  in  the  adverse  possession  of 
another,  the  after-acquired  title  of  the  grantor  does  not  inure  to  the 
benefit  of  the  grantee,     (p.  335.) 

D.  D.  Fields  &  Son  and  "W.  S.  Pr}'or,  for  the  appellants. 

William  Low  and  W.  F.  Hall,  for  the  appellees. 

508  O'REAE,  J.  .  William  H.  Nickell  was  the  patentee  of  a 
boundary  of  thirty-four  thousand  eight  hundred  acres  of  land 
in  Letcher  county.  The  patent  was  issued  after  other  patents 
for  smaller  tracts  had  been  granted  by  the  state,  covering  in 
part  the  same  land.  To  the  extent  of  the  laps  of  the  elder  and 
junior  grants,  the  latter,  by  statutory  enactment  and  judicial  in- 
terpretation, were  void,  and  passed  no  sort  of  right  to  the  junior 
patentee:  Gen.  Stats.,  c.  109,  sec.  3;  Ky.  Stats.  1899,  sec. 
4704;  Hartley  v.  Hartley,  3  Met.  (Ky.)  56;  Goosling  v.  Smith, 
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90  Ky.  157,  11  Ky.  Law  Eep.  991,  13  S.  W.  437.  William  H. 
Nickell  attempted  to  convey  to  Altemus  and  Jones  the  whole  of 
the  thirty-four  thousand  eight  hundred  '*®®  acres,  without  ex- 
cluding the  previously  patented  land  within  the  boundary. 
Among  the  elder  grants  embraced  in  Nickell's  patent  was  one 
then  owned  by  G.  W.  Caudill,  who  waS  then  in  possession  of  his 
land — so  the  petition  says.  Thereafter  Nickell  acquired  title 
from  Caudill  to  the  oil,  mineral,  coal,  gas  and  mineral  products 
within  the  Caudill  boundary,  and  took  deed  therefor.  He  had 
sold  and  conveyed  the  title  so  acquired  to  appellee.  This  suit 
is  by  the  vendees  of  Nickell's  first  grantees,  Altemus  and  Jones, 
against  his  last  grantee,  appellee,  to  quiet  their  title  to  the  oils, 
gas,  minerals,  etc.,  contained  within  the  Caudill  tract,  upon  the 
theory  that  NickelFs  after-acquired  title  inured  to  their  benefit, 
as  warrantees  under  his  deed. 

Conceding  the  correctness  of  the  general  proposition  that 
one  who  conveys,  with  warranty,  land  to  which  he  has  not 
the  title,  and  afterward  acquires  the  title,  will  be  held  estopped 
to  claim  it  as  against  his  warrantee,  and  that  it  inures,  by  the 
fact  of  his  conveyance  and  warranty,  to  his  grantee,  we  come 
to  consider  whether  the  doctrine  can  be  applied  in  this  case. 
Caudill  being  in  the  adverse  possession  of  the  tract  claimed  by 
him  at  the  time  Nickell  conveyed  to  Altemus  and  Jones,  that 
conveyance,  so  far  as  the  tract  in  Caudill's  possession  was  con- 
cerned, was  in  violation  of  the  champerty  statute  of  this  state. 
Section  2I0  of  Kentucky  Statutes  of  1899,  re-enacting  section 
2,  chapter  11  of  General  Statutes,  in  force  when  the  convey- 
ance under  consideration  was  made,  reads,  in  part:  "All  sales 
or  conveyances,  including  those  made  under  execution,  of  any 
lands,  or  of  any  pretended  right  or  title  to  the  same,  of  which 
any  other  person  at  the  time  of  the  sale,  contract  or  convey- 
ance, has  adverse  possession,  shall  be  null  and  void."  And 
section  216  (Gen.  Stats.,  c.  11,  sec.  8)  reads:  "Neither  party 
to  any  contract  made  in  violation  of  the  provisions  of  this 
chapter  shall  °*®  have  any  right  of  action  or  suit  thereon.*' 
This  statute,  without  material  alteration,  has  been  in  force  in 
this  state  since  1824.  The  same  policy  had  prevailed  previous 
thereto,  and,  indeed,  had  come  to  us  from  our  mother  common- 
wealth. This  settled  policy  was  one  in  behalf  of  the  public. 
Its  aim  was  "to  protect  bona  fide  occupants  of  land  against 
vexatious  litigation  growing  out  of  champertous  contracts  which 
tend  to  generate  suits  that  otherwise  in  many  cases  would  never 
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have  occurred.  So  far  as  the  parties  to  such  contracts  may 
alone  be  concerned,  it  is  not  a  matter  of  public  concern  whether 
their  contracts  be  valid  or  invalid,  legal  or  illegal.  Neither 
their  interests  nor  their  rights  were  considered  by  the  legisla- 
ture. The  peace  of  society  and  the  repose  of  occupants  were 
alone  consulted"  by  the  statute:  Cardwell  v.  Sprigg,  7  Dana, 
38.  Xot  only  are  the  sale  and  the  conveyance  prohibited  and 
declared  to  be  void,  but  the  further  prohibition  is  added  that 
neither  party  to  that  transaction  "shall  have  any  right  of  ac- 
tion or  suit  thereon."  The  vice  of  the  act  is  guarded  against  by 
making  it  absolutely  ineffectual  for  every  and  any  purpose. 

The  basis  of  the  doctrine  that  after-acquired  title  attaches 
for  the  benefit  of  the  vendee  of  one  who  has  conveyed  with 
warranty,  but  without  title,  is  the  warrant}%  In  very  ancient 
times,  before  the  system  of  passing  title  by  bargain  and  sale 
came  into  use,  it  was  upon  the  implied  warranty.  But  running 
through  the  treaties  on  the  subject,  it  will  be  observed  that  a 
warranty  must  have  existed  in  fact,  or  be  supplied  as  a  fiction, 
to  support  the  reasoning  by  which  the  passing  of  title  by  es- 
toppel was  maintained.  It  must  have  been  such  warranty  as 
runs  with  the  land,  and  must  have  been  attached  to,  and  have 
been  a  part  of,  the  deed  of  conveyance:  Bigelow  on  Estoppel, 
386   et  seq. 

^^^  If,  then,  the  deed  containing  the  warranty  is  void,  every 
part  of  it  must  be  ineffectual.  To  allow  that  the  parties 
to  a  transaction  prohibited  as  vicious  might  do  by  indi- 
rection and  circumlocution  that  which  they  could  not  do  di- 
rectly, would  be  to  bring  a  reproach  upon  the  administration 
of  the  law.  In  the  well-considered  case  of  Graves  v.  Leathers, 
17  B.  Mon.  665  (opinion  by  Simpson,  J.),  it  was  observed 
that,  "under  the  construction  which  has  uniformly  been  given 
to  the  statute  by  this  court,  such  deeds  have  been  regarded  as 
void,  not  only  so  far  as  the  occupant  of  the  land  was  con- 
cerned, but  also  as  between  the  vendor  and  vendee."  The 
deed  being  void  so  far  as  the  land  embraced  therein,  but  then 
in  the  adverse  possession  of  others  was  concerned,  its  warrant- 
ing clause  was  equally  nugatory  with  its  granting  clause.  It 
was  ineffectual  to  pass  title,  then  or  thereafter.  Vitality 
could  not  be  imparted  to  it  by  the  fraud  of  one  of  the  parties, 
more  than  by  his  honest  intentions.  If  the  grantor  was  free 
to  ignore  his  champertous  deed,  and  to  repossess  himself  of  the 
property,  even  as  against  his  vendee  (Crowley  v.  Vaughan,  11 
Bush,  517;  Cardwell  v.  Sprigg,  7  Dana,  38),  he  certainly  could 
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acquire  from  a  stranger,  and  hold,  a  perfect  title^  without  re- 
gard to  his  own  previous  void  deed. 

It  follows  that  the  judgment    of    the  circuit    court,  being 
in  accord  with  these  views,  must  be  affirmed. 


A  Conveyance  of  land  adversely  held  by  a  stranger  is  held  void  as 
champertous  in  Adkins  v.  Whalin,  87  Ky.  153,  12  Am.  St.  Eep.  470. 
On  champerty  and  maintenance  generally,  see  the  monographic  notes 
to  Thallhimer  v.  Brinckerhoff,  15  Am.  Dec.  316-322;  Shirk  v.  Neible, 
83  Am.  St.  Eep.  159-187. 

The  Inuring  of  After-acquired  Titles  to  the  benefit  of  grantees  is 
considered  in  the  note  to  Ford  v.  Unity  Church  Society,  41  Am.  St. 
Bep.  722,  and  the  cases  of  Ranch  v.  Dech,  116  Pa.  St.  157,  2  Am.  St. 
Eep.  598;  Reynolds  v.  Cook,  83  Va.  '817,  5  Am.  St.  Eep.  317;  Terry 
V.  Eodahan,  79  Ga.  278,  11  Am.  St.  Eep,  420. 


GALYIN  V.  ITNION"   CEXTEAL  LIFE   INSUEANCE   CO. 

[115  Ky.  547,  74  S.  W.  275.] 

INSXTBANCE — Failure  to  Pay  Premium  Note. — A  policy  of  life 
insurance  is  not  forfeited  by  a  failure  to  pay  a  premium  note  when 
due,  if  it  was  given  by  a  third  person  and  without  conditions,  (p. 
339.) 

W.  W.  Thum  and  Forcht  &  Field,  for  the  appellants. 

Burnett  &  Burnett  and  Eobert  Eamsey,  for  the  appellee. 

54''  NUXN,  J.  On  the  first  day  of  February,  1900,  Sallie 
E.  Galvin  made  application  to  appellee's  agent  for  a  policy  on 
her  life,  payable  to  her  child,  W.  T.  Galvin.  When  the  appli- 
cation was  signed  by  her,  the  agent,  Huggins,  asked  J.  W.  Gal- 
vin for  his  note,  the  amount  of  the  first  premium.  Mrs.  Galvin 
told  him  at  the  time  that  she  had  the  money  with  which  to 
pay  it,  but  the  agent  took  her  husband's  note  for  it,  which  is 
as  follows: 

"Louisville,  Ky.,  February  1st,  1900. 

"Four  months  after  date  I  promise  to  pay  to  the  order  of 
C.  C.  Early,  state  '^^  superintendent  Union  Central  Life  In- 
surance Company,  twenty-two  and  07-100  ($22,07)  without  dis- 
count or  defalcation,  value  received,  negotiable  and  payable  at 
First  National  Bank,  Louisville,  Kentucky,  with  interest  at  six 
per  cent  per  annum.     For  premium  on  policv  in  said  Company. 

"(Signed)  J.  W.  GALVIN." 
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At  the  time  of  the  execution  of  this  note  there  was  deliv- 
ered to  the  assured  a  receipt,  denominated  on  its  margin  "Bind- 
ing Beceipt."  Wlien  the  policy  was  delivered  the  following 
receipt  was  also  delivered  to  her: 

"Premium— $22.07. 

'TJnion  Central  Life  Insurance  Company,  Cincinnati,  Ohio. 

"Eeceived  twenty-two  and  07-100  dollars,  being  the  first  pre- 
mium upon  policy  No.  202723,  issued  upon  the  life  of  Sallie  E. 
Galvin  continuing  said  policy  in  force  to  the  30th  day  of  Janu- 
ary, 1901,  at  noon.  This  receipt  is  subject  to  the  conditions 
of  any  and  all  notes  which  have  been  given  or  may  be  given 
for  the  amount  of  the  said  premium,  or  any  part  thereof.  This 
receipt  is  not  valid  unless  paid,  also  countersi^ed  and  dated 
the  day  of  pavment  bv  C.  C.  Early,  Agent. 

"C.  W.  HUGGINS,  Agt. 

"Paid  at  Louisville  Ky.,  this  23d  day  of  Feb.,  1900. 

"E.  P.  MARSHALL,  Secretary. 
"CLEM  W.  HUGGINS,  Agent.'' 

On  the  left-hand  margin  of  this  receipt  appears  the  follow- 
ing: 

"Agents  are  not  authorized  to  grant  permits,  make  or  alter 
contracts,  or  waive  forfeitures." 

The  assured^  Sallie  E.  Galvin,  died  during  the  month  of  No- 
vember, 1900.  The  appellant,  J.  W.  Galvin,  as  guardian 
for  "W.  T.  Galvin,  brought  this  action  against  appellee  to 
recover  the  amount  of  the  policy,  to  wit,  one  thousand  dollars. 
The  appellee  answered,  denyin)g  that  the  first  premium  was 
ever  paid,  and  averring  that  the  policy  lapsed  or  Avas  forfeited 
'^'*®  by  reason  of  the  failure  to  pay  the  note,  copied  above,  at 
its  maturity — June  1,  1900. 

Issues  were  formed  by  the  pleadings,  a  trial  was  had,  and, 
when  the  evidence  was  heard,  the  court,  on  motion  of  the  ap- 
pellee, peremptorily  instructed  the  jury  to  find  for  it.  To  all 
of  which  appellant  objected  and  excepted,  and  the  case  is  here 
on  the  appeal. 

The  facts  in  addition  to  those  stated  are,  in  substance, 
as  follows:  Dr.  J.  W.  Galvin  failed  to  pay  the  note  at  its 
maturity,  and  the  appellee  then  treated  the  policy  as  void  from 
that  date,  but  sometime  in  the  month  of  July,  1900,  J.  "W.  Gal- 
vin entered  the  office  of  appellee,  in  Louisville,  Kentucky, 
and  found  one  Eodman,  the  assistant  superintendent,  and  one 
Eeich,  the  bookkeeper,  and  called  for  his  note,  which  was  pro- 
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duced,  and  paid,  with  interest  to  that  date.  When  Early,  the 
superintendent,  entered,  and  ascertained  that  the  note  had  been 
paid,  he  sent  Eodman  and  Eeich  at  once  to  the  office  of  Dr. 
Galvin  with  the  money,  and  offered  to  return  it,  and  asked  for 
the  note.  Galvin  refused  to  accept  the  money  or  return  the 
note.  Appellee  afterward  registered  a  letter  to  Galvin  contain- 
ing the  money,  and  he  refused  to  receive  the  letter.  Before 
this  payment  of  note  by  Galvin^  and  after  it  became  due  and 
the  policy  forfeited,  as  claimed  by  appellee,  Dr.  Hood,  the 
appellee's  examining  physician,  had  called  on  Sallie  E.  Gal- 
vin (at  the  instance  of  appellee,  as  claimed  by  appellant,  and 
at  the  instance  of  appellant,  as  claimed  by  appellee),  and 
made  an  examination  of  her,  with  a  view  to  the  reinstate- 
ment of  the  policy.  This  examination  or  certificate  was  for- 
warded to  the  company,  at  its  home  office,  and  the  company 
refused  to  reinstate  the  policy,  and  reported  the  fact  to  Early, 
its  superintendent,  at  Louisville,  Kentucky.  If  the  policy 
had  been  forfeited  by  the  nonpayment  of  the  ^^^  note  by 
J.  W.  Galvin  when  it  became  due,  then  the  company  had  the 
right,  imder  its  contract,  to  refuse  to  reinstate  the  policy  unless 
a  certificate  of  health  was  furnished.  The  record  shows  that, 
between  the  issue  of  the  policy  and  the  last  examination,  the 
assured,  Sallie  E.  Galvin,  had  an  operation  performed,  and 
her  uterus  removed,  and  this  fact  was  stated  in  the  certificate, 
and  it  is  presumed  that  this  fact  caused  the  company  to  refuse 
a  reinstatement  of  the  policy;  but  it  was  shown  that  she  had 
recovered,  and  was  in  good  health  at  that  time.  This  court 
is  of  the  opinion  that,  if  the  policy  was  forfeited  by  the  fail- 
ure of  J.  W.  Galvin  to  pay  the  note  when  due,  then  the  pay- 
ment of  it  by  him  in  July,  under  the  circumstances  stated,  did 
not  have  the  effect  to  revive  or  reinstate  the  policy.  The  money 
received  by  Eodman  and  Eeich  under  a  misapprehension  of 
the  facts  did  not  have- the  effect  to  bind  the  appellee.  The 
question  arises.  Was  the  policy  forfeited  by  reason-  of  the 
failure  of  J.  W.  Galvin  to  pay  the  note  when  due?  The 
receipt  copied  contains  this  provision:  "This  receipt  is  sub- 
ject to  the  conditions  of  any  and  all  notes  which  have  been 
given,"  etc.  From  an  inspection  of  the  note,  it  will  be  seen 
there  is  not  a  condition  of  any  kind  in  it.  The  policy  con- 
tains this  provision:  "The  failure  to  pay,  if  living,  any  of  the 
first  three  annual  premiums  or  the  failure  to  pay  any  notes 
or  interest  upon  notes  given  to  the  company,  for  any  pre- 
mium on  or  before  the  days  upon  which  they  become  due  shall 
avoid  and  nullify,'*  etc.     We    are    of    the    opinion    that    the 


April,  1903.]     Galvin  v.  Union  Cent.  Life  Ins.  Co.        339 

words,  "Pay  any  notes,  interest,"  etc.,  refer  to  notes  executed 
by  the  assured.  Certainly,  the  words  cannot  be  construed  to 
refer  to  notes  executed  by  third  parties,  taken  by  the  company 
and  accepted  in  satisfaction  of  the  liabilities  of  the  assured. 
The  appellee's  counsel  refer  to  two  cases  decided  by  this  court 
which  they  claim  are  like  this  one.  and  '^^^  settle  this  case  in 
favor  of  the  appellee.  The  cases  are  Moreland  v.  Union  Cen- 
tral Life  Ins.  Co.,  104  Ky.  129,  20  Ky.  Law  Kep.  432,  46  S.  W. 
616,  and  Crutchfield  v.  Union  Central  Life  Ins.  Co.,  113  Ky/ 
53,  23  Ky.  Law  Eep.  2265,  2300,  67  S.  W.  67.  We  cannot 
accept  the  conclusion  of  appellee's  counsel.  In  both  of  the 
cases  referred  to,  the  notes  were  executed  by  the  assured,  and 
not  by  a  third  party.  The  note  and  receipt  in  this  case  and 
the  note  and  receipt  in  the  Moreland  case  are  identical,  except 
the  note  in  this  case  was  executed  by  a  third  party.  In  the 
Moreland  case  it  was  executed  by  the  assured.  The  receipt  in 
the  Moreland  case  shows  that  the  premium  was  paid  by  a  note. 
In  this  case  the  receipt  does  not  show  that  the  premium  was 
paid  by  a  note.  It  is  not  reasonable  to  construe  this  contract 
as  referring  to  notes  executed  by  third  parties,  making  the  as- 
sured guarantor  for  their  prompt  payment  and  that  the  com- 
pany will  not  be  derelict  in  the  collection  of  such  notes,  and, 
if  it  should  bC;  the  forfeiture  of  the  assured's  policy.  In  this 
case  the  company  took  the  note  of  J.  W.  Galvin  for  the  first 
premium,  bearing  interest  from  its  date,  February  1,  1900,  and 
on  February  23d  delivered  the  policy  to  the  assured,  and  the 
receipt  herein  copied,  showing  that  the  premium  had  been  paid, 
which  appears  from  this  record  to  have  been  paid  by  the  note 
of  J.  W.  Galvin,  which  had  been  drawing  interest  from  the  1st 
of  the  month.  This  appears  to  have  been  beneficial  to  the 
company.  By  the  acceptance  of  the  note,  it  made  interest  which 
it  would  not  otherwise  have  made.  On  the  facts  as  they  ap- 
pear in  this  record,  we  are  of  opinion  that  the  court  erred  in 
giving  the  peremptory  instruction. 

There  are  other  questions  of  minor  importance  appearing 
in  the  record,  but  we  consider  it  unnecessary  to  discuss  them. 

'^^  For  the  reasons  stated,  this  cause  is  reversed,  and  re- 
manded to  the  lower  court  for  further  proceedings  consis- 
tent with  this  opinion. 


Insurance  Policies  are  usually  forfeited  by  a  nonpayment  of  the 
premiums  when  due:  Pitts  v.  Hartford  etc.  Ins.  Co.,  C8  Conn.  376,  50 
Am.  St.  Bep.  96;  Beeman  v.  Farmers'  etc.  Ins.  Co.,  104  Iowa,  83,  65 
Am.  St.  Eep.  424.  But  see  Drury  v.  New  York  Life  Ins.  Co.,  115  Ky. 
681,  post,  p.  351;  Union  Life  Ins.  Co.  v.  Parker,  66  Neb.  395,  post,  p. 
714. 
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JONES  V.  COMMONWEALTH. 

[115  Ky.  592,  74  S.  W.  263.] 

BOBBEBY — Force  must  Accompany  the  Taking. — It  is  not 
robbery  to  take  money  by  stealth,  and  then  resist  its  retaking  by 
the   owner,     (p.   341.) 

Julian  B.  Bourne,  for  the  appellant. 

M.  R.  Todd  and  Clifton  J.  Pratt,  for  the  appellee. 

»»3  PAYNTER,  J.  The  indictment  charges  that  the  appel- 
lant "did  unlawfully,  willfully,  feloniously  and  with  force  and 
yiolence,  and  by  putting  in  fear  one  A.  B.  Tilton,  take  from 
his  person  and  presence  ten  dollars  in  United  States  currency, 
bank  notes,  gold  and  silver,  coin,  commonly  known  as  money, 
the  personal  property  of  A.  B.  Tilton,  with  the  felonious  in- 
tent to  permanently  deprive  the  owner  thereof,  and  to  perma- 
nently convert  the  same  to  his  own  use."  On  the  trial  of  the 
case  A.  B.  Tilton,  referred  to  in  the  indictment,  testified  that 
he  was  in  the  betting  shed  of  the  Kentucky  Trotting  Associa- 
tion, lookin<g  at  the  pool-sellers'  bulletin;  that  he  had  ten  dol- 
lars in  his  vest  pocket;  that  the  defendant  was  standing  in 
front  of  him,  with  his  back  to  him ;  that  while  in  that  position 
he  felt  something  touch  his  breast;  that  *****  he  immediately 
grabbed  and  looked  down,  when  he  saw  defendant's  hand, 
which  he  had  .grabbed,  was  twelve  or  foTirteen  inches  from  wit- 
ness' vest  pocket;  that  defendant  pulled  and  tried  to  get  away, 
and  slipped  the  money  from  his  right  to  his  left  hand.  From 
the  facts  proven  it  is  evident  that  the  money  was  taken  from 
Tilton  by  stealth.  The  party  was  not  put  in  fear,  neither  was 
violence  used  in  taking  the  money.  This  court  in  Common- 
wealth V.  Prewitt,  83  Ky.  240,  6  Ky.  Law  Rep.  195,  defined 
robbery  in  the  language  of  the  common  law,  which  is  "the 
felonious  and  forcible  taking  from  the  person  of  another  of 
goods  or  money  to  any  value  by  violence  or  putting  him  in  fear." 
This  court  in  other  cases  has  recognized  this  as  the  proper 
definition  of  robbery.  No  violence  was  employed  in  taking 
the  money.  It  is  true  that,  after  Tilton  discovered  that  his 
money  had  been  taken,  he  sought  by  force,  which  the  defendant 
resisted,  to  regain  possession  of  it,  and  prevent  his  escape.  At 
the  time  the  defendant  was  seized,  he  had  the  money  in  his 
possession.  The  asportation  was  complete.  He  had  the  money 
as  such  in  his  possession  when  his  hand  was  seized  as  he  would 
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have  had  had  more  time  elapsed.  He  had  succeeded  in  placing 
it  in  his  pocket  or  in  the  hands  of  an  accomplice.  The  force 
■used  did  not  accompany  the  taking  of  the  money,  hut  in  resist- 
ing an  effort  to  regain  possession  of  it.  In  Blackstone's  Com- 
mentaries, volume  4,  page  242,  it  is  said:  "This  previous  vio- 
lence or  putting  in  fear  is  a  criterion  which  distinguishes  rob- 
bery from  other  larcenies;  for  if  one  privately  steals  sixpence 
from  the  person  of  another,  and  afterward  keeps  it  by  putting 
him  in  fear,  this  is  not  robbery,  for  the  fear  is  subsequent."  It 
is  said  in  Archbold's  Criminal  Practice,  608:  "It  may  be  ob- 
served, with  respect  to  the  taking,  that  it  must  not,  as  it  should 
seem,  precede  the  violence  or  putting  in  fear;  or,  rather,  a  sub- 
sequent ^^^  violence  or  putting  in  fear  will  not  make  a  prece- 
dent taking,  effected  clandestinely,  or  without  either  violence 
or  putting  in  fear,  amount  to  robbery.*'  The  court  below  evi- 
dently tried  the  case  upon  the  theory  that  the  resistance  by 
the  defendant  of  the  force  used  by  Tilton  to  regain  his  money 
made  it  a  case  of  robbery  instead  of  larceny ;  therefore  the  court 
gave  the  following  erroneous  instruction:  "If  the  defendant,  by 
stealth  merely,  got  and  retained  or  transferred  to  the  possession 
of  another  money,  the  property  of  A.  B.  Tilton,  this  was  not 
a  taking  by  force.  If  the  defendant  by  stealth  got  possession 
of  money,  the  property  of  A.  B.  Tilton,  by  taking  said  money 
from  the  person  of  said  Tilton,  and  immediately  before  said 
defendant  had  secured  the  money  to  himself  or  transferred  to 
another,  said  Tilton  discovered  the  taking,  and  then  and  there 
by  the  use  of  physical  force  attempted  to  regain  possession  of 
the  money  while  said  money  was  in  the  possession  of  the  de- 
fendant, and  the  defendant  then  and  there  by  the  use  of 
physical  force  prevented  said  Tilton  from  retaking  said 
money,  and  either  retained  it  himself  or  fraudulently  trans- 
ferred it  to  the  possession  of  another  this  was  a  taking  by 
force."  The  fact  that  force  was  used  by  defendant  after  the 
money  had  been  taken  could  not  relate  back  to  the  act  of  taking, 
80  as  to  be  considered  force  accompanying  that  act.  The  tak- 
ing of  the  money  was  larceny. 

The  judgment  is  reversed  for  proceedings  consistent  with  this 
opinion. 


To  Constihite  Rohhery,  the  force  or  violence  must  precede  or  accom- 
pany the  taking:  See  the  monographic  note  to  State  v.  McCune,  70 
Am.  Dec.  182,  183.  Consult,  also,  Jackson  v.  State,  114  Ga.  826,  88 
Am.  St.  Kep.  60. 
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BEVERLY  V.  WALLER. 

[115  Ky.  596,  74  S.  W.  264.] 

DOWEB. — If  a  Wife's  Name  does  not  Appear  in  the  body  of  a 
mortgage,  her  signature  and  acknowledgment  do  not  affect  her  in- 
choate right  to  dower,     (p.  343.) 

DOWEB — When  not  Barred  by  Foreclosure. — If  a  mortgage 
signed  by  a  wife  does  not  affect  her  dower,  but  she  is  made  a  de- 
fendant in  foreclosure  proceedings  in  order  to  defeat  her  claim  under 
a  deed  in  partition,  her  dower  right  being  recognized,  a  judgment  by 
default  does  not  bar  her  inchoate  right  to  dower,     (p.  348.) 

Brown  &  Vance,  for  the  appellant. 

M.  C.  &  G.  D.  Givens  and  Montgomery  Merritt,  for  the  ap- 
pellee. 

»»»  BARKER,  J.  On  the  fifteenth  day  of  February,  1868, 
R.  G.  Beverly  and  L.  W.  Powell  were  the  joint  owners  of  a 
large  tract  of  land  in  Henderson  county,  Kentucky.  On  that 
day  Beverly  mortgaged  ®^^  his  undivided  interest  in  the  land 
to  James  White  to  secure  the  repayment  of  two  thousand  dol- 
lars in  gold.  His  wife,  the  appellant,  Sarah  P.  Beverly,  did 
not  siign  this  mortgage,  nor  is  her  name  in  any  way  mentioned 
therein.  On  the  seventeenth  day  of  July,  1870,  R.  G.  Beverly 
mortgaged  his  interest  in  the  land  to  Thomas  Posey  to  secure 
to  Posey  what  he  owed  him  as  guardian,  and  also  for  the  pur- 
pose, as  recited  in  the  mortgage,  of  indemnifying  W.  B,  Wood- 
ruff and  George  A.  Sugg  from  liability  upon  his  bond  as  guard- 
ian of  Thomas  Posey.  Appellant's  name  nowhere  appears  in 
the  body  of  this  second  mortgage,  but  she  signed  and  acknowl- 
edged it  before  the  clerk  of  the  Henderson  county  court.  On 
the  sixteenth  day  of  December,  1870,  L.  W.  Powell  having  died, 
his  heirs  entered  into  deed  of  partition  with  R.  G.  Beverly  of 
Ihe  lands  jointly  owned  by  them  and  him,  whereby  they  con- 
veyed to  him  and  to  his  wife,  Sarah  P.  Beverly,  one-half  of 
the  lands  jointly  owned.  Afterward  Thomas  Posey  instituted 
an  action  in  the  Henderson  circuit  court  for  enforcement  of 
his  mortgage  lien,  making  R.  G.  Beverly  and  appellant  and 
James  White  defendants.  All  were  served  with  process.  White 
answered,  setting  up  his  mortgage,  and.  making  his  an- 
swer a  cross-petition  against  Beverly  and  wife,  and  prayed 
for  an  enforcement  of  his  lien.  Both  Beverly  and  appellant 
were  served  with  process  in  this  cross-action.  In  neither  the 
original  nor  the  cross-petition  was  any  mention  made  of  the 
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inchoate  dower  interest  of  appellant.  In  both  of  these  plead- 
ings it  is  alleged,  in  substance,  that,  while  in  the  deed  of  parti- 
tion from  Powell's  heirs  the  land  was  conveyed  to  K,  G.  Bev- 
erly and  Sarah  P.  Beverly,  his  wife,  jointly,  yet,  as  against  the 
mortgagees,  the  wife  had  no  interest  save  as  the  wife  of  E.  G. 
Beverly,  and,  as  to  them,  she  was  a  mere  volunteer.  Appel- 
lant made  no  answer  to  these  actions,  but  permitted  judgment 
to  go  by  default.  ®*^  The  judgment  enforcing  the  lien  of  the 
plaintiff  and  cross-plaintiff  upon  the  land  involved  in  the  ac- 
tion does  not  mention  the  inchoate  dower  right  of  appellant,  or 
in  any  way  seek  to  sell  or  bar  it.  Under  this  jud,gment,  the 
mortgaged  land  was  sold  by  the  commissioner  of  the  court,  and 
purchased  by  Milton  Young  and  J.  W.  Buckmann,  to  whom 
it  was  conveyed  by  commissioner's  deed,  and  from  whom  it  has 
successively  devolved  by  conveyance  to  the  present  owners,  the 
appellees  in  this  action.  In  1902,  E.  G.  Beverly  died,  and  his 
widow,  the  appellant,  Sarah  P.  Beverly,  thereupon  instituted 
this  action  against  the  appellees,  the  owners  of  the  land,  to  re- 
cover of  them  the  value  of  her  now  vested  dower  interest  therein. 
The  judgment  enforcing  the  mortgages  of  Posey  and  White 
having  been  pleaded  as  a  bar  to  appellant's  action  for  dower, 
she  demurred  to  the  plea,  and,  this  having  been  overruled  by 
the  court,  she  declined  to  plead  further ;  whereupon  her  petition 
was  dismissed,  and  she  has  appealed. 

The  one  question  for  adjudication  on  this  appeal  is  whether 
or  not  appellant's  inchoate  right  of  dower  in  the  land  was 
barred  by  the  judgment  rendered  enforcing  the  mortgage  liens 
of  Posey  and  White.  Although  appellant  signed  and  acknowl- 
edged the  mortgage  to  Posey,  as  her  name  does  not  appear  in 
the  body  of  that  instrument,  she  stood  toward  it  as  if  she  had 
not  signed.  In  the  case  of  Hatcher  v.  Andrews,  5  Bush,  561, 
this  court  said:  "The  deed  of  Geiger  to  Elba  Holden  of  the 
two  town  lots,  and  through  which  the  title  of  these  vendees  is 
derived,  purports  a  conveyance  alone  by  the  husband;  but 
Annie,  his  wife,  signed  the  deed  and  acknowledged  it,  together 
with  her  husband,  before  the  coimty  clerk,    who    certified    it, 

without  stating  what  she  intended  to  convey The  deed 

from  Geiger  purports  no  conveyance  of  anything  from  his  wife, 
nor  ***  even  that  she  was  a  party  to  it.  Therefore  it  is  as 
wholly  insufficient  as  to  her  as  though  she  had  never  signed  it. 
Holden  is  the  sole  grantor  in  his  deed,  and,  though  the  wife 
signed  with  him  the  attesting  clause  of  the  deed,  yet  it  does 
not  purport,  by  apt  language,  to  convey  any  interest  on  her  part. 
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and  is  wholly  insufficient  to  bar  her  of  a  dower  right."    Ap- 
pellees  contend  that,   although   appellant's   inchoate  right  of 
dower  was  not  barred  or  disposed  of  in  any  way  by  the  mort- 
gages, yet,  because  she  was  made  a  defendant,  and  properly 
summoned  in  the  action  enforcing  the  liens,  and  allowed  judg- 
ment to  go  by  default,  she  is  barred  by  that  judgment  from 
setting  up  any  claim  to  dower  against  the  land  sold  in  the  ac- 
tion.    It  is  true  that  as  a    general    proposition,    a    judgment 
against  a  defendant  who  has  been  duly  summoned   is  res  ad- 
judicata  as  to  all  defenses  which  either  were  or  might  have 
been  set  up  as  a  bar  to  the  cause  of  action  set  forth  in  the 
petition.     The  cases  cited  by  appellant  come  within  this  prin- 
ciple.    The  case  of  Harpending  v.  Wylie,  76  Ky.  160,  was  an 
action  to  foreclose  a  mortgage  which  had  been  executed  by  a 
husband  and  wife.     Judgment  by  default  was  rendered,  and  the 
property  directed  to  be  sold  to    satisfy  the    debt.     After    the 
death  of  the  husband,    a  rule    having    been  awarded    against 
the  widow  and  heirs  to  show  cause  why  judgment  should  not 
be  revived,  the  widow  responded  that  at  the  time  of  the  execu- 
tion of  the  mortgage  her  husband  was  a  bona  fide  housekeeper 
with  a  family;  that  he  then   resided   with  his   family  on   the 
mortgaged  premises  and  continued  to  reside  thereon  up  to  his 
death,  and  that  the  family  was  still  residing  thereon;  that  she 
had  not  mortgaged,  conveyed,  relinquished,  released  or  in  any 
way  disposed  of  the  right  of  herself  and  infant  children  to  a 
homestead,  and  they  asked  that  a  homestead  be  allotted  to  them 
in  the  property.     ^^^  This  court  held  on  appeal  that  the  orig- 
inal judgment  necessarily  passed  upon  the  validity  of  the  mort- 
gage given  by  the  husband  and  wife,  and  that  question  became 
res  adjudicata;  that  the  wife  derived  her  claim  to  the  home- 
stead through  the  husband,  and  not  from  the  statute,  and,  in- 
asmuch as  his  right  of  homestead  had  been  adjudged  adversely 
to  him  in  the  suit  to  foreclose  the  mortgage,  he  thereby  lost  it, 
and  at  the  time  of  his  death  he  had  no  homestead  in  the  prop- 
erty.    It  is  clear  that,  if  the  husband  had  a  homestead  right  in 
the  mortgaged  premises,  it  was  a  defense  to  the  action  against 
hikn,  at  least  to  the  extent  of  one  thousand  dollars,  and,  be- 
ing defendant,  he  was  required  by  the  rule  either  to  set  it  up 
or  be  barred  by  the  judgment  in  default.     The  case  of  Hill 
V.  Lancaster,  88  Ky.  338,  10  Ky.  Law  Eep.  954,  11  S.  W.  74, 
Is  to  the  same  effect,     Lancaster  joined  issue  upon  the  merits 
of  an  action  brought  against  him  to  subject  his  land  to  the 
payment  of  his  debts,  without  claiming  a   homestead    therein. 
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Upon  the  issue  joined  the  chancellor  decided  adversely  to  him, 
and  rendered  a  judgment  subjecting  his  entire  interest  in  the 
real  estate  to  the  payment  of  his  debts.  At  a  subsequent  term 
he  sought  to  file  a  petition  in  the  nature  of  an  answer,  setting 
up  his  right  to  a  homestead,  but  the  court  said  that,  while  it 
was  a  fact  that,  as  against  his  creditors,  he  was  entitled  to  a 
homestead  in  the  land,  he  had  defended  the  claim  upon  its 
merits,  and  failed  to  set  up  his  homestead  right,  which  would 
have  been  a  complete  bar  to  the  action  if  the  real  estate  was 
not  worth  more  than  one  thousand  dollars,  and,  if  more  than 
one  thousand  dollars,  then  a  bar  to  the  extent  of  one  thousand 
dollars.  Not  having  set  up  this  defense,  after  judgment  the 
question  of  homestead  was  res  adjudicata.  The  same  principle 
is  established  in  the  cases  of  Ligon  v.  Triplett,  12  B.  Mon.  283, 
and  Talbott  v.  Todd,  5  Dana,  190. 

But  these  cases  are  not  applicable  to  the  principle  here 
*•**  involved.  The  appellant,  at  the  time  she  was  summoned, 
had  only  an  inchoate  right  of  dower,  which  might  never  be- 
come vested.  If  she  had  set  it  up  in  the  case,  it  would  not 
have  barred  the  action  of  the  plaintiff  and  cross-plaintiff. 
They  would  have  been  entitled  to  precisely  the  same  judgment, 
so  far  as  the  sale  of  the  land  was  concerned,  whether  her  in- 
choate right  of  dower  was  pleaded  or  not.  Van  Fleet,  in  his 
work  on  Former  Adjudication,  section  191,  lays  down  the  rule 
as  follows:  "In  a  suit  to  foreclose  a  mortgage  signed  by  the 
husband  alone  the  wife  was  made  a  party,  and  the  petition  al- 
leged that  she  had  an  interest  in  the  mortgaged  premises,  with- 
out making  any  specific  reference  to  dower,  and  asked  that  she 
set  out  her  interest,  and  prayed  for  general  relief.  Other  sub- 
sequent encumbrances  were  also  made  parties.  A  general  de- 
cree by  default  barring  all  the  defendants,  but  not  in  terms 
barring  her  dower  nor  mentioning  her  name,  does  not  fore- 
close her  dower  rights";  citing  Parmenter  v.  Binkley,  28  Ohio 
St.  32.  "And  in  a  similar  case  in  Iowa,  in  which  a  wife  did 
not  join  in  a  mortgage,  which  made  it  subject  to  her  right  of 
dower,  its  foreclosure  by  default,  after  her  husband's  death,  in 
a  case  in  which  she  is  simply  made  a  party  without  mentioning 
her  dower,  does  not  bar  it.  The  court  said  that,  if  she  had 
joined  in  the  mortgage,  or  her  right  to  dower  had  been  put  in 
issue,  it  would  have  been  barred";  citing  Moomey  v.  Maas,  22 
Iowa,  380,  92  Am.  Dec.  395.  "So,  a  bill  having  been  filed  in 
New  York  to  foreclose  a  mortgage  against  the  widow,  which 
she  had  not  signed,  and  it  being  alleged  that  she  was  a  devisee 
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and  executrix  and  also  the  widow  of  the  mortgagor,  and  that 
she  claimed  some  interest  in  the  mortga,ged  premises  as  subse- 
quent purchaser,  encumbrancer,  or  otherwise,  it  was  held  that 
a  decree  of  foreclosure  pro  confesso  did  not  bar  her  dower"; 
citing  ^^'^  Lewis  v.  Smith,  11  Barb.  152.  In  Freeman  on 
Judgments,  section  305a,  it  is  said:  "It  seems  that  in  order  to 
conclude  the  wife's  right  of  dower,  it  must  in  all  cases  be  nec- 
essarih"-  and  specifically  put  in  issue  whether  the  proceeding 
be  to  foreclose  a  mortgage  to  which  the  wife  was  not  a  party, 
or  to  enforce  any  other  claim  to  which  her  right  of  dower  was 
paramount";  citing  Malloney  v.  Horan,  49  N.  Y.  115,  10  Am. 
Rep.  335.  In  the  case  of  Malloney  v.  Horan,  above  cited,  the 
court,  in  discussing  a  principle  similar  to  the  one  herein,  said: 
"She  is  bound  by  the  judgment,  whatever  may  be  its  legitimate 
effect.  The  judgment  is  final  and  conclusive  upon  her  as  to 
all  matters  put  in  issue  and  litigated  in  the  action.  But,  as 
stated  above,  the  matter  of  her  inchoate  right  of  dower  was  not 

put  in  issue  and  litigated  therein The  plaintiff  in  this 

action  might  have  raised  in  that  action  the  question  that  she 
had  a  right  of  dower,  as  yet  inchoate,  but  which  might  become 
complete;  and  might  have  asked  that,  if  it  should  be  found  to 
exist,  the  judgment  should  make  provision  therefor.  But  was 
she  bound  to  do  so  ?  This  would  not  have  been  matter  in  direct 
opposition  to  the  action  in  defense  to  the  claim  made  by  plain- 
tiffs therein.  It  would  have  been  a  quasi  admission  of  the 
cause  of  action  set  up,  and  a  seeking  for  relief  in  the  jud,gment 
which  must  follow.  And  when  the  authorities  say  that  a  judg- 
ment is  final  and  conclusive  upon  the  parties  to  it  as  to  all 
matters  which  might  have  been  litigated  and  decided  in  the  ac- 
tion, the  expression  must  be  limited  as  applicable  to  such  mat- 
ters only  as  might  have  been  used  as  a  defense  in  that  action 
as  against  an  adverse  claim  therein,  and  such  matters  as  if  now 
considered  would  involve  an  inquiry  into  the  merits  of  the 
former  judgment.  The  existence  of  an  inchoate  right  of  dower 
in  the  plaintiff  would  not  have  been  a  defense  to  the  action  of 
the  receiver  ****"  for  a  sale  of  the  premises  and  a  satisfaction 
from  the  avails  of  the  sale  of  the  judgment  debt  which  he  rep- 
resented. It  could  not,  if  pleaded  and  shoAATi,  have  prevented 
a  judgment  substantially  that  which  was  rendered.  The  most 
which  could  have  been  effected  would  have  been  to  have  secured 
in  the  judgment  an  auxiliary  provision  recognizing  and  protect- 
ing the  contingent  right.  And  again,  it  was  a  right  pre-ex- 
istent  the  claims  and  defenses  there   litigated,   and  paramount 
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to  any  right  of  the  plaintiff  in  that  action  there  sought  to  be 

enforced We  are  of  the  opinion  that  the  plaintiff  is  not 

estopped  by  the  record  in  the  action  brought  by  the  receiver." 

So,  in  this  case,  the  wife  might  have  set  up  her  inchoate 
dower  in  the  action  to  foreclose  the  mortgages,  but  this  would 
not  have  been  matter  in  direct  opposition  to  the  cause  of  action 
made  by  the  plaintiffs  therein.  Her  dower  right,  if  pleaded 
and  shown,  could  not  have  prevented  a  judgment  substantially 
the  same  as  that  which  was  rendered.  When  appellant  was 
served  with  summons,  if  she  examined  the  petition  and  cross- 
petition,  she  found  that,  so  far  as  she  was  concerned,  the  only 
allegations  of  the  pleadings  were  with  reference  to  the  ques- 
tions of  her  taking  a  beneficial  interest  under  the  deed  of  par- 
tition from  Powell's  heirs  to  her  husband  and  herself.  These 
allegations  were  that,  as  to  the  plaintiff  and  cross-plaintiff, 
she  was  a  mere  volunteer  and  had  no  interest  in  the  land, 
save  as  wife  of  R.  G.  Beverly.  It  must  have  been  evident  to  her 
that  the  only  remedy  which  was  sought  against  her  was  the  de- 
nial of  her  ownership  of  a  beneficial  interest  in  the  land.  Her 
inchoate  right  of  dower  was  as  clearly  recognized  in  the  plead- 
ings as  her  beneficial  interest  under  the  deed  of  partition  was 
denied.  If  appellant  had  any  claim  to  a  vested  interest  under 
the  deed  of  partition,  it  would  ^**^  have  constituted  a  defense 
to  the  causes  of  action  set  up  in  the  pleadings  against  her,  and, 
as  she  failed  to  set  up  such  interest,  she  was  concluded  by  the 
judgment  rendered.  Not  so  as  to  her  inchoate  right  of  dower. 
That  was  clearly  recognized,  but  no  pretense  was  made  by  the 
plaintiff  and  cross-plaintiff  that  their  liens  on  the  land  were 
paramoimt  to  her  dower;  and  the  very  fact  that  they,  with 
their  attention  directed  to  the  interest  of  appellant  in  the  land, 
set  up  an  adverse  claim  as  to  her  beneficial  interest  under  the 
deed  of  partition,  and  were  silent  as  to  any  claim  of  superi- 
ority over  her  dower  right,  warranted  her  in  concluding  that  no 
claim  adverse  to  her  dower  interest  was  sought  in  the  pleadings 
against  her.  It  was  obvious  that  her  claim  for  dower  was  para- 
mount to  the  liens  sought  to  be  enforced,  and  it  is  not  lightly 
to  be  concluded  that  the  judge  who  decided  the  case  com- 
mitted so  plain  an  error  as  to  adjudge  the  liens  in  the  mort- 
gage superior  to  her  dower  right,  unless  the  language  used  was 
such  as  to  forbid  an  opposite  conclusion. 

We  do  not  think  the  case  of  Merriwether  v.  Sebree,  2  Bush, 
232,  is  applicable  to  the  case  at  bar.  In  that  case  the  widow's 
dower  had  become  vested  bv  the  death  of  her  husband,  and  was 
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inferior  to  the  liens  upon  the  land  involved  for  the  unpaid 
purchase  money.  The  estate  of  her  husband  was  insolvent, 
and  the  holders  of  the  vendors'  liens  were  entitled  to  have  the 
land  sold  free  of  any  claim  of  dower  as  against  them.  The 
widow  was  not  entitled  on  the  merits  of  the  case  to  anything 
but  to  have  her  dower  assigned  to  her  out  of  the  proceeds  of 
the  sale  of  the  land,  after  the  payment  of  the  vendors'  liens, 
and  this  is  what  was  adjudged  to  her  in  the  case  of  this  court. 
Mrs.  Merriwether  had  no  interest  in  the  land  sought  to  be  sub- 
jected to  the  payment  of  the  debts  of  her  husband,  except  that 
®®''  of  dower,  and  when  she  was  summoned  to  answer  in  the 
case  to  settle  her  husband's  estate  she  was  bound  to  know  that 
the  administrator  of  her  husband  was  seeking  to  sell  the  land 
free  from  her  right  of  dower.  There  was  no  other  reason  for 
her  being  made  a  party  to  the  action.  Not  so  in  the  case  at 
bar.  Mrs.  Beverly  was  made  a  party  to  the  action  of  Posey 
and  White  against  her  husband  for  the  declared  purpose  of 
defeating  her  claim  to  a  beneficial  interest  in  the  land  under 
the  deed  of  partition  of  Powell's  heirs,  tod,  this  being  the  only 
purpose  appearing  for  making  her  a  party,  she  was  called  on 
to  answer  the  cause  of  action  set  up  in  the  pleadings,  and  not 
one  which  might  have  been  set  up  against  her. 

Wherefore,  the  judgment  is  reversed,  with  directions  to  sus- 
tain appellant's  demurrer  to  so  much  of  the  answers  of  ap- 
pellees as  set  up  the  judgment  in  the  case  of  Posey  and  White 
against  her  husband  as  a  bar  to  her  claim  for  dower  in  the 
land  involved  in  this  litigation,  and  for  other  proceedings  con- 
sistent with  this  opinion. 


The  Foreclosure  of  a  Mortgage  in  which  a  wife  did  not  join  does  not 
bar  her  dower,  if  her  right  thereto  is  not  put  in  issue,  although  she 
is  made  a  party  to  the  proceedings:  Moomey  v.  Maas,  22  Iowa,  380, 
92  Am.  Dec.  395.  See,  too,  Malloney  v.  Horan,  49  N.  Y.  Ill,  10  Am. 
Kep.  335. 

The  Joinder  of  Hvsband  and  Wife  in  conveyances  of  her  property 
and  the  sufficiency  thereof  are  considered  in  the  monographic  note  to 
Peter  v.  Byrne,  97  Am.  St.  Eep.  584-592. 
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LITTLE  V.  CITY  NATIONAL  BANK  OF  FULTON. 

[115  Ky.  629,  74  S.  W.  699.] 

A  BANK  may  Set  Off  a  Note  Whicli  It  Holds  against  a  de- 
positor and  which  matures  the  day  after  his  death,  against  his  deposit, 
paying  the  administrator  the  balance,     (pp.  349,  3o0.) 

E.  B.  Flatt,  for  the  appellant. 

Gus  and  Ed.  Thomas,  for  the  appellee. 

«30  HOBSON,  J.  C.  H.  Little  died  a  resident  of  Fulton 
county  on  April  1,  1900.  At  the  time  of  his  death  he  had  on  de- 
posit in  his  own  name  in  the  Citizens'  Bank  of  Fulton,  Kentucky, 
live  hundred  and  forty-seven  dollars  and  sixty-eight  cents;  and 
the  bank  held  a  note  against  him  for  three  hundred  and  fifty 
dollars,  on  which  J.  C.  Bennett  and  William  Brown  were  sure- 
ties, which  matured  on  April  2d,  or  the  day  after  his  death. 
The  bank  paid  to  his  administrator  one  hundred  and  ninety- 
seven  dollars  and  sixty-eight  cents,  the  balance  of  tlie  deposit 
ov^r  and  above  the  amount  of  the  note,  but  declined  to  pay  the 
remainder  of  the  amount,  insisting  upon  its  right  to  offset  the 
note  against  it.  The  administrator  thcD  filed  this  suit  against 
the  bank,  and,  the  court  having  dismissed  the  action,  he  ap- 
peals. 

The  right  of  a  bank  to  apply  a  deposit  to  the  extinguishment 
of  the  depositor's  indebtedness  grows  out  of  the  doctrine  that 
the  relationship  between  the  bank  and  the  depositor  is  that  of 
debtor  and  creditor.  "The  bank  holds  a  lien  upon  the  deposits 
in  its  hands  to  secure  the  repayment  of  the  depositor's  indebt- 
edness, and  may  enforce  that  lien  as  the  debts  mature  by  ap- 
plying the  debtor's  deposits  upon  them,  thus  setting  the  two  off 
against  each  other":  3  Am.  &  Eng.  Ency.  of  Law,  835.  In 
Masonic  Savings  Bank  v.  Bangs,  8  Ky.  Law  Eep.  16,  this  court 
said  that  the  right  of  a  bank  to  this  lien  is  recognized  by  all  the 
elementary  books  on  the  subject,  and  by  an  unbroken  line  of 
American  decisions.  In  Kentucky  Flour  Company's  Assignee 
V.  Merchants'  Nat.  Bank,  90  Ky.  225,  12  Ky.  Law  Eep.  198,  13 
S.  W.  910,  9  L.  E.  A.  108,  an  insolvent  debtor,  who  was  indebted 
®^*  to  the  bank  with  which  he  had  money  on  deposit,  made  an 
assignment  before  the  debt  of  the  bank  had  matured.  It  was 
held  that  the  bank,  although  its  debt  had  not  matured,  might 
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offset  its  debt  against  the  deposit,  as  being  between  it  and  the 
assignee.  The  case  here  is  much  stronger  in  behalf  of  the 
bank,  for  its  debt  had  matured  before  there  was  administration 
on  the  estate  of  the  decedent,  or  any  demand  made  of  it  for  the 
deposit;  and  when  the  suit  was  brought  it  had  an  existing  de- 
mand, which  it  could  plead  as  a  setoff.  In  Ford  v.  Thornton,  3 
Leigh,  695,  a  debtor  died  before  the  note  fell  due.  His  estate 
proved  to  be  insolvent.  The  bank  at  the  time  of  his  death  had 
money  of  his  on  deposit,  and  it  was  held  that  the  bank  was  en- 
titled to  apply  the  deposit  to  the  payment  of  the  note.  In  Knecht 
V.  United  States  Sav.  Inst,,  2  Mo.  App.  563,  a  bank  held  a  note 
against  a  depositor  who  died  insolvent  before  the  note  matured. 
The  note  was  for  more  than  the  amount  of  the  deposit.  A  bal- 
ance was  struck  between  the  two  demands,  and  the  bank  was 
allowed  to  prove  up  the  remainder  of  its  claim  against  the  estate. 
In  Mathewson  v.  Strafford  Bank  45  N.  H.  108,  on  substantially 
the  same  facts,  the  executor  sued  to  recover  the  testator's  de- 
posit, and  the  bank  was  allowed  to  set  off  its  note  against  the 
testator,  although  it  had  not  matured  at  his  death,  and  the  es- 
tate was  insolvent.  So,  in  Camden  Nat.  Bank  v.  Green,  45  N". 
J.  Eq.  546,  17  Atl.  689,  the  testator  having  died,  leaving  a  bal- 
ance to  his  credit  in  the  bank,  which  he  willed  to  his  wife,  and 
she  having  had  it  transferred  to  her  own  account  the  estate 
proving  insolvent,  and  the  note  held  by  the  bank  against  the 
testator  having  matured,  the  bank  was  held  entitled  to  set  oft' 
Ihe  deposit  against  the  note,  no  rights  of  third  persons  having 
intervened.  To  the  same  effect,  see  1  Morse  on  Banking,  section 
329,  and  cases  *^^  cited  (last  edition).  A  contrary  rule  is  laid 
down  in  Pennsylvania,  where  the  estate  is  insolvent,  but  where 
the  estate  is  solvent  the  same  rule  is  followed,  as  above  indicated : 
Bosler  v.  Exchange  Bank,  4  Pa.  St.  32,  45  Am.  Dec.  665.  But 
this  ruling  is  in  conflict  with  the  current  of  authority  and  the 
principles  established  in  this  state.  With  us,  insolvency  is  a 
well-settled  ground  for  equitable  setoff,  and  where  a  decedent 
owes  a  debt,  and  has  a  claim  coming  to  him  from  the  same  per- 
son, the  rule  is  that  the  claims  will  be  offset,  although  the  estate 
is  insolvent,  on  the  ground  that  only  the  balance  is  really  due 
from  one  party  to  the  other:  Newman  on  Pleadings,  595-598; 
Ely  V.  Commonwealth,  35  Ky.  398.  The  rule,  also,  is  that  if 
a  bank,  after  the  note  matures,  suffers  the  debtor  to  check  out 
his  deposit,  and  he  then  becomes  insolvent,  the  surety  in  the  note 
will  be  discharged:  Pursifull  v.  Pineville  Banking  Co.,  97  K3'. 
154,  53  Am.  St.  Eep.  409,  17  Ky.  Law  Eep.  38,  30  S.  W.  203. 
Judoment  affirmed. 
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The  Eight  of  Setoff  by  and  against  banks  is  discussed  in  the  mono- 
graphic note  to  St,  Paul  etc.  Trust  Co.  v.  Leek,  47  Am.  St.  Kep.  584- 
587.  See,  too,  the  subsequent  cases  of  Stadler  v.  First  Nat.  Bank,  22 
Mont.  190,  74  Am.  St.  Kep.  582;  Jack  v.  Klepser,  196  Pa.  St.  187,  79 
Am.  St.  Rep.  699;  Thompson  v.  Union  Trust  Co.,  130  Mich.  508,  97 
Am.  St.  Kep.  494. 


DRURY  T.  NEW  YORK  LIFE   INSURANCE   COMPANY. 

[115  Ky.  681,  74  S.  W.  663.] 

INSURANCE — Forfeiture  of  Extended  Insurance. — Where  an 
insured  has  paid  the  premiums  on  his  policy  of  life  insurance  for  three 
years,  and  thereby  become  entitled  to  extended  insurance  for  a  cer- 
tain period,  his  execution,  and  failure  to  comply  with  the  terms,  of  :. 
note  for  the  fourth  annual  premium,  stipulating  that  unless  the  in- 
terest thereon  and  subsequent  premiums  are  not  duly  paid  the  policy 
shall  be  forfeited,  except  as  to  the  right  to  a  surrender  value  or  paid- 
up  policy,  do  not  work  a  surrender  of  the  right  to  extended  insurance 
for  the  term  earned  by  the  premiums  paid.     (pp.  355,  356.) 

Drury  &  Drury  and  H.  X.  Morton,  for  the  appellant. 

Hmnphrey,  Burnett  &  Humphrey,  for  the  appellee. 

«»*  BURNAM,  C.  J.  On  the  seventh  day  of  July,  1897, 
the  New  York  Life  Insurance  Company  issued  and  delivered  to 
Charles  N.  Drury  a  policy  for  $1,000  upon  the  twenty  years  pay- 
ment life  plan,  payable  to  his  executors,  administrators,  or  as- 
signs, or  such  other  beneficiary  as  might  be  designated  by  the 
insured,  in  consideration  of  ^SO.TO  paid  in  advance,  and  the 
payment  of  a  like  sum  on  the  seventh  day  of  July  in  every 
year  during  the  continuance  of  the  policy  until  twenty  full 
years'  premiums  should  have  been  paid.  As  an  inducement  to 
take  the  policy,  the  company  offered  certain  special  advantages 
in  the  way  of  loans  and  surrender  values,  which  were  set  out 
in  a  table  on  tbe  second  page  of  the  policy,  and  which  were 
made  a  part  of  the  contract  of  insurance,  and  which  are  as  fol- 
lows: 


353 


American  State  Reports^  Vol.  103.     [Kentucky, 


Table  of  Loans  and  Surrender  Values  in  Paid-up  Insurance  or  Ex- 
tended Insurance,  under  the  conditions  specified  on  next  page. 


Loans. 

Surrender  Values. 

At  the  end  of 

Paid-up 
Insurance. 

Extended  Ins.  for  $1000.00 
for  the  term  of 

3d  Year 

$40  00 
55  00 

72  00 
88  00 

$150  00 
200  00 
250  00 
300  00 

4  yrs.  10  mon. 

8  yrs.  1  mon. 
11  yrs.  4  mon. 
14  yrs.     3  mon. 

4th  Year 

5th  Year 

6th  Year 

^^^  On  the  third  page  of  the  policy,  under  the  head  of  "Ben- 
efits and  Provisions,"  the  policy  contained  these  stipulations : 

"This  policy  cannot  be  forfeited  after  it  shall  have  been  in 
force  three  full  years  as  hereinafter  provided : 

"First.  If  any  subsequent  premium  is  not  duly  paid,  this 
policy  will  be  indorsed  for  the  amount  of  paid-up  insurance  pay- 
able at  the  death  of  the  insured,  specified  in  the  table  on  the 
preceding  page,  less  the  value  of  any  indebtedness  on  this  pol- 
icy, provided  demand  is  made  therefor  with  the  surrender  of 
this  policy  within  six  months  after  such  nonpayment,  or, 

"Second.  If  any  subsequent  premium  is  not  duly  paid, 
and  if  this  policy  is  not  surrendered  as  provided  in  the  preced- 
ing clause,  the  insurance  under  this  policy,  will  after  the  re- 
payment of  any  indebtedness,  be  extended  without  request  or 
demand  therefor,  for  the  amount  of  one  thousand  dollars,  dur- 
ing the  term  provided  in  the  table  on  the  preceding  page,  pay- 
able only  if  the  insured  dies  within  said  term.  At  the  end  of 
said  term  if  the  insured  is  then  living,  this  policy  shall  cease 
and  determine." 

The  annual  premium  of  $29.70  was  paid  when  the  policy 
was  issued,  and  on  the  -seventh  day  of  July,  1898,  and  1899. 
On  the  seventh  day  of  July,  1900,  the  insured,  Drury,  failed 
to  pay  in  cash  the  premium  of  $29.70  in  advance,  and  by  agree- 
ment with  the  company  executed  the  following  note: 

"PREMIUM  LIEN  NOTE. 

"$29.70  July  7,  1900. 

"Twelve  months  after  date  I  promise  to  pay  to  the  order 
of  the  New  York  Life  Insurance  Co.  at  the  office  of  said  com- 
pany in  the  city  of  New  York,  the  sum  of  $29.70,  with  inter- 
est in  advance  at  the  rate  of  five  per  cent  per  annum  (for  value 
received),  being  for  premium  due  July  7th  on  ****  policy  num- 
ber 801,525,  issued  by  said  company  on  the  life  of  Charles  N. 
Drurv. 
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'T!t  is  understood  and  agreed : 

"First.  That  this  note  may  be  renewed  if  interest  thereon 
and  subsequent  premiums  on  said  policy  are  duly  paid. 

"Second.  That  unless  said  interest  and  premiums  are  duly 
paid,  said  policy  and  its  accumulations  shall  immediately  be  for- 
feited, except  as  to  the  right  to  a  surrender  value  or  paid-up 
policy,  which  may  be  provided  in  said  policy  or  by  statute. 

"Third.  That  in  the  settlement  of  any  claim  or  any  benefit 
under  said  policy  before  this  obligation  shall  have  been  fully 
paid,  the  amoimt  thereon  shall  be  deducted  from  the  amount 
otherwise  payable  by  said  company. 

"[Signed]         CHAELES  N.  DRURY." 

Drury  failed  to  pay  either  the  principal  or  interest  on  this 
note  at  maturity,  and  he  also  failed  to  pay  any  part  of  the 
premium  of  $29.70  for  the  ensuing  twelve  months,  which  fell 
due  on  the  seventh  day  of  July  1901,  and  departed  this  life  in- 
testate, on  the  sixteenth  day  of  August,  *L901.  And  the  appel- 
lant, Ann  T.  Drury,  shortly  thereafter  qualified  as  his  admin- 
istratrix, and  forwarded  to  the  company  proofs  of  the  death  of 
the  insured,  and  demanded  the  payment  to  her  under  the  terms 
of  the  policy  of  $1,000,  with  interest  from  October  4,  1901, 
and,  payment  being  refused  by  the  company,  instituted  this  suit 
against  appellee  on  the  eleventh  day  of  October  thereafter. 

The  company,  in  its  answer,  admitted  the  issual  of  the  pol- 
icy and  the  pa\Tnent  of  the  premiums  for  the  years  1897,  1898 
and  1899 ;  that  no  application  was  made  by  the  insured  for 
paid-up  insurance;  but  denies  that  it  was  indebted  to  the  ap- 
pellant in  any  amount  exceeding  $84,  and  the  second  paragraph 
of  the  answer  reads  as  follows :  "Defendant  ^^"^  says  that  by  the 
terms  of  the  contract  above  quoted  the  assured  waived  and  sur- 
rendered his  right  to  extended  insurance  by  refusing  or  failin^g 
to  pay  the  interest  on  his  premium  note  above  set  out,  and  by 
refusing  or  failing  to  pay  the  premium  due  July  7,  1901.  De- 
fendant says  that  by  the  terms  of  the  premium  lien  note  quoted 
supra  it  was  expressly  agreed,  in  addition  to  the  contract  set  out 
in  the  policy  and  in  conformity  therewith,  'that,  unless  said  in- 
terest and  premiums  are  duly  paid,  said  policy  and  accumula- 
tions shall  immediately  become  forfeited  and  void,  except  as  to 
the  right  to  a  surrender  value  or  paid-up  policy^;  that  the  as- 
sured, by  the  terms  of  the  policy  above  set  out,  and  by  the 
terms  of  the  premium  note  aforesaid,  is  entitled  to  a  paid-up 
policy  only  as  specified  in  the  policy,  lass  the  amount  of  his 
indebtedness  at  the  time  to  the  company,  leaving  a  net  amount. 
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as  of  date  July  7,  1901,  of  $84,  for  which  amount  this  defend- 
ant hereby  offers  to  confess  judgment  in  full  of  plaintiff's  re- 
covery," 

A  general  demurrer  was  filed  by  plaintiff  to  the  defendant's 
answer,  and  it  was  overruled,  and,  plaintiff  declining  to  plead 
further,  it  was  adjudged  by  the  trial  court  that  the  plaintiff 
recover  judCTient  for  $84,  with  interest  from  the  16th  of  Au- 
gust, 1901,  until  paid,  and  so  much  of  her  petition  as  sought 
to  recover  more  than  this  sum  was  dismissed  and  plaintiff  has 
appealed. 

It  is  admitted  that  the  conditions  of  the  policy  had  all  been 
complied  with  by  the  assured  up  to  the  time  he  executed  the 
note  of  July  7,  1900,  for  the  premium  then  due,  carrying  the 
policy  up  to  July  7,  1901 ;  and  that  by  the  express  terms  of  the 
policy  he  was  on  that  date  entitled  to  a  loan  of  $40,  or  to  a  paid- 
up  policy  of  $150,  or  to  extended  insurance  for  $1,000  for 
four  years  and  ten  months.  It  is  also  admitted  that,  if  the  ap- 
pellant had  not  executed  the  ^**  premium  note  relied  on,  or 
paid  any  of  the  subsequent  premiums  in  accordance  with  the 
terms  of  his  contract  and  had  died  at  any  time  within  four 
years  and  ten  months  from  the  7th  of  July,  1900,  that  his  ad- 
ministratrix would  have  been  entitled  to  recover  the  full 
amount  of  the  policy.  But  the  defendant  insists  that  the  note 
given  on  the  7th  of  July,  1900,  contained  a  new  contract  be- 
tween the  company  and  the  assured,  by  which  it  was  agreed 
that,  unless  the  principal  and  interest  of  the  premium  note 
was  paid  at  maturity,  the  policy  and  its  accumulations  were 
immediately  forfeited,  except  as  to  the  right  of  the  assured  to 
a  paid-up  policy  for  $150,  less  the  indebtedness  of  the  assured 
to  the  company  growing  out  of  the  execution  of  the  note.  It 
does  not  seem  to  us  that  this  is  a  fair  construction  of  the  second 
condition  attached  to  the  premium  note  of  July,  1900.  WTiile 
it  recites  that,  unless  the  interest  and  premiums  are  duly  paid, 
the  policy  and  its  accumulations  shall  be  forfeited,  it  expressly 
stipulates  that  the  right  to  a  surrender  value  or  paid-up  policy 
provided  in  the  policy  shall  remain  intact.  Under  the  head  of 
"Surrender  Values,"  in  the  table  of  loans  and  surrender  values 
set  out  on  the  second  page  of  the  policy  we  find  paid-up  insur- 
ance and  extended  insurance  both  under  the  head  of  "Surrender 
Values";  and  under  the  head  of  "Xonforfeiture  Provisions,"  on 
the  third  page  of  the  policy,  we  find  it  provided  that,  if  any 
subsequent  premium  is  not  duly  paid,  this  policy  shall  be  in- 
dorsed for  the  amount  of  paid-up  insurance,  payable  at  the 
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death  of  the  insured,  specified  in  the  table  on  the  preceding 
page,  less  the  amount  of  indebtedness  on  this  policy;  provided 
demand  is  made  therefor  with  surrender  of  this  policy  within 
six  months  after  such  payment.  There  is  no  pretense  that  the 
insured  ever  complied,  or  attempted  to  comply,  with  this  pro- 
vision of  the  policy.  It  therefore  follows  ^®®  that  his  right 
to  a  policy  for  paid-up  insurance  was  abandoned.  In  the  sec- 
ond condition  under  this  head  it  is  provided  that  if  any  subse- 
quent premium  is  not  duly  paid,  and  if  the  policy  is  not  sur- 
rendered as  in  the  preceding  clause,  the  insurance  under  this 
policy  will,  after  the  repayment  of  any  indebtedness,  be  ex- 
tended without  request  or  demand  therefor  for  the  amount  of 
$1,000.00  during  the  term  provided  in  the  table  on  the  preced- 
ing page,  payable  only  if  the  insured  dies  within  said  term. 
At  the  end  of  said  term,  if  the  insured  is  then  living,  the  policy 
shall  cease  and  determine.  It  will  be  observed  that  extended 
insurance  for  the  full  amount  of  the  policy  is  one  of  the  sur- 
render values  expressly  provided  for,  and  the  only  one  which, 
under  all  conditions  is  not  forfeitable.  Paid-up  insurance  is 
also  a  surrender  value,  but,  to  enahle  the  insured  to  take  ad- 
vantage of  this  provision,  the  policy  requires  that  the  insured 
should,  within  six  months  after  failure  to  pay  a  premium,  sur- 
render his  policy  and  demand  paid-up  insurance.  If  the  con- 
tention of  the  company  is  a  sound  one,  the  effect  of  the  failure 
of  the  insured  to  pay  the  interest  and  premium  note  at  matur- 
ity is  to  exactly  reverse  these  conditions  of  the  policy.  In 
other  words,  it  forfeits  automatically  the  provision  for  extended 
insurance,  and  revives  the  provision  for  a  paid-up  policy,  which 
had  been  forfeited  by  the  assured's  failure  to  make  demand 
therefor  and  surrender  his  policy  within  six  months.  The  law 
does  not  favor  forfeitures,  and  will  not  assume  that  the  assured 
intended  by  the  execution  of  the  note  of  July,  1900,  to  forfeit 
the  right  to  extended  insurance,  which  he  had  already  acquired 
by  the  payment  of  three  annual  premiums  on  the  policy.  The 
only  reasonable  construction  which  can  be  put  upon  the  lan- 
guage of  the  policy  and  note  is  that  on  the  forfeiture  of  the 
policy  ®**®  by  the  nonpayment  of  interest  assured  forfeited  all 
right  to  further  participate  in  accumulations,  to  receive  divi- 
dends, to  be  reinstated  after  the  lapse  of  the  policy,  etc.;  but 
did  not  surrender  his  right  to  extended  insurance  for  the  term 
earned  by  the  premiums  paid.  Nor  can  we  doubt  that,  if  the 
insured  had  made  a  demand  for  paid-up  insurance  at  the  time 
of  his  default  in  the  payment  of  the  premium  note  and  in- 
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terest,  the  company  would  have  been  prompt  to  claim  that  he 
was  not  entitled  to  a  paid-up  policy,  as  he  had  failed  at  the 
proper  time  to  make  demand  therefor,  but  only  to  such  extended 
insurance  as  his  interest  in  the  policy  would  purchase  after  the 
payment  of  his  indebtedness  to  the  company. 

It  therefore  follows  that  the  judgment  must  be  reversed,  and 
cause  remanded,  with  instructions  to  sustain  plaintiff's  de- 
murrer to  the  defendant's  answer,  and  for  other  proceedings 
consistent  with  this  opinion. 


On  the  Forfeiture  of  a  paid-up  policy  of  life  insurance  for  a  failure 
to  meet  the  terms  of  a  premium  note,  see  Eddy  v.  Phoenix  Mut.  Life 
Ins.  Co.,  65  N.  H.  27,  23  Am.  St.  Kep.  17,  and  cases  cited  in  the  cross- 
reference  note  thereto.  And  on  the  right  to  demand  a  paid-up  policy, 
see  Manhattan  Life  Ins.  Co.  v.  Patterson,  109  Ky.  624,  95  Am.  St. 
Kep.  393;  Nielsen  v.  Provident  etc.  Assur.  Soc,  139  Cal.  332,  96  Am. 
St.  Eep.  146. 


CHAMPION  ICE  MANUFACTUEING  A>TD  COLD  STOR- 
AGE COMPANY  V.  AMERICAN  BONDING  AND 
TRUST  COMPANY. 

[115  Ky.  863,  75  S.  W.  197.] 

FIDELITY    INSUBANCE— What    Acts    are    Covered    by.— A 

bond  indemnifying  an  employer  against  loss  through  acts  amounting 
to  larceny  or  embezzlement  on  the  part  of  an  employe  in  the  perform- 
ance of  his  duties  as  bookkeeper,  or  in  such  other  position  as  he  might 
be  called  upon  to  fill,  covers  a  loss  sustained  through  the  employe 
raising  checks  and  appropriating  the  money  thereby  received  from 
the  bank,  whether  he  was  at  the  time  acting  as  bookkeeper  or  in  some 
other  capacity  in  his  employer's  service,     (pp.  359,  361.) 

FIDELITY  INSUBANCE — Proof  of  Criminal  Acts. — To  author- 
ize a  recovery  upon  a  bond  indemnifying  an  employer  against  loss  sus- 
tained through  the  acts  of  an  employe  amounting  to  larceny  or  em- 
bezzlement, the  evidence  of  such  crimes  need  not  be  such  as  would 
convict  the  employe  under  the  laws  of  the  commonwealth,     (p.  359.) 

FIDELITY  INSURANCE— Construction  of  Contract.— The  con- 
tract expressed  in  a  fidelity  bond  is  but  a  form  of  insurance,  and  any 
ambiguity  therein  must  be  construed  most  strongly  against  the  in- 
surer,    (p.  360.) 

FIDELITY  INSUKANCE. — The  Fact  that  an  Employer  has  Ke- 
course  Against  a  Bank  for  loss  sustained  through  his  employe  raising 
checks  does  not  exonerate  one  who  has  insured  the  fidelity  of  the  em- 
ploye,    (p.  361.) 

FIDELITY  INSUBANCE. — The  Position  of  One  who  Insures 
the  fidelity  of  an  employe  is  not  only  that  of  an  insurer,  but  that 
of  a  surety  as  well,  and  in  both  or  in  either  of  these  capacities  his 
liability  is  primary  and  direct,     (p.  362.) 
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FIDELITY  INSURANCE — Warranties  and  Eepresentations. — 
Statements  by  an  employer  in  an  application  for  fidelity  insurance 
that  the  employe's  position  would  be  simply  that  of  bookkeeper,  and 
that  the  largest  amount  of  cash  likely  to  be  in  his  custody  as  book- 
keeper would  be  only  a  few  dollars,  are  not,  when  viewed  in  the  light 
of  the  Kentucky  statutes,  warranties,  but  mere  promissory  representa- 
tions,    (pp.   362,   363.) 

J.  W.  Bryan,  for  the  appellant. 

S.  D.  Eouse  and  Frank  M.  Tracy,  for  the  appellee. 

868  SETTLE,  J.  The  appellant.  Champion  Ice  Manufac- 
turing and  Cold  Storage  Company,  is  a  corporation  doing  busi- 
ness in  Covington,  Kentucky.  It  had  in  its  employ  a  book- 
keeper, George  H.  Weitkamp  by  name,  of  whom  it  required  a 
bond  of  indemnity,  which  was  furnished  by  the  appellee,  Amer- 
ican Bonding  and  Trust  Company,  for  the  consideration  of 
twelve  dollars  and  fifty  cents  paid  it  in  cash.  By  the  terms 
of  this  bond,  appellee  agreed  to  indemnify  appellant  for  one 
year  from  any  "loss  which  it  might  sustain  by  reason  of  any 
fraudulent  or  dishonest  act  upon  the  part  of  Weitkamp,  amount- 
ing to  larceny  or  embezzlement,''  that  might  occur  while  he  con- 
tinued in  appellant's  service  as  bookkeeper.  It  appears  that 
Weitkamp,  while  in  appellant's  service,  wrongfully  converted 
ninety-four  dollars  and  ninety-one  cents  of  its  money,  and,  in 
addition,  raised  five  of  its  checks,  each  one  hundred  dollars  in 
amount,  which  he  caused  to  be  cashed  at  the  First  j^ational 
Bank  of  Covington,  and  appropriated  to  his  own  use  the  amounts 
thus  fraudulently  realized.  These  frauds  seem  to  have  been 
committed  in  the  following  manner :  The  weekly  pay-roll  of  the 
appellant  company,  as  prepared  by  one  of  its  officers,  was  fur- 
nished Weitkamp,  as  bookkeeper,  with  direction  to  make  out 
the  checks,  payable  to  himself,  for  the  amounts  indicated.  Upon 
thus  filling  out  the  checks  as  directed,  Weitkamp  handed  them 
to  the  proper  *****  officer  of  the  company,  who  signed  and  re- 
turned them  to  him  to  take  to  the  bank  to  be  cashed.  Weitkamp 
raised  five  of  these  checks  one  hundred  dollars  in  amount,  each, 
bad  them  cashed,  and  retained  the  amounts  of  the  excess  over 
and  above  the  sums  for  which  they  were  originally  and  truly 
issued.  The  checks  thus  fraudulently  raised  are  supposed  to 
have  been  destroyed  by  Weitkamp.  At  any  rate,  they  have  not 
been  found  or  produced  by  appellant.  The  aggregate  amount 
realized  by  Weitkamp  from  the  fraudulent  alterations  of  the 
checks  was  five  hundred  dollars  and  the  additional  sum  of 
ninety-four  dollars  and  ninety-one  cents  he  retained  out  of 
moneys  collected  by  him  as  bookkeeper  of  appellant,  or  took 
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from  its  money  drawer.  Weitkamp,  npon  learning  that  his  pec- 
ulations were  about  to  be  discovered  by  appellant,  fled  to  parts 
unknown,  and  has  ever  since  remained  concealed  and  imappre- 
hended;  and  this  action  was  instituted  by  appellant  in  the  Ken- 
ton circuit  court  to  recover  of  appellee,  on  the  bond  mentioned, 
the  sum  of  five  hundred  and  ninety-four  dollars  and  ninety-one 
cents  fraudulently  appropriated  by  Weitkamp  in  the  manner 
stated.  The  appellee  filed  answer  to  the  petition,  denying  any 
liability  on  the  bond,  except  to  the  extent  of  ninety-four  dollars 
and  ninety-one  cents,  made  up  of  small  amounts  taken  by  Weit- 
kamp from  the  cash  drawer,  or  collected  of  appellant's  custom- 
ers, which  it  tendered  to  appellant,  and,  in  addition  averred,  in 
substance,  that  the  remainder  of  the  sum  lost  to  appellant  is 
not  covered  by  the  terms  of  the  bond,  and  that  the  First  National 
Bank,  which  cashed  the  checks  raised  by  Weitkamp,  is  the  sole 
loser  by  his  fraud,  and  must  account  to  appellant,  under  the 
laws  of  banking,  for  the  amount  of  his  defalcation,  and,  fur- 
ther, that  appellee  cannot  be  held  liable  on  the  bond  given  for 
Weitkamp,  for  the  reason  that  appellant,  in  order  to  procure  the 
bond,  made  various  misrepresentations  as  to  the  duties  and  re- 
sponsibilities to  be  imposed  upon  Weitkamp,  because  of 
'"'^  which  alleged  misrepresentations  appellant  is  estopped  from 
recovering  on  the  bond.  After  the  filing  of  the  reply,  which 
controverted  the  affirmative  allegations  of  the  answer,  the  case 
went  to  trial,  and  upon  conclusion  of  appellant's  testimony,  the 
lower  court,  upon  appellee's  motion,  gave  the  jury  a  peremp- 
tory instruction  to  find  for  appellee,  which  they  accordingly  did. 
Judgment  was  thereupon  entered  dismissing  the  petition  and 
allowing  appellee  its  costs.  Thereafter  appellant  entered  mo- 
tion and  grounds  for  a  new  trial,  which  was  refused.  Of  the 
judgment  dismissing  its  petition  and  refusing  the  new  trial, 
appellant  now  complains,  and  asks  a  reversal  at  the  hands  of  this 
court. 

The  appellee  company  is  engaged  in  the  business  of  furnish- 
ing bonds  to  secure  the  honesty  and  fidelity  of  fiduciaries  and 
employes,  and  the  one  sued  on  in  this  case  provides,  among 
other  things,  that  appellee  "does  hereby  agree  that  it  will  within 
three  months  after  receipt  of  proof,  satisfactory  to  its  officers 
and  subject  to  the  conditions  hereinafter  expressed,  reimburse 
the  employer  [appellant],  to  an  amount  not  in  excess  of  the  pen- 
alty of  this  bond  [two  thousand  five  hundred  dollars],  for  such 
pecuniary  loss  as  the  employer  shall  have  sustained  of  money,  se- 
curities or  other  personal  property  belonging  to  the  employer,  or 
for  which  the  employer  is  responsible,  by  any  act  of  fraud  or  dis- 
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honesty  amounting  to  larceny  or  enit>ezzlement  committed  by  the 
employe  during  the  continuance  of  this  hond,  in  the  performance 
of  the  duties  of  said  office,  or  position,  or  such  otlier  position  as  he 
may  be  subsequently  appointed  to,  or  called  upon  to  till  by  the 
employer  in  said  service.'-'  The  bond  further  provided  that,  in 
case  of  discovery  of  default  or  loss,  the  appellant  should  give  im- 
mediate notice  to  appellee,  etc.  There  can  be  no  question  but 
that  the  covenants  of  the  bond  cover  such  a  loss  as  was  sustained 
by  the  appellant.  Its  *'^^  only  purpose  was  to  insure  against 
loss  that  might  result  to  appellant  from  the  fraud  or  dishonesty 
of  Weitkamp,  amounting  to  larceny  or  embezzlement,  whether 
the  loss  was  that  of  money,  securities  or  other  personal  property 
belonging  to  appellant,  or  for  which  it  might  be  made  respon- 
sible; and  the  indemnity  thus  afforded  by  the  bond  not  only 
applies  to  any  act  of  fraud  or  dishonesty  which  Weitkamp  may 
have  committed  in  the  performance  of  his  duties  as  bookkeeper, 
but  also  to  such  as  he  may  have  committed  in  any  other  position 
in  appellant's  employment  which  he  may  have  been  called  upon 
to  fill.  It  is  not  material,  therefore,  whether  the  fraudulent 
and  dishonest  acts  of  Weitkamp  which  caused  loss  to  appellant 
were  committed  by  the  making  of  false  entries  in  its  books,  by 
the  raising  of  its  checks,  or  by  abstracting  money  from  its  money 
drawer;  nor  is  it  material  whether  he  was  at  the  time  acting  as 
bookkeeper  or  in  some  other  capacity  in  appellant's  service.  In 
either  or  in  any  of  these  events,  appellee,  under  the  terms  of 
the  bond,  would  be,  and  is,  liable  for  the  loss  which  he  occa- 
sioned. 

There  can  be  no  doubt,  under  the  evidence  in  this  case,  but 
that  Weitkamp  was  authorized  by  appellant,  and  that  it  was  a 
part  of  his  duty,  to  receive  money  due  it  from  its  customers, 
and  to  draw  money  from  the  bank  in  which  appellant's  account 
was  kept;  and  it  was  also  his  duty  to  account  to  appellant  for 
the  moneys  thus  received.  His  failure  to  do  so  was  dishonest 
and  fraudulent,  and,  in  fact,  constituted  an  act  of  embezzlement ; 
and,  for  the  loss  resulting  to  his  employer  thereby,  appellee's  lia- 
bility is  fixed  by  the  terms  of  the  bond. 

It  was  not  necessary,  in  order  to  fix  the  liability  of  appellee 
upon  the  bond,  that  appellant  should  produce,  in  support  of  any 
claim  that  it  might  have  arising  thereunder,  ^''^  such  proof  as 
would  convict  Weitkamp  of  the  crime  of  larceny  or  embezzle- 
ment as  defined  by  the  laws  of  Kentucky.  Such  a  narrow  con- 
struction of  the  provisions  of  the  contract  is  not  required  bv  the 
law,  and  was  never  contemplated  by  the  parties  to  it.  While 
larceny  is  a  common-law  crime,  yet  in  this  state  the  punishment 
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therefor  is  statutory.  Embezzlement  is  purely  a  statutory 
crime,  but  the  terms  "larceny"  and  "embezzlement,"  in  the  bond 
or  policy  sued  on,  are  used  as  generic  terms  to  indicate  the  dis- 
honest and  fraudulent  breach  of  any  duty  or  obligation  upon  the 
part  of  an  employe  to  pay  over  to  his  employer,  or  account  to 
him  for,  any  money,  securities  or  other  personal  property,  the 
title  to  which  is  in  the  employer,  that  may  in  any  manner  come 
into  the  possession  of  the  employe. 

It  will  be  observed  that  the  bond  in  this  case  is  a  printed  one — 
prepared,  doubtless,  by  a  skilled  attorney  in  appellee's  employ. 
The  contract  expressed  therein  is  but  a  form  of  insurance,  and 
the  law  of  insurance  is  that,  in  the  construction  of  policies,  if 
there  be  any  ambiguity  in  them,  it  must  be  construed  most 
strongly  against  the  insurance  company.  In  American  Surety 
Co.  V.  Pauly,  170  U.  S.  133,  18  Sup.  Ct.  Rep.  552,  42  L.  ed.  977, 
Mr.  Justice  Harlan  admirably  states  this  rule  as  follows:  "If, 
looking  at  all  its  provisions,  the  bond  is  fairly  and  reasonably 
susceptible  of  two  constructions,  one  favorable  to  the  bank  and 
the  other  favorable  to  the  surety  company,  the  former,  if  con- 
gi stent  with  the  objects  for  which  the  bond  was  given,  must  be 
adopted;  and  this  for  the  reason  that  the  instrument  which  the 
court  is  invited  to  interpret  was  drawn  by  the  attorneys,  officers 
or  agents  of  the  surety  company.  This  is  a  well-established  rule 
in  the  law  of  insurance:  First  Nat.  Bank  v.  Hartford  Fire  Ins. 

Co.,  95  U.  S.  673,  24  L.  ed.  563 As  said  by  Lord  St. 

Leonards  ^"^'^  in  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  483 :  'It 
[a  life  policy]  is,  of  course,  prepared  by  the  company;  and  if, 
therefore,  there  should  be  any  ambiguity  in  it,  it  must  be  taken, 
according  to  law,  most  strongly  against  the  person  who  prepared 
it.'  There  is  no  sound  reason  why  this  rule  should  not  be  ap- 
plied in  their  case.  The  object  of  the  bond  in  suit  was  to  indem- 
nify or  insure  the  bank  against  loss  arising  from  any  act  of  fraud 
or  dishonesty  on  the  part  of  O'Brien  in  connection  with  his  du- 
ties as  cashier,  or  with  the  duties  to  which,  in  the  employer's 
service,  he  might  be  subsequently  appointed.  That  object  should 
rot  be  defeated  by  any  narrow  interpretation  of  its  provi- 
sions, nor  by  adopting  a  construction  favorable  to  the  company, 
if  there  be  another  construction  equally  admissible  under  the 
terms  of  the  instrument  executed  for  the  protection  of  the 
bank."  In  Fidelity  etc.  Co.  v.  Gate  City  Nat.  Bank,  97  Ga.  634, 
54  Am.  St.  Eep.  440,  25  S.  E.  392,  33  L.  R.  A.  821,  a  bond  sim- 
ilar to  the  one  under  consideration  was  executed  by  the  Fidelity 
and  Casualty  Company  to  indemnify  the  bank  against  loss  by 
reason  of  the  fraud  or  dishonesty  of  one  Lewis  Redwine  in  con- 
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nection  with  his  duties  as  paying  teller,  "or  the  duties  to  which 
in  the  employer's  service  he  may  he  subsequently  assigned  by  the 
employer."  After  the  execution  of  the  bond,  Eedwine  was  made 
assistant  cashier,  and  as  such  became  a  defaulter,  causing  loss 
to  the  bank  in  a  large  amount.  The  supreme  court  of  Georgia, 
in  discussing  the  liability  of  the  guaranty  company  on  the  bond, 
said:  "One  of  the  questions  for  decision  is  whether  or  not  the 
company  was  surety  for  him  in  the  latter  capacity  [that  of  as- 
sistant cashier].  In  view  of  the  comprehensiveness  of  the 
above-quoted  language,  it  would  be  difficult  to  hold  it  was  not. 
He  was  certainly  appointed  subsequent  to  the  execution  of  the 
bond  to  the  *'^*  office  of  assistant  cashier,  as  such  had  duties 
to  perform  in  his  employer's  service,  and  by  a  violation  of  those 
duties  brought  loss  to  the  master.  We  think  the  plain  language 
of  the  contract  covers  the  precise  state  of  facts  which  arose,  and 
that  the  company  is  as  much  bound  to  answer  to  the  bank  for 
Uedwine's  dishonesty  in  the  latter  capacity  as  in  the  former." 
Under  the  rule  announced  in  the  case  supra,  it  is  manifest  that 
though  Weitkamp,  in  the  application  made  by  appellant  to  ap- 
pellee for  the  bond  sued  on,  was  designated  as  a  bookkeeper  in 
its  service,  and  is  so  entitled  in  the  bond  itself,  the  fact  that  he 
was  intrusted  by  his  employer  with  the  duty  of  making  out 
checks,  and  drawing  money  from  the  bank  thereon,  did  not  re- 
lieve appellee  from  liability  on  the  bond,  as,  at  most,  the  addi- 
tional duty  was  only  one  that  was  assigned  him  by  his  employer 
subsequent  to  the  execution  of  the  bond,  and  was  allowed  by  the 
terms  of  the  bond  itself.  We  are  not,  however,  prepared  to  con- 
cede that  the  appellee  would  not  have  been  liable  for  the  dis- 
honesty of  Weitkamp  in  causing  loss  to  his  employer  by  raising 
the  checks  and  appropriating  the  money  thereby  received  from 
tlie  bank,  even  in  the  absence  of  the  provision  of  the  bond  men- 
tioned, for  we  incline  to  the  opinion  that  the  duty  of  making 
out  checks  and  procuring  money  of  the  bank  thereon  was  a  ser- 
vice that  might  properly  and  naturally  have  been  intrusted  to 
a  bookkeeper. 

It  is  contended  by  counsel  for  appellee  that  the  First  National 
Bank  of  Covington  is  liable  to  appellant  for  the  sum  embezzled 
by  Weitkamp,  and  that  it  therefore  has  no  cause  of  action  upon 
the  bond  executed  by  appellee.  We  do  not  so  understand  the  law. 
It  is  true  that  the  relation  of  a  bank  and  its  depositor  is  that  of 
debtor  and  creditor,  and  it  is  likewise  true  that  a  bank  must 
know  the  signature  of  a  depositor  who  draws  a  check  upon  it. 
We  may,  for  the  ^"^^  purposes  of  this  case,  even  admit  the  rule 
to  be  that  a  bank,  in  paying  a  forged  or  altered  check,  does  so 
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at  its  peril,  and  at  its  own  loss,  but  we  think  the  facts  of  this 
case  present  an  exception  to  this  rule.  It  was  known  to  the 
hank's  officers  that  Weitkamp  was  the  bookkeeper  and  trusted 
agent  of  appellant,  and  that  he  was  required  to  fill  up  and  cash 
its  checks,  though  without  authority  to  sign  them  in  his  own 
name  or  that  of  his  employer.  In  the  course  of  their  business 
relations  with  the  appellant,  its  officers  and  agents,  the  bank  offi- 
cers must  be  presumed  to  have  become  acquainted  with  their 
handwriting  and  that  of  Weitkamp;  and  therefore  any  change 
of  the  amount  of  a  check  from  appellant,  appearing  in  the  hand- 
writing of  Weitkamp,  would  have  excited  neither  alarm  nor  sus- 
picion in  their  minds,  as  such  alteration  or  change  would  have 
been  within  the  apparent  scope  of  Weitkamp's  authority;  and 
the  payment  by  the  bank  of  any  check  altered  by  him  under 
Buch  circumstances  would  not  impose  any  liability  on  the  bank 
to  reimburse  appellant  for  the  amount  thereof.  It  is  unneces- 
essary,  therefore,  to  determine  what  the  liability  of  the  bank 
to  appellant  would  have  been  under  other  circumstances.  But 
even  though  the  bank  were  liable  to  appellant  for  the  amount 
the  checks  were  raised,  that  fact  would  not,  in  our  opinion,  ex- 
onerate appellee  from  liability.  The  purpose  of  the  bond  was 
to  furnish  indemnity  to  appellant  for  loss  resulting  from  the 
fraud  or  dishonesty  of  Weitkamp.  The  position  of  appellee  was 
not  only  that  of  an  insurer,  but  that  of  a  surety  as  well,  and  in 
both  or  either  these  capacities  its  liability  is  primary  and  direct. 
It  would  be  restricting  the  law  of  both  insurance  and  suretyship 
to  an  absurd  degree  to  say  that  appellee  cannot  be  held  liable 
until  after  appellant,  having  exhausted  every  other  remedy,  or 
jjrosecuted  to  insolvency  any  others  who  ^'^^  might  be  liable,  is 
still  not  reimbursed.  In  other  words,  appellee's  liability  does 
not  depend  upon  whether  appellant  might  collect  the  stolen  five 
hundred  dollars  from  some  one  else.  Having  a  right  of  action 
against  the  defaulter,  Weitkamp,  appellant  has  also  a  right  of 
action  against  the  guarantor  of  his  honesty. 

It  is  also  contended  for  appellee  that  as  appellant,  in  answer 
to  certain  written  questions  propounded  to  it  by  appellee  before 
the  execution  of  the  bond,  in  substance  represented  that  Weit- 
kamp's position  in  its  service  would  only  be  that  of  bookkeeper, 
and  that  the  largest  amount  of  cash  likely  to  be  in  his  custody 
as  its  bookkeeper  would  be  only  a  few  dollars  in  the  cash 
drawer,  or  for  daily  deposit,  this  representation  amounted  to  a 
v^arranty,  and,  being  false,  had  the  effect  to  relieve  appellee 
from  liability  on  the  bond.     The  cause  of  action  declared  on  is 
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not,  in  our  opinion,  affected  by  the  representation  in  question. 
It  was  not  a  warranty,  or  so  intended.  Section  639  of  the  Ken- 
tucky Statutes  of  1899  provides  that  "all  statements  or  descrip- 
tions in  an  application  for  a  policy  of  insurance  shall  he  deemed 
representations  and  not  warranties;  nor  shall  any  misrepre- 
eentations,  unless  material  or  fraudulent,  prevent  a  recovery  on 
the  policy.*'  Viewed  in  the  light  of  this  statute,  and  of  the  well- 
known  rule  of  elementary  law  that  contracts  of  insurance  are 
to  be  construed  more  favorably  to  the  insured  than  the  insurer, 
the  answers  contained  in  the  application  were  not  warranties; 
and,  by  the  terms  of  the  bond  itself,  it  is  apparent  that  they  were 
neither  fraudulent  nor  material.  There  is  no  averment  in  the 
answer  that  the  bond  of  indemnity  would  not  have  been  executed 
if  the  answers  contained  in  the  application  had  shown  that 
Weitkamp  would  have  been  permitted  to  draw  money  from  the 
banks  on  checks  for  the  weekly  pay-roll,  nor  does,  the  ^"^"^  an- 
swer allege  that  appellee  was  in  any  way  misled  or  deceived  by 
appellant's  answers  to  its  written  questions.  They  were,  in- 
deed, mere  promissory  representations,  which,  in  the  language 
of  Mr.  Joyce  on  Insurance  (paragraph  190),  are  to  be  treated 
as  "mere  declarations  of  an  unexecuted  intention,  and  a  failure 
to  comply  with  such  declarations  is  not  fatal  to  a  recovery  upon 
a  contract  not  induced  by  it." 

Being  of  the  opinion  that  the  lower  court  erred  in  giving  the 
peremptory  instruction,  as  well  as  in  the  matter  of  refusing  ap- 
pellee a  new  trial,  the  judgment  is  reversed,  and  cause  remanded, 
with  directions  to  the  lower  court  to  set  aside  the  verdict  and 
judgment,  and  grant  appellant  a  new  trial,  and  for  further  pro- 
ceedings not  inconsistent  with  the  opinion  herein. 

Petition  for  rehearing  by  appellee  overruled. 


Fidelity  Insurance  is  the  subject  of  a  monographic  note  to  First 
Nat.  Bank  v.  Fidelity  etc.  Co.,  100  Am.  St.  Eep.  774-791,  where  the 
principal  case  is  cited  and  considered  with  other  decisions  on  this 
branch  of  the  law. 
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COERY  V.  MAYOR  OF  BALTIMORE. 

[96  Md.  310,  53  Atl.  942.] 

TAXATION— Shares  of  Corporate  Stock— Nonresident  Owners. 
Statutes  providing  that  shares  of  stock  in  all  corporations,  whether 
owned  by  residents  or  nonresidents,  shall  be  liable  to  assessment  and 
taxation,  and  that  stock  held  by  nonresident  stockholders  is  situate 
for  the  purpose  of  taxation  at  the  place  where  the  principal  office  of 
the  corporation  for  the  transaction  of  business  is  located,  are  valid 
when  applied  to  the  stock  of  a  domestic  corporation  owned  by  a  non- 
resident, and  not  invalid  as  imposing  a  personal  tax  upon  a  nonresi- 
dent, beyond  the  power  of  the  state,     (pp.  366,  367.) 

TAXATION  Of  Shares  of  Corporate  Stock — Due  Process  of  Law. 
A  statute  providing  that  the  valuation  and  assessment  of  corporate 
stock  as  fixed  by  the  proper  officer  shall  be  final  unless  appealed  from 
within  a  certain  time,  but  not  providing  for  the  giving  of  notice  to 
the  owner  of  the  stock  assessed,  is  not  invalid  as  authorizing  the 
taking  of  property  without  due  process  of  law,  for  the  reason  that 
the  corporation  represents  the  stockholder  and  may  appeal  if  the 
valuation  fixed  is  deemed  unjust,     (p.  367.) 

TAXATION  of  Corporate  Stock — Nonresident  Owner. — A  city 
charter  providing  that  no  stock  of  a  corporation  situate  therein 
owned  by  persons  residing  outside  thereof  shall  be  taxed,  applies 
only  to  resident  owners  within  the  state  and  not  to  nonresident 
owners  of  stock,     (p.  367.) 

W.  P.  Maulsby,  Jr.,  and  W.  S.  Bryan,  Jr.,  for  the  appellant. 

0.  Bryan  and  W.  P.  T\Tiyte,  for  the  appellee. 

^^^  BRISCOE,  J.  James  C.  Corry,  a  resident  of  the  state 
of  Pennsylvania,  and  a  nonresident  of  the  state  of  Maryland, 
filed  a  bill  in  circuit  ^**  court  No.  2  of  Baltimore  city  on  be- 
half of  himself  and  other  nonresident  stockholders  of  the  New 
York  and  Baltimore  Transportation  Line,  a  corporation  of  the 

(364) 
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state  of  Maryland,  against  the  mayor  and  city  council  of  Balti- 
more, James  P.  Gorter,  collector,  Murray  Vandiver,  treasurer 
of  the  state  of  Maryland,  and  the  New  York  and  Baltimore 
Transportation  Line,  to  restrain  and  enjoin  the  defendants  from 
collecting  certain  state  and  municipal  taxes  for  the  year  1899 
on  one  hundred  and  fifty  shares  of  the  capital  stock  of  the 
transportation  company,  of  the  par  value  of  twenty  dollars  per 
share.  The  defendants  answered  the  bill,  but  subsequently 
these  answers  were  withdrawn,  and  by  an  agreement  demurrers 
were  considered  as  filed  by  the  defendants;  and  from  a  decree 
of  the  circuit  court  of  Baltimore  city  of  the  24th  of  June,  1902, 
sustaining  the  demurrers  and  dismissing  the  plaintiff's  bill, 
this  appeal  has  been  taken. 

The  principal  and  important  question  presented  by  the  case 
is  whether  the  method  of  taxation  provided  by  the  statutes  of 
Maryland  of  stocks  in  Maryland  corporations  held  by  nonresi- 
dents of  the  state  is  valid  and  constitutional.  The  provisions 
of  the  several  statutes  of  the  state  relating  to  the  tax  will  be 
found  in  sections  2,  4, 141,  and  144  of  the  eighty-first  article  of 
the  Code  of  Public  General  Laws  and  in  the  Supplement  of  the 
Code  of  1900.  These  statutes  distinctly  provide  that  the  shares 
of  capital  stock  of  all  corporations,  whether  owned  by  residents 
or  nonresidents,  shall  be  liable  to  assessment  and  taxation,  and 
by  section  131  of  the  Code  the  stock  held  by  nonresident  stock- 
holders in  steamboat  or  other  companies,  etc.,  is  situate  for  the 
purpose  of  taxation  at  the  place  where  its  principal  office  for 
the  transaction  of  business  is  located;  that  is,  in  this  case,  in 
the  city  of  Baltimore.  The  mode,  method,  and  manner  of  the 
assessment,  valuation,  and  taxation,  as  applicable  to  stock  held 
by  nonresident  shareholders  is  clearly  and  fully  provided  and 
directed  by  the  several  statutes,  and  it  is  admitted  that  the 
taxes  in  this  case  were  imposed  according  to  the  provisions  of 
the  statutes. 

^^^  The  appellant  urges  four  grounds  why  the  tax  laws  of 
the  state  here  in  dispute  are  not  constitutional  and  valid:  1. 
Because  the  tax  is  a  personal  one,  and  is  beyond  the  powers  and 
jurisdiction  of  the  state  to  levy  a  personal  tax  against  a  non- 
resident of  the  state;  2.  To  enforce  the  collection  "is  taking 
property  without  due  process  of  law"  or  color  of  right,  and  in 
contravention  of  the  constitution  of  the  United  States;  3.  That 
no  provision  is  made  by  the  statutes  for  a  hearing  or  oppor- 
tunity to  be  heard  by  the  nonresidents  of  the  state;  4.  That 
the  levy  of  the  city  tax  upon  stock  held  by  nonresidents  in  cor- 
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porations  in  Baltimore  city  is  exempt  by  the  new  charter  (Act 
1898,  c.  123).  Some  of  the  questioos  raised  on  this  appeal  can 
hardly,  at  this  date,  be  regarded  as  res  nova  in  this  court. 
Similar  statutes  have  been  enacted  from  time  to  time  by  the 
general  assembly  of  the  state  imposing  a  tax  upon  corporate 
stock  in  Maryland  corporations  held  by  nonresidents,  and  in 
one  form  or  another  have  been  brought  to  this  court  for  construc- 
tion. The  principle  of  this  legislation  has  been  upheld  and 
recognized  by  this  court  in  all  the  cases,  except  where  the  stat- 
ute was  plainly  in  contravention  of  the  state  or  federal  con- 
stitutions. Whatever  may  be  the  adjudications  in  other  states, 
it  is  quite  certain  that  in  the  construction  of  this  statute  we 
are  to  be  controlled  by  the  decisions  of  our  own  court  in  so  far 
as  they  are  applicable  to  the  case.  It  is  distinctly  declared  by 
the  fifteenth  article  of  the  bill  of  rights  that  "every  person  in 
the  state  or  person  holding  property  therein,  ought  to  contrib- 
ute his  proportion  of  public  taxes  for  the  support  of  the  govern- 
ment, according  to  his  actual  worth  in  real  or  personal  prop- 
erty." In  the  case  of  Mayor  etc.  of  City  of  Baltimore  v.  Balti- 
more City  Pass.  Ey.  Co.,  57  'Md.  31,  it  is  said  that  express  pro- 
vision is  made  by  the  act  for  valuing  the  stock  owned  by  non- 
residents at  the  place  where  the  company  has  its  principal  office 
for  the  transaction  of  business,  that  the  shares  of  stock  held  by 
nonresidents  are  liable  to  taxation,  ^^^  and  that  for  the  pur- 
poses of  taxation  such  shares  are  situate  in  the  city  of  Baltimore, 
where  the  appellee  has  its  principal  office.  The  provisions  of 
the  statute  under  discussion  clearly  fixes  the  situs  of  stock  held 
by  nonresidents  for  taxation  at  tlie  place  of  the  principal  office 
of  business  of  the  corporation  within  the  state,  and,  the  shares 
of  stock  being  taxable  property  under  the  statute,  the  state  and 
municipality  of  Baltimore,  under  the  conceded  facts  of  this 
case,  clearly  had  jurisdiction  to  impose  a  tax  upon  the  property 
situate  here,  and  to  collect  taxes  thereon,  notwithstanding  the 
fact  that  the  appellant  was  a  nonresident  of  the  state.  It  would 
answer  no  good  purpose  to  discuss  at  length  the  question  of  the 
constitutionality  of  this  tax  in  the  light  of  the  many  and  recent 
adjudications  of  this  court  upon  the  subject,  but  we  need  only 
refer  to  the  following  cases,  which  sustain  the  conclusion  we 
have  reached:  American  Coal  Co.  v.  County  Commrs.  of  Al- 
leghany Coimtv,  59  Md.  185 ;  United  States  Electric  Power  etc. 
Co.  v.  State,  79  Md.  70,  28  Atl.  768;  Crown  Cork  etc.  Co.  v. 
State,  87  Md.  696,  67  Am.  St.  Rep.  371,  40  Atl.  1074;  Ameri- 
can Casualty  Ins.  Co.'s  Case,  82  Md.  563,  34  Atl.  778,  38  L.  R. 
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A.  97 ;  Bonaparte  v.  State,  63  Md.  456 ;  Baldwin  v.  Washing- 
ton County,  85  Md.  587,  43  Atl.  857 ;  Kinehart  v.  Howard,  90 
Md.  1,  44  Atl.  1040. 

The  second  and  third  objections  urged  by  the  appellant  are 
that  section  144  of  article  81  of  the  Code  fails  to  provide  a 
notice  to  the  shareholder  of  the  assessment  and  valuation  of  this 
property,  and  he  was,  therefore,  without  an  opportunity  to  be 
heard  as  to  the  value  of  the  shares,  and  to  enforce  the  collec- 
tion would  be  "taking  property  without  due  process  of  law." 
This  section  of  the  Code  was  under  consideration  in  the  re- 
cent case  of  James  Clark  Distilling  Co.  v.  Mayor  etc.,  95  Md. 
468,  52  Atl.  661,  and  we  distinctly  said  that :  "A  notice  to  each 
shareholder  is  unnecessary,  because  the  corporation  represents 
the  shareholder.  If  the  valuation  is  not  satisfactory,  an  appeal 
may  be  taken  by  the  corporation  for  the  shareholder.  An  oppor- 
tunity is  thus  afforded  for  the  shareholders  to  be  heard  through 
the  corporation,  and  that  gratifies  all  the  requirements  of  the 
law.*'  *^^  It  will  be  also  seen  that  sections  141  and  144  of 
article  81  of  the  Code  do  not  contemplate  a  personal  notice  to 
the  property  holder,  but  a  compliance  with  the  requirements  of 
the  statute  is  a  sufficient  notice  to  the  nonresident  property 
holder  of  the  assessment  and  valuation  of  the  property.  We 
find  nothing  in  the  cases  of  Gittings  v.  Mayor  etc.,  95  Md.  419, 
52  Atl.  937,  Ulman  v.  Baltimore  etc.,  72  Md.  609,  21  Atl.  711, 
Alleghany  County  Commrs.  v.  Union  Min.  Co.,  61  Md.  545,  re- 
lied upon  by  the  appellant,  in  conflict  with  this  construction 
of  the  statute. 

The  appellant's  fourth  contention  is  that  the  shares  of  stock 
held  by  him  are  exempt  from  city  taxes  by  reason  of  the  pro- 
vision of  the  city  charter  (Acts  1898,  c.  123),  which  provides 
that  no  stocks,  bonds,  mortgages,  certificates,  or  other  evidences 
of  indebtedness  of  any  bank  or  other  corporation  situate  within 
the  limits  of  the  city,  which  are  owned  or  held  by  persons  resid- 
ing without  said  limits,  shall  be  subject  to  taxation  for  the 
purpose  above  set  forth:  City  Charter,  sec.  6,  subsec.  "Taxes" 
(Acts  1898,  c.  123).  This  section  of  the  charter  has  no  refer- 
ence to  stocks,  bonds,  etc.,  owned  and  held  by  nonresidents  of 
the  state.  It  applies  to  persons  living  within  the  state,  but 
without  the  limits  of  Baltimore  city;  that  is,  to  stocks,  bonds, 
etc.,  held  by  persons  residing  within  the  coimties  and  cities  of 
the  state.     It  therefore  has  no  application  to  this  case. 

We  have  examined  the  federal  decisions  bearing  upon  the 
questions  raised  on  this  appeal,  and  find  them  in  harmony  with 
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the  views  we  have  expressed.  We  cite  the  following  cases  ia 
support  of  the  conclusion  reached  by  us  in  this  case:  New  Or- 
leans V.  Stemple,  175  U.  S.  309,  20  Sup.  Ct.  Rep.  110,  44  L. 
ed.  174;  Savings  etc.  Soc.  v.  Multnomah  Co.,  169  TJ.  S.  421, 
18  Sup.  Ct.  Eep.  392,  42  L.  ed.  803;  McCulloch  v.  Maryland, 
4  Wheat.  316,  4  L.  ed.  579;  Coe  v.  Town  of  Errol,  116  U.  S. 
517,  6  Sup.  Ct.  Rep.  475,  29  L.  ed.  715;  Pullman  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  11  Sup.  Ct.  Rep.  876,  35  L.  ed. 
613;  Bank  v.  Sedg^nck,  104  U.  S.  Ill,  26  L.  ed.  703;  Kirtland 
V.  Hotchkiss,  100  U.  S.  491,  25  L.  ed.  558 ;  Bristol  v.  Washing- 
ton Co.,  177  U.  S.  139,  20  Sup.  Ct.  Rep.  585,  44  L.  ed.  701. 
We  hold,  therefore,  that  the  shares  of  stock  held  and  owned  by 
the  appellant,  a  nonresident  of  the  state,  in  a  Maryland  cor- 
poration, are  liable  to  taxation  under  the  statutes  of  this 
*^^  state,  and  that  the  tax  is  not  in  violation  of  either  the 
state  or  federal  constitution.  For  these  reasons  the  decree  of 
the  circuit  court  No.  2  of  Baltimore  city  will  be  affirmed  with 
costs. 


The  Principal  Case  was  carried  by  writ  of  error  to  the  supreme 
court  of  the  United  States,  and  the  judgment  of  the  court  of  appeals 
of  Maryland  was  there  affirmed.  The  case  is  reported  as  Corry  v. 
Mayor  of  Baltimore,  196  U.  S.  466,  25  Sup.  Ct.  Kep.  397,  and  the 
opinion  as  delivered  by  Mr.  Justice  White  is  as  follows: 

"The  subjects  and  methods  of  taxation  of  property  within  the 
state  of  Maryland  are  regulated  generally  by  article  81  of  the  Code 
of  Public  General  Laws  of  that  state. 

"A  tax  for  state  purposes  and  one  for  local  purposes  is  laid  upon 
all  property.  In  each  year  the  officers  of  domestic  corporations  are 
required  to  furnish  information  respecting  the  value  of  the  shares  of 
stock  in  such  corporations  to  the  state  tax  commissioner,  who  de- 
termines the  aggregate  value  thereof,  deducts  therefrom  the  assessed 
value  of  the  real  estate  owned  by  the  corporation,  and  the  quotient, 
obtained  by  dividing  the  remainder  by  the  total  number  of  shares  of 
stock,  is  treated  as  the  taxable  value  of  each  share,  subject,  how- 
ever, to  correction  on  appeal  to  the  state  comptroller  and  state  treas- 
urer after  notice  to  the  corporation  of  the  valuation  fixed  by  the  tax 
commissioner.  The  rate  of  the  state  tax  is  determined  by  the  general 
assembly,  and  that  for  municipal  purposes  in  Baltimore  is  fixed  by  the 
mayor  and  council  of  that  city.  The  levy  on  property  in  Baltimore, 
both  for  state  and  city  purposes,  is  made  by  the  municipal  author- 
ities. In  case  of  stock  in  Maryland  corporations  owned  by  nonresi- 
dents the  statutes  declare  that  the  situs  of  such  stock,  for  the  pur- 
pose of  taxation,  shall  be  at  the  principal  office  of  the  corporation  in 
Maryland,  and  such  shares  are  there  assessed  at  their  value  to  the 
owners.     The  statutes  undoubtedly  impose  upon  a  Maryland  corpora- 
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tion  the  duty  of  paying  for  and  on  account  of  the  owners  the  taxes 
assessed  in  respect  of  the  shares,  and  compel  such  payment  without 
reference  to  the  dividends,  giving  to  the  corporation  a  lien  upon  the 
shares  of  stock,  and  entitling  the  corporation,  when  it  pays  the  taxes, 
to  proceed  by  a  personal  action  to  recover  the  amount  paid:  Dugan 
V.  Baltimore,  1  Gill  &  J.  499,  502;  Baltimore  v,  Howard,  6  Har.  & 
J.  383,  394;  American  Coal  Co.  v.  Alleghany  County,  59  Md.  197;  Hull. 
V.  Southern  Development  Co.,  89  Md.  8,  11,  42  Atl.  943. 

"The  Maryland  decisions  have  also  settled  that  the  tax  is  on  the 
stockholder  personally,  because  of  his  ownership  of  the  stock,  and 
is  not  on  the  stock  in  rem  or  on  the  corporation.  The  Maryland  doc- 
trine on  the  subject  is  shown  by  the  opinion  of  the  court  of  appeals 
of  Maryland  in  United  States  Electric  Power  etc.  Co.  v.  State,  79 
Md.  63,  28  Atl.  768,  where  the  court  said  (79  Md.  70,  28  Atl.  768): 
'But  the  tax  is  not  a  tax  upon  the  stock  or  upon  the  corporation,  but 
upon  the  owners  of  the  shares  of  stock,  though  the  officers  of  the 
corporation  are  made  the  agents  of  the  state  for  the  collection  of  the 
state  tax.  It  is  not  material  what  assets  of  other  property  make  up 
the  value  of  the  shares.  Those  shares  are  property,  and,  under  exist- 
ing laws,  are  taxable  property.  They  belong  to  the  stockholders  re- 
spectively and  individually,  and  when,  for  the  sake  of  convenience 
in  collecting  the  tax  thereon,  the  corporation  pays  the  state  tax  upon 
these  shares  into  the  state  treasury,  it  pays  the  tax,  not  upon  the 
company's  own  property,  nor  for  the  company,  but  upon  the  property 
of  each  stockholder,  and  for  each  stockholder  respectively,  by  whom 
the  company  is  entitled  to  be  reimbursed.  Hence,  when  the  owner  of 
the  shares  is  taxed  on  account  of  his  ownership,  and  the  tax  is  paid 
for  him  by  the  company,  the  tax  is  not  levied  upon  or  collected  from 
the  corporation  at  all.'  See,  also,  Hull  v.  Southern  Development  Co., 
89  Md.  8,  11,  4  Atl.  943. 

"Substantially  similar  laws  for  the  taxing  of  stock  in  Maryland 
corporations  were  in  force  in  Maryland  at  the  time  of  the  incor- 
poration of  the  transportation  company,  and  have  been  in  force  ever 
since. 

"All  the  claims  of  federal  right  here  asserted  are  embraced  in  and 
will  be  disposed  of  by  passing  on  two  propositions,  which  we  shall 
consider  separately. 

"The  first  proposition  is  that,  as  the  authority  of  the  state  of 
Maryland  to  tax  is  limited  by  the  effect  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  state,  and  as  the  tax  in  question 
was  not  in  rem  against  the  stock,  but  was  in  personam  against  the 
owner,  the  power  attempted  to  be  exercised,  as  it  imposed  a  personal 
liability,  was  wanting  in  due  process  of  law. 

"The  court  of  appeals  of  Maryland  disposed  of  this  contention  by 
deciding  that  it  was  in  the  power  of  the  state  of  Maryland  to  fix. 
Am.  St.  Rep.,  Vol.  103—24 
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for  the  purposes  of  taxation,  the  situs  of  stock  in  domestic  corpora- 
tions held  by  a  nonresident.  It  also  held  that,  as  such  corporations 
were  created  by  the  state,  and  were  subject  to  its  regulating  au- 
thority, it  was  within  its  power  to  impose,  as  a  condition  to  the 
right  to  acquire  stock  in  such  corporations,  the  duty  of  paying  the 
taxes  assessed  on  the  stock,  and,  moreover,  that  the  state  might  com- 
pel the  corporation  to  pay  such  taxes  on  behalf  of  the  stockholder, 
and  confer  upon  the  corporation  a  right  of  action  to  obtain  reim- 
bursement from  a  stockholder  when  the  payment  was  made.  The 
court,  in  its  opinion  in  this  case,  did  not  expressly  elaborate  the 
foregoing  considerations,  but  contented  itself  by  referring  to  previ- 
ous decisions  by  it  made.  Among  the  cases  so  referred  to  was  the 
case  of  American  Coal  Co.  v.  Alleghany  County,  59  Md.  185,  193, 
where  it  was  said:  'The  appellant  is  a  Maryland  corporation,  deriv- 
ing its  existence  and  all  its  powers  and  franchises  from  this  state. 
And  such  being  the  case,  it  is  settled  that  the  sovereign  power  of 
taxation  extends  to  everything  which  exists  by  the  authority  of  the 
state,  or  which  is  introduced  by  its  permission,  except  where  such 
power  is  expressly,  or  by  necessary  implication,  excluded.  The  sep- 
arate shares  of  the  capital  stock  of  the  corporation  are  authorized 
to  be  issued  by  the  charter  derived  from  the  state,  and  are  subject 
to  its  control  in  respect  to  the  right  of  taxation,  and  every  person 
taking  such  shares,  whether  resident  or  nonresident  of  the  state, 
must  take  them  subject  to  such  state  power  and  jurisdiction  over 
them.  Hence,  the  state  may  give  the  shares  of  stock  held  by  indi- 
vidual stockholders  a  special  or  particular  situs  for  purposes  of  taxa- 
tion, and  may  provide  special  modes  for  the  collection  of  the  tax 
levied  thereon.' 

"That  it  was  rightly  determined  that  it  was  within  the  power 
of  the  state  to  fix,  for  the  purposes  of  taxation,  the  situs  of  stock 
in  a  domestic  corporation,  whether  held  by  residents  or  nonresi- 
dents, is  so  conclusively  settled  by  the  prior  adjudications  of  this 
court  that  the  subject  is  not  open  for  discussion.  Indeed,  it  was  con- 
ceded in  the  argument  at  bar  that  no  question  was  made  on  this 
subject.  The  whole  contention  is  that,  albeit  the  situs  of  the  stock 
was  in  the  state  of  Maryland  for  the  purposes  of  taxation,  it  was 
nevertheless  beyond  the  power  of  the  state  to  personally  tax  the 
nonresident  owner  for  and  on  account  of  the  ownership  of  the  stock, 
and  to  compel  the  corporation  to  pay,  and  confer  upon  it  the  right 
to  proceed  by  a  personal  action  against  the  stockholder  in  case  the 
corporation  did  pay.  Eeiterated  in  various  forms  of  expression, 
the  argument  is  this:  that  as  the  situs  of  the  stock  within  the  state 
was  the  sole  source  of  the  jurisdiction  of  the  state  to  tax,  the  taxa- 
tion must  be  confined  to  an  assessment  in  rem  against  the  stock,  with 
a  remedy  for  enforcement  confined  to  the  sale  of  the  thing  taxed, 
and  hence  without  the  right  to  compel  the  corporation  to  pay,  or 
to  give  it,  when  it  did  pay,  a  personal  action  against  the  owner. 

"But  these  contentions  are  also  in  effect  long  since  foreclosed  by 
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decisions  of  this  court:  First  Nat.  Bank  v.  Kentucky,  9  Wall.  353,  19 
L.  ed.  701;  Tappan  v.  Merchants'  Nat.  Bank,  19  Wall.  490,  22  L.  ed. 
189.  In  First  Nat.  Bank  v.  Kentucky,  9  Wall.  361,  362,  19  L.  ed. 
703),  it  was  said:  *If  the  state  cannot  require  of  the  bank  to  pay 
the  tax  on  the  shares  of  its  stock,  it  must  be  because  the  constitu- 
tion of  the  United  States,  or  some  act  of  Congress,  forbids  it 

**  'If  the  state  of  Kentucky  had  a  claim  against  a  stockholder  of 
the  bank  who  was  a  nonresident  of  the  state,  it  could  undoubtedly 
collect  the  claim  by  legal  proceeding,  in  which  the  bank  could  be  at- 
tached or  garnisheed,  and  made  to  pay  the  debt  out  of  the  means 
of  its  shareholders  under  its  control.  This  is,  in  effect,  what  the  law 
of  Kentucky  does  in  regard  to  the  tax  of  the  state  on  the  bank 
shares. ' 

"And  it  was  further  observed  (9  Wall.  363,  19  L.  ed.  704):  'The 
mode  under  consideration  is  the  one  which  Congress  itself  has 
adopted  in  collecting  its  tax  on  dividends,  and  on  the  income  arising 
from  bonds  of  corporations.  It  is  the  only  mode  which,  certainly 
and  without  loss,  secures  the  payment  of  the  tax  on  all  the  shares, 
resident  or  nonresident;  and,  as  we  have  already  stated,  it  is  the 
mode  which  experience  has  justified  in  the  New  England  states  as 
the  most  convenient  and  proper,  in  regard  to  the  numerous  wealthy 
corporations  of  those  states.' 

"But  it  is  insisted  that  these  rulings  concerned  taxation  by  the 
states  of  the  shares  of  stock  in  national  banks,  under  the  provisions 
of  the  national  banking  act,  and  are  therefore  not  applicable.  The 
contention  is  thus  expressed:  'This  act  forms  a  part  of  the  charter 
of  the  national  banks,  and  provides  for  this  liability.  Charters  can 
and  frequently  do  undoubtedly  provide  for  a  personal  liability  of 
stockholders  in  various  forms;  the  liability  to  creditors  of  the  cor- 
poration is  one  of  the  common  illustrations,  and  the  liability  may 
be  thus  imposed  for  a  tax  as  well  as  for  any  other  debt  or  obligation. 
The  court  therefore  held  fin  the  Tappan  case,  page  500]  that  under 
the  national  banking  act  the  shareholders  were  liable,  because'  that 
act  "made  it  the  law  of  the  property."  The  liability  arose,  not  out 
of  the  taxing  power  of  the  sovereign,  but  from  the  subscription  or 
charter  contract  of  the  subject.' 

"In  substance,  the  contention  is  that  the  conceded  principle  has 
no  application  to  taxation  by  a  state  of  shares  of  stock  in  a  corpo- 
ration created  by  it,  because,  by  the  constitution  of  the  United 
States,  the  states  are  limited  as  to  taxation  to  persons  and  things 
within  their  jurisdiction,  and  may  not,  therefore,  impose  upon  a  non- 
resident, by  reasot  of  his  property  within  the  state,  a  personal  obli- 
gation to  pay  a  tax.  By  the  operation,  therefore,  of  the  constitu- 
tion of  the  United  States,  it  is  argued  the  states  are  restrained  from 
affixing,  as  a  condition  to  the  ownership  of  stock  in  their  domestic 
corporations  by  nonresidents,  a  personal  liability  for  taxes  upon  such 
stock,  since  the  right  of  the  nonresident  to  own  property  in  the  re- 
spective states  is  protected  by  the  constitution  of  the  United  States. 
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and  may  not  be  impaired  by  subjecting  such  ownership  to  a  personal 
liability  for  taxation.  But  the  contention  takes  for  granted  the 
very  issue  involved.  The  principle  upheld  by  the  rulings  of  this 
court  to  which  we  have  referred,  concerning  the  taxation  by  the 
states  of  stock  in  national  banks,  is  that  the  sovereignty  which  cre- 
ates a  corporation  has  the  incidental  right  to  impose  reasonable  regu- 
lations concerning  the  ownership  of  stock  therein,  and  that  a  regula- 
tion establishing  the  situs  of  stock  for  the  purpose  of  taxation,  and 
compelling  the  corporation  to  pay  the  tax  on  behalf  of  the  share- 
holder, is  not  unreasonable  regulation.  Applying  this  principle,  it 
follows  that  a  regulation  of  that  character,  prescribed  by  a  state, 
in  creating  a  corporation,  is  not  an  exercise  of  the  taxing  power 
of  the  state  over  persons  and  things  not  subject  to  its  jurisdiction. 
And  we  think,  moreover,  that  the  authority  so  possessed  by  the  state 
carries  with  it  the  power  to  endow  the  corporation  with  a  right  of 
recovery  against  the  stockholder  for  the  tax  which  it  may  have  paid 
on  his  behalf.  Certainly,  the  exercise  of  such  a  power  is  no  broader 
than  the  well-recognized  right  of  a  state  to  aflGLx  to  the  holding  of 
stock  in  a  domestic  corporation  a  liability  on  a  nonresident  as  well 
as  a  resident  stockholder  in  personam,  in  favor  of  the  ordinary  cred- 
itors of  the  corporation:  Flash  v.  Conn,  109  U,  S.  371,  27  L.  ed.  966, 
3  Sup.  Ct.  Eep.  263;  Whitman  v.  National  Bank,  lT6  U.  S.  559,  44 
L.  ed.  587,  20  Sup.  Ct.  Eep.  477;  Nashua  Sav.  Bank  v.  Anglo-Ameri- 
can Land  etc.  Co.,  189  U.  S.  221,  230,  23  Sup.  Ct.  Eep.  517,  47  L.  ed. 
782,  786,  and  cases  cited;  Piatt  v.  Wilmot,  193  U.  S.  602,  612,  24 
Sup.  Ct.  Eep.  542,  48  L.  ed.  809,  813. 

"Whilst  it  is  true  that  the  liability  of  the  nonresident  stockholder 
in  the  case  before  us,  as  enforced  by  the  laws  of  Maryland,  was  not 
directly  expressed  in  the  charter  of  the  corporation,  it  nevertheless 
existed  in  the  general  laws  of  the  state  at  the  time  the  corporation 
was  created,  and,  be  this  as  it  may,  certainly  existed  at  the  time  of 
the  extension  of  the  charter.  This  is  particularly  the  case,  since 
the  constitution  of  Maryland,  for  many  years  prior  to  the  extension 
of  the  charter  of  the  transportation  company  contained  the  reserved 
right  to  alter,  amend,  and  repeal.  From  all  the  foregoing  it  resulted 
that  the  provisions  of  the  general  laws  and  of  the  constitution  of 
Maryland  were  as  much  a  part  of  the  charter  as  if  expressly  em- 
bodied therein.  Nor  can  this  conclusion  be  escaped  by  the  conten- 
tion that,  as  the  provisions  of  the  statute  imposing  on  nonresident 
stockholders  in  domestic  corporations  a  liability  for  taxes  on  their 
stock  violated  the  constitution  of  the  United  States,  therefore  such 
unconstitutional  requirements  cannot  be  treated  aS  having  been  in- 
corporated in  the  charter,  for  this  argument  amounts  only  to  reas- 
serting the  erroneous  proposition  which  we  have  already  passed  upon. 

"Having  disposed  of  the  first  proposition  we  come  to  consider  the 
second,  which  is  that  the  legislation  of  the  state  of  Maryland  is  re- 
pugnant to  the  constitution  of  the  United  States,  because  of  the 
omission  to  directly  require  the  giving  of  notice  to  the  nonresident 
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stockholder  of  assessments  on  his  stock,  and  opportunity  for  contest 
by  him  as  to  the  correctness  of  the  valuation  fixed  by  the  taxing 
officers.  The  highest  court  of  the  state  of  Maryland  has  construed 
the  statutory  provisions  in  question  as,  in  legal  effect,  constituting 
the  corporation  the  agent  of  the  stockholders  to  receive  notice  and 
to  represent  them  in  proceedings  for  the  correction  of  an  assessment. 
Thus,  in  James  Clark  Distilling  Co.  v.  Cumberland,  95  Md.  468,  52 
Atl.  661,  the  court  said  (95  Md.  475,  52  Atl.  663):  'A  notice  to  each 
shareholder  is  unnecessary,  because  the  corporation  represents  the 
shareholders.  The  officers  of  the  corporation  are  required  by  the 
code  to  make  an  annual  return  to  the  state  tax  commissioner,  and 
upon  the  information  disclosed  by  that  return  the  valuation  of  the 
capital  stock  is  placed  each  year.  If  the  valuation  is  not  satisfac- 
tory, an  appeal  may  be  taken  by  tHe  corporation  for  the  sharehold- 
ers. An  opportunity  is  thus  afforded  for  the  shareholders  to  be 
heard  through  the  corporation,  and  that  gratifies  all  the  require- 
ments of  law.  If  each  and  every  shareholder  in  the  great  number 
of  companies  throughout  the  state  had  a  right  to  insist  upon  a  no- 
tice before  an  assessment  of  his  shares  could  be  made,  and  if  each 
were  given  a  separate  right  of  appeal,  it  would  be  simply  impossible 
to  fix  annually  a  valuation  on  shares  of  capital.  The  policy  of  the 
law  is  to  treat  the  corporation  not  merely  as  tax  collector  after  the 
tax  has  been  levied,  but  to  deal  with  it  as  the  representative  of  the 
shareholders  in  respect  to  the  assessment  of  the  shares,  and  when 
notice  has  been  given  to  the  corporation,  and  it  has  the  right  to  be 
heard  on  appeal,  notice  is  thereby  given  to  the  shareholders,  and 
they  are  accorded  a  hearing.  This  is  so  in  every  instance  where 
the  assessment  is  made  by  the  state  tax  commissioner,  because  the 
revenue  laws  throughout  treat  the  corporation  as  the  representative 
of  the  shareholders,  and  as  no  official  other  than  the  tax  commis- 
sioner has  power  to  assess  capital  stock,  no  notice  other  than  the 
one  given  by  him  is  necessary;  and,  as  no  notice  other  than  the  one 
given  by  him  is  necessary,  a  notice  by  the  municipality  to  each 
shareholder  is  not  requisite.' 

"If  a  tax  was  expressly  imposed  upon  the  corporation,  the  stock- 
holders, though  interested  in  the  preservation  of  the  assets  of  the 
corporation,  could  not  be  heard  to  object  that  the  statute  did  not 
provide  for  notice  to  them  of  the  making  of  the  assessment.  The 
condition  attached  by  the  Maryland  law  to  the  acquisition  of  stock 
in  its  domestic  corporations,  that  the  stockholders,  for  the  purpose 
of  notice  of  the  assessment  of  the  stock  and  proceedings  for  the 
correction  of  the  valuation  thereof,  shall  be  represented  by  the  cor- 
poration, is  not,  in  our  opinion,  an  arbitrary  and  unreasonable  one, 
when  it  is  borne  in  mind  that  the  corporation,  through  its  officers, 
is,  by  the  voluntary  act  of  the  stockholders,  constituted  their  agent, 
and  vested  with  the  control  and  management  of  all  the  corporate 
property— that  which  gives  value  to  the  shares  of  stock,  and  in  re- 
spect to  which  the  taxes  are  but  mere  incidents  in  the  conduct  of 
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the  business  of  the  corporation.  The  possibility  that  the  state  tax- 
ing officials  may  abuse  their  power,  and  fix  an  arbitrary  and  unjust 
valuation  of  the  shares,  and  that  the  officers  of  the  corporation  may 
be  recreant  in  the  performance  of  the  duty  to  contest  such  assess- 
ments, does  not  militate  against  the  existence  of  the  power  to  re- 
quire the  numerous  stockholders  of  a  corporation  chartered  by  the 
state,  particularly  those  resident  without  the  state,  to  be  represented 
in  proceedings  before  the  taxing  officials  through  the  agency  of  the 
corporation. 

"As  we  conclude  that  the  legislation  of  the  sfate  of  Maryland  in 
question  does  not  contravene  the  due  process  clause  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  the  judgment 
of  the  court  of  appeals  of  Maryland  is  affirmed." 

For  Other  Authorities  bearing  upon  the  decision  in  the  principal 
case,  see  Bacon  v.  Board  of  State  Tax  Commrs.,  126  Mich.  22,  86 
Am.  St.  Eep.  524;  Greenleaf  v.  Board  of  Eeview,  >84  111.  226,  75 
Am.  St.  Eep.  168;  Crown  Cork  etc.  Co.  v.  State,  87  Md.  687,  67  Am. 
St.  Eep.  371;  State  v.  Travelers'  Ins.  Co.,  70  Conn.  590,  66  Am.  St. 
Eep.  138;  Matter  of  Bronson,  150  N.  Y.  1,  55  Am.  St.  Eep.  632; 
note  to  Buck  v.  Miller,  62  Am.  St.  Eep.  458,  459. 


SACKER  V.  WADDELL. 

[98  Md.  43,  56  Atl.  399.] 

MASTER  AND  SEEVANT— Driver  of  Team— Presumption.— 
If  one  furnishes  a  vehicle  and  a  driver  for  the  service  of  a  hirer, 
it  is  presumed  that  such  driver  remains  the  servant  of  the  owner 
of  the  vehicle,     (p.  377.) 

MASTER  AND  SERVANT— Driver  of  Hired  Team— Liability 
for  Negligence. — If  the  owner  of  a  horse  and  vehicle  furnishes  them 
together  with  a  driver  to  one  who  hires  them,  such  owner  is  liable 
for  injuries  to  third  persons  caused  by  the  negligence  of  the  driver, 
(p.  377.) 

MASTER  AND  SERVANT— Negligence  of  Driver  of  Team.— 
The  fact  that  a  horse  and  driver  are  furnished  gratuitously  by  the 
owner  thereof  does  not  of  itself  relieve  him  of  liability  for  the  negli- 
gence of  the  driver,     (p.  377.) 

MASTER  AND  SERVANT— Servaiit  Employed  by  Third  Per- 
son.— A  master  may  so  hire  or  loan  his  servant  to  another  for  some 
special  service,  and  part  with  all  control  over  the  servant,  as  that 
he  will,  as  to  that  particular  service,  become  the  servant  of  such  third 
person,     (p.  377.) 

MASTER  AND  SERVANT— Servant  Employed  by  Third  Per- 
son—Question for  Jury.— If  the  facts  are  such  as  to  make  it  doubtful 
whether  the  relation  between  the  servant  and  his  original  master 
continued  for  a  particular  service  for  which  the  servant  was  bound 
or  hired  to  a  third  person,  and  during  the  performance  of  which  the 
accident  happened,  the  question  of  the  relation  of  the  parties  to 
each  other  at  the  time  must  usually  be  determined  by  the  jury.  (p. 
378.) 


Dec.  1903.]  Sackee  v.  Waddell.  375 

Haarington  &  Mace,  C.  Sullivan  and  W.  L.  Henry,  for  the 
appellant. 

J.  W.  Waddell  and  J.  E.  Pattison,  for  the  appellee. 

■**  BOYD,  J.  The  appellant  sued  the  appellee  for  the  loss  of 
services  of  his  son,  who  was  about  ten  years  of  age,  and  for 
money  expended  by  him  for  injuries  sustained  by  the  son  by 
reason  of  the  alleged  negligence  of  the  infant  son  of  the  ap- 
pellee "employed  and  engaged  in  driving  a  wagon  upon  said 
defendant's  business.''  Samuel  Johnson  assisted  Waddell,  the 
appellee,  in  threshing  his  wheat  by  furnishing  him  two  men,  a 
wagon  and  two  horses,  and  he  notified  him  when  he  would 
thresh  his  own  "***  wheat  and  requested  a  return  of  help.  Wad- 
dell said  that  he  could  only  send  him  a  single  team  and  "Fred 
might  go,  and  Johnson  replied  that  it  was  all  right."  At  the 
appointed  time  the  appellee  sent  his  son  Frederick,  who  was 
about  fifteen  years  of  age,  with  his  horse  and  wagon  to  John- 
son's. Frederick  drove  to  the  wheat  field  and  before  reaching 
the  thresher  stopped  in  the  field  and  got  a  load  of  wheat,  which 
he  carried  from  where  it  was  stacked  to  the  thresher,  "without 
any  instructions  from  Johnson  or  anyone  else."  The  length 
of  the  thresher,  attachment  and  engine  was  about  sixty  feet.  A 
man  named  Gambrill  was  in  charge  of  the  work  for  Johnson, 
and  Claude  Backer,  the  appellant's  son,  who  was  visiting  Joseph 
Johnson,  a  brother  of  Samuel,  went  of  his  own  accord  with 
Joseph  and  others  who  were  to  help  Samuel.  After  Frederick 
had  taken  one  or  two  loads  to  the  thresher  he  hauled  another, 
which  he  had  unloaded,  and  as  he  was  about  to  return  to  the 
stacks  Gambrill  called  him  to  come  to  him,  and  looking  toward 
Gambrill,  who  was  standing  in  the  field  some  distance  from  the 
thresher,  he  drove  past  the  thresher,  attachment  and  engine 
and  in  doing  so  ran  over  Claude  Sacker,  who  was  standing  by 
a  pile  of  wood  near  the  engine.  Frederick  did  not  see  Claude 
until  his  horse  was  within  a  few  feet  of  him,  when  he  called  to 
him  to  "look  out"  and  tried  to  check  the  horse,  but  Claude  in 
the  confusion  took  a  step  backward  and  the  wagon  ran  over 
him.  There  was  some  conflict  between  the  witnesses  as  to  the 
speed  of  the  horse,  but  that  is  not  very  material  as  the  case  is 
presented  to  us.  At  the  conclusion  of  the  testimony  the  court 
granted  a  prayer  that  there  was  no  legally  sufficient  evidence 
to  entitle  the  plaintiff  to  recover,  and  instructed  the  jury  to 
find  for  the  defendant.  It  is  said  that  action  of  the  court  was 
based  on  the  theory  that  at  the  time  of  the  accident  the  rela- 
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tion  of  master  and  servant  did  not  exist  between  the  appellee 
and  his  son,  but  the  latter  was  then  the  servant  of  Samuel 
Johnson  and  under  his  control  and  direction.  It  is  suggested 
in  the  brief  for  the  appellee  that  independent  of  that  question 
the  prayer  was  properly  granted,  as  there  was  no  legally  suffi- 
cient evidence  upon  '^^  which  the  jury  could  have  found  for 
the  plaintiff,  but  without  repeating  the  testimony,  we  are  of 
the  opinion  that  there  was  sufficient  evidence  of  neigligence  to 
require  the  court  to  submit  it  to  the  jury,  if  the  appellee  was 
responsible  for  the  negligence  of  Frederick  at  the  time  of  the 
injury,  and  hence  we  must  consider  that  question. 

The  precise  point  now  presented  has  not  heretofore  been  de- 
cided by  this  court,  although  there  have  been  many  cases  before 
us  and  our  predecessors  involving  the  responsibility  of  masters 
to  third  persons  by  reason  of  the  alleged  negligence  of  their 
servants.  In  Deford  v.  State,  30  Md.  179,  the  principle  recog- 
nizing the  distinction  between  cases  in  which  the  relation  of 
master  and  servant  existed  and  those  in  which  there  were  in- 
dependent contractors  was  fully  adopted,  and  has  since  been 
followed.  But  the  question  here  is  whether  the  facts  proven 
so  establish  the  relation  of  master  and  servant,  between  the  ap- 
pellee and  his  son  in  reference  to  the  work  at  which  the  latter 
was  engaged,  as  to  make  the  former  responsible  for  the  alleged 
neigligence  of  the  latter,  which  resulted  in  the  injury  of  young 
Sacker.  The  case  of  Laugher  v.  Pointer,  5  Barn.  &  C.  547,  left 
the  law  in  doubt  in  England  (the  four  judges  being  equally 
divided)  as  to  whether  the  owner  of  a  carriage  drawn  by  horses 
owned  by  a  job-man,  who  also  supplied  the  coachman,  was  re- 
sponsible for  an  injury  sustained  in  a  collision.  The  jol>man 
did  not  pay  the  coachman  for  that  day  and  the  defendant  did, 
but  it  was  paid  as  a  gratuity  and  not  in  pursuance  of  any  con- 
tract, the  coachman  having  no  employment  by  the  defendant, 
excepting  such  as  might  be  inferred  from  his  driving  the  car- 
riage on  that  day.  In  Quarman  v.  Burnett,  6  Mees.  &  \V.  49 D, 
which,  as  was  stated  in  Deford's  case  "is  regarded  as  a  leading 
case  and  the  one  in  which  the  present  approved  doctrine  was 
first  definitely  established,''  the  opinions  of  Abbott,  C.  J.,  and 
Littledale,  J.,  in  Laugher  v.  Pointer,  5  Bam,  &  C.  547,  were  ap- 
proved and  the  defendant  was  held  not  to  be  liable,  although 
there  were  some  facts  which  strengthened  the  case  against  the 
hirer.  In  the  exhaustive  notes  to  the  case  of  Hardy  v.  Shedden, 
37  L.  R.  A.  1,  it  is  said,  on  page  71,  **  that  the  theory  "which 
is  now  established  by  an  overwhelming  weight  of  authority,  is 
tliat  a  servant  sent  to  take  charge  of  a  chattel  owned  by  his 
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master,  while  it  is  placed  at  the  disposal  of  another  party  for 
the  perforniance  of  a  given  piece  of  work,  is  presumed  to  remain 
the  servant  of  his  general  employer,  and  that  some  special  cir- 
cumstances apart  from  the  mere  fact  of  the  hiring  of  the  chat- 
tel must  be  put  in  evidence  in  order  to  overcome  this  presmup- 
tion.  The  leading  cases  upon  this  doctrine  are  those  known  as 
the  'carriage  cases.' "  Among  other  cases  in  which  it  has  been 
held  that  the  owner,  and  not  the  hirer  of  the  team,  when  the 
owner  also  furnishes  the  diiver,  is  liable  for  the  injuries  to  third 
persons  caused  by  the  negligence  of  the  drivers,  are  Joslin  v. 
Grand  Rapids  Ice  Co.,  50  Mich.  516,  45  Am.  Eep.  54,  15  K  W. 
887,  Crockett  v.  Calvert,  8  Ind.  127,  Xew  York  etc.  R.  Co.  v. 
Steinbrenner,  ^7  N.  J.  L.  161,  54  Am.  Eep.  126,  Fenner  v. 
Cripps,  109  Iowa,  455,  80  K  W.  526,  and  Huff  v.  Ford,  126 
Mass.  24,  30  Am.  Rep.  645.  The  principle  announced  in  those 
cases  is  recognized  in  Philadelphia  etc.  R.  R,  Co,  v.  Hogeland, 
66  Md.  149,  59  Am.  Rep.  159,  7  Atl.  105,  where  it  was  held 
that  the  contributory  negligence  of  the  driver  of  a  vehicle  not 
owned  or  controlled  by  the  passenger  will  not  constitute  a  bar 
to  the  right  of  the  passenger  to  recover  for  injuries  received 
by  a  collision  of  a  train  of  the  railroad  company  with  the  vehicle. 
Nor  does  the  fact  that  the  team  and  driver  are  furnished  gratu- 
itously of  itself  relieve  the  owner  of  the  negligence  of  the 
driver:  Muse  v.  Stern,  82  Va.  33,  3  Am.  St.  Rep.  77;  Michael 
T.  Stanton,  3  Hun,  462;  Donovan  v.  Laing  etc.  Com.  Syndi- 
cate (1893),  1  Q.  B.  629. 

Although  we  are  of  the  opinion  that  the  law  applicable  to 
such  cases  is  now  well  established  to  be  as  above  stated,  there 
may  of  course  be  circumstances  which  would  relieve  a  master 
for  injuries  sustained  by  reason  of  the  negligence  of  one  who 
is  in  his  general  employ.  The  master  may  so  hire  or  loan  his 
servant  to  another  for  some  special  service,  as  that  he  will,  as  to 
that  particular  service,  become  the  servant  of  such  third  person. 
If  the  master  has  parted  with  all  power  of  control  over  the 
servant  and  permits  the  third  person  to  make  such  use  of  him 
as  he  may  deem  proper,  he  may  quoad  that  service,  ^^  be  the 
servant  of  the  third  person,  and  not  of  the  general  master.  In 
this  case  the  appellee  said  he  could  only  send  Johnson  a  single 
team  and  "Fred  might  go."  He  accordingly  sent  his  son  with 
the  horse  and  wagon  to  Johnson  to  help  him  in  threshing  his 
wheat,  and  as  stated  in  the  record  "Frederick  drove  said  horse 
and  wagon  over  to  Samuel  Johnson's  wheat  field  where  the 
wheat   thresher  was   then   at   work,  and   before   reaching   the 
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thresher  Fred  stopped  in  the  field  and  carried  a  load  of  John- 
son's wheat  from  where  it  was  stacked  in  the  field  to  the  thresher, 
without  any  instruction  from  Johnson  or  anyone  else/'  The 
defendant  also  offered  evidence  tending  to  show  that  after  his 
son  *Tiad  carried  a  load  or  two  he  went  to  Johnson  and  said 
the  work  was  too  heavy  for  him  and  asked  if  he  couldn't  do 
something  else.  In  reply  Johnson  told  him  to  try  it  a  while 
longer  anyway,  when  he  would  find  him  something  else  to  do. 
Subsequently  in  the  afternoon,  while  returning  for  another  load, 
the  accident  happened."  In  rebuttal,  Samuel  Johnson  testi- 
fied that  he  might  or  might  not  have  had  such  conversation  with 
Fred,  but  he  could  not  recollect  whether  he  had.  The  testi- 
mony in  the  record  is  rather  meager  as  reflecting  on  the  ques- 
tion whether  Fred  was  in  fact  the  servant  of  his  father,  so  as 
to  make  the  latter  responsible  for  the  alleged  negligence  of  the 
eon,  or  whether  Johnson  or  his  manager  so  acted  as  to  create 
the  relation  of  master  and  servant  between  him  and  Fred  in 
such  way  as  to  relieve  the  appellee.  When  the  facts  are  such 
as  to  make  it  doubtful  whether  the  relation  between  the  servant 
and  the  original  master  continued  for  the  particular  service 
during  which  the  accident  happened,  it  is  usually  a  question  for 
the  jury  to  determine.  It  is  said  in  2  Thompson  on  Negligence, 
page  899 :  "Whether  the  person  whose  immediate  negligence  or 
misconduct  caused  the  particular  injury  was  acting  at  the  time 
as  the  servant  of  the  person  sought  to  be  charged  frequently 
depends  upon  such  a  variety  of  facts  that  it  falls  outside  of  any 
definite  rule  and  for  that  reason  becomes,  under  proper  instruc- 
tions, a  question  of  fact  for  the  jury":  See,  also,  Kimball  v. 
Cushman,  103  Mass.  194,  4  Am.  Eep.  538 ;  Crockett  v.  Calvert, 
8  Ind.  ^^  127 ;  Larkin  v.  Burlington  etc.  Ey.  Co.,  85  Iowa,  499, 
52  N.  W.  480.  In  Deford  v.  State,  30  Md.  179,  the  court  said: 
*'The  greatest  difficulty,  however,  in  these  cases  is  in  determin- 
ing, upon  the  facts,  who  is  to  be  regarded  as  the  master  of  the 
wrongdoer.     This  of  course  depends  mainly  upon  the  terms  and 

character  of  the  contract  of  employment The  terms  and 

manner  of  emplojntnent  were,  of  course,  matters  of  fact  for  Lhe 
jury,  it  being  for  the  court  to  declare  the  legal  relation  that  ex- 
isted between  the  parties,  upon  any  given  state  of  facts." 
So,  without  citing  other  authorities  it  would  seem  to  be  clear 
that  when  there  is  any  real  question,  under  the  testimony,  as  to 
whether  the  relation  of  master  and  servant  did  exist  between  the 
negligent  servant  and  the  one  sought  to  be  held  as  master,  as 
to  the  particular  service  in  which  the  injury  was  sustained,  it 
should  be  submitted  to  the  jury.     In  this  case  the  record  does 
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not  present  such  clear  facts  as  justified  the  court  in  determin- 
ing, as  a  matter  of  law,  whether  such  relation  did  exist,  and  that 
question  should  have  been  submitted  to  the  jury.  For  error  in 
granting  the  prayer  referred  to,  the  judgment  must  be  reversed. 
Judgment  reversed  and  new  trial  awarded,  the  appellee  to 
pay  the  costs. 


The  Fact  that  One  is  the  General  Servant  of  one  employer  does  not, 
as  a  matter  of  law,  prevent  him  from  becoming  the  particular  servant 
of  another,  who  may  become  liable  for  his  acts:  Powell  v.  Construc- 
tion Co.,  88  Tenn,  692,  17  Am,  St.  Eep.  925.  Servants  who  are  em- 
ployed and  paid  by  one  person  may,  nevertheless,  be  ad  hoe  the  ser- 
vants of  another  in  a  particular  transaction,  and  that,  too,  when 
their  general  employer  is  interested  in  the  work:  Higgins  v.  Western 
Union  Tel.  Co.,  156  N.  Y.  75,  66  Am.  St.  Eep.  537.  But  see  Muse  v. 
Stern,  82  Va.  33,  3  Am.  S6.  Eep.  77. 


POPE  V.  WILLIAMS. 

[98  Md.  59,  56  Atl.  543.] 

CONSTITUTIONAL  LAW— Elections  and  Voters.— A  statute 
requiring  a  person  coming  into  the  state  to  reside  to  evidence  that 
fact,  to  entitle  him  to  vote  at  elections  therein,  to  register  his  intent 
to  become  a  voter  in  a  public  record,  and  denying  him  the  right  to 
have  his  name  placed  upon  the  register  of  voters  until  the  expiration 
of  a  certain  time  after  the  making  of  such  record,  is  constitutional 
and  valid  as  applied  to  one  who  comes  into  the  state  after  the 
passage  of  such  statute,     (p.  382.) 

CONSTITUTIONAL  LAW— Elections  and  Voters.— A  statute 
of  a  state  providing  that  all  persons  who  thereafter  remove  into 
that  state  from  another  shall  make  a  declaration  of  their  intent  to 
become  residents  and  voters,  one  year  before  they  have  the  right  to 
be  registered  as  voters,  is  not  unconstitutional  as  abridging  the 
privileges  and  immunities  of  citizens,  or  denying  to  them  the  equal 
protection  of  the  law,  when  applied  to  a  citizen  of  another  state 
moving  into  the  enacting  state  after  the  passage  of  the  statute,  (p. 
384.) 

W.  H.  Pope,  appellant,  in  propria  persona. 

J.  P.  Poe,  for  the  appellees. 

^^  PAGE,  J.  William  H.  Pope,  the  appellant,  was  born  in 
the  city  of  London^  and  was  brought  by  his  parents,  when  less 
than  a  year  old,  to  the  United  States,  where  he  has  resided  ever 
since.  Before  he  had  reached  the  age  of  twenty-one  years  his 
father  became  a  naturalized  citizen,  by  reason  whereof  he  has 
been  for  many  years  a  naturalized  citizen  of  the  United  States. 
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On  June  7,  1902,  the  petitioner  with  his  wife  and  child  re- 
moved from  the  District  of  Columbia  into  Montgomery  county 
in  this  state,  and  has  since  resided  there,  having  at  the  time  of 
his  removal  and  ever  since  the  intention  of  making  that  place 
his  permanent  domicile  and  of  becoming  a  citizen  of  the  state 
of  Maryland. 

*®  On  September  29,  1903,  he  applied  for  registration  to  the 
board  of  registration  of  the  election  district  in  Montgomery 
county  in  which  he  resided  to  be  registered  as  a  qualified 
voter,  but  the  board  refused  to  comply  with  his  request  for 
the  sole  reason  that  he  did  not  produce  to  them,  as  evidence 
of  his  intention  to  become  a  legal  voter,  an  entry  of  his  inten- 
tion, made  one  year  prior  to  his  application,  in  a  record-book 
kept  by  the  clerk  of  Montgomery  county,  or  a  duly  certified 
copy  of  said  original  entry,  as  required  by  section  25B  of  article 
33  of  the  Code  of  Public  General  Laws  (being  chapter  133  of 
the  Acts  of  1902). 

The  petitioner  admits  he  has  not  complied  with  the  provi- 
.sions  of  that  statute,  in  that  he  did  not  make  or  register  a 
declaration  of  his  intention  to  become  a  citizen  and  resident 
of  the  state  as  required  by  its  provisions;  but  contends  that 
these  provisions  contravene  the  constitution  of  the  state  of 
Maryland  and  of  the  United  States,  and  are  therefore  null  and 
void.  For  that  reason  he  has  filed  his  petition  to  the  lower 
Qourt  praying  it  to  revise  the  action  of  the  board  of  registry, 
and  to  order  his  name  to  be  entered  on  the  registry  of  voters,  etc. 

On  demurrer  a  judgment  was  entered  dismissing  the  peti- 
tion and  the  petitioner  has  appealed  to  this  court. 

As  preliminary  to  what  may  hereinafter  be  advanced  in  this 
opinion,  it  may  be  stated  that  this  court  has  more  than  once 
decided  that  by  the  constitution  of  this  state  the  qualifications 
of  a  voter  are,  that  he  shall  be  a  citizen  of  the  United  States 
of  the  age  of  twenty-one  years  or  upward,  who  has  been  a 
resident  of  the  state  for  one  year  and  of  the  legislative  dis- 
trict of  Baltimore  city  or  of  the  county  in  which  he  may  offer 
to  vote  for  six  months  preceding  the  election;  that  he  must 
be  registered  before  he  can  exercise  his  right  to  vote,  that  the 
legislature  of  the  state  may  regulate  the  method  of  regis- 
tration by  establishing  a  uniform  system  of  registration  in 
which  the  several  steps  to  be  taken  by  the  applicant  shall  be 
prescribed,  and  the  kind  of  evidence  by  which  his  right  to  be 
registered  shall  be  established;  provided,  however,  that  under 
the  pretense  of  regulating  such  procedure    no    person  can    be 
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"''  precluded  or  hindered  from  the  complete  enjoyment  of  his 
rights,  as  guaranteed  to  him  by  the  constitution  of  the  state 
or  of  the  United  States.  These  principles  are  well  established, 
and  we  do  not  understand  them  to  be  controverted  in  this  case. 

It  may  also  be  advisable  to  state  with  some  precision  what 
kind  of  residence  it  is  that  will  entitle  a  person  to  vote  in  this 
state.  He  must  be  a  citizen  of  the  United  States;  but  that 
alone  does  not  make  a  citizen  of  the  state  of  Maryland.  A 
person  residing  within  the  District  of  Columbia  or  in  one  of 
the  territories  is  a  citizen  of  the  United  States,  but  not  of  any 
one  of  the  states;  though  it  is  true  that  one  who  is  a  citizen 
of  a  state  is  also  a  citizen  of  the  United  States:  Slaughter- 
house Cases,  16  Wall.  36-130,  21  L.  ed.  391. 

To  become  a  citizen  of  the  state,  a  person  must  reside 
therein,  and  to  entitle  him  to  a  franchise  he  must  have  resided 
within  the  state  at  least  one  year  and  in  a  district  six  months 
before  the  election.  The  mere  abiding  in  a  place  within  the 
state  is  not  sufficient.  He  must  "reside"  there,  within  the 
meaning  of  the  word  as  employed  in  the  constitution;  and 
what  that  is  seems  to  be  entirely  clear  under  all  the  decisions 
in  this  state  and  elsewhere.  In  Mitchell  v.  United  States,  21 
Wall.  138,  22  L.  ed.  584,  the  supreme  court  said:  Domicile  is 
"a  residence  at  a  particular  place  accompanied  with  positive  or 
presumptive  proof  of  an  intention  to  remain  there  for  an  un- 
limited time."  And  this  court,  in  Thomas  v.  Warner,  83  Md. 
20,  34  Atl.  831,  also  said:  "The  idea  of  residence  is  com- 
pounded of  fact  and  intention;  to  effect  a  change  of  it,  there 
must  be  an  actual  removal  to  another  habitation,  and  there  must 
be  an  intention  of  remaining  there."  In  view  of  these  author- 
ities, which  could  be  greatly  multiplied,  it  requires  no  citation 
of  cases  to  show  that  whenever  it  is  proposed  to  establish  a 
change  of  residence,  it  is  incumbent  upon  the  party  to  establish 
by  proper  testimony,  (1),  an  actual  removal  to  another  habi- 
tation, and  (2),  that  he  has  the  intention  of  remaining  there. 
To  establish  the  second  of  these  propositions  is  sometimes  diffi- 
cult, and  indeed  impossible  by  clear  and  unambiguous  evidence. 
Facts  often  exist  and  are  proven  from  which  may  reasonably  be 
drawn  conclusions,  ®®  either  that  he  had  or  had  not  the  inten- 
tion to  change  his  legal  residence.  To  meet  this  difficulty  and 
to  furnish  some  rule  by  which  safer  conclusion  could  be  arrived 
at,  it  has  sometime  been  laid  down  that  to  establish  a  change 
of  residence,  it  should  at  least  be  made  to  appear  that  the 
former  residence  has  been  abandoned;  or  that  the  family  has 
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become  settled  in  the  new  residence,  and  made  it  the  center  of 
the  family  affairs.  The  statute  we  are  considering  is  an  effort 
to  supply  another  rale  of  evidence,  and,  in  the  judgment  of 
the  legislature,  presumably  a  safer  one,  for  solving  the  ques- 
tion of  the  intention  of  the  party  in  cases  where  he  has  recently 
moved  into  the  state.  The  proof  of  intention  in  such  a  case, 
after  the  passage  of  the  act,  must  be  the  record  of  his  declara- 
tion of  intent,  to  be  made  as  provided  in  the  act,  and  no  pre- 
sumptions of  such  intent  can  be  otherwise  proved.  It  provides 
that  no  person  coming  into  the  state  after  the  passage  of  the 
act,  can  be  registered  as  a  legal  voter  until  one  year  after  his 
intent  to  become  such  shall  be  evidenced  by  the  entry  in  the  rec- 
ord-book of  the  clerk  of  the  county  or  by  a  certified  copy 
thereof.  The  right  to  become  a  registered  voter  under  such 
proof  dates  from  the  time  of  the  registration  of  the  intent  in 
the  record-book  of  the  clerk,  and  therefore  if  the  intent  be 
registered  less  than  a  year  before  the  sitting  of  the  register 
of  voters,  but  more  than  one  year  before  the  next  election, 
he  would  be  entitled  to  be  registered  as  a  voter  of  that  elec- 
tion. The  record  of  the  declaration  of  intent  would  show 
that  he  is  entitled  to  be  a  legal  voter  at  that  time  under  the 
constitution;  and  under  the  provisions  of  section  16  of  article 
33,  it  would  be  the  duty  of  the  register  to  so  enter  his  name. 
The  words  "no  person  coming  into  this  state  from  any  other 
state,  etc.,  shall  be  entitled  to  registration  as  a  legal  voter  of 
this  state  until  one  year  after  his  intent  to  become  a  legal 
voter  shall  be  thus  evidenced  by  such  entry,  etc.,*'  must  be 
construed  in  connection  with  other  portions  of  the  law  gov- 
erning resgistration ;  and  therefore  it  seems  to  be  plain  that  when 
the  proof  according  to  the  legal  requirement  shows  that  the 
party  is  entitled  to  vote  at  the  next  election,  the  board  of 
****  registration  cannot  refuse  to  place  his  name  on  the  registra- 
tion book,  so  that  he  may  vote  at  the  next  election. 

We  do  not  think  this  requirement  is  unreasonable,  or  hin- 
ders or  deters  anyone  from  acquiring  or  exercising  his  right  to 
vote.  It  is  merely  that  persons  removing  into  the  state  shall 
indicate  their  intent  to  become  citizens  and  residents  on  the 
record-book.  Xo  fee  is  chargeable  against  them  for  so  doing, 
and  none  for  obtaining  a  certified  copy  thereof.  The  entire 
burden  is  to  so  register,  with  their  names,  residence,  age  and 
occupation.  Such  requirement  surely  cannot  be  regarded  as 
unreasonable  or  as  in  any  respect  imposing  a  burdensome  or 
offensive  condition. 
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Nor  does  the  statute  impose  qualifications  for  voting,  other 
than  those  prescribed  by  the  constitution.  It  leaves  those 
qualifications  precisely  as  they  were  before.  It  deals  exclu- 
sively with  the  evidence  necessary  to  establish  residence  by 
providing  what  the  evidence  of  residence  shall  be.  This 
court  has  so  recently  discussed  the  principles  applicable  to  a 
case  of  this  kind,  in  Southerland  v.  Norris,  74  Md.  331,  28  Am. 
St.  Eep.  255,  22  Atl.  137,  that  no  further  discussion  respecting 
them  is  needed  here.  In  that  case  the  court  had  under  con- 
sideration a  statute  that  provided  that  all  persons  whose  names 
were  on  the  registration  lists,  who  had  removed  at  the  date  of 
the  passage  of  the  act  from  the  state  and  taken  up  a  domicile 
beyond  the  limits  of  the  state,  should  be  presumed  to  have  there- 
by intended  to  abandon  their  residence  in  the  state,  unless 
within  thirty  days  after  the  passage  of  the  act  they  should  go 
in  person  before  the  clerk  of  the  court  and  make  affidavit  that 
when  they  so  removed  they  did  not  intend  to  change  their  resi- 
dence. By  the  act  now  in  question  all  persons  comin^g  into  the 
state  must  make  the  declaration  of  their  intent  to  become  citi- 
zens and  residents  of  the  state.  It  is  impossible  to  perceive  any 
difference  in  principle  bteween  the  two  acts  further  than  that 
the  one  refers  to  the  case  of  persons  going  out  of  the  state, 
while  the  other  applies  to  the  case  of  those  coming  in.  Neither 
of  these  acts  changes  the  qualification  of  voters  as  provided 
by  the  constitution,  and  both  establish  a  rule  of  evidence  by 
'''**  which  in  the  one  case  the  intention  of  a  person  leaving  the 
state  may  be  ascertained  and  in  the  other  the  intention  of  a 
person  coming  into  the  state.  After  a  careful  and  exhaustive 
examination  the  court,  in  Southerland's  case,  sustained  the 
validity  of  the  law  with  respect  to  persons  leaving  the  state, 
holding  that  the  new  rule  of  evidence  therein  established  vio- 
lated no  vested  right,  and  imposed  no  unreasonable  condition, 
so  as  to  render  the  statute  either  oppressive  or  invalid.  The 
principles  established  by  that  case,  we  think,  are  applicable  to 
the  facts  of  this  case. 

But  it  is  also  contended  that  the  obligation  imposed  by  the 
act  on  persons  removing  into  the  state  after  the  twenty-ninth 
day  of  March,  1902,  to  make  the  declaration  of  intention,  oper- 
ates to  impair  the  right  of  citizenship  conferred  by  the  constitu- 
tion of  the  United  States.  The  contention  is  that  since  the 
adoption  of  the  fourteenth  amendment,  the  status  of  citizenship 
of  a  state  is  dependent  on  the  constitution  of  the  United  States, 
in  that  by  that  amendment  the  words  "resident  of  a  state" 
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and  "citizen  of  a  state"  are  equivalent  terms,  "as  applied  to 
citizens  of  the  United  States,"  and  that  the  act  under  con- 
sideration, by  declarintg  in  effect  that  the  status  of  the  declar- 
ant shall  be  determined  as  of  the  date  of  making  the  decla- 
ration, refuses  to  give  effect  to  a  prior  acquired  status  derived 
from  the  constitution  of  the  United  States,  and  thereby 
abridges  the  "privileges  or  immunities"  of  citizens  of  the 
United  States,  and  denies  to  them  '"the  equal  protection  of 
the  laws."  "We  have  already  pointed  out  that  the  act  does 
not  discriminate  against  any  person  or  class  of  persons,  but 
merely  establishes  a  rule  of  evidence  in  respect  to  the  inten- 
tion of  a  person  coming  into  the  state.  To  constitute  resi- 
dence, within  the  meaning  of  our  laws  regulating  the  elective 
franchise,  as  well  as  of  the  fourteenth  amendment,  an  actual 
abode  within  the  state,  as  well  as  the  intention  of  remaining, 
must  concur:  Anderson  v.  Watt,  138  U.  S.  702,  11  Sup.  Ct. 
Rep.  449,  34  L.  ed.  1078;  Mitchell  v.  United  States,  21  Wall. 
138,  22  L.  ed.  584;  Thomas  v.  Warner,  83  Md.  20,  34  Atl.  830. 

The  rule  of  evidence  thus  esttiblished  does  not  change  the 
character  of  the  residence  as  it  existed  prior  to  the  passage  of 
^*  the  a^t,  but  merely  goes  to  the  ascertainment  of  one  of  the 
constituent  elements,  theretofore  necessary  for  the  ascertain- 
ment of  the  question  of  residence.  Moreover,  it  is  now  well 
settled  by  the  adjudications  of  the  supreme  court  of  the 
United  States  that  the  fourteenth  amendment  did  not  add  the 
"right  of  suffrage  to  the  privilege  and  immunities  of  citizen- 
ship," and  that  the  constitution  of  the  United  States  does  not 
confer  the  right  of  suffrage  upon  anyone:  Minor  v.  Happer- 
sett,  21  Wall.  162-178,  22  L.  ed.  627. 

The  scope  of  the  series  of  constitutional  provisions  of  which 
the  fourteenth  amendment  is  one  was  clearly  stated  in  the  case 
of  Strauder  v.  West  Virginia,  100  U.  S.  303-312,  25  L.  ed.  664. 
There  the  court,  after  referring  to  the  Slaughter-house  Cases, 
16  Wall.  36,  21  L.  ed.  394,  said:  "The  existence  of  laws  in 
the  states  where  the  newly  emancipated  negroes  resided,  which 
discriminated  with  gross  injustice  and  hardship  against  them 
as  a  class,  was  the  evil  to  be  remedied,  and  by  it  (the  fourteenth 
amendment)  such  laws  were  forbidden.  We  doubt  very  much 
whether  any  action  of  a  state  not  directed  by  way  of  discrimina- 
tion against  the  negroes  as  a  class  will  ever  be  held  to  come 
within  the  purview  of  this  provision."  It  can  certainly  not  be 
contended  in  this  case  that  this  act  discriminates  in  any  man- 
ner against  negroes  or  any  other  class;  its  provisions  apply  to 
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"all  persons"  of  every  class.  The  fourteenth  amendment  rec- 
ognizes that  citizens  of  the  United  States  coming  into  the  state 
with  intent  to  remain  are  citizens  of  the  state;  hnt  it  does  not 
confer  on  them  the  right  to  vote  in  the  state;  nor  deny  to  the 
state  the  right  to  declare  the  terms  and  conditions  upon  which 
its  citizens  may  vote,  provided,  however  (under  the  fifteenth 
amendment),  the  right  of  citizens  of  the  United  States  to  vote 
shall  not  he  denied  or  abridged  on  account  of  race,  color  or  pre- 
vious condition  of  servitude:  United  States  v.  Eeese,  92  U.  S. 
214-256,  23  L.  ed.  563. 

We  are  therefore  of  the  opinion  the  provisions  of  the  law  are 
not  repugnant  to  the  constitution  of  the  United  States  or  of 
the  state  of  Maryland. 

The  order  of  the  lower  court  must  be  affirmed. 

Order  affirmed  with  costs  to  the  appellee. 


The  Principal  Case  was  carried  by  writ  of  error  to  the  supreme 
court  of  the  United  States,  and  was  there  affirmed,  and  is  reported 
as  Pope  V.  Williams,  193  U.  S.  621,  24  Sup.  Ct.  Kep.  573,  48  L.  ed. 
818.  The  opinion  as  therein  delivered  by  Mr.  Justice  Peckham  is  as 
follows: 

"This  is  not  a  case  of  a  statute  of  the  state  having  been  passed 
subsequently  to  the  time  when  the  individual  had  removed  from  an- 
other state  or  from  a  territory  or  from  the  District  of  Columbia 
into  the  state  of  Maryland.  There  is,  therefore,  no  alteration  of  any 
possible  rights  which  the  plaintiff  in  error  might  have  already  ac- 
quired and  which  he  might  claim  were  taken  from  him  by  the  passage 
of  such  statute.  On  the  contrary,  this  statute  took  effect  on  March 
29,  1902,  more  than  two  months  prior  to  the  removal  of  the  plaintiff 
in  error  from  Washington  in  the  District  of  Columbia  to  Montgomery 
county,  within  the  state  of  Maryland.  The  objections  of  a  federal 
nature  which  are  made  by  the  plaintiff  in  error  to  the  validity  of 
the  statute  are  set  out  in  his  petition,  and  are  also  contained  in  the 
above  statement  of  facts,  and  are  substantially  reproduced  in  his 
assignment  of  errors. 

"We  are  of  opinion  that  the  statute  does  not  violate  any  federal 
right  of  the  plaintiff  in  error  which  he  seeks  to  assert  in  this  pro- 
ceeding. The  statute,  so  far  as  it  concerns  him  and  the  right  which 
he  urges,  is  one  making  regulations  and  conditions  for  the  registry 
of  persons  for  the  purpose  of  voting.  It  was  only  for  the  purpose  of 
thereafter  voting  that  the  plaintiff  in  error  sought  to  be  registered, 
and  it  was  the  denial  of  that  right  only  which  he  can  now  review. 
His  application  for  registry  as  a  voter  was  denied  by  the  board  of 
registry  solely  because  of  his  failure  to  comply  with  the  statute. 
Whatever  other  right  he  may  have  as  a  citizen  of  Maryland  by  reason 
of  his  removal  there  with  an  intent  to  become  such  citizen  is  not  now 
Am.  St.  Rep.,  Vol.  103—25 
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in  question.  So  far  as  appears,  no  other  right,  if  any  he  may  have> 
has  been  infringed  by  the  statute.  The  simple  matter  to  be  herein 
determined  is  whether,  with  reference  to  the  exercise  of  the  privilege 
of  voting  in  Maryland,  the  legislature  of  that  state  had  the  legal 
right  to  provide  that  a  person  coming  into  the  state  to  reside  should 
make  the  declaration  of  intent  a  year  before  he  should  have  the 
right  to  be  registered  as  a  voter  of  the  state. 

"The  privilege  to  vote  in  any  state  is  not  given  by  the  federal 
constitution,  or  by  any  of  its  amendments.  It  is  not  a  privilege 
springing  from  citizenship  of  the  United  States:  Minor  v.  Happer- 
sett,  21  Wall.  162,  22  L.  ed.  627.  It  may  not  be  refused  on  account 
of  race,  color  or  previous  condition  of  servitude,  but  it  does  not 
follow  from  mere  citizenship  of  the  United  States.  In  ofher  words, 
the  privilege  to  vote  in  a  state  is  within  the  jurisdiction  of  the 
state  itself,  to  be  exercised  as  the  state  may  direct,  and  upon  such 
terms  as  to  it  may  seem  proper;  provided,  of  course,  no  discrimina- 
tion is  made  between  individuals,  in  violation  of  the  federal  constitu- 
tion. The  state  might  provide  that  persons  of  foreign  birth  could 
vote  without  being  naturalized,  and,  as  stated  by  Mr,  Chief  Justice 
Waite  in  Minor  v.  Happersett,  21  Wall.  162,  22  L.  ed.  627,  such  per- 
sons were  allowed  to  vote  in  several  of  the  states  upon  having  de- 
clared their  intentions  to  become  citizens  of  the  United  States. 
Some  states  permit  women  to  vote;  others  refuse  them  that  privilege. 
A  state,  so  far  as  the  federal  constitution  is  concerned,  might  pro- 
vide by  its  own  constitution  and  laws  that  none  but  native-born 
citizens  should  be  permitted  to  vote,  as  the  federal  constitution  does 
not  confer  the  right  of  sufcrage  upon  anyone,  and  the  conditions  un- 
der which  that  right  is  to  be  exercised  are  matters  for  the  states 
alone  to  prescribe,  subject  to  the  conditions  of  the  federal  constitu- 
tion, already  stated;  although  it  may  be  observed  that  the  right  to 
vote  for  a  member  of  Congress  is  not  derived  exclusively  from  the 
state  law:  See  Fed.  Const.,  art.  1,  sec.  2;  Wiley  v.  Sinkler,  179  U.  S. 
58,  21  Sup.  Ct.  Eep.  17,  45  L.  ed.  84.  But  the  elector  must  be  one 
entitled  to  vote  under  the  state  statute:  Fed.  Const.,  art.  1,  sec.  2; 
Wiley  V.  Sinkler,  179  U.  S.  58,  21  Sup.  Ct.  Rep.  17,  45  L.  ed.  84.  See, 
also,  SwafPord  v.  Templeton,  185  U.  S.  487,  491,  22  Sup.  Ct.  Kep.  783, 
46  L.  ed.  1005-1007.  In  this  case  no  question  arises  as  to  the  right 
to  vote  for  electors  of  President  and  Vice-President,  and  no  decision 
is  made  thereon.  The  question  whether  the  conditions  prescribed 
by  the  state  might  be  regarded  by  others  as  reasonable  or  unreason- 
able is  not  a  federal  one.  We  do  not  wish  to  be  understood,  how- 
ever, as  intimating  that  th§  condition  in  this  statute  is  unreasonable 
or  in  any  way  improper. 

"We  are  unable  to  see  any  violation  of  the  federal  constitution 
in  the  provision  of  the  state  statute  for  the  declaration  of  the  intent 
of  a  person  coming  into  the  state  before  he  can  claim  the  right  to  be 
registered  as  a  voter.  The  statute,  so  far  as  it  provides  conditions 
.precedent  to  the  exercise  of  the  elective  franchise  within  the  state, 
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by  persons  coming  therein  to  reside  (and  that  is  as  far  as  it  is  neces- 
sary to  consider  it  in  this  case),  is  neither  an  unlawful  discrimina- 
tion against  anyone  in  the  situation  of  the  plaintiff  in  error,  nor  does 
it  deny  to  him  the  equal  protection  of  the  laws,  nor  is  it  repugnant 
to  any  fundamental  or  inalienable  rights  of  citizens  of  the  United 
States,  nor  a  violation  of  any  implied  guaranties  of  the  federal  con- 
stitution. The  right  of  a  state  to  legislate  upon  the  subject  of  the 
elective  franchise  as  to  it  may  seem  good,  subject  to  the  conditions 
already  stated,  being,  as  we  believe,  unassailable,  we  think  it  plain 
that  the  statute  in  question  violates  no  right  protected  by  the  federal 
constitution. 

"The  reasons  which  may  have  impelled  the  state  legislature  to 
enact  the  statute  in  question  were  matters  entirely  for  its  considera- 
tion, and  this  court  has  no  concern  with  them. 

"It  is  unnecessary  in  this  case  to  assert  that  under  no  conceivable 
state  of  facts  could  a  state  statute  in  regard  to  voting  be  regarded 
as  an  infringement  upon  or  a  discrimination  against  the  individual 
rights  of  a  citizen  of  the  United  States  removing  into  the  state,  and 
excluded  from  voting  therein  by  state  legislation.  The  question  might 
arise  if  an  exclusion  from  the  privilege  of  voting  were  founded  upon 
the  particular  state  from  which  the  person  came,  excluding  from  that 
privilege,  for  instance,  a  citizen  of  the  United  States  coming  from 
Georgia  and  allowing  it  to  a  citizen  of  the  United  States  coming 
from  New  York  or  any  other  state.  In  such  case  an  argument  might 
be  urged  that,  under  the  fourteenth  amendment  of  the  federal  con- 
stitution, the  citizen  from  Georgia  was,  by  the  state  statute,  deprived 
of  the  equal  protection  of  the  laws.  Other  extreme  cases  might  be 
suggested.  We  neither  assert  nor  deny  that,  in  the  case  supposed, 
the  claim  would  be  well  founded  that  a  federal  right  of  a  citizen  of 
the  United  States  was  violated  by  such  legislation,  for  the  question 
does  not  arise  herein.  We  do,  however,  hold  that  there  is  nothing 
in  the  statute  in  question  which  violates  the  federal  rights  of  the 
plaintiff  in  error  by  virtue  of  the  provision  for  making  a  declaration 
of  his  intention  to  become  a  citizen  before  he  can  have  the  right  to 
be  registered  as  a  voter  and  to  vote  in  the  state. 

"The  plaintiff  in  error  has  no  ground  for  complaint  in  regard  to 
the  decision  of  the  courts  below,  and  the  judgment  of  the  court  of 
appeals  of  Maryland  is  therefore  affirmed." 

The  Legislature  has  Authority  to  make  reasonable  regulations  for 
the  exercise  of  the  elective  franchise,  so  long  as  it  does  not  deny  the 
franchise  itself,  either  directly  or  by  rendering  its  exercise  so  diffi- 
cult and  inconvenient  as  to  amount  to  a  denial:  De  Walt  v.  Bartley, 
146  Pa.  St.  529,  28  Am.  St.  Kep.  814;  Attorney  General  v.  Detroit,  78 
Mich.  545,  18  Am.  St.  Rep.  458;  Taylor  v.  Bleakley,  55  Kan.  1.  49 
Am.  St.  Rep.  233. 
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STATE  V.  WESTERN  MARYLAND  RAILROAD  CO. 

[98  Md.  125,  56  Atl.  394.] 

BAILBOADS— Negligence— Person  Assisting  in  Shipment  of 
His  Property. — If  a  person  enters  upon  the  car  or  train  of  a  railroad 
company  to  deliver  his  property  for  transportation,  and  such  entry 
is  made  with  the  knowledge  and  assent  of  the  company  and  accord- 
ing to  a  custom  so  to  do,  or  if  he  enters  with  the  company's  knowl- 
edge, assent,  acquiescence  and  approval,  and  according  to  such  cus- 
tom, or  if  he  enters  on  the  invitation  and  at  the  request  of  the 
company  to  deliver  his  property  for  shipment,  the  company  is  bound 
by  the  exercise  of  prudence,  reasonable  care  and  skill  to  see  that 
he  is  not  injured,  and  if  an  injury  is  caused  directly  to  him,  by  the 
wrongful  act,  negligence,  and  default  of  the  company,  and  without 
negligence  on  the  part  of  the  person  injured,  the  latter  is  entitled 
to  recover  under  a  complaint  setting  forth  the  above-mentioned  facts, 
(p.  392.) 

J.  A.  C.  Bond,  J.  M,  Reifsnyder  and  F.  N".  Parke,  for  the  ap- 
pellant. 

B.  F.  Grouse  and  J.  M.  Roberts,  for  the  appellee, 

130  FOWLER,  J.  This  is  an  action  brought  in  the  circuit 
court  for  Carroll  county  by  state,  use  of  Elizabeth  Mummaugh, 
and  others  against  the  Western  Maryland  Railroad  Company  for 
damages  caused  by  the  alleged  negligent  killing  of  George  W. 
Mummaugh.  The  defendant  demurred  to  the  whole  narratio, 
and  the  demurrer  was  sustained  by  the  learned  court  below. 
Jiidgment  on  demurrer  was  given  in  favor  of  the  defendant 
and  the  plaintiff  has  appealed. 

The  only  question,  therefore,  presented  is  whether  the  nar- 
ratio or  either  count  thereof  sets  forth  a  good  cause  of  action, 
for  if  there  be  one  good  count,  the  demurrer  should  have  been 
overruled. 

We  will  proceed  to  examine  the  several  counts  as  briefly  as 
may  be.  It  appears  that  an  amended  narratio  containing  one 
count  was  filed  the  seventh  day  of  February,  1903.  On  the 
22d  of  May  following  the  additional  or  second  count  was  filed, 
and  finally  three  days  thereafter  the  narratio  was  again  amended 
by  filing  the  additional  or  third  count.  Which,  if  any,  of  these 
counts  states  a  good  cause  of  action? 

The  answer  to  this  question  ought,  in  this  state,  to  be  free 
from  difficulty,  in  suits  like  this  to  recover  damages  caused  by 
negligence,  because  the  appropriate  forms  of  pleading  which 
have  been  so  frequently  approved  by  this  court  are  brief  and 
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simple.  The  various  counts  of  the  narratio  we  are  to  consider 
are,  however,  characterized  by  unusual  length. 

Each  of  the  counts  alleges  that  on  the  28th  of  June,  1901, 
Mummaugh,  intending  to  have  certain  property,  to  wit,  a  calf, 
transported  by  the  said  defendant,  a  common  carrier,  from  one 
of  its  stations,  delivered  said  calf  on  the  market  platform  of  the 
'^^  defendant  at  said  station,  and  that  on  the  arrival  at  that 
station  of  the  train  the  said  Mummaugh  entered  the  car  known 
as  the  market-car  of  the  defendant. 

In  the  first  count  it  is  alleged  that  he  entered  the  car  with 
the  knowledge  of  the  defendant's  agents,  etc.,  in  control  of  the 
train  and  in  pursuance  of  a  custom  of  persons  having  livestock 
to  transpori;  by  the  defendant's  cars,  while  in  the  second  the 
allegation  is  that  the  entry  on  the  car  to  deliver  the  calf  was 
made  with  the  full  knowledge  of  said  employes  and  with  their 
consent,  acquiescence  and  approval  and  in  accordance  with  the 
custom  as  in  the  first  count  The  third  alleges  that  he  entered 
the  car  "at  the  invitation  and  upon  the  request"  of  the  defend- 
ant and  in  pursuance  of  the  custom  relied  on  in  the  other  counts. 
Also  the  allegation  of  negligently  starting  the  train  and  the 
injury  thereby  inflicted  upon  Mummaugh  while  he  was  in  the 
exercise  of  due  and  reasonable  care  in  leaving  the  car  is  com- 
mon to  all  the  counts.     . 

There  can  be  no  question  that  if  Mummaugh  was  lawfully 
on  the  car  of  the  defendant,  it  will  be  liable  in  damages  if  his 
death  was  caused  by  its  negligence,  he  being  free  from  contrib- 
utory negligence  on  his  part.  In  New  York  etc.  K.  K.  Co.  v. 
Coulbourne,  69  Md.  367,  9  Am.  St.  Eep.  430,  16  Atl.  208,  1  L. 
E.  A.  541,  where  the  plaintiff  was  injured  while  leaving  the  car, 
former  Chief  Judge  Alvey,  in  delivering  the  opinion  of  this 
court,  said :  **The  plaintiff  entered  the  car  for  a  lawful  purpose, 
and  was  therefore  rightfully  in  the  car  for  such  time  as  was 
reasonably  sufficient  to  enable  him  to  transact  the  business  for 
which  he  entered  it.  The  defendant  by  its  agents  and  servants 
v/as  bound  to  afford  reasonable  time  for  the  transaction  of  the 
business  before  moving  the  train,  and  was  also  bound  to  give 
proper  warning  of  the  purpose  to  put  the  train  in  motion  to 
enable  the  plaintiff,  by  the  use  of  reasonable  care  and  diligence. 
to  leave  the  car  without  the  risk  of  injury  to  himself  in  the  act 
of  getting  off." 

The  contention  of  the  defendant  is  that  Mummaugh,  accord- 
ing to  the  allegations  of  the  narratio,  is  a  mere  volunteer,  and 
that  it  is  immaterial  whether  the  injury  occurred  while  assist- 
ing the  defendant's  employes  gratuitously  or  at  their  request. 
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^^*  But  we  do  not  think  this  position  is  reasonable,  and  cer- 
tainly no  authority  was  cited  to  sustain  it.  Thompson  on  Neg- 
li.gence,  page  1045^  section  42,  is  one  of  the  authorities  we  find 
in  appellee's  brief.  The  author  refers  to  several  English  cases, 
which,  in  our  opinion,  so  far  as  this  objection  is  concerned,  es- 
tablish the  correctness  of  each  count  of  the  narratio  here  de- 
murred to.  The  author,  after  laying  down  the  general  rule  that 
a  mere  volunteer  cannot  recover,  says  that  "care  must  be  taken, 
however,  to  distinguish  the  case  of  a  mere  volunteer  from  that 
of  one  assisting  the  servants  of  another,  at  their  request,  for  the 
purpose  of  expediting  his  own  business  or  that  of  their  mas- 
ter.'' In  the  case  of  Holmes  v.  Northeastern  Ry.  Co.,  L.  R.  4 
Ex.  254,  affirmed  in  exchequer  chamber,  L.  E.  6  Ex.  123,  it 
appears  that  the  plaintiff  was  a  person  entitled  to  the  delivery 
of  a  wagon-load  of  coal  from  the  defendant  railway  company. 
The  usual  mode  of  delivery  was  impossible  by  reason  of  the 
crowded  state  of  the  station.  He  was  hence  allowed  by  the 
company's  agent  to  go  to  another  place,  and  while  so  doing  he 
fell  through  a  hole  and  was  injured,  owing  to  the  negligent 
keeping  of  the  company's  premises.  It  was  held  that  he  was 
engaged  with  the  consent  of  the  company  in  a  transaction  which 
entitled  him  to  have  the  company's  premises  kept  in  a  reason- 
ably safe  condition.  Channell,  B.,  said :  "We  must  infer  from 
the  silence  of  the  station-master  [the  defendant's  agent]  that 
he  acquiesced  in  the  plaintiff's  going  onto  the  siding  [where 
the  injury  happened]  for  the  purpose  of  getting  coal  in  the  way 
in  which  he  did  get  it."  Kelly,  C.  B.,  said :  "Although  no  ex- 
press permission  was  given,  neither  was  there  any  prohibition." 
This  is  equivalent  to  saying  that  the  employe  knew  the  injured 
person  was  entering  the  defendant's  premises,  and  if  there  was 
no  prohibition  the  consent  of  the  company  must  be  assumed. 
It  was  held  that,  although  not  getting  his  coal  in  the  usual  way, 
the  plaintiff  was  not  a  mere  licensee,  but  was  engaged  with  the 
consent  and  invitation  of  the  defendants,  in  a  transaction  of 
common  interest  to  both  parties  and  was  entitled  to  recover  for 
the  injury.  The  preceding  case  was  cited  in  Wright  v.  London 
etc.  Ry.  Co.,  L.  R.  ^^  1  Q.  B.  Div.  252,  Lord  Coleridge,  C.  J., 
saying  that  it  was  a  case  of  the  greatest  authority,  because  in 
the  exchequer  chamber  seven  judges  affirmed  the  decision  for 
the  reasons  given  by  the  judges  of  the  court  of  exchequer. 
-  The  facts  of  the  last-named  case  were  as  follows :'  The  plain- 
tiff sent  a  heifer  by  defendant's  railway.  On  the  arrival  of 
the  train  at  the  station,  there  being  only  two  porters  available 
to  shunt  the  car  to  a  siding,  from  which  alone  the  heifer  could 
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be  delivered  to  the  plaintiff,  in  order  to  save  time  he  assisted  in 
ehunting  the  car,  and  while  so  doing  he  was  run  against  and  in- 
jured through  a  train  being  negligently  allowed  by  defendant's 
servants  to  come  out  of  the  siding.  There  was  evidence  that 
the  station-master'knew  that  the  plaintiff  was  assisting  in  shunt- 
ing and  assented  to  his  doing  so.  It  was  held  that  the  plaintiff 
was  not  a  mere  volunteer  assisting  the  defendant's  servants, 
but  was  on  the  defendant's  premises  with  their  consent  for  the 
purpose  of  expediting  the  delivery  of  his  own  goods,  and  the 
defendants  were,  therefore,  liable  to  him  for  the  negligence  of 
their  servants.  Lord  Coleridge  said:  "The  plaintiff  assisted 
in  the  shunting,  ....  and  that  was  done  with  the  assent  of 
the  station-master  is  proved  by  evidence  which    satisfied    the 

court  of  queen's  bench  and  satisfies  us It  was  also  proved 

that  it  was  common  practice  for  persons  to  assist  in  shunting 
the  cattle  trucks."  In  another  part  of  his  opinion  Lord  Cole- 
ridge says :  "We  must  take  it  that  the  station-master  acquiesced 
and  so  authorized  the  way  in  which  the  plaintiff  assisted  in  get- 
ting delivery  of  his  heifer It  is  plain,  therefore,  that 

the  plaintiff  was  not  acting  merely  as  a  volunteer,  in  which 
case  he  would  have  been  bound  to  take  all  risks  upon  himself." 

Counsel  for  the  defendant  contended  that  Holmes  v.  North- 
eastern Ey.  Co.,  L.  E.  4  Ex.  254,  L.  E.  6  Ex.  254,  was  a  very 
different  case  from  Wright  v.  London  etc.  Ey.  Co.,  L.  E.  1  Q.  B. 
Div.  252,  because  the  injury  arose  in  the  latter  case  not  from 
the  state  of  the  premises,  but  from  the  negligence  of  servants; 
but  the  court  did  not  agree  with  him.  Opinions  also  were  de- 
livered by  the  other  judges  to  the  same  effect.  The  opinion  of 
James,  L.  J.,  is  certainly  to  be  commended  for  its  ^^"^  brevity. 
It  is  as  follows:  "I  think  it  would  be  a  shocking  state  of  the 
law  if  a  person  in  the  position  the  plaintiff  was  could  not  re- 
cover. I  am  glad  to  find  that  the  case  of  Holmes  v.  North- 
eastern Ey.  Co.  has  established  a  principle  within  which  this 
case  falls,  which  is  in  accordance  with  common  sense."  But  it 
appears  from  the  report  of  Holmes  v.  Northeastern  Ey.  Co.  that 
several  of  the  judges,  although  they  agreed  the  plaintiff  should 
recover,  had  considerable  doubt  as  to  the  correctness  of  their 
conclusion,  although  founded,  as  Justice  James  says,  on  com- 
mon sense. 

Tested  by  the  law  of  the  cases  we  have  just  cited  there  can 
be  no  possible  doubt  that  the  second  and  third  counts  state  a 
good  case,  for  the  second  alleges  that  Mummaugh  entered  the 
car  to  deliver  his  property  to  the  defendant  with  the  knowledge, 
consent,  acquiescence  and  approval  of  its  employes,  etc.,  and  ac- 
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cording  to  a  custom  and  practice  of  people  shipping  livestock  so 
to  do.  And  the  third,  that  such  entry  was  made  by  Mummaugh 
on  the  invitation  and  at  the  request  of  said  employes  and  also 
according  to  the  custom  relied  on  in  the  second  count.  The 
first  count  fails  to  allege  either  an  invitation 'or  request  or  any 
express  assent  on  the  part  of  the  employes.  But  it  does  allege 
their  knowledge  as  well  as  the  custom  and  practice.  It  seems 
to  us  that  if  it  be  proved  to  the  satisfaction  of  the  jury  that  the 
employes  had  knowledge  that  Mummaugh  had  gone  upon  the 
train  to  deliver  his  property  for  transportation,  and  further  that 
such  entry  was  according  to  the  usual  course  of  business,  that 
is  to  say,  according  to  the  custom  and  practice  before  mentioned, 
the  jury  not  only  could,  but  it  would  have  been  their  duty  to, 
draw  the  inference  that  Mummaugh's  entry  on  the  car  was  with 
tlie  assent  of  defendant.  In  the  course  of  his  opinion  in  Wright 
V.  London  etc.  Ry.  Co.,  L.  E.  1  Q.  B.  Div.  252,  Cleasby,  B.,  said 
that  that  case  "seems  to  have  established  that  where  a  man  is 
on  the  premises  of  a  railway  company  for  the  purpose  of  carry- 
ing into  effect  a  contract  of  carriage  and  delivery,  and  gets  the 
assent  of  the  company  (as  indicated  by  the  usual  course  of  busi- 
ness) to  assist  in  the  delivery,  the  plaintiff  is  entitled  to  redress 
if  the  ^^**  part  of  the  premises  where  he  is  engaged  is  danger- 
ous to  persons  engaged  upon  it  and  injury  ensues  to  him.'' 

The  cases  we  have  decided  hold,  as  we  read  them,  that  when 
a  person  enters  upon  the  car  or  train  of  a  railroad  company  to 
deliver  his  property  for  transportation,  and  this  entry  is  made 
with  the  knowledge  and  assent  of  the  company,  and  accord- 
ing to  a  custom  so  to  do,  or  if  he  enters  with  the  company's 
knowledge,  assent,  acquiescence  and  approval  and  according 
to  said  custom,  or,  if  he  enters  on  the  invitation  and  at  the 
request  of  the  railroad  company  to  deliver  his  property  for  ship- 
ment, the  railroad  company  is  bound  by  the  exercise  of  pru- 
dence, reasonable  care  and  skill  to  see  that  he  is  not  injured, 
and  that  if,  as  alleged  in  each  count  of  the  narratio,  the  injury 
was  caused  directly  by  the  wrongful  act,  negligence  and  default 
of  the  railroad  company  and  without  negligence  on  the  part  of 
the  person  injured,  the  latter  should  recover. 

Being  of  opinion  that  the  several  counts  of  the  narratio  here 
demurred  to  are  substantially  within  the  rule  approved  by  the 
foregoing  decisions,  and  as  James,  L.  J.,  says,  according  also, 
"to  common  sense,"  we  will  have  to  overrule  the  demurrer  to 
the  narratio  with  one  exception. 

The  second  count  appears  to  allege  that  Mummaugh  was 
lawfully  in  and  upon  the  car  for  the  purpose  of  delivering  his 
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property  for  shipment.  Whether  he  was  so,  that  is  legally,  in 
the  car  for  the  purpose  named,  is  the  chief  question  in  the  case, 
and  this,  of  course,  is  a  question  of  law  and  not  of  fact,  and 
hence  it  was  error  to  allege  it  in  the  narratio.  But  there  still 
remains  the  third  count,  which,  under  any  aspect  of  the  case, 
we  think  is  good. 

We  are  not  aware  that  the  narratio  has  heen  criticised  on  any 
other  grounds  than  on  those  we  have  discussed,  and  being  of 
opinion  that  the  demurrer  should  have  been  overruled,  the  judg- 
ment appealed  from  will  be  reversed. 

Judgment  reversed  with  costs,  and  case  remanded  for  new 
trial. 


WJiere  One  Enters  a  Car  for  a  lawful  purpose,  as  in  case  of  an 
employe  entering  a  pay-car,  he  must  be  afforded  reasonable  time  to 
transact  his  business,  and  opportunity  to  leave  the  train  before  it  is 
put  in  motion:  New  York  etc.  E.  K.  Co.  v.  Coulbourn,  69  Md.  3B0,  9 
Am.  St.  Eep.  430.  To  the  same  effect  see  Louisville  etc.  E.  E.  Co. 
V.  Stacker,  86  Tenn.  343,  6  Am.  St.  Eep.  840.  And  one  at  a  railroad 
station  for  the  necessary  and  customary  purpose  of  receiving  mail 
and  express  matter  from  a  train,  is  entitled  to  the  same  protection  as 
a  passenger:  Tubbs  v.  Michigan  Cent.  E.  E.  Co.,  107  Mich.  108,  61 
Am.  St.  Eep.  320.  See,  too,  Klugherz  v.  Chicago  etc.  Ey.  Co.,  90 
Minn.  17,  101  Am.  St.  Eep.  384. 

If  a  Person  Eirvployed  by  Shippers  to  load  cars  assists  in  moving 
them  at  the  request  of  a  brakeman,  he  is  not  a  mere  volunteer  in  so 
doing,  and  may  recover  from  the  railroad  company  for  injuries  re- 
ceived: Eailroad  v.  Ward,  98  Tenn.  123,  60  Am.  St.  Eep.  848. 


EICKAEDS  V.  EICKARDS. 

[98  Md.  136,  56  Atl.  397.] 

CONTRACTS  Made  on  Sunday,  if  executory,  cannot  be  en- 
forced,    (p.  394.) 

CONTRACTS  Made  on  Sunday,  if  executed,  cannot  be  avoided 
merely  because  entered  into  on  a  dies  non.     (p.  394.) 

CONTRACTS  Made  on  Sunday  by  Agent.— An  executed  con- 
tract made  on  Sunday  by  a  general  agent  cannot  be  avoided  by  his 
principal  on  the  ground  that  because  the  statute  prohibits  the  making 
of  such  contract  on  Sunday,  that  fact,  of  itself,  takes  it  out  of  the 
scope  of  the  agent's  authority  to  make  it.     (p.  395.) 

PRINCIPAL  AND  AGENT— Violation  of  Prohibitive  Statute. 
The  mere  fact  that  an  agent,  in  the  course  of  exercising  a  delegated 
authority,  violates  a  prohibitive  statute,  does  not  discharge  his  prin- 
cipal from  the  obligations  of  the  contract  thus  made,  if  such  contract 
is  within  the  scope  of  the  agent's  authority,     (p.  396.) 
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FRAUDULENT  OONVEYANCES^Knowledge   of  Transferee. 

If  one  person,  without  consideration,  transfers  his  property  to  another 
for  the  purpose  of  defrauding  his  creditors,  the  transfer  is  voidable, 
whether  the  transferee  knew  of  the  fraudulent  purpose  or  not.  (p. 
395.) 

A.  Constable  and  H.  W.  Vickers,  for  the  appellant. 

C.  F.  Harley,  A.  G.  Towers  and  F.  R.  Owens,  for  the  ap- 
pellee. 

i3»  McCHEERY,  C.  J.  On  Sunday,  December  28,  1902, 
Dr.  Harry  N.  Rickards,  acting  as  a^ent  for  his  wife,  Mollie  E. 
Rickards,  the  appellee,  traded  a  certain  horse,  belonging  to  or 
alleged  to  be  owned  by  *"***  the  appellee,  to  the  appellant,  J. 
Nelson  Rickards,  and  forthwith  delivered  the  horse  to  the  ap- 
pellant. Two  days  afterward  the  appellee  sned  out  a  writ  of 
replevin  to  recover  the  horse.  The  record  was  removed  on  the 
suggestion  and  affidavit  of  the  appellee  from  the  circuit  court 
for  Caroline  county  to  the  circuit  court  for  Kent  county,  where 
the  case  was  finally  tried.  A  verdict  and  judgment  were  en- 
tered in  favor  of  Mrs.  Rickards,  and  J.  Nelson  Rickards  has  ap- 
pealed. The  controlling  question  passed  upon  below  and  now 
brought  here  by  the  pending  appeal  is  this :  Was  the  transaction 
— the  barter  or  trade  of  the  horse  as  made  by  the  appellee's 
agent — confessedly  consummated  and  fully  executed  on  Sun- 
day, a  transaction  which  did  not  bind  the  appellee,  because 
made  on  Sunday?  That  question  is  raised  by  the  prayers  pre- 
sented for  instructions  to  the  jury. 

The  agency  of  the  appellee's  husband  is  not  disputed.  The 
barter  or  trade  is  not  denied.  The  delivery  of  the  horse  in  ac- 
cordance with  and  at  the  time  the  transaction  was  entered  into 
is  conceded.  The  point  of  contention  is  that  as  a  contract  of 
sale  or  barter  or  trade  made  on  a  Sunday  is  invalid,  the  prin- 
cipal, Mrs.  Rickards,  cannot  be  bound  by  the  illeigal  act  of  her 
agent,  and  that  she  may  therefore  repudiate  the  transaction 
and  reclaim  the  horse. 

No  executory  contract  of  sale  made  upon  Sunday  can  be  en- 
forced. All  parties  agree  to  that  proposition.  But  an  ex- 
ecuted contract,  though  made  on  Sunday,  cannot  be  avoided 
merely  because  it  was  entered  into  on  a  dies  non.  A  contract 
entered  into  on  Sunday  is  a  contract  prohibited  by  the  law; 
but  as  said  by  Lord  Chief  Justice  Wilmot  in  Collins  v.  Blan- 
tern,  2  Wils.  341 :  "Whosoever  is  a  party  to  an  unlawful  con- 
tract, if  he  hath  once  paid  the  money  stipulated  to  be  paid  in 
pursuance  thereof,  he  shall  not    have    the  help  of    a  court  to 
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fetch  it  back  again;  you  shall  not  have  a  right  of  action  when 
you  come  into  a  court  of  justice  in  this  unclean  manner  to  re- 
cover it  back."  And  so  in  the  case  of  Inhabitants  of  Wor- 
cester V.  Eaton,  11  Mass.  368,  decided  in  1814,  in  an  able  and 
elaborate  opinion  delivered  by  Chief  Justice  ***  Parker,  it  was 
said :  "There  have  been  some  cases  in  England  which  look  as  if 
in  all  instances  where  a  party  has  paid  money  upon  an  illegal 
transaction,  he  may  recover  it  back  again  in  an  action  for 
money  had  and  received.  But  it  is  now  unquestionably  settled 
there  that  an  action  for  money  so  paid  cannot  be  maintained 
where  the  parties  are  really  in  pari  delicto;  and  upon  looking 
into  all  the  cases  upon  the  subject  ....  it  will  appear  that  a 
distinction  is  maintained  between  those  cases  in  which  one  of 
the  parties  has,  by  an  illegal  act,  taken  an  advantage  of  and 
oppressed  the  other,  and  those  in  which  it  is  not  possible  to 
distinguish  between  the  parties  as  to  the  degree  of  their  crim- 
inality. Thus  where  usury  has  been  paid,  it  is  considered  that 
the  lender  has  availed  himself  of  the  distress  of  the  borrower, 
and  has  violated  the  law  to  extort  from  him  more  than  the 
lawful  rate  of  interest.     In  this  case  an  action  for  money  had 

and  received  will  lie  for  the  excess But  that  in  all  acts 

which  are  unlawful  on  account  of  their  immorality  or  because 
they  are  hostile  to  public  policy,  there  the  parties  to  the  act 
are  in  pari  delicto  and  potior  est  conditio  def endentis" :  See, 
also,  Kelly  v.  Cosgrove,  83  Iowa,  229,  48  N.  W.  979,  17  L.  R. 
A.-  779. 

It  is  obvious,  then,  that  the  executed  contract  entered  into 
between  the  appellee's  agent  and  the  appellant  is  binding  on 
the  appellee,  even  though  it  was  consummated  on  Sunday, 
unless  the  fact  that  it  was  made  on  Sunday  and  consequently 
was  unlawful,  of  itself,  took  it  out  of  the  scope  of  the  agent's 
authority  to  make  it.  And  here  lies  the  stress  of  the  case. 
The  agent's  authority  was  general  and  unrestricted.  It  was 
not  limited  to  the  sale  or  barter  of  the  horse  on  a  secular  or 
•business  day;  but  the  argument  is  that  a  term  must  be  read 
into  the  agent's  power  whereby  implicitly  he  was  prohibited 
from  doing  any  illegal  act;  and  as  the  sale  on  Sunday  was  an 
illegal  act,  it  was  an  act  beyond  the  scope  of  his  authority 
and  therefore  not  binding  on  the  appellee.  This  argument 
begs  the  question — a  sale  or  barter  of  the  horse  was  confess- 
edly within  the  delegated  authority  of  the  agent,  and  the 
method  he  pursued  in  performing  what  he  was  empowered  to 
***  perform  cannot  make  the  thing  he  did   a  thing  he  had  no 
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power  to  do.  This  is  not  an  inquiry  into  a  criminal  liability. 
The  mere  fact  that  an  agent  in  the  course  of  exercising  a  del- 
egated authority  himself  violates  a  prohibitive  statute  does 
not  liberate  or  discharge  the  principal  from  the  obligations  of 
the  contract,  if  the  contract  be  one  within  the  scope  of  his 
authority.  This  doctrine  is  well  illustrated  in  a  recent  case 
decided  by  the  English  court  of  appeal.  In  Hamlyn  v.  Hous- 
ton &  00!  (1903),  L.  E.  1  K.  B.  81,  the  master  of  the  rolls 
said:  "It  is  too  well  established  by  the  authorities  to  be  now 
disputed  that  a  principal  may  be  liable  for  the  fraud  or  other 
illegal  act  committed  by  his  agent  within  the  general  scope 
of  the  authority  given  to  him,  and  even  the  fact  that  the  act 
of  the  agent  is  criminal  does  not  necessarily  take  it  out  of  the 
scope  of  his  authority.  If  the  act  done  by  the  agent  is  within 
the  general  scope  of  the  authority  given  to  him,  it  matters  not 
for  the  present  purpose  that  it  was  directly  contrary  to  the 
instructions  of  his  principal,  or  even  that  it  may  have  been  an 
offense  against  society  itself.  The  test  is  that  which  is  applied 
to  this  case  by  the  learned  judge:  Was  it  within  the  scope  of 
the  authority  given  to  Houston  to  obtain  this  information  by 
legitimate  means?  If  so,  it  was  within  the  scope  of  his 
authority  for  the  present  purpose  to  obtain  it  by  illegitimate 
means,  and  the  defendants  are  liable."  And  in  the  same  case 
Justice  Matthew  stated  (at  page  86)  :  "A  little  confusion  has 
been  introduced  into  this  case  by  the  reference  made  to  the 
criminal  law.  It  is  not  suggested  that  Houston's  partner 
would  be  liable  criminally;  the  question  is  only  one  of  civil 
liability.  The  rule  of  law  applicable  is  perfectly  plain.  The 
question  is  whether  the  action  of  Houston  was  within  the 
scope  of  his  authority  for  the  purpose  of  making  the  firm  lia- 
ble. I  think  the  jury  were  entirely  warranted  in  finding  that 
Houston  was  authorized  to  obtain  information  as  to  the  con- 
tracts and  tenders  made  by  competing  firms  by  legitimate 
means.  He  did  obtain  such  information  by  illegitimate  means. 
It  being  within  the  scope  of  his  authority  to  procure  the  in- 
formation, ^'*^  it  is  immaterial  for  the  present  purpose  whether 
the  acts  which  he  committed  in  order  to  procure  it  were  fraudu- 
lent or  even  criminal  or  not,  and  his  partner  is  responsible  for 
those  acts." 

This  court  speaking  through  former  Chief  Judge  Alvey  in 
Evans  v.  Davidson,  53  Md.  249,  36  Am.  Eep.  400,  announced 
substantially  the  same  doctrine  in  these  words:  "In  one  sense, 
where  there  is  no  express  command  by  the  master,  all  wrongful 
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acts  done  by  the  servant  may  be  said  to  be  beyond  the  scope  of 
the  authority  given;  but  the  liability  of  the  master  is  not  de- 
termined upon  any  such  restricted  interpretation  of  the  author- 
ity and  duty  of  the  servant.  If  the  servant  be  acting  at  the 
time  in  the  course  of  his  master's  service  and  for  his  master's 
benefit,  within  the  scope  of  his  employment,  then  his  act,  though 
wrongful  or  negligent,  is  to  be  treated  as  that  of  the  master, 
although  no  express  command  or  privity  of  the  master  be 
showTi." 

It  does  not  need  any  further  citations  of  adjudged  cases .  to 
support  the  proposition  that  the  principal  cannot  repudiate  an 
executed  contract  merely  because  the  agent,  in  the  method 
followed  or  adopted  in  making  it,  has  violated  the  law  pro- 
hibiting a  contract  from  being  entered  into  on  Sunday,  if  the 
contract  itself  when  made  and  after  being  executed  was  one 
which  it  was  within  the  scope  of  the  agent's  authority  to  make 
for  and  in  behalf  of  his  principal.  With  this  proposition  es- 
tablished we  may  now  turn  to  the  prayers  which  were  pre- 
sented by  both  of  the  parties  to  the  cause. 

The  appellee  asked  five  instructions  and  the  appellant  asked 
six.  Of  the  five  requested  by  the  appellee  the  court  granted 
the  third  and  fifth  as  offered  and  gave  an  instniction  of  its  own 
in  place  of  the  first  and  second  and  rejected  the  fourth,  which 
is  not  found  in  the  record.  The  appellant's  first  prayer  was 
conceded,  his  fourth  and  fifth  were  granted,  his  second,  third 
and  sixth  were  rejected,  and  in  lieu  of  the  third  and  sixth  the 
trial  court  substituted  two  of  its  own.  The  rulings  thus 
made,  except  as  respects  the  rejection  of  the  appellee's  fourth 
prayer,  are  the  errors  alleged  on  this  appeal. 

144  rpj^g  court's  substitute  for  the  appellee's  first  and  second 
prayers,  as  well  as  the  appellee's  fifth  prayer,  broadly  lay  down, 
the  assertion  as  a  legal  principle  that  as  the  barter  of  the 
horse  was  made  and  completed  on  Sunday,  the  appellee  was 
entitled  to  repudiate  the  transaction  and  to  reclaim  possession 
of  the  property.  The  modification  made  by  the  trial  court 
of  the  appellant's  third  prayer  incorporates  the  same  theory, 
though  the  prayer  as  presented  originally  in  effect  asks  the 
court  to  inform  the  jury  that  the  barter  was  binding  on  the 
appellee  even  though  made  on  Sunday,  provided  the  transac- 
tion was  within  the  scope  of  the  agent's  authority  and  was 
fully  executed.  From  what  we  have  heretofore  said  it  ob- 
viously follows  that  there  was  error  in  granting  the  substitute 
for  the  appellee's  first  and  second  prayers  and  in  granting  her 
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fifth  prayer  and  in  modifying  the  appellant's  third  prayer.  The 
appellee's  third  prayer  merely  asserts  an  abstract  proposition. 
It  is  not  perceived  how  it  could  have  caused  any  injury.  The 
appellant's  second  prayer  was  rejected,  but  no  injury  was  done 
him  because  the  same  proposition  in  somewhat  different  words 
is  covered  by  the  fourth  prayer  which  was  granted.  The  sixth 
prayer  as  offered  told  the  jury  that  it  was  for  them  to  decide 
from  all  the  facts  and  circumstances  whether  the  horse  was 
purchased  by  the  appellee  with  her  own  money  through  her 
husband  as  agent,  or  whether  it  was  purchased  by  him  for 
himself  and  her  name  was  used  merely  as  a  colorable  device 
to  hinder,  delay  or  defraud  his  subsisting  or  subsequent  cred- 
itors. The  prayer  thus  framed  was  rejected,  but  the  court 
amended  it  by  inserting  the  words  "with  her  knowledge  and 
consent,"  so  that  the  proposition  it  announced  was  this:  If  the 
horse  was  in  fact  bought  by  the  appellee's  husband  with  his 
own  money  and  the  title  thereto  was  put  in  the  appellee's 
name  with  a  view  to  delay,  defeat  or  defraud  the  husband's 
creditors,  the  appellee  could  still  recover  possession  of  the 
horse  in  replevin  unless  she  knew  of  or  consented  to  the  fraud 
perpetrated  by  her  husband.  The  qualification  added  by  the 
court  was  erroneous.  The  appellee  was  not  entitled  to  re- 
cover if  in  point  of  fact  the  horse  belonged  to  her  husband. 
•^^^  If  her  husband  had  fraudulently  put  the  title  in  her  name 
her  want  of  knowledge  of  the  fraud  gave  her  no  better  title 
than  if  she  had  been  fully  aware  of  the  intent  imputed  to  her 
husband.  The  situation  was  not  that  of  a  bona  fide  purchaser 
for  value  without  notice  or  knowledge  of  the  vendor's  fraudu- 
lent design.  The  whole  question,  so  far  as  the  sixth  prayer 
was  concerned,  was  limited  to  the  inquiry  as  to  her,  the  ap- 
pellee's, ownership  of  the  horse;  and  whether  she  was  inno- 
cent of  or  an  accomplice  in  the  fraud  of  her  husband  was 
wholly  immaterial  if  the  horse  belonged  to  him  and  he  merely 
put  the  title  in  her  to  hinder  or  delay  his  creditors. 

For  the  errors  we  have  indicated,  viz.,  the  granting  of  the 
appellee's  fifth  prayer  and  the  granting  of  the  court's  substi- 
tute for  the  appellee's  first  and  second  prayers,  and  for  the 
rejection  of  the  appellant's  third  and  sixth  prayers  and  the 
granting  of  third  and  sixth  prayers  as  modified  by  the  court, 
the  judgment  must  be  reversed  and  a  new  trial  will  be  awarded. 
It  is  accordingly  so  ordered. 

Judgment  reversed  with  costs  above  and  below  and  new  trial 
awarded. 
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Sunday  Contracts  are  discussed  in  the  monographic  note  to  Henry 
Christian  Bldg.  etc.  Assn.  v.  Walton,  59  Am.  St.  Kep.  641-644.  In 
North  Carolina  a  contract  to  convey  land  entered  into  on  Sunday  is 
vaUd:  Eodman  v.  Eobinson,  134  N.  C.  503,  101  Am.  St.  Eep.  877. 
But  in  Michigan  a  Sunday  contract  cannot  be  ratified:  Acme  Elec. 
etc.  Co.  V.  Van  Derbeck,  127  Mich.  341,  89  Am.  St.  Rep.  341.  Com- 
pare Cook  V.  Forker,  193  Pa.  St.  461,  74  Am.  St.  Eep.  699.  And  in 
Stewart  v.  Thayer,  168  Mass.  519,  60  Am.  St.  Eep.  407,  it  is  held 
that  a  contract  for  services,  entered  into  in  violation  of  the  laws 
for  the  observance  of  the  Sabbath,  will  not  support  an  action,  al- 
though fully  performed. 


MAYOE  OF  FEOSTBURG  v.  WIN^ELAND. 

[98  Md.  239,  56  Atl.  811.] 

NUISANCE— Shade  Trees  in  Street— Removal.— Shade  trees 
in  a  street  are  not  a  nuisance  per  se,  and  only  become  so  when  they 
obstruct  or  interfere  with  the  use  of  the  street.  A  municipality  has 
no  authority,  under  its  general  power  to  pave  streets  or  abate  nui- 
sances, to  declare  such  shade  trees  a  nuisance  and  remove  them, 
unless  they  obstruct  travel  or  cause  some  other  injury,     (p.  402.) 

MUNICIPAL  CORPOEATIONS— Destruction  of  Private  Prop- 
erty—Injunction.— A  municipality,  in  regrading  or  repaving  a  street, 
cannot  arbitrarily  and  unnecessarily  destroy  private  property,  such 
as  shade  trees  growing  in  the  street,  not  constituting  a  nuisance,  and 
if  it  undertakes  to  do  such  an  act,  it  is  within  the  corrective  power 
of  a  court  of  equity,  and  may  be  enjoined,     (p.  403.) 

C.  G.  Watson,  for  the  appellant. 

B.  A.  Richmond  and  D.  J.  Blackinson,  for  the  appellee. 

»*i  BRISCOE,  J.  On  the  fifth  day  of  Jfovember,  1902,  the 
appellee  filed  a  bill  in  the  circuit  court  for  Allegany  county,  in 
equity,  against  the  appellants,  for  an  injunction  to  restrain 
the  mayor  and  councilmen  of  Frostburg  from  cutting  down  and 
removing  two  shade  trees  at  the  curb,  between  the  sidewalk  and 
^^^  the  street,  and  in  front  of  the  appellee's  property  and  with- 
in the  corporate  limits. 

The  bill  in  substance  charges  that  the  destruction  of  the 
trees  is  wholly  useless  and  without  authority,  and  that  it  is  not 
necessary  to  the  proper  grading,  paving,  curbing  or  sewering 
of  the  street.  It  is  further  alleged  that  the  destruction  of  the 
trees,  on  account  of  their  intrinsic  value,  their  beauty  and  com- 
fort as  shade  trees,  and  their  enhancement  of  the  value  of  said 
property  will  be  an  irreparable  loss  which  could  not  be  compen- 
sated for  in  any  way  by  a  suit  for  damages  or  by  any  proceeding 
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at  law.  That  said  street,  although  a  main  business  street  of 
the  town,  is  still  not  entirely  devoted  to  business  houses,  but 
is  also  a  most  important  and  fashionable  residence  street  of  the 
town  and  thickly  occupied  by  persons  living  upon  the  same  from 
end  to  end;  that  said  shade  trees,  so  far  from  being  a  nuisance, 
are  an  ornament  and  benefit  to  said  street  and  the  people  there- 
on, and  their  destruction  would  be  a  great  harm  to  the  citizens 
of  the  town,  apart  from  the  special  harm  that  would  be  done 
to  the  plaintiff. 

The  bill  admits  the  right  of  the  mayor  and  council  to  inprove 
the  streets,  to  repave  or  to  change  the  width  of  the  sidewalks 
or  the  curbing,  but  charges  that  the  plan  adopted,  in  this  case, 
is  a  wholly  unnecessary,  unreasonable,  unjust  and  arbitrary 
plan,  and  will  result  in  the  useless  destruction  of  the  plaintiff's 
property. 

A  preliminary  injunction  was  issued  on  the  bill  with  leave 
to  dissolve  after  five  days'  notice  to  the  plaintiffs. 

On  the  11th  of  November,  1902,  the  defendant  filed  an  an- 
swer to  the  bill,  denying  that  the  trees  are  not  an  obstruction 
to  the  street,  but  charges  that  they  are  a  great  nuisance  and  a 
serious  obstruction  to  the  public  use  of  the  street  of  the  town. 
It  admits  the  passing  of  an  ordinance  declaring  the  two  trees 
to  be  a  nuisance  and  an  obstruction  to  the  paving  and  curbing 
of  the  street  and  instructing  the  street  commissioners  to  remove 
them,  but  states  the  order  was  passed  for  the  good  of  the 
public,  and  with  a  view  to  a  proper  discharge  of  ***  their  duty 
as  the  officers  of  the  tovra  in  havin^g  all  serious  obstructions  that 
are  likely  to  cause  damage  removed  from  the  street. 

The  answer  further  denies  that  the  corporation  has  acted  in 
an  imreasonable  and  arbitrary  manner,  but  insists  that  they 
have  complete  control  over  the  streets  and  alleys  by  and  under 
their  charter,  with  full  power  to  remove  all  nuisances  and  ob- 
structions and  to  regrade,  repave,  and  improve  the  streets  of  the 
town  in  any  manner  that  in  their  judgment  will  be  to  the  best  in- 
terest of  the  town  and  that  their  acts  as  a  municipal  corporation 
are  not  reviewable  in  this  court. 

The  case  was  heard  on  bill,  answer  and  proof,  and  from  a 
decree  passed  on  the  sixth  day  of  August,  1903,  continuing 
and  making  perpetual  the  preliminary  injunction,  with  certain 
modifications  this  appeal  has  been  taken. 

The  law  has  been  settled,  in  this  state,  since  the  case  of 
Alberger  v.  Mayor  etc.  of  Baltimore,  64  Md.  7,  20  Atl.  988,  that 
where  the  legislature  confers  the  power  on  a  municipality,  in 
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general  terms,  to  provide  by  ordinance  for  paving  or  repaving 
the  streets,  the  discretion  exercised  by  the  city  council  in  regard 
to  the  propriety  or  necessity  of  the  improvement  provided  by 
the  ordinance  cannot  be  controlled  by  the  courts,  except  where 
the  power  is  exceeded  or  fraud  is  charged,  and  shown  to  exist, 
or  where  there  has  been  a  manifest  invasion  of  private  rights. 
Judge  Alvey,  in  delivering  the  opinion  of  the  court,  cites  1 
Dillon  on  Municipal  Corporations,  third  edition,  section  94, 
where  it  is  said  that  where  the  law  or  charter  confers  upon  the 
city  council  or  local  legislature  power  to  determine  upon  the 
expediency  or  necessity  of  measures  relating  to  the  local  govern- 
ment, their  judgment  upon  matters  thus  committed  to  them 
while  acting  within  the  scope  of  their  authority,  cannot  be  con- 
trolled by  the  courts.  In  such  case  the  decision  of  the  proper 
corporate  officer  is,  in  the  absence  of  fraud,  final  and  conclusive, 
■unless  they  transcend  their  powers. 

The  first  question,  then,  in  the  case  resolves  itself  to  this. 
Was  the  summary  proceeding  of  the  appellants  in  declaring  the 
two  trees  in  front  of  the  appellee's  property  to  be  a  nuisance 
****  and  an  obstruction  to  the  paving  and  curbing  of  the  street, 
and  directing  them  to  be  removed  and  destroyed,  so  far  final 
as  not  to  be  reviewable  by  the  courts? 

This  question,  we  think,  was  in  effect  settled  by  this  court 
in  the  recent  cases  of  New  Windsor  v.  Stocksdale,  95  Md.  215, 
53  Atl.  596,  and  King  v.  Hamill,  97  Md.  103,  54  Atl.  635.  In 
the  latter  case  it  is  said  that  equity  will  not  lend  its  aid  to  en- 
force by  injunction  the  by-laws  or  ordinances  of  a  municipal  cor- 
poration, restraining  an  act,  unless  the  act  is  shown  to  be  a 
nuisance  per  se.  And  in  the  case  of  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  ed.  984,  the  supreme  court  held  that  the  mere 
declaration  by  the  city  council  "that  a  certain  structure  was  an 
encroachment  or  obstruction  did  not  make  it  so,  nor  could  such 
declaration  make  it  a  nuisance  unless  it  in  fact  had  that  char- 
acter. It  is  a  doctrine  not  to  be  tolerated  in  this  country  that 
a  municipal  corporation,  without  any  general  laws  either  of  the 
city  or  of  the  state  within  which  a  given  structure  can  be  shown 
to  be  nuisance,  can  by  its  mere  declaration  that  it  is  one,  subject 
it  to  removal  by  any  person  supposed  to  be  aggrieved,  or  even  by 
the  city  itself.  This  would  place  every  house,  every  business 
and  all  the  property  of  the  city,  at  the  uncontrolled  will  of 
the  temporary  local  authorities." 

It  is  clear,  we  think,  both  upon  reason  and  authority  that 
when  a  municipality  undertakes  to   destroy  private  property 
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which  is  not  a  nuisance  per  se,  it  then  transcends  its  powers 
and  its  acts  are  reviewable  by  a  court  of  equity.  In  Bills  v. 
Belknap,  36  Iowa,  583,  it  is  held  that  if  the  removal  of  trees 
in  a  highway  is  not  required  for  the  free  and  proper  use  of 
the  highway,  no  principle  of  law  will  permit  it  to  be  done 
against  the  will  and  the  interest  of  the  owner.  In  Clark  v. 
Dasso,  34  Mich.  88,  Jud(ge  Cooley  says  that  it  must  be  borne 
in  mind  that  a  tree  in  a  highway  is  not  under  our  law  a  nui- 
sance per  se,  and  only  becomes  such  when  it  constitutes  an 
actual  injury  or  obstruction;  when  the  tree  is  removed  the  value 
of  private  property  is  destroyed.  And  in  Everett  v.  City  of 
Council  Bluffs,  46  Iowa,  67,  it  is  said:  "A  city  council  has  no 
power  to  declare  a  thing  a  nuisance  which  is  not  ^^"^^  such  at 
common  law,  or  has  not  been  declared  to  be  such  by  statutes. 
Shade  trees  growing  in  a  street  or  highway  do  not  constitute  a 
nuisance  unless  they  make  an  obstruction  to  travel."  And  the 
same  principle  is  upheld  in  Graves  v.  Shattuck,  35  N".  H.  257, 
69  Am.  Dec.  536 ;  Phifer  v.  Cox,  21  Ohio  St.  248,  8  Am.  Eep. 
58;  Bliss  v.  Ball,  99  Mass.  597;  Winter  v.  Peterson,  24  N.  J.  L. 
624,  61  Am.  Dec.  678. 

As  the  best  adjudicated  cases  hold  that  shade  trees  in  a 
highway  or  a  street  are  not  a  nuisance  per  se,  and  only  be- 
come so  when  they  obstruct  or  interfere  with  the  use  of  the 
highway  or  street,  we  come  to  the  remaining  question,  and 
that  is.  Does  the  proof  of  the  record  show  that  the  trees  here 
in  dispute  amount  to  such  an  obstruction  to  the  traveling 
public  as  to  constitute  a  nuisance? 

The  record  contains  a  large  amount  of  testimony  as  to  these 
shade  trees,  and  as  to  their  situation  and  location  in  the  street, 
and  it  would  answer  no  good  purpose  to  attempt  to  reconcile 
the  conflict  in  this  testimony  or  to  set  it  out  in  detail  here. 
As  stated  by  the  judge  in  his  opinion  in  the  court  below: 
"These  trees  have  been  standing  more  than  forty  years,  and 
there  is  no  evidence  to  show  that  in  all  that  long  time  they 
have  impeded  travel  or  worked  any  great  inconvenience,  ex- 
cept in  one  instance  when  a  wagon  came  in  collision  with  a 
projecting  limb,  which  has  been  cut  off.  Nor  does  the  evi- 
dence tend  to  establish  the  fact  that  the  trees  are  or  have  been 
a  nuisance.  The  defendant's  whole  objection  to  the  trees 
seems  to  be  based  on  their  fear  that  they  will  be  an  obstruc- 
tion to  the  grading  and  paving  of  the  street,  and  that  if  they 
remain  they  will  divert  the  flow  of  the  water  from  the  curb, 
and  flood  the  street  and  sidewalk  and  cause  the  accumulation 
of  debris  on  the  street,  and  prevent  the  making  of  a  pavement 
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and  curb  in  a  workmanlike  manner.  The  trees  stand  in  the 
curb,  a  convenient  and  proper  place,  escapin(g  the  obstruction 
of  footmen  on  the  one  hand  and  vehicles  on  the  other." 

According  to  the  evidence,  these  trees  stand  on  the  outside 
of  the  curb  and  on  the  edge  of  the  gutter  and  are  about  one 
foot  and  a  half  in  diameter.  One  of  the  trees  is  about  six 
inches  outside  of  the  curb,  and  the  other  from  eight  to  ten 
'"^^  inches.  There  is  no  evidence  that  the  trees  will  obstruct  the 
sidewalk,  or  that  they  present  any  material  obstruction  to 
travel  on  the  street.  Messrs.  Townsend  and  Sh river,  two  civil 
engineers,  testified  that  the  curbstones  could  be  so  arranged 
as  to  carry  the  water  around  the  trees,  and  when  so  fixed  the 
trees  would  be  no  material  obstruction  on  this  account. 

Upon  the  whole  case,  then,  as  disclosed  by  the  record,  we 
are  of  the  opinion  that  the  trees  in  question  do  not  so  ob- 
struct the  street  as  to  constitute  a  nuisance. 

The  cases  cited  and  relied  upon  by  the  appellant  are  clearly 
distinguishable  in  principle  from  this.  They  are  based  upon 
some  statute  or  rest  upon  dissimilar  facts. 

The  general  doctrine,  as  stated  by  the  appellee  in  his  brief, 
caimot  be  denied  that  a  city  which  is  invested  with  power  to 
regrade  and  repave  a  street  can  determine  upon  the  expedi- 
ency and  necessity  of  so  regrading,  and  upon  the  kind  of 
pavement  to  be  used,  free  from  the  interference  of  a  court  of 
equity ;  but  if  a  municipality  in  doing  an  act  of  that  kind  arbi- 
trarily or  unnecessarily  undertakes  to  destroy  private  property 
which  is  not  a  nuisance,  it  then  undertakes  to  do  an  act  beyond 
its  delegated  power,  and  those  acts  are  within  the  corrective 
powers  of  a  court  of  equity. 

For  the  reasons  given  the  decree  of  the  circuit  court  for 
Allegany  county  will  be  affirmed. 

Decree  affirmed  with  costs. 


The  Rights  of  the  Ovoner  of  land  abutting  upon  a  public  highway, 
in  respect  to  trees  growing  therein,  are  discussed  in  the  recent  mono- 
graphic note  to  Wright  v.  Austin,  101  Am.  St.  itep.  112-114. 
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CALLIS  V.  MEEEIEWEATHEE. 
[98  Md.  361,  57  Atl.  201.] 

HUSBAND  AND  WIFE— Alienation  of  Affections.— One  guilty 
of  alienating  from  a  husband  the  affections  of  his  wife,  or  of  causing 
her  to  so  conduct  herself  that  the  comfort  of  the  married  life  is 
destroyed,  must  respond  in  damages  to  the  husband,  although  there 
is  no  proof  of  adulterous  relations  between  such  wife  and  the  guilty 
person,     (p.  405.) 

HUSBAND  AND  WIFE— Alienation  of  Affections— Measure 
of  Damages. — A  person  who  wrongfully,  wantonly  and  maliciously 
alienates  the  affections  of  another's  wife,  and  causes  him  to  lose 
her  society,  companionship  and  assistance,  is  liable  to  him  not  only 
for  compensatory  damages,  but,  in  addition  thereto,  exemplary  or 
punitive  damages  as  a  punishment,     (p.  406.) 

G.  M.  Lane,  for  the  appellant. 

F.  A.  Buschman,  for  the  appellee. 

^'*^  JONES,  J.  The  appeal  in  this  case  is  from  a  judgment 
obtained  in  the  court  below  by  the  appellee  against  the  appellant 
upon  the  cause  of  action  which  the  narratio  in  the  case  sets 
out  as  follows :  "For  that  on  the  twelfth  day  of  November,  1879, 
the  plaintiff  [appellee  here]  intermarried  with  Sallie  W.  Merrie- 
weather,  ^***  and  that  up  to  the  time  of  committing  the  wrongs 
alleged  herein  have  been  living  together  as  man  and  wife. 
And  the  plaintiff  alleges  that  the  defendant  [appellant  here], 
the  said  Augustus  B.  Callis,  contrived  and  wrongfully  in- 
tended to  deprive  him  of  the  comfort,  society,  aid  and  assist- 
ance of  the  said  Sallie  W.  Merrieweather,  the  wife  of  the 
plaintiff,  and  to  alienate  her  affections  from  him,  unlawfully  and 
unjustly  gained  the  affections  of  his  said  wife,  whereby  the 
plaintiff  was  forced  to  leave  and  abandon  her,  whereby  the 
said  plaintiff  lost  the  comfort,  company,  society,  aid  and  as- 
sistance of  his  said  wife,  and  her  affections  for  the  plaintiff 
were  wholly  alienated  and  destroyed." 

The  narratio  is  awkwardly  constructed,  but  the  substance  and 
meaning  of  its  allegations  are  sufficiently  plain.  At  the  trial 
of  the  case  no  question  appears  to  have  arisen  upon  the  plead- 
ings or  upon  offers  of  evidence.  At  the  conclusion  of  the 
evidence  the  appellee  (plaintiff  below)  offered  for  the  approval 
of  the  court  three  instructions  to  the  jury,  all  of  which  were 
granted.  The  appellant  (defendant  below)  offered  five,  of 
which  the  first  was  refused,  the  second  withdrawn,  and  tht> 
third,  fourth  and  fifth  were  granted  by  the  court.     The  prayer 
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which  was  refused  (the  first)  asked  that  the  jury  be  instructed 
*'that  there  is  no  evidence  legally  su£Bcient  to  entitle  the  plaiu- 
tiff  to  recover,  and  their  verdict  must  be  for  the  defendant." 
To  the  granting  of  appellee's  prayers,  and  each  of  them,  and 
the  rejection  of  the  appellant's  first  prayer  the  appellant  ex- 
cepted. This  is  the  single  exception  presented  for  the  con- 
sideration of  this  court;  and  this,  we  think,  is  free  from  diffi- 
culty. 

The  record  presents  no  question  that  makes  it  necessary  or 
appropriate  to  go  into  a  general  discussion  of  the  law  appli- 
cable to  the  class  of  actions  to  which  the  one  here  under  con- 
sideration belongs.  We  have  said  in  Wolf  v.  Frank,  93  Md. 
138,  48  Atl.  132,  52  L.  R.  A.  102:  "There  has  been  but  little, 
if  any,  difference  of  opinion  as  to  the  right  of  a  husband  to  sue 
for  what  is  termed  'the  loss  of  consortium' — that  is,  the  loss  of 
his  wife's  society,  affection  and  assistance — and  when  anyone, 
by  the  alienation  of  ^**^  her  affections,  deprives  him  of  his  con- 
jugal rights  he  is  liable  to  respond  in  damages."  We  find  it 
stated  in  Cooley  on  Torts,  225  (margin)  :  "The  action  for  seduc- 
ing the  wife  away  from  the  husband  is  by  no  means  confined  to 
the  case  of  improper  and  adulterous  relations  but  it  extends  to  all 
cases  of  wrongful  interference  in  the  family  affairs  of  others 
whereby  the  wife  is  induced  to  leave  the  husband  or  to  so  con- 
duct herself  that  the  comfort  of  the  married  life  is  destroyed." 
(The  italics  are  ours.)  In  support  of  the  text  just  quoted  ref- 
erence may  be  had  to  Hermance  v.  James,  47  Barb.  123,  and  to 
Rinehart  v.  Bills,  82  Mo.  534^  52  Am.  Rep.  385. 

Both  the  narratio  and  the  evidence  here  bring  this  case  with- 
in the  law  as  thus  laid  down — the  narratio  in  its  allegation  of 
fact  and  the  evidence  in  its  tendency  to  prove  the  allegation 
of  fact  in  the  narratio.  There  was  evidence  to  the  effect  that 
the  appellant  was  the  pastor  in  charge  of  the  church  in  which 
the  appellee's  wife  was  the  organist;  that  the  appellant  evinced 
a  partiality  for  her  society;  was  frequently  seen  with  her;  went 
frequently  to  the  appellee's  house  in  his  absence — more  fre- 
quently going  in  the  back  way  than  the  front;  that  appellant's 
attentions  were  so  persistent  and  noticeable  as  to  excite  criti- 
cism and  comment  among  the  members  of  the  congregation, 
some  of  whom  called  appellant's  attention  to  rumors  and  com- 
ment as  to  his  attentions  to  and  relations  with  the  appellee's 
wife,  but  without  producing  a  change  of  conduct  upon  the 
part  of  the  parties  concerned.  One  witness  testified  that  ho 
had  so  frequently  seen  the  appellant   and   appellee's  wife   to- 
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gether  that  he  thought  they  were  man  and  wife;  the  son  in 
law  of  the  appellee  testified  that  he  had,  after  his  marriage  to 
appellee's  daughter,  lived  with  the  latter  at  the  appellee's 
house,  and  that  one  of  the  reasons  why  he  left  the  house  and 
his  wife  was  on  account  of  the  frequent  visits  of  the  appellant 
to  the  appellee's  wife.  The  appellee  himself  testified  to  his 
marriage;  that  he  had  always  lived  happily  with  his  wife  and 
family ;  that  they  had  one  child ;  that  he  had  had  "all  the 
confidence  in  the  world"  in  his  wife;  that  he  provided  fully  in 
every  respect  for  his  family ;  that  some  of  the  members  of  the 
»***  church  and  others  told  him  about  the  appellant  walking  so 
frequently  with  his  wife;  that  the  appellant  called  to  see  him 
when  he  told  appellant  that  be  had  been  waiting  to  see  him; 
that  his  wife  was  cold  and  indifferent  toward  him  (appellee), 
and  that  he  (appellant),  was  the  cause  of  it  and  was  living  in 
adultery  with  his  (appellee's)  wife;  that  appellant  did  not  deny 
this;  that  appellant  visited  his  (appellee's)  house  five  or  six 
times  a  week;  had  seen  him  go  there  frequently;  and  finally 
that  he  had  separated  from  his  wife,  because  of  the  many  re- 
ports made  to  him  by  church  members  and  others  as  to  the 
relations  between  the  appellant  and  his  (appellee's)  wife;  and 
because  he  believed  the  appellant  had  committed  adultery 
with  her. 

The  court  instructed  the  jury  on  behalf  of  the  plaintiff  in 
plaintiff's  first  prayer  that  if  they  found  "from  the  evidence 
that  the  defendant  wrongfully  alienated  the  affection  of  the 
plaintiff's  wife  from  him,  whereby  he  lost  the  society,  com- 
panionship and  assistance  of  his  wife,  then  their  verdict  should 
be  for  the  defendant;  in  the  plaintiff's  second  prayer  that  they 
were  "at  liberty  to  take  into  consideration  ....  all  the 
facts  and  circumstances  adduced  in  evidence,"  and  if  they 
found  for  the  plaintiff  might  give  such  damages  as  would 
compensate  him  for  the  injury  to  his  feelings,  and  the  loss  of 
his  wife's  affection,  society,  assistance  and  companionship;  and 
in  the  plaintiff's  third  prayer  that  if  they  found  that  the  de- 
fendant wantonly  and  maliciously  alienated  the  affection  of 
the  plaintiff's  wife  whereby  he  lost  the  society,  assistance  and 
companionship  of  his  wife  they  might,  in  addition  to  compen- 
satory damages  give  such  sum  as  they  might  think  "just  and 
proper  as  exemplary  or  punitive  damages  as  a  punisnment  to 
the  defendant." 

There  was  testimony  going  to  support  all  of  these  instruc- 
tions, the  credibility  and  weight  of  which    were  for  the  jury. 
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As  to  their  particular  structure  no  special  exceptions  were 
filed  to  any  of  them,  and  whether  they  or  any  of  them  were 
open  to  such  exceptions  is  a '  question  not  before  us.  The 
court  also  gave  an  instruction  of  '  its  own  that  the  jury  in 
*•**  making  up  their  verdict  were  *^not  to  consider  any  alleged 
adulterous  intercourse  between  the  defendant  and  the  plain- 
tiff's wife,  as  there  is  no  evidence  in  the  case  legally  sufficient 
to  sustain  the  allegation  of  adulterous  intercourse."  On  be- 
half of  the  appellant  the  jury  were  instructed  that  they,  in 
making  up  their  verdict,  might  **take  into  consideration  any 
unhappy  relation  existing  between  the  plaintiff  and  his  wife, 
not  caused  by  the  conduct  of  the  defendant" ;  that  to  find  a 
verdict  for  the  plaintiff  they  must  find  that  the  cause  of  the 
separation  between  the  appellee  and  his  wife  was  due  to  the 
conduct  of  the  defendant,  and  but  for  his  conduct  the  separa- 
tion would  not  have  occurred;  and  that  if  they  found  plaintiff 
and  his  wife  were  not  living  together  and  the  cause  of  the 
separation  between  them  "was  due  to  the  plaintiff's  own  con- 
duct and  through  no  fault  of  the  defendant  then  their  verdict 
must  be  for  the  defendant."  With  these  instructions  in  con- 
nection with  those  granted  at  the  instance  of  the  appellee  the 
case  was  submitted  to  the  jury  as  favorably  to  the  appellant  as 
he  could  ask,  and  we  see  no  cause  for  disturbing  the  judgment. 
It  is  apparent  from  what  has  been  said  that  the  appellant's 
first  prayer  was  properly  refused  and  the  exception  to  the 
granting  of  the  appellee's  prayers  cannot  be  sustained.  The 
judgment  below  will  be  affirmed. 

Judgment  affirmed  with  costs  to  the  appellee. 


An  Action  for  the  Alienation  of  a  wife's  affections  may  be  main- 
tained without  proof  of  adultery:  See' the  monographic  note  to  Fratini 
V.  Caslin,  44  Am.  St.  Eep.  845.  Consult,  also,  Adams  v.  Main,  3  Ind. 
App.  232,  50  Am.  St,  Eep.  266;  Oakman  v.  Belden,  94  Me.  280,  80 
Am.  St.  Eep.  396. 
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COLLINS  V.  COLLINS. 

[98  Md.  473,  57  Atl.  597.J 

TEUSTS— Oral  Agreement— Statute  of  Frauds.— A  conveyance 
of  land  under  an  oral  agreement  between  the  grantor  and  the  grantee 
that  the  latter  will  convey  the  property  to  another  person  upon 
the  happening  of  a  certain  event  creates  a  trust  which  may  be  en- 
forced in  equity  as  not  affected  by  the  statute  of  frauds,     (p.  410.) 

HUSBAND  AND  WIFE— Antenuptial  Conveyance  by  Hus- 
band.— A  voluntary  conveyance  by  a  man  without  consideration  on 
the  eve  of  his  intended  marriage,  of  all  of  his  property,  made  for  the 
purpose  of  defeating  the  marital  rights  of  his  intended  wife,  and 
executed  without  her  knowledge,  though  without  misrepresentation 
made  to  her,  is  fraudulent  as  to  her  and  may  be  vacated  in  equity. 
(p.  414.) 

W.  Colton,  for  the  appellants. 

C.  D.  McFarland,  for  the  appellee. 

4T3  PEIAKCE,  J.  This  appeal  is  from  two  decrees  of  the 
circuit  court  of  Baltimore  city,  by  one  of  M^hich  a  conveyance 
from  Michael  J.  Collins,  deceased,  to  the  appellants  of  certain 
leasehold  estate  in  Baltimore  city  was  held  to  be  ineffectual  to 
defeat  the  dower  right  therein  of  his  widow,  the  appellee;  and 
by  the  other  of  which,  bein^  a  supplemental  decree,  the  appel- 
lants were  required  to  pay  the  appellee  the  sum  of  one  hundred 
and  twenty-four  dollars  and  eighty-seven  cents,  being  the 
agreed  amount  of  the  one-third  part  of  the  net  rents  of  said 
property  from  the  death  of  Michael  J.  Collins  to  the  date  of 
the  decree. 

474  rpj^g  facts  of  the  case  necessary  to  be  stated  are  these: 
Sometime  in  the  year  1890  Michael  J.  Collins,  being  then  a 
widower  with  two  children,  who  are  the  appellants,  began  to 
visit  the  appellee  with  a  view  to  marriage,  and  several  years 
later  entered  into  a  marriage  engagement  with  her.  This  en- 
gagement continued  until  April  12,  1899,  when  they  were 
married.  On  March  22,  1899,  twenty  days  before  the  mar- 
riage, Michael  J.  Collins,  in  consideration  of  five  dollars  and 
of  natural  love  and  affection,  secretly  conveyed  to  the  appel- 
lants certain  leasehold  estate,  bein^  a  dwelling  and  store- 
house on  Harrison  street  in  Baltimore  city,  subject  to  a  life 
estate  reserved  to  him  by  said  conveyance,  and  subject  also  to 
an  outstanding  yearly  ground  rent  of  sixty-five  dollars  and 
sixty-seven  cents,  and  also  by  deed  of  the  same  date,  and  for  the 
same  consideration,  secretly  conveyed  to  the  appellants  certain 
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household  furniture  in  said  dwelling,  and  a  stock  of  furniture 
in  said  storehouse,  subject  to  a  life  estate  reserved  thereby  to  said 
Collins.  This  was  the  only  property  then  owned  by  him  and 
he  never  acquired  any  other.  All  of  this  property  he  received 
under  a  conveyance  from  his  brother,  John  W.  Collins,  some- 
time in  the  year  1897,  and  all  of  the  movable  property  above 
mentioned  was  disposed  of  by  Michael  J.  Collins  in  his  life- 
time. The  stock  of  furniture  was  worth  from  one  thousand 
dollars  to  twelve  hundred  dollars,  and  the  dwelling  and  store- 
house at  the  time  the  decree  was  passed  rented  for  twenty-five 
dollars  per  month. 

On  January  12,  1900,  he  executed  a  will  by  which  he 
gave  to  his  wife  one-third  of  all  his  property,  and  to  his  two 
daughters  the  residue,  and  made  C.  Dodd  McFarland  his  exec- 
utor, and  died  January  17,  1901,  leaving  said  will  unre- 
voked. The  bill  in  this  case  was  filed  May  19,  1901,  by 
the  appellee  against  the  appellants  and  the  executor,  C.  Dodd 
McFarland,  alleging  the  facts  above  mentioned,  and  further 
alleging  that  the  conveyance  to  the  appellants  was  kept  secret 
from  her  and  did  not  come  to  her  knowledge  until  December, 
1899;  that  the  same  was  fraudulently  made  on  the  eve  of  her 
marriage  to  deprive  her  of  her  marital  rights  in  the  estate 
of  her  husband,  and  was  void  as  against  her  rights  in  said 
*''**  estate.  The  prayer  of  the  bill  was  that  the  conveyance  of 
said  leasehold  estate  to  the  appellants  be  declared  null  and 
void.  It  appeared  from  the  testimony  in  the  case  that  the 
appellee  knew  during  her  engagement  to  her  husband  that  he 
owned  the  property  mentioned,  that  he  told  her  he  owned 
it  absolutely,  and  that  she  expected  in  event  of  his  death 
to  receive  a  wife's  share  therein.  The  appellants  in  their  an- 
swer allege  that  at  the  time  of  the  conveyance  from  John  W. 
Collins  to  their  father,  he,  John  W.  Collins,  was  about  to  sub- 
mit to  an  operation  from  which  it  was  believed  death  would 
ensue,  and  that  in  this  anticipation  this  conveyance  was  made 
upon  the  distinct  understanding  and  agreement  between  the 
parties  that  if  John  W.  Collins  should  recover,  Michael  should 
reconvey  the  property  to  him,  but  if  he  should  die,  Michael 
should  convey  the  property  to  the  appellants;  that  John  died 
from  the  effect  of  the  operation,  and  that  the  conveyance  from 
Michael  to  them  was  in  pursuance  of  said  understanding  and 
agreement,  and  that  Michael  was  never  at  any  time  the  owner 
of  any  beneficial  interest  in  said  property. 
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We  will  consider  first,  therefore,  what  interest  Michael  had 
in  this  property.  It  may  be  conceded  that  if  Michael  ac- 
cepted the  conveyance  from  his  brother  upon  the  verbal  un- 
derstanding above  set  forth,  then  the  conveyance  by  him  to 
the  appellants  woTild  be  regarded  as  made  in  performance  of 
such  agreement  and  would  be  upheld  in  equity  as  not 
affected  by  the  statute  of  frauds:  In  re  Duke  of  Marlborough, 
2  Ch.  Div.  133;  Giffen  v.  Taylor,  139  Ind.  573,  37  N.  E.  392; 
Larmon  v.  Knight,  140  111.  232,  33  Am.  St.  Kep.  229,  29  N.  E. 
1116;  Phelps'  Jurid.  Equity,  sec.  210.  But  such  a  trust  must 
be  clearly  established,  and  the  proof  in  this  case  falls  far  short 
of  what  is  required. 

Neither  of  the  appellants  had  any  knowledge  of  the  alleged 
agreement.  Frances  knew  nothing  except  what  her  aunt, 
Mrs.  O'Connor,  told  her,  and  admitted  that  when  her  father 
executed  and  delivered  the  conveyance  to  her  he  said  nothing 
about  any  such  agreement,  and  only  told  her  he  had  made 
the  deed.  Margaret  Collins,  the  other  appellant,  knew  noth- 
ing except  what  her  uncle,  Patrick  Collins,  had  told  her,  and 
that  was  that  their  father  had  conveyed  the  property  to  them. 

4T6  jyjpg  O'Connor,  a  sister  of  John  and  Michael  Collins,  is 
the  only  witness  who  attempts  to  prove  the  alleged  agreement. 
She  testified  that  sometime  before  the  operation  was  performed 
John  asked  her  to  let  him  transfer  the  property  to  her  for 
Mike's  children,  and  she  told  him  to  transfer  it  to  the  chil- 
dren in  the  first  place,  but  he  said  it  would  leave  him  in  a  bad 
fix  if  he  got  over  his  sickness,  as  the  youngest  child  would  be 
too  young  to  transfer  it  back;  that  she  then  said  %ansfer  it  to 
their  father,"  and  he  would  transfer  it  back  to  John  if  he  got 
well,  and  if  not,  to  the  children;  that  Mike  was  there,  and  he 
said  he  certainly  would  do  this,  and  that  after  John's  death 
she  heard  Michael  say  in  the  presence  of  his  brother  Patrick 
that  it  was  John's  wish  the  property  should  be  transferred  to 
Mike's  children,  and  that  he,  Mike,  intended  to  do  it.  This  is 
the  extent  of  her  knowledge  upon  this  subject.  The  record 
does  not  contain  a  copy  of  the  deed  from  John  to  Michael, 
nor  was  Mr.  McFarland  called  as  a  witness  to  state  what  in- 
structions were  given  as  to  its  preparation,  or  what  knowledge 
he  had  as  to  John's  wishes,  or  the  understanding  between  him 
and  Michael,  though  it  appears  from  the  record  that  he  pre- 
pared the  deed,  and  the  appellant's  counsel  states  in  his  brief 
that  the  deed  was  an  absolute  conveyance. 

Eobert  Price  testified  that  he  knew  all  the  parties  to  this 
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case,  and  had  known  Michael  and  Patrick  Collins  for  twenty 
years;  that  Michael  was  easily  led  and  he  thought  Patrick 
exercised  influence  over  him. 

Emma  Sudrow,  a  daughter  of  the  appellee,  testified  that  an 
the  night  of  the  marriage,  when  Michael  Collins  and  her 
mother  had  gone  to  be  married,  she  was  left  at  his  house  with 
the  appellants  and  Patrick  Collins,  who  is  now  dead;  that  she 
was  in  the  kitchen  and  the  others  in  the  dining-room  and  she 
heard  Patrick  Collins  strike  the  table  and  say:  "By  God!  I 
have  settled  her  all  right,"  and  Fannie  and  Maggie  Collins 
said:  "Oh,  Uncle  Patrick,  hush.''  The  appellee  testified  that 
when  she  first  learned  in  December,  1899,  of  his  conveyance, 
she  asked  her  husband  about  it;  that  he  at  first  denied  making 
it,  but  afterward  admitted  it,  and  said  Patrick  was  the  one 
^"^^  who  made  him  do  it,  that  he  slept  with  him  and  bothered  him 
day  and  night  until  it  was  done,  and  that  when  her  husband 
died,  Patrick  told  her  all  she  had  to  do  was  to  take  off  her 
apron,  put  on  her  hat  and  walk  out;  that  as  she  brought 
nothing  she  could  not  take  anything. 

Alexander  T.  Collins,  a  brother  of  Michael  Collins,  testified 
in  reply  to  a  question  as  to  what  he  knew  of  the  conveyance 
in  question  that  after  it  was  made,  Patrick  Collins  told  him 
that  he  had  fixed  this  woman,  Mrs.  Collins. 

John  W.  Silverwood  testified  that  he  had  known  John  W. 
Collins  for  twenty  years,  and  that  while  he  was  very  sick  he 
told  him  he  wanted  to  convey  his  property  to  Mike,  but  did 
not  say  am'thing  about  Mike's  daughters.  The  testimony 
thus  summarized  not  only  fails  to  establish  a  trust,  but  is 
quite  convincing  that  the  conveyance  in  question  was  made 
for  the  purpose  of  defeating  the  appellee's  marital  rights. 

We  now  come  to  consider  whether  a  court  of  equity  will 
relieve  a  widow  against  a  voluntary  conveyance  by  the  hus- 
band of  all  of  his  estate,  pending  an  engagement  of  marriage, 
without  any  disclosure  to  the  intended  wife,  or  knowledge  on 
her  part  of  his  purpose,  though  without  any  express  misrep- 
resentation on  his  part,  and  we  do  not  think  there  can  be  any 
difficulty  in  reaching  a  satisfactory  conclusion,  either  upon 
principle  or  authority. 

It  has  long  been  settled  that  equity  will  protect  the  marital 
rights  of  the  husband  against  a  fraudulent  conveyance  by  the 
Avife,  pending  a  treaty  of  marriage.  In  the  earlier  cases  re- 
lief was  granted  only  where  some  actual  fraud,  accomplished 
through  misrepresentation   or   deception,    was    practiced    upon 
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the  husband;  bnt  in  later  cases  concealment  alone  was  held 
to  be  fraud  for  which  a  conveyance  would  be  set  aside.  It 
was  first  distinctly  so  held  by  Lord  Thurlow  in  Strathmore  v. 
Bowes,  1  Yes.  Jr.  27,  although  in  that  case  the  decree  upon 
the  facts  was  adverse  to  the  husband.  In  subsequent  cases 
the  views  of  Lord  Thurlow  in  Strathmore  v.  Bowes  were  fully 
considered,  and  bare  concealment  was  pronounced  to  be  fraud 
in  itself:  Goddard  v.  Snow,  1  Euss.  485;  England  v.  Downs, 
2  Beav.  532 ;  Taylor  v.  Pugh,  1  Hare,  603. 

"^"^^  In  this  country  concealment  alone  has  been  uniformly 
held  to  be  fraud  per  se  entitling  the  husband  to  relief.  Tucker  v. 
Andrews,  13  Me.  124,  Loigan  v.  Simmons,  3  Ired.  Eq.  487, 
Spencer  v.  Spencer,  3  Jones  Eq.  404,  Eamsey  v.  Joyce,  1  Mc- 
Mull.  Eq.  236,  37  Am.  Dec.  550,  Manes  v.  Durant,  2  Eich. 
Eq.  403,  46  Am.  Dec.  65 ;  and  other  cases  to  the  same  effect  are 
collected  in  White  and  Tudor's  Leading  Cases,  317. 

But  we  have  still  to  inquire  whether  the  wife  will  be  af- 
forded the  same  protection  against  a  conveyance  by  her  intended 
husband. 

Upon  principle,  it  is  difficult  to  perceive  any  soimd  and  sat- 
isfactory reason  for  discrimination  against  the  wife,  since  it  is 
the  marital  right  of  the  husband  which  is  protected  against 
an  antenuptial  conveyance  by  the  wife,  and  the  marital  right 
of  the  wife  is  in  itself  as  perfect  as  that  of  the  husband.  It 
has  been  well  said  in  Chandler  v.  HoUingsworth,  3  Del.  Ch. 
114:  "Whether  the  wife's  dower,  as  well  as  the  husband's  in- 
terest in  her  estate,  is  to  be  protected  against  fraud  depends 
not  at  all  upon  such  considerations  as  the  comparative  value 
of  the  consideration  rendered  by  each,  or  the  value  of  their 
respective  rights,  but  solely  upon  the  fact  that  there  exists  a 
marital  right  which,  in  common  with  all  legal  rights,  is  a 
proper  subject  of  legal  protection,  whether  it  be  itself  of  more 
or  less  value  or  whether  it  spring  from  a  larger  or  less  con- 
sideration rendered.  If  there  could  be  any  ground,  in  addi- 
tion to  the  mere  existence  of  a  right  defrauded,  to  evoke  a 
swifter  interposition  for  one  sex  rather  than  the  other,  it  would 
be  the  consideration  that  the  wife,  being  of  the  weaker  sex, 
the  more  needs  legal  protection." 

There  does  not  appear  to  be  in  England  any  express  deci- 
sion upon  the  precise  question,  and  the  leading  text-writers  upon 
the  subject  are  not  in  accord,  nor  always  consistent  with  them- 
selves. Thus  Mr,  Eoper,  in  his  work  on  Husband  and  Wife, 
volume  1,  page  52,  says:  "The  creation  of  a  trust  to  have  the 
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effect  of  excluding  the  widow's  dower  must  be  a  fair  transaction, 
such  a  one  in  which  a  court  of  equity  would  entertain  jur- 
isdiction to  execute  the  trust,  or  the  husband  will  be  consid- 
ered ^"^^  the  legal  owner  of  the  estate,  which  will  consequently 
give  to  the  wife  a  title  to  dower";  yet  on  page  354  he  cites  Ex 
parte  Bell,  1  Glyn  &  J.  282,  for  the  doctrine  that  a  voluntary 
settlement  made  by  the  husband,  though  set  aside  as  fraudulent 
against  creditors,  prevents  the  wife's  right  of  dower,  because 
the  husband  was  not  seised  of  an  estate  in  possession.  It  is 
pointed  out,  however,  in  Chandler  v.  Hollingsworth,  3  Del.  Ch. 
114,  that  that  case  cannot  be  taken  as  a  decision  of  the  ques- 
tion here,  since  it  does  not  appear  whether  the  settlement  was 
made  pending  a  marriage  treaty. 

Mr.  Park,  in  his  work  on  Dower,  page  236,  says :  "An  aliena- 
tion or  settlement  by  the  husband,  although  immediately  be- 
fore the  marriage,  and  with  the  express  intention  of  excluding 
the  wife  of  her  dower  could  not,  it  is  understood,  be  im- 
peached as  a  fraud  upon  the  marital  rights  of  the  wife,  as  in 
the  case  of  a  woman  making  a  settlement  of  her  estates,  un- 
known to  her  intended  husband,  on  the  eve  of  marriage";  and 
on  page  382,  speaking  of  the  same  subject,  he  refers  to  Wan- 
nock  V.  Lifford,  Co.  Litt.  2 08 A,  note  1,  where  Lord  Hardwicke 
treats  it  as  admitted  "that  if  a  man  before  marriage  conveys 
his  estate  privately,  without  the  knowledge  of  his  wife,  to 
trustees  in  trust  for  himself  and  his  heirs  in  fee,  that  will  pre- 
vent dower."  In  1  Cruise,  411,  it  is  said:  "Where  a  man,  im- 
mediately before  his  marriage,  privately  and  secretly  conveys 
his  estate  to  a  trustee  for  himself,  in  order  to  defeat  his  wife 
of  dower,  such  conveyance  will  be  deemed  fraudulent  and  void." 
And  in  volume  4,  page  416,  he  says:  "Lord  Chief  Baron  Gil- 
bert has  said  that  if  a  husband  seised  in  fee  should,  immediately 
before  his  marriage,  vest  the  legal  estate  in  trustees  to  disap- 
point his  intended  wife  of  dower,  such  a  conveyance  would  be 
reckoned  fraudulent,  because  it  was  made  with  an  ill  conscience 
in  order  to  deprive  his  wife  of  the  provision  made  for  her  by 
the  common  law." 

Mr.  Eoper,  on  page  354,  suggests  that  the  practice  in  Eng- 
land of  settling  jointures  in  lieu  of  dower  influenced  the  courts 
there  in  their  disposition  to  withhold  from  the  wife  the  protec- 
tion given  to  the  husband  against  such  conveyances,  but 
■****  that  reason  cannot  operate  here,  where  jointures  are  un- 
known and  where  dower  in  lands,  and  an  interest  in  personal 
estate  after  payment  of  the  husband's  debts,  is  the  only  provi- 
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si  on  made  by  the  law  for  the  wife  out  of  the  husband's  estate. 
This  right  in  this  country  necessarily  enters  more  largely  into 
the  wife's  expectations  in  contracting  marriage  than  in  England, 
and  the  measure  of  protection  which  may  in  experience  be  found 
adequate  there  would  be  wholly  inadequate  here.  Here  the 
husband  is  exempted  from  any  liabilities  incurred  there  by  mar- 
riage, and  the  wife  subjected  to  many  unknown  there,  so  that 
the  argument  there  advanced  for  such  discrimination,  and  rest- 
ing upon  the  alleged  inequality  of  consideration  rendered  by 
the  wife  in  marriage,  loses  whatever  force  is  claimed  for  it. 
Especially  is  this  true  in  the  present  case,  where  the  marriage 
took  place  after  the  passage  of  chapters  331  and  457  of  1898, 
which  have  practically  made  the  marital  rights  of  husband  and 
wife  the  same,  so  far  as  respects  their  property.  The  Ameri- 
can cases  seem  to  concur  in  extending  to  the  wife  the  same  pro- 
tection of  her  marital  rights  afforded  the  husband.  In  Swain 
V.  Ferine,  5  Johns.  Ch.  482,  9  Am.  Dec.  318,  a  deed  given  by  a 
husband  just  before  his  marriage  to  his  daughter,  without  any 
consideration  and  kept  secret  until  after  the  marriage,  was  held 
fraudulent  and  void  as  against  the  wife's  claim  to  dower,  and 
in  Petty  v.  Petty,  4  B.  Mon.  215,  the  same  ruling  was  made.  In 
both  of  these  cases  the  conveyance  was  held  fraudulent  in  fact, 
and  it  was  not  considered  whether  she  would  have  been  relieved 
on  the  ground  of  bare  concealment.  In  the  latter  case,  how- 
ever, it  is  significant  that  the  bill  was  filed  in  her  husband's 
lifetime,  and  that  relief  was  granted  though  her  dower  was  in- 
choate only,  in  order  that  she  should  not  be  prejudiced  by  delay 
if  her  dower  became  consummate. 

In  Smith  v.  Smith,  6  N.  J.  Eq.  515,  a  settlement  made  on 
the  day  of  the  marriage  but  before  the  ceremony,  made  by  a 
husband  for  the  benefit  of  himself  and  a  daughter  by  a  former 
marriage  with  intent  to  defeat  dower,  though  without  actual 
misrepresentation,  was  set  aside,  the  chancellor  saying  that: 
481  «^  voluntary  conveyance  by  a  man,  on  the  eve  of  marriage, 
unknown  to  the  intended  wife,  and  made  for  the  purpose  of 
defeating  the  interest  she  would  acquire  by  the  marriage  in  his 
estate,  is  fraudulent  as  against  her,"  and  adding:  "I  see  no 
sound  distinction  between  this  case  and  the  like  conveyance  by 
a  woman.'*  So  in  Cranston  v.  Cranston,  4  Mich.  230,  66  Am. 
Dec.  534,  a  conveyance  by  a  man  to  his  sons  two  weeks  before 
marriage,  voluntarily  made,  with  the  design  to  exclude  his  in- 
tended wife,  but  without  misrepresentation,  was  held  void,  "as 
a  fraud  in  law  upon  her  rights  accrued  directly  from  the  mar- 
riage."   In  Eoland  v.  Eoland,  2  Sneed,  543,  a  similar  convey- 
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ance  was  held  void  as  against  the  •widow,  but  good  as  to  the 
heirs,  and  in  Jenny  v.  Jenny,  24  Vt.  324,  the  court  said:  "One 
cannot  hold  property  which  he  receives  as  a  mere  gratuity,  or 
as  heir,  if  so  conveyed  to  him  as  to  defeat  the  wife  of  deceased 
to  her  dower  right.'' 

In  Littleton  v.  Littleton,  18  N.  C.  327,  the  reservation  of  a 
life  estate  to  the  husband  in  such  a  conveyance  made  by  him  on 
the  eve  of  marriage  was  pronounced  bad  upon  common-law 
principles,  and  as  indicating  that  the  donor  intended  the  deed 
should  not  interfere  with  his  enjoyment,  but  should  hinder  that 
of  the  wife,  and  it  will  be  noted  that  in  both  the  conveyances  in 
the  present  case  Michael  Collins  reserved  a  life  estate  to  himself 
in  the  property  conveyed  to  his  daughters.  In  Tate  v.  Tate,  18 
X.  C.  27,  Chief  Justice  Euffin  disapproved  the  English  rule  in 
point  of  justice,  which  he  said  rested  there  upon  the  ground 
that  conveyances  had  so  long  acted  on  that  mode  of  barring 
dower  where  there  was  a  settlement  that  it  would  be  dangerous 
to  overturn  it,  and  said :  "With  us  there  is  no  habit  of  marriage 
contracts,  and  a  woman  has  a  right  to  enjoy  the  marital  rights 
promised  by  the  law  to  a  wife  as  much  as  the  husband  to  look 
to  those  given  to  him.''  In  Kelly  v.  McGrath,  70  Ala.  79,  45 
Am.  Eep.  75,  the  court  discusses  the  reasons  upon  which  the 
distinction  has  been  made  in  England,  and  says  no  sound  rea- 
son can  be  given  for  distinguishing  the  antenuptial  frauds  of 
^**  the  husband  from  those  of  the  wife,  citing  2  Bishop  on  Mar- 
ried Women,  section  352. 

In  Kline  v.  Kline,  57  Pa.  St.  120,  98  Am.  Dec.  206,  the  wife's 
inchoate  right  of  dower  was  declared  to  be  entitled  to  protection 
in  such  cases,  Judge  Sharswood  saying:  "There  is,  perhaps,  no 
relation  in  life  in  which  more  unbounded  confidence  is  reposed 
than  in  that  existing  between  persons  who  are  betrothed  to  each 
other.  To  consider  such  persons  as  in  the  same  category  with 
buyers  and  sellers,  and  to  say  that  they  are  dealing  at  arms'- 
length,  we  think  is  a  mistake." 

Other  cases  to  the  same  general  effect  are  Murray  v.  Murray, 
1]  Ky.  Law  Eep.  815,  13  S.  W.  244;  Fennessey  v.  Fennessey, 
84  Ky.  523,  4  Am.  St.  Eep.  210,  2  S.  W.  158;  Pomeroy  v. 
Pomeroy,  54  How.  Pr.  228;  Young  v.  Carter,  10  Hun,  199; 
Dimcan's  Appeal,  43  Pa.  St.  69 ;  Stone  v.  Stone,  18  Mo.  391.  In 
the  last  case  it  was  held  a  conveyance  of  personal  property  made 
by  a  husband  during  his  last  sickness  and  in  expectation  of 
death  with  a  view  to  defeat  his  wife's  dower,  is  void  as  to  her, 
and  that  case  is  especially  applicable  here  since  the  house  and 
lot  in  question  was  held  by  Michael  Collins  under  a  ninety-nine 
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year  lease  renewable  forever,  which  was  held  in  Spangler  v. 
Stanler,  1  Md.  Ch.  20,  to  be  a  mere  chattel  interest,  and  not  an 
estate  in  land  from  which  dower  in  its  proper  sense  can  be 
claimed,  and  which  in  Williams  v.  Holmes,  9  Md.  289,  was  held 
distributable  by  the  orphans'  court.  There  can  be  no  reason 
for  discriminating  in  this  respect  between  real  and  personal  es- 
tate, since  the  right  to  protection  springs  out  of  the  existence 
of  a  marital  right  violated  by  a  conveyance  made  with  intent 
to  defraud  that  right.  There  is  no  case  in  Maryland  of  which 
v/e  are  aware  in  which  the  precise  question  now  before  us  arose, 
but  there  is  a  line  of  cases  strongly  suggestive  of  the  disposi- 
tion with  which  that  question  would  have  been  approached  if 
presented  in  any  of  these  cases.  The  first  of  these  is  Hays  v. 
Henry,  1  Md.  Ch.  337,  where  Simeon  Hays,  a  married  man, 
purchased  a  certain  leasehold  property,  and  caused  it  to  be  con- 
veyed to  Charlotte  Henry,  a  woman  with  whom  he  was  cohab- 
iting, who  a  few  days  later  conveyed  it  to  him  upon  trust  for 
her  use  during  **^  her  life,  with  remainder  to  her  two  children, 
and  upon  their  death  without  issue,  with  remainder  to  his  two 
children  by  his  wife.  Upon  a  bill  filed  by  the  widow  after 
Hays'  death,  charging  that  this  transaction  was  a  fraud  upon 
her  rights,  and  praying  a  sale  of  the  property,  and  the  allow- 
ance to  her  of  one-third  the  proceeds  after  payment  of  the  hus- 
band's debts,  the  chancellor  granted  the  relief  sought,  saying: 
"If  the  disposition  made  by  the  husband  be  bona  fide,  and  no 
right  is  reserved  to  him,  then,  though  made  to  defeat  the  claim 
of  the  wife,  it  will  be  good  against  her  because  an  act  cannot  be 
denounced  as  fraudulent  which  the  law  authorizes  to  be  done. 
But  if  it  be  a  mere  device  or  contrivance  by  which  the  husband, 
rot  parting  with  the  absolute  dominion  over  the  property  dur- 
ing his  life,  seeks,  at  his  death,  to  deny  his  widow  the  share  of 
his  personal  estate  which  the  law  assigns  to  her,  then  it  will  be 
ineffectual  against  her.  One  of  the  badges  of  fraud  in  such 
cases  is  the  retention  of  the  possession  of  the  property  by  the 
husband  after  the  transfer  of  title  or  keeping  the  deed  in  his 
hands  after  its  execution." 

That  case  has  been  approved  and  its  principles  applied  in 
Dimnock  v.  Dunnock,  3  Md.  Ch.  146 ;  Feigley  v.  Feigley,  7  Md. 
537,  61  Am.  Dec.  375 ;  Sanborn  v.  Lang,  41  Md.  113 ;  Rabbitt 
V.  Gaither,  67  Md.  100,  8  Atl  744;  Duttera  v.  Bab^don,  83  Md. 
544,  35  Atl.  64.  In  all  of  these  cases  the  transactions  assailed 
were  subsequent  to  the  marriage,  but  in  our  opinion  they  recog- 
nize the  essential  principle  upon  which  the  cases  everywhere  rest. 


Jan.  1904.]  Collins  v.  Collins.  417 

which  denounces  as  fraudulent  conveyances  made  upon  the  eve  of 
marriage  with  intent  to  defeat  the  intended  wife's  marital  right. 
A  full  and  very  able  consideration  of  the  law  involved  in  this 
question  is  found  in  the  opinion  of  Chancellor  Daniel  M.  Bates, 
m  Chandler  v.  Hollingsworth,  3  Del.  Ch.  99,  already  referred  to. 
Before  that  decision,  Mr.  Washburn,  in  his  law  of  Real  Property, 
laid  down  the  law  in  accordance  with  the  ride  stated  in  Park 
on  Dower,  adversely  to  the  widow's  right,  but  in  a  subsequent 
edition  of  his  work  speaks  of  that  decision  as  "an  important  and 
leading  case,"  and  says:  "The  chancellor  goes  fully  and  with 
discrimination  into  the  consideration  "***  of  the  English  and 
American  eases,  and  comes  to  a  clear  and  satisfactory  conclusion 
that  for  a  man  or  woman  on  the  eve  of  marriage  to  convey  away 
his  or  her  estate  (in  this  case  it  was  the  entire  property  of  the 
husband),  if  done  without  a  valuable  consideration,  and  not 
disclosed  to  the  other  party  before  the  marriage,  would  be  so 
far  a  fraud  per  se  upon  the  marital  rights  of  the  other  party 
that  equity  would  set  it  aside  so  far  as  it  conflicted  with  these 
rights." 

Nothing  that  we  have  said,  however,  is  to  he  understood  as 
going  beyond  the  case  before  us  or  as  laying  down  the  rule  more 
broadly  than  to  protect  the  wife  against  a  voluntary  conveyance 
by  the  husband  of  all  his  estate,  made  on  the  eve  of  marriage, 
without  her  knowledge,  and  with  the  intent  of  defeating  her 
marital  right.  As  was  said  in  Peigley  v.  Feigley,  7  Md.  537, 
61  Am.  Dec.  375.  "We  do  not  wish  to  be  understood  as  carry- 
ing this  doctrine  to  an  extent  which  would  impose  any  restraint 
upon  the  husband  in  the  free  and  unlimited  exercise  of  his  right 
to  alienate  his  property  at  will,  ....  provided  he  does  so  bona 
fide,  and  with  no  design  of  defrauding  her  of  her  just  claims 
upon  him  and  his  estate.  The  fraudulent  intent  in  all  such 
cases  being  the  true  test  of  the  validity  of  the  transaction." 

In  cases  where  such  an  antenuptial  conveyance  embraces  only 
a  part  of  the  husband's  estate,  or  where  provision  is  made  out  of 
his  estate  for  children  by  a  former  marriage,  the  questions  thus 
presented  are  left  open  for  future  consideration  as  they  may 
arise. 

The  importance  of  the  question  here  presented  has  led  us  to 
consider  the  cases  at  much  length,  and  we  fully  agree  with  the 
conclusion  of  the  learned  judge  of  the  circuit  court. 

Decree  affirmed  with  costs  to  the  appellee  above  and  below. 
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ANTENUPTIAL     CONVEYANCE     BY     HUSBAND,     WHETHEB 
FEAUDULENT  AS  TO  INTENDED  WIFE. 
L  Antenuptial  Conveyances,  Generally,  418. 
n.  Conveyances  to  Children  by  Former  Wife,  419. 
m.  As  Affecting  Dower  Bights,  Generally,  421. 

IV.  Conveyance  to  Child  or  Children  as  Affecting  Dower,  422. 

I.  Antenuptial  Conveyances,  Generally. 
The  general  rule  is  that  a  voluntary  conveyance  of  real  estate 
made  by  a  man  on  the  eve  of  his  marriage,  unknown  to  his  intended 
wife,  and  for  the  purpose  of  defeating  the  interest  which  she  would 
acquire  in  his  estate  by  the  marriage,  is  fraudulent  and  void  as  to 
her.  Most  of  the  cases  lay  great  stress  upon  the  fact  that  in  order 
to  avoid  the  conveyance  it  must  have  been  made  without  the  knowl- 
edge of  the  intended  wife,  and  with  intent  to  deprive  her  of  her 
marital  rights  therein,  and  these  facts  must  be  shown  by  her  when 
she  attempts  to  avoid  the  deed:  Beere  v.  Beere,  79  Iowa,  555,  44 
N.  W.  809;  Smith  v.  Smith,  6  N,  J.  Eq.  515;  Youngs  v.  Carter,  50 
How.  Pr.  410.  The  bald  rule  has  been  laid  down  that  a  man  who 
has  contracted  to  marry  a  woman  cannot,  on  the  eve  of  his  mar- 
riage, give  away  his  property  without  the  consent  of  his  intended 
wife:  Poston  v.  Gillespie,  5  Jones  Eq.  258,  75  Am.  Dec.  437;  but,  as 
will  be  shown  later,  this  statement  of  the  law  is  too  broad,  for  the 
reason  that  the  better  rule  is  that  an  antenuptial  deed  is  not  neces- 
sarily fraudulent  because  not  disclosed  to  the  intended  wife:  Dudley 

V.  Dudley,  76  Wis.  567,  45  N.  W.  602,  8  L.  R.  A.  814.  And  it  has  also 
been  held  that  a  conveyance  by  an  intended  husband  upon  the  eve 
of  his  marriage  will  not  be  regarded  as  a  fraud  on  the  marital 
rights  of  his  intended  wife,  unless  made  without  her  knowledge  or 
consent:  Murray  v.  Murray,  90  Ky.  1,  13  S.  W.  244,  8  L.  E.  A.  95. 
It  is  undoubtedly  true  that  the  conveyance  of  the  whole  or  of  a 
valuable  part  of  his  estate  by  the  intended  husband,  without  the 
knowledge  of  his  intended  wife,  after  the  agreement  to  marry  has 
been  entered  into,  and  upon  the  eve  of  its  consummation,  must  be 
regarded  in  equity  as  a  fraud  on  her  marital  rights,  and  consequently 
not  binding  on  her:  Leach  v.  Duvall,  8  Bush,  201.  Or  a  voluntary 
conveyance  of  all  of  his  property  made  by  a  husband  just  before  his 
marriage,  such  transfer  being  made  to  his  mother,  without  any  valu- 
able consideration,  and  kept  secret  until  years  after  the  marriage, 
is  fraudulent  and  void  as  against  his  wife:  Beere  v.  Beere,  79  Iowa, 
655,  44  N.  W.  809;  Pomeroy  v.  Pomeroy,  54  How.  Pr.  228.  But  where 
a  son,  on  the  eve  of  his  marriage,  and  without  tCe  knowledge  of  his 
intended  wife,  conveyed  a  considerable  part  of  his  property  to  his 
mother  in  part  payment  of  a  debt  which  he  owed  her,  the  court  held 
that  this  was  not  sufficient  to  show  that  he  was  induced  to  make  the 
deed  by  his  desire  to  deprive  his  intended  wife  of  her  marital  rights 
therein,  so  as  to  render  the  conveyance  void  as  to  her:  Dudley  v. 
Dudley,  76  Wis.  567,  45  N.  W.  602,  8  L.  K.  A.  814.     If  a  man  repre- 
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sents  to  his  intended  wife,  as  an  inducement  to  marriage,  that  he  is 
the  owner  of  certain  property,  and  such  marriage  is  then  consum- 
mated, a  secret  and  voluntary  conveyance  of  such  property  before 
the  marriage  is  a  fraud  upon  her:  Dearmond  v.  Dearmond,  10  Ind. 
191.  A  transfer  of  his  property  by  a  man  before  his  marriage  and 
after  agreeing  to  marry,  to  defeat  his  intended  wife's  right  to  sup- 
port, may,  after  his  marriage  to,  and  desertion  of,  his  wife,  be 
assailed  and  set  aside  by  her  in  an  action  for  the  maintenance  of 
herself  and  her  child  by  him:  Murray  v.  Murray,  115  Cal.  266,  56 
Am.  St.  Eep.  97,  47  Pac.  37,  37  L.  E.  A.  626.  A  wife  may^always 
maintain  an  action  to  set  aside  a  voluntary  conveyance  made  by 
her  husband  without  her  knowledge  or  consent,  on  the  eve  of  her 
marriage,  for  the  purpose  of  defeating  her  marital  rights.  Her  rights 
in  the  land  are  the  same  as  if  no  such  conveyance  had  been  made: 
Hach  V.  Eollins,  158  Mo.  182,  59  S.  W.  232.  A  voluntary  settlement 
or  conveyance  by  a  man  shortly  before  his  marriage  will  not  be 
held  fraudulent  as  to  the  marital  rights  of  the  wife,  unless  made 
with  intent  to  defraud  her  and  in  contemplation  of  the  marriage, 
and  pending  an  engagement  therefor:  Gainor  v.  Gainor,  26  Iowa,  337. 
The  conveyance  must  be  made  in  contemplation  of  marriage  in 
order  to  be  void  as  to  the  wife,  and  if  the  grantor  is  not  acquainted 
or  engaged  to  the  woman  he  afterward  marries  at  the  time  of  the 
conveyance,  she  cannot,  upon  marrying  him,  complain  that  the  con- 
veyance is  in  fraud  of  her  marital  rights:  Bliss  v  West,  58  Hun,  71, 
11  N.  Y.  Supp.  374.  Thus,  if  a  son,  for  a  proper  consideration  and 
in  pursuance  of  a  proper  motive,  conveys  all  of  his  estate  to  his 
mother,  and  some  monthe  afterward  becomes  engaged  to  be  married, 
and  then  subsequently  executes  another  similar  deed  to  his  mother 
before  his  marriage,  the  second  deed  deprives  the  wife  of  no  rights, 
and  defrauds  her  of  no  marital  prospects:  Estate  of  Coleman,  193 
Pa.  St.  605,  44  Atl.   1085. 

H.    Conveyances  to   Children  by  Fonner  Wife. 

The  prevailing  and  well-settled  rule  is  that  where  a  man  contem- 
plates a  second  marriage,  and  has  children  by  a  former  wife,  and 
having  made  no  representations  as  to  the  amount  of  his  property 
for  the  purpose  of  inducing  his  prospective  wife  to  marry  him,  and 
no  contract  with  her  in  relation  thereto,  the  fact  that  he  makes  a 
reasonable  provision  for  such  children  in  proportion  to  his  estate, 
retaining  sufficient  property  to  afford  him  and  his  second  wife  a 
reasonable  support,  and  sufficient  to  afford  her  a  reasonable  main- 
tenance after  his  death,  should  she  survive  him,  does  not  make  such 
transfer  fraudulent  as  to  such  wife,  although  she  was  not  advised 
of  such  transaction,  was  in  ignorance  thereof,  and  did  not  give  her 
consent  thereto.  But  if  representations  were  made  as  an  induce- 
ment for  the  second  wife  to  marry  the  grantor,  or  if  any  agreement 
in  relation  to  the  property  with  the  intended  wife  is  violated,  or 
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if  the  conveyance  made  on  the  eve  of  marriage  is  executed  under 
such  circumstances  as  to  evidence  an  intent  to  defraud  her,  the  con- 
veyance may  then  be  set  aside,  and  the  second  wife  granted  her 
interest  in  the  whole  estate:  Alkire  v.  Alkire,  134  Ind.  350,  32  N.  E. 
571;  Hamilton  v.  Smith,  57  Iowa,  15,  42  Am.  Eep.  39,  10  N.  W.  276; 
Appeal  of  Ross,  127  Pa.  St.  4,  17  Atl.  682;  Kinne  v.  Webb,  54  Fed. 
34.  A  deed  executed  by  the  grantor,  in  favor  of  his  children  by  a 
former  wife,  the  day  before  his  second  marriage  is  not  in  fraud 
of  his  second  wife  if  the  latter  was  apprised  of  his  action,  and  after- 
ward, with  full  knowledge  of  such  deed,  accepted  a  life  estate  in 
other  property  belonging  to  such  grantor:  Clark  v.  Clark,  183  111. 
448,  75  Am.  St.  Rep,  115,  56  N.  E.  82.  If  a  husband  a  few  days 
before  his  second  marriage  conveys  land  to  one  of  his  children  by 
a  former  marriage,  as  a  reasonable  advancement,  without  the  knowl- 
edge of  his  intended  wife,  it  is  not  such  a  fraud  upon  her  marital 
rights  as  will  cause  a  court  of  law  to  set  the  conveyance  aside: 
Baker  v.  Chase,  6  Hill  (N.  Y.),  482. 

An  advancement  to  the  children  of  a  first  marriage,  made  before 
a  second  marriage  is  contemplated,  is  not  a  fraud  upon  the  second 
wife,  and  this  as  well  where  she  was  in  ignorance  of  the  transac- 
tion, as  when  she  knew  of  the  deed  before  her  marriage:  Tate  v. 
Tate,  1  Dev.  &  B.  Eq.  (21  N.  C.)  22. 

A  conveyance  by  an  intended  husband  upon  the  eve  of  his  mar- 
riage, if  made  to  his  children  by  a  former  marriage  as  a  reasonable 
'  provision  for  their  support,  will  not  be  regarded  as  a  fraud  upon 
the  marital  rights  of  the  intended  wife,  unless  made  with  a  fraudu- 
lent intent,  and  without  her  knowledge  and  consent,  and  while  the 
second  wife  cannot  complain  of  reasonable  gifts  or  advances  by 
the  husband  to  his  children  by  a  former  marriage,  yet  if  the  trans- 
fer conveys  the  principal  part  of  the  husband's  estate,  and  is  made 
without  the  second  wife's  knowledge,  a  presumption  of  fraud  arises, 
and  it  rests  upon  the  beneficiaries  to  rebut  such  presumption:  Mur- 
ray V.  Murray,  90  Ky.  1,  13  S.  W.  244,  8  L.  R.  A.  95. 

A  deed  made  secretly  and  without  consideration  by  a  man  two 
days  before  his  marriage  of  all  of  his  property  to  his  children  by  a 
former  wife  is  a  legal  fraud  upon  the  woman  he  is  about  to  marry, 
and  the  fact  that  the  deed  is  given  to  carry  out  a  previous  purpose, 
which  is  concealed  from  the  intended  wife,  and  not  brought  to  light 
until  after  the  death  of  the  grantor,  does  not  deprive  the  transac- 
tion of  its  fraudulent  character:  Brown  v.  Bronson,  35  Mich.  415. 

If,  after  his  engagement,  and  on  the  eve  of  his  marriage  to  a  sec- 
ond wife,  the  intended  husband  secretly  conveys  his  homestead  to 
his  son,  by  a  deed,  which  was  not  recorded  and  was  unknown  to 
the  intended  wife,  and  the  purpose  of  which  was  to  prevent  the 
homestead  from  vesting  in  her  upon  her  marriage,  such  deed  is 
fraudulent  and  void  as  to  the  homestead  right  of  the  wife,  espe- 
cially, when,  prior  to  his  marriage  and  as  an  inducement  thereto, 
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he  promised  her  that  he  would  build  a  substantial  dwelling  upon 
such  homestead:  Arnegaard  v.  Arnegaard,  7  N.  Dak.  475,  75  N.  W. 
797,  41  L.  E.  A.  258. 

III.  As  Affecting  Dower  Eights  Generally. 
A  conveyance  of  lands  made  by  a  man  in  contemplation  of  mar- 
riage, with  intent  to  defeat  his  intended  wife  of  her  dower  in  such 
lands,  is  void  as  to  her.  Whenever  such  intent  is  established,  the 
conveyance  cannot  stand:  Babcock  v.  Babcock,  53  How.  Pr.  97; 
Littleton  v.  Littleton,  1  Dev.  &  B.  (18  N.  C.)  327.  A  voluntary 
conveyance  by  a  man  of  all  of  his  property,  made  pending  an  en- 
gagement to  marry,  without  the  knowledge  of  his  intended  wife, 
and  in  the  absence  of  express  misrepresentation  or  deceit,  and  with- 
out her  knowledge  of  the  transferred  property,  is  in  fraud  of  her 
right  of  dower.  Such  a  conveyance  is  not  wholly  void,  so  as  to 
admit  the  wife  to  a  share  of  the  personal  estate  of  the  husband 
dying  intestate,  or  to  prevent  a  child  of  the  marriage  to  take  the 
real  estate  as  heir  at  law  or  the  personal  estate  as  distributee.  The 
conveyance  is  valid  to  pass  title  subject  to  the  right  of  the  wife 
in  equity  to  her  dower:  Chandler  v.  Hollingsworth,  3  Del.  Ch.  99. 
If  a  conveyance  by  a  son  to  his  father  or  a  father  to  his  son,  is 
made  in  anticipation  of  an  approaching  marriage,  with  the  intention 
of  defeating  the  intended  wife's  right  of  dower,  and  such  convey- 
ance is  concealed  from  her,  the  deed  is  void  as  to  her  dower  rights 
and  the  husband  will,  as  to  them,  be  deemed  to  be  still  seised  in 
fee  of  the  lands  thus  attempted  to  be  conveyed:  Babcock  v.  Bab- 
cock, 53  How.  Pr.  97;  Brooks  v.  McMeekin,  37  S.  C.  285,  15  S.  E. 
1019.  In  such  case,  she,  during  the  lifetime  of  her  husband,  is 
entitled  to  have  a  judgment  declaring  such  deed  void  as  to  her,  that 
she  has  an  inchoate  dower  right  in  all  the  real  estate  conveyed,  not- 
withstanding the  conveyance,  and  a  future  absolute  right  of  dower 
therein  upon  the  event  of  the  death  of  her  husband  during  her  life- 
time: Petty  V.  Petty,  4  B.  Mon.  215,  39  Am.  Dec.  501;  Babcock  v. 
Babcock,  53  How.  Pr.  97.  A  secret  voluntary  conveyance  by  a  man 
on  the  eve  of  his  marriage  operates  as  a  fraud  upon  the  wife  he 
afterward  marries,  and  will  not  be  permitted  to  defeat  her  of  her 
dower  or  other  interest  in  the  lands  conveyed  thereby,  if  such 
grantor  has  represented  to  her  that  he  is  the  owner  of  the  lands  as 
an  inducement  to  the  marriage:  Bookout  v.  Bookout,  150  Ind.  63 
49  N.  E.  824,  65  Am.  St.  Eep.  350,  and  note  353.  On  the  same  prin- 
ciple, a  mortgage  secretly  executed  by  an  intended  husband  in  con- 
templation of  marriage,  and  to  defeat  the  intended  wife's  right  of 
dower  and  homestead,  is  void  as  to  her  rights,  although  made  to 
secure  a  bona  fide  loan,  if  the  mortgagee  had  knowledge  of  its 
fraudulent  purpose:  Kelly  v.  McGrath,  70  Ala.  75,  45  Am.  Rep.  75. 
But  a  deed  executed  the  day  before  the  grantor's  marriage  is  not 
a  fraud  as  to  his  wife's  inchoate  right  of  dower,  if  she,  with  full 
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knowledge  of  such  deed,  accepts  a  life  estate  in  other  of  the  hus- 
band's property  equal  to  her  dower  and  homestead  rights:  Clark  v. 
Clark,  183  111.  448,  75  Am.  St.  Eep.  115,  56  N.  E.  82. 

IV.    Conveyance  to  Child  or  Children  as  Affecting  Dower. 
A  conveyance  by  a  man  shortly  before  his  intended  second  mar- 
riage of  nearly  all  of  his  real  estate  to  his  children  by  a  former 
marriage,  without   consideration  and  without  the  knowledge  of  his 
intended  wife,  for  the  purpose  of  defeating  her  dower  rights,  which 
purpose  is  known  to  such  children,  is  fraudulent  and  void  as  to  his 
second  wife,  and  courts  of  equity  have  jurisdiction  to  grant  relief 
in  such  cases:   Eice  v.  Waddill,  168  Mo.  99,  67  S.  W.  605.     And  a 
deed  of  gift  by  a  man  on  the  eve  of  his  marriage,  of  all  of  his  prop- 
erty, to  his  children  by  a  former  marriage,  after  the  agreement  to 
contract  the  second  marriage,  and  kept  secret  from  the  intended  wife 
until  after  the  marriage,  is  fraudulent  and  void,   so  far  as  it  de- 
prives her  of  dower  in  the  real  estate  conveyed  by  such  deed,  and 
a  court  of  equity  has  jurisdiction  to  declare  the  deed  void  to  that 
extent,  even  in  the  lifetime  of  her  husband:   Petty  v.  Petty,  4  B. 
Mon.  215,  39  Am.  Dec.  501;  Leach  v.  Duvall,  8  Bush,  201.     A  deed 
by  a  father  to  his  sons,  shortly  before  his  marriage,  without  con- 
sideration, and  of  nearly  all  of  his  property,  and  kept  secret  from 
his  then  intended  wife,  is  fraudulent  as  to  her,  and  does  not  bar  her 
right  of  dower:  Cranson  v.  Cranson,  4  Mich.  230,  66  Am.  Dec.  534. 
If  a  man  on  the  eve  of  his  second  marriage  conveys  nearly  all  of 
his  large  estate  to  his  daughters  and  takes  back  from  them  a  lease 
for  life,  without  the  knowledge  of  the  intended  wife,  this  is  a  fraud 
upon  her  dower  rights,  and  she  is  entitled  to  have  the  transaction 
set  aside  and  declared  void  as  to  her  inchoate  right  of  dower,  and 
she  should  be  adjudged  entitled  to  a  dower  right  in  the  land  so  con- 
veyed: Youngs  V.  Carter,  10  Hun,  194.     A  deed  given  by  a  husband 
on  the  eve  of  his  marriage  to  his  daughter  without  consideration, 
and  kept  secret  until  after  the  intended  marriage,  is  fraudulent  and 
void,  as  against  the  dower  rights  of  his  wife:  Swaine  v.  Perine,  5 
Johns.  Ch.  482,  9  Am.  Dec.  318.     If  a  man  who  has  entered  into  a 
contract  of  marriage,  subsequently  and  before  the  marriage,  volun- 
tarily conveys  a  portion  of  his  land  to  his  sons  without  considera- 
tion, and  without  the  consent  or  knowledge  of  intended  wife,  with 
intent   to   deprive   her  of   her   marital  rights,   the   conveyance   is   a 
fraud  upon  her,  and  upon  his  death  she  is  entitled  to  dower  in  the 
land  thus  conveyed:  Ward  v.  Ward,  63  Ohio  St.  125,  81  Am.  St.  Eep. 
621,  57  N.  E.  1095,  51  L.  E.  A.  858.     It  seems  that  a  conveyance  just 
previous  to  the  grantor's  marriage  is  not  fraudulent  as  to  the  dower 
rights  or  other  interests  of  the  intended  wife,  although  without  her 
knowledge,  if  the  advancement   is   shown   to   have   been  reasonable 
and  as  a  provision  for  the  grantor's  children,  or  to  carry  out  a  pre- 
vious valid  contract   with,   and  not   to   defraud,  the  wife.     Thus  a 
deed   to   the   grantor's   son    is   valid,    as   against   the   claim   of   the 
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grantor's  wife  to  dower,  when  the  deed  was  recorded  ten  days  be- 
fore the  marriage,  and  made  in  pursuance  of  a  parol  contract  with 
such  son,  who  had  worked  the  land  for  many  years  without  pay, 
and  who  assumed  as  a  consideration  for  the  conveyance  the  pay- 
ment of  certain  debts  and  annuities:  Dancher  v.  Dancher,  201  111. 
489,  66  N.  E.  239.  Or  if,  when  a  father,  for  a  valuable  consideration 
in  services  rendered  by  his  son  of  full  age,  promised  to  convey  realty 
to  the  son,  who,  on  the  faith  of  the  promise,  after  receiving  posses- 
sion, occupied  the  realty,  cultivated  it,  and  made  large  expenditures 
on  it,  and  afterward  received  a  deed  therefor  from  his  father,  exe- 
cuted a  few  hours  before  the  latter 's  second  marriage,  and  without 
the  knowledge  of  his  intended  wife,  it  was  held  that  such  transac- 
tion was  not  in  fraud  of  the  marital  rights  of  such  wife,  and  that 
dower  did  not  attach  to  the  realty  thus  conveyed  to  the  son:  Cham- 
plin  v.  Champlin,  16  E.  I.  314,  15  Atl.  85.  If  a  husband,  a  few  days 
before  his  second  marriage,  conveys  land  to  one  of  his  children  by 
a  former  marriage  as  a  reasonable  advancement,  and  with  intent  to 
prevent  his  intended  wife  from  acquiring  a  right  of  dower  therein, 
and  without  her  knowledge,  it  has  been  held,  contrary  to  the  gen- 
eral rule  now  well  established,  that  such  conveyance  is  valid  as 
against  her,  and  that  she  cannot  maintain  suit  to  set  it  aside,  or 
recover  dower  therein:  Baker  v.  Chase,  6  Hill,  482.  An  advance- 
ment to  the  children  of  a  first  marriage  made  before  a  second  mar- 
riage is  contemplated  is  not  a  fraud  upon  the  second  wife's  right 
of  dower,  whether  she  knew  of  the  deed  before  her  marriage,  or 
not:  Tate  v.  Tate,  1  Dev.  &  B.  Eq.  22.  A  deed  executed  the  day  be- 
fore the  grantor's  second  marriage,  will  not  be  held  in  fraud  of  the 
second  wife's  inchoate  right  of  dower,  when  she  was  informed  of 
the  grantor's  action,  and  afterward,  with  full  knowledge  of  the 
deed,  acepted  a  life  estate  in  other  property,  not  shown  to  be  un- 
equal to  what  her  dower  would  have  been  in  the  entire  estate; 
Clark  V.  Clark,  183  lU.  448,  75  Am.  St.  Eep.  115,  56  N.  E.  82. 
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"WESTMINSTER    WATER    COMPANY    v.    MAYOR    OF 

WESTMINSTER. 

[98  Md.  551,  56  Atl.  990.] 

MAITDAMUS  will  not  Lie  when  the  right  is  doubtful,  nor, 
though  the  right  is  clear,  when  there  is  some  other  adequate  remedy, 
(pp.  426,  427.) 

MUNICIPAL  COEPORATIONS— Contract  Ultra  Vires.— A 
municipal  corporation  has  no  general  or  implied  power  to  bind  itself 
by  contract  to  levy  a  certain  annual  tax  forever  for  the  use  of  a 
water  company,  agreeing  to  supply  the  city  with  water.  Such  a 
contract  is  ultra  vires,     (pp.  427,  428.) 

MUNICIPAL  COEPORATIONS— Ultra  Vires  Water  Contract. 
A  contract  by  a  municipal  corporation  to  bind  itself  to  levy  an  an- 
nual tax  forever,  for  the  use  of  a  water  company  agreeing  to  supply 
the  city  with  water  is  ultra  vires  and  void,  and  cannot  be  sustained 
on  the  ground  that  it  continues  in  force  only  during  the  corporate 
life  of  such  water  company,     (p.  430.) 

MUNICIPAL  CORPORATIONS— Ultra  Vires  Water  Contract. 
A  municipal  corporation  has  no  power,  under  a  statute  authorizing 
it  to  levy  annually  a  tax  not  exceeding  five  cents  on  the  one  hun- 
dred dollars  of  assessed  property,  to  contract  to  pay  a  water  com- 
pany for  a  water  supply  an  annual  sum  forever  equal  to  the  tax 
it  is  thus  authorized  to  levy.  Such  contract  is  ultra  vires  and  void 
on  the  ground  that  it  provides  for  a  perpetual  tax,  and  that  it  fixes 
a  basis  for  determining  the  compensation,  which  may,  by  changing 
circumstances,  exceed  the  power  of  the  municipality,  or  become  un- 
reasonable,    (pp.  432,  433.) 

MUNICIPAL  CORPORATIONS— Ultra  Vires  Water  Contract. 
Mandamus  will  not  lie  to  compel  the  levy  of  a  tax  to  pay  the  con- 
tract price,  for  water  furnished  a  municipal  corporation,  under  an 
ultra  vires  contract  made  with  it.     (pp.  433,  434.) 

CONSTITUTIONAL  LAW— Contracts  Ultra  Vires.— Constitu- 
tional provisions  prohibiting  the  impairment  of  the  obligations  of 
a  contract,  do  not  apply  to,  and  cannot  be  invoked  to  sustain,  a 
contract  which  is  ultra  vires  and  void.     (p.  434.) 

B.  Carter,  C.  E.  Fink  and  Roberts  &  Grouse,  for  the  appel- 
lant. 

J.  A.  C.  Bond,  F.  N.  Parke,  J.  K.  Cowen  and  J.  M.  Reif- 
Bnider,  for  the  appellee. 

**«2  MeSHERRY,  C.  J.  This  is  an  appeal  from  the  circuit 
court  for  Carroll  county,  and  was  taken  from  an  order  refusing 
to  grant  a  writ  of  mandamus,  ^^^  which  had  been  asked  for  by 
the  appellant  against  the  appellee.  The  facts  which  are  neces- 
sary to  be  stated  are  as  follows :  By  chapter  88  of  the  acts  of  the 
general  assembly  of  1876  it  was  provided  that  the  mayor  and 
common  council  of  Westminster  may  levy  annually  a  tax  not 
exceeding  five  cents  on  every  one  hundred  dollars  to  be  used  and 
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applied  to  the  payment  of  water  rents  for  the  use  of  water  for 
the  public  uses  of  said  city,  that  is  to  say :  For  use  on  the  pub- 
lic streets  of  said  city  and  for  the  suppression  of  fires,  to  any 
incorporate  company  whicli  may  be  organized  for  the  introduc- 
tion of  a  supply  of  water  into  said  city ;  and  the  said  mayor  and 
common  council  may  contract  with  any  such  incorporated  or  to 
be  incorporated  company,  for  the  introduction  of  water  into  the 
said  city,  to  pay  such  company  annually  in  such  sum  not  exceed- 
ing the  proceeds  of  said  levy  of  five  cents  as  aforesaid,  as  the  said 
mayor  and  common  council  may  deem  proper,  provided  that 
no  such  payment  shall  be  made  until  water  shall  have  been  actu- 
ally introduced  into  said  city  by  such  company;  and  provided 
further  that  said  levy  of  five  cents,  as  aforesaid,  shall  not  be 
made  or  used  and  applied  for  any  other  purposes  whatsoever. 
On  May  12,  1883,  the  mayor  and  council  of  Westmin- 
ster passed  an  ordinance  known  as  No.  62,  wherein,  amongst 
other  things  it  was  provided  that  when  mains  of  the  size  and 
length  described  in  the  ordinance  shall  be  laid  through  the 
streets  and  alleys  of  the  city  of  Westminster  with  water  therein 
suitable  and  sufficient  for  fire  extinguishing,  street  sprinkling 
and  domestic  purposes,  by  the  Westminster  Water  Company,  a 
body  corporate  of  Carroll  county,  then  and  in  that  event  the 
mayor  and  common  council  of  Westminster  shall  annually  levy 
and  pay  to  the  said  water  company  the  sum  of  five  cents  on  each 
one  hundred  dollars  of  the  assessed  value  of  all  property  within 
the  limits  of  the  said  city  subject  to  the  levy  and  taxation  by 
said  city,  whatever  the  sum  may  be,  less  one-third  of  the  ex- 
penses of  collecting  said  water  taxes  each  year;  provided,  that 
the  amount  of  the  said  tax  to  be  paid  said  company  in  any  ore 
year  shall  not  be  lower  than  that  produced  by  the  valuation  or 
assessment  of  the  year  1883. 

On  the  '^^'^  faith  of  the  aforegoing  and  other  terms  of  the 
ordinance,  all  of  which  were  accepted  'by  the  water  company,  the 
latter  expended  large  sums  of  money  in  erecting  a  plant,  build- 
ing reservoirs,  laying  mains  and  erecting  fire  plugs  in  accord- 
ance with  the  provisions  of  the  ordinance  just  named.  The 
ordinance  thus  became  the  contract  between  the  company  and 
the  city.  On  June  29,  1885,  a  supplemental  agreement  was 
entered  into  between  the  water  company  and  the  mayor  and 
common  council  of  Westminster,  whereby  some  of  the  provisions 
of  the  contract  made  by  ordinance  62  were  modified,  but  the 
terms  of  that  supplemental  agreement  need  not  be  stated  fur- 
ther than  the  one  we  shall  now  quote,  namely:  "Now,  there- 
fore, for  the  purpose  of  rendering  said  ordinance  clearer,  and 
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to  avoid  any  future  misunderstanding  concerning  it  this  agree- 
ment is  now  entered  into  by  the  said  contracting  parties  to  bind 
them  and  their  successors  in  office  forever,  as  follows.^'  There 
are  further  provisions  which  we  have  said  it  was  unnecessary  to 
quote  in  this  opinion.  The  tax  was  levied  annually  and  paid 
to  the  water  company  under  the  provisions  of  ordinance  62  and 
the  supplemental  agreement  just  alluded  to,  until  the  year  1902, 
when  the  mayor  and  common  council  passed  an  ordinance,  No. 
145,  repealing  ordinance  No.  62,  and  declaring  that  the  contract 
in  said  ordinance  with  the  Westminster  Water  Company  is 
hereby  repealed  and  terminated  and  in  making  the  levy  for  the 
year  1902  the  mayor  and  common  council  omitted  to  levy  for 
the  use  of  the  Westminster  Water  Company  the  sum  of  five 
cents  on  each  one  hundred  dollars  of  the  assessed  value  of  the 
property  within  the  limits  of  the  city  as  previously  levied  un- 
der the  ordinance  No.  62  and  the  supplemental  agreement  re- 
ferred to.  Thereupon  the  pending  petition  for  a  mandamus 
requiring  the  mayor  and  council  of  Westminster  to  make  the 
levy  of  five  cents  for  the  use  of  the  Westminster  Water  Com- 
pany was  filed.  Upon  the  coming  in  of  the  answer  an  agreed 
statement  of  facts  was  entered  into  and  the  case  was  heard. 
The  application  was  denied  upon  the  ground  that  the  writ  of 
mandamus  could  not  be  applied  as  an  appropriate  remedy  for 
such  wrongs  as  are  alleged  in  the  petition  ^^  of  the  relator. 
The  appeal  now  'before  us  brings  up  that  order  for  review. 

It  ought  to  be  stated,  though  not  as  tending  to  influence 
the  decision  of  this  case,  that  the  act  of  1876,  which  gave  the 
city  of  Westminster  authority  to  contract  for  a  supply  of  water 
for  the  purpose  heretofore  named,  was  repealed  by  the  act 
of  1882,  chapter  295,  but  the  repealing  act  failed  to  take  effect 
by  reason  of  an  omission  to  hold  an  election  upon  the  result 
of  which  its  becoming  operative  depended.  But  the  Local  Code 
of  1888,  article  7,  sections  238  to  247,  incorporated  the  pro- 
visions of  the  act  of  1882  and  omitted  the  act  of  1876.  The 
result  is  that  the  act  of  1876  is  no  longer  in  force.  By  the 
Local  Code  a  totally  different  system  for  levying  the  water 
tax  and  contracting  with  a  water  company  is  provided.  A 
specific  sum  not  exceeding  eighteen  himdred  dollars  is  required 
to  be  levied  annually,  and  imder  certain  conditions  a  portion 
of  that  sum  must  be  paid  back  by  the  water  company  to  the 
city. 

It  has  been  more  than  once  held  by  this  court,  following 
the  English  doctrine,  that  the  writ  of  mandamus  is  not  one 
which  is  granted  ex  debito  justitia;:  State  v.  Latrobe,  81  Md. 
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222,  31  Atl.  788.  There  must  be  a  clear  and  unequivocal  legal 
right  to  be  enforced,  and  there  must  not  be  any  adequate  rem- 
edy other  than  mandamus  for  its  enforcement:  Brown  v.  Bra- 
gu'nier,  79  Md.  234,  29  Atl.  7.  If  the  right  be  doubtful,  man- 
damus will  not  lie.  If  the  right  be  clear  and  there  be  some 
other  adequate  remedy,  that  remedy  and  not  mandamus  must  be 
invoked.  Obviousl)^  then,  the  inquiry  at  the  threshold  of  the 
case  is :  Is  tlie  right  which  the  water  company  sets  up  and  seeks 
to  have  enforced  such  a  clear  legal  and  unequivocal  right  as  can 
be  enforced  by  this  process  ? 

Under  the  supplemental  agreement  it  will  be  borne  in  mind 
that  the  contract  of  1883  distinctly  and  unequivocally  pur- 
ports to  bind  both  the  municipality  and  the  water  company 
forever.  The  municipality  is  obliged  to  levy  each  year  in 
perpetuity  five  cents  on  the  one  hundred  dollars  of  the  as- 
sessed value  of  the  property  within  the  city,  and  to  pay  the 
proceeds  of  the  levy  *^^  to  the  water  company  in  consideration 
for  the  latter's  supplying  from  its  works  water  for  public  use. 
There  are  two  difficulties  in  the  part  of  the  enforcement  of  that 
contract  by  mandamus:  1.  It  has  been,  as  it  must  be,  conceded 
that  no  municipality,  without  express  legislative  sanction,  has 
authority  to  bind  itself  to  levy  taxes  for  the  payment  of  money 
for  all  time  to  come  when  the  taxes,  if  thus  levied,  are  to  be 
applied  as  are  those  we  are  dealing  with;  2.  The  inequality  and 
the  want  of  mutuality  in  the  provision  which,  without  regard  to 
varying  circumstances  that  might  arise  in  the  future,  fixes  five 
cents  as  the  rate  to  be  levied  each  year,  would,  of  itself,  stamp 
the  contract  as  one  not  creating  such  a  clear  and  unequivocal 
legal  right  in  the  relator  as  to  warrant  the  issuing  of  a  manda- 
mus for  its  enforcement. 

1.  Starting  with  the  postulate  that  without  previous  leg- 
islative sanction  a  contract  of  the  kind  we  are  considering  can- 
not be  made  in  perpetuity  because  it  would  be  ultra  vires,  it 
18  argued  that  the  true  interpretation  of  the  atgreement  is,  not 
that  it  was  to  continue  or  was  designed  to  continue  forever, 
but  that  it  was  meant  to  last  for  forty  years  and  no  longer,  be- 
cause that  period  was  the  limit  of  the  corporate  life  of  the 
water  company;  and  it  was  vigorously  and  ably  insisted  that  a 
contract  of  this  character  of  forty  years,  made  under  the  cir- 
cumstances we  have  narrated,  was  neither  illegal  nor  unrea- 
sonable. Now,  it  is  true  the  books  are  full  of  cases  where 
contracts  for  the  furnishing  of  water  by  water  companies  to 
municipalities  and  running  for  quite  a  number  of  years  have 
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been  before  the  courts  repeatedly  for  consideration.  Thus, 
in  the  case  of  Xew  Orleans  Waterworks  Co.  v.  Rivers,  115  TJ.  S. 
674,  6  Sup.  Ct.  Eep.  273,  29  L.  ed.  525,  a  contract  for  fifty 
years  was  sustained;  in  Walla  Walla  v.  Walla  Walla  Co.,  172  U. 
S.  9,  19  Sup.  Ct.  Eep.  77,  43  L.  ed.  347,  a  contract  for  twenty- 
five  years  was  sustained;  in  Vicksburg  Water  Co.  v.  Vicksburg, 
185  U.  S.  65,  22  Sup.  Ct.  Eep.  585,  46  L.  ed.  808,  a  contract 
for  thirty  years  was  held  not  unreasonable,  and  in  Bennett 
Water  Co.  v.  Millvale,  200  Pa.  St.  613,  50  Atl.  155,  a  con- 
tract for  twenty  years  was  upheld;  Columbus  Water  Works 
Co.  V.  Mayor  etc." of  Columbus,  48  Kan.  99,  28  Pac.  1097,  15 
L.  E.  A.  354.  But  it  will  be  noticed  that  in  all  of  these  and 
similar  cases  which  might  ^^'^  be  cited  there  was  a  specific 
claim  that  a  definite  period  of  time  had  been  distinctly  agreed 
upon;  and  the  question  in  some,  though  not  in  all,  was  whether 
that  definite  period  was  a  reasonable  one. 

Take  for  illustration  New  Orleans  Waterworks  Co.  v.  Elvers, 
115  U.  S.  674,  6  Sup.  Ct.  Eep.  273,  29  L.  ed.  525.  The  con- 
tract there  before  the  supreme  court  was  one  made  between  the 
state  of  Louisiana  and  the  waterworks  company,  and  was  em- 
bodied in  an  act  of  the  legislature.  By  the  act  it  was  provided 
that  the  water  company  shall  have  for  fifty  years  from  the  pas- 
sage of  the  act  "the  exclusive  privilege  of  supplying  the  city  of 
New  Orleans  and  its  inhabitants  with  water  from  the  Missis- 
sippi river,  etc."  In  spite  of  this  the  city  council  of  New  Or- 
leans granted  to  Eobert  E.  Eevers  the  privilege  to  lay  a  water- 
pipe  from  the  Mississippi  river  to  the  Saint  Charles  Hotel  for 
the  purpose  of  supplying  the  hotel  with  water.  The  supreme 
court  upheld  the  validity  of  the  contract  between  the  state  and' 
the  water  company  and  struck  down  the  ordinance  because  it 
impaired  the  obligation  of  that  contract.  The  case  of  Walla 
Walla  V.  Walla  Walla  W^ater  Co.,  172  U.  S.  9,  19  Sup.  Ct.  Eep. 
77,  43  L.  ed.  347,  was  this :  The  act  of  the  territory  of  Wash- 
ington by  which  the  city  of  Walla  Walla  was  incorporated  de- 
clared that  the  city  should  have  power  to  provide  a  sufficient 
supply  of  water,  and  to  grant  to  any  persons  or  associations 
the  right  to  use  the  streets  of  the  city  for  laying  pipes  to  sup- 
ply the  inhabitants  with  water,  but  the  grant  was  not  to  be 
for  a  longer  period  than  twenty-five  years.  There  was  a  pro- 
viso which  enacted  "that  none  of  the  rights  or  privileges 
herein  granted  shall  be  exclusive,  nor  prevent  the  council 
granting  the  same  rights  to  others."  Pursuant  to  this  author- 
ity the  city  passed  an  ordinance  granting  to  the  water  company 
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the  right  to  lay  mains,  introduce  water  and  furnish  it  to  the 
city  and  its  inhabitants  for  a  period  of  twenty-five  years,  and 
the  city  stipulated  that  it  would  not  erect,  maintain  or  become 
interested  in  any  waterworks  during  the  time  for  which  the 
rights  were  granted  to  the  water  company.  The  ordinance 
was  accepted  by  the  company  and  the  water  was  introduced. 
Six  years  afterward  the  city  passed  another  ordinance  to  pro- 
vide *****  for  the  construction  by  the  city  of  a  system  of  water- 
works. Thereupon  the  water  company  filed  a  bill  against 
the  city  to  restrain  the  latter  by  injunction  from  erecting  water- 
works of  its  own.  The  injunction  was  made  perpetual  and  the 
case  was  then  taken  to  the  supreme  court.  In  the  course  of  its 
judgment  that  tribunal,  speaking  through  Mr.  Justice  Brown, 
said:  "As  the  contract  in  question  was  expressly  limited  to 
twenty-five  years,  and  as  no  attempt  was  made  to  grant  an  ex- 
clusive privilege  to  the  water  company,  the  city  seems  to  have 
acted  within  the  strictest  limitation  of  the  charter :  Atlantic 
City  Waterworks  v.  Atlantic  City,  48  N.  J.  L.  378,  6  Atl.  24. 

"Had  the  privilege  granted  been  an  exclusive  one,  the  con- 
tract might  be  considered  objectionable  upon  the  ground  that 
it  created  a  monopoly  without  an  express  sanction  of  the  legis- 
lature  to    that   effect Without    expressing    an    opinion 

upon  the  point  involved  in  that  case  (the  case  of  City  of  Bren- 
ham  V.  Brenham  Water  Co.,  67  Tex.  542,  4  S.  W.  143),  we  are 
content  to  say  that  an  ordinance  granting  a  right  to  a  water 
company  for  twenty-five  years  to  lay  and  maintain  water-pipes 
for  the  purpose  of  furnishing  the  inhabitants  of  a  city  with 
water  does  not,  in  our  opinion,  create  a  monopoly  or  prevent 
the  granting  of  a  similar  franchise  to  another  company."  The 
decree  making  the  injunction  against  the  city  perpetual  was 
afiirmed  by  the  supreme  court. 

In  Bennett  Water  Co.  v.  Millvale,  200  Pa.  St.  613,  50  Atl. 
155,  a  similar  situation  was  presented,  though  the  form  of  pro- 
cedure was  not  by  bill  in  equity  but  by  an  action  at  law  for  the 
violation  of  a  twenty-year  contract  made  by  the  borough  of 
Millvale  with  the  water  company. 

In  Columbus  Water  Works  Co.  v.  Mayor  etc.  of  Columbus, 
48  Kan.  99,  28  Pac.  1097,  15  L.  11.  A.  354,  a  very  elaborate 
opinion  was  filed  and  a  large  number  of  cases  were  examined 
and  cited.  The  result  reached  may  be  summarized  in  this  way : 
A  city  of  the  second  class  has  the  power  to  enter  into  a  con- 
tract with  private  parties,  or  a  corporation,  for  water  to  be 
furnished  to  it  for  fire  protection  by  such  party  or  corporation ; 
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and  when  a  city  of  the  second  class  has  entered  into  such  a 
contract,  and  a  waterworks  '^^^  plant  has  been  erected  and 
maintained  at  great  expense  for  a  period  of  four  years  or  more, 
and  during  that  period  the  corporation  owning  the  plant  has 
furnished  water  in  accordance  with  a  contract  entered  into  and 
recognized  by  the  city,  and  the  city  has  levied  the  proper  tax 
and  paid  the  hydrant  rental  for  three  years,  and  otherwise  rec- 
ognized the  validity  of  such  contract,  held  that  the  court  will 
not  hold  the  contract  void,  under  the  facts  as  stated  in  the  pe- 
tition, because  the  city  did  not  possess  the  power  to  make  a  con- 
tract for  the  period  of  twenty-one  years.  While  the  city  may 
be  powerless  to  make  a  contract  for  the  duration  alleged,  still 
the  contract  should  be  upheld  for  a  reasonable  time  when  the 
circumstances  and  condition  of  the  city  as  to  population  and  as- 
sessed valuation  are  substantially  the  same,  and  no  better  facili- 
ties are  offered  upon  more  reasonable  terms. 

In  none  of  the  foregoing  cases  was  the  situation  presented 
with  which  we  are  confronted  here.  The  nearest  approach  to 
the  case  at  bar  is  the  one  last  above  cited.  If  this  contract  had 
been  for  forty  years,  then  the  single  question  to  be  considered 
would  be  whether  that  was  a  reasonable  time,  but  the  contract 
on  its  face  purports  to  run  forever,  and  the  argument  is  that 
inasmuch  as  the  duration  of  the  water  company's  charter  was 
limited  to  forty  years  when  the  agreement  was  entered  into,  the 
contract,  though  professing  to  run  forever,  must  be  read  as  if 
it  ran  for  forty  years  and  no  longer ;  and  then  reading  it  in  that 
way  we  are  asked  to  say  that  the  forty  years  would  not  be  un- 
reasonable. But  the  fallacy  of  the  argument  lies  in  this,  that 
we  must  prescind  from  the  contract  the  words  that  the  parties 
to  it  have  themselves  deliberately  incorporated  therein,  and  we 
must  then  substitute  for  the  words  thus  eliminated  others  that 
the  contracting  parties  did  not  see  fit  to  use  and  obviously  did 
not  intend  to  use;  that  is  to  say,  we  must  declare  that  the  con- 
tract as  made  is  one  that  is  void  because  the  parties  were  with- 
out power  to  enter  into  it,  but  inasmuch  as  it  is  void  on  that 
ground  the  court  will,  by  construction,  make  a  new  one  for 
them,  though  they  did  not  see  fit  or  intend  to  make  it  for 
themselves;  so  that  when  made  by  the  ^^^  court  the  new  con- 
tract would  be  one  that  is  valid,  because  when  thus  made  it 
would  run  only  for  a  reasonable  time.  By  what  authority  can 
the  court  limit  the  duration  of  the  contract  to  a  term  of 
forty  years,  when  it  was  the  declared  intention  of  the  parties 
to  it  that  it  should  continue  in  force  forever,  as  stated  in  and 
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declared  by  the  supplemental  agreement,  which  was  framed  for 
the  very  purpose  of  making  clear  their  object  in  this  particu- 
lar? Why  say  forty  years,  now  that  the  charter  of  the  water 
company  has  been  indefinitely  extended  by  the  act  of  1900, 
chapter  489,  and  obviously  so  extended  to  the  end  that  the  de- 
sign of  the  contracting  parties  that  the  contract  should  re- 
main operative  for  all  time  might  be  given  effect?  The  ex- 
tension of  the  charter  of  the  water  company  is  a  circumstance 
not  to  be  overlooked  in  determining  what  the  parties  under- 
stood to  be  the  meaning  of  the  original  contract  as  to  the 
period  of  time  the  agreement  was  to  run.  No  case  has  been 
cited  where  the  court  has  changed  an  ultra  vires  agreement 
into  a  valid  undertaking,  and  we  are  not  prepared  to  say  that 
a  court  upon  an  application  for  a  mandamus  is  at  liberty,  first, 
to  declare  void  a  contract  under  which  the  right  to  have  a 
mandamus  is  asserted,  and,  secondly,  in  place  of  the  void  con- 
tract, to  construct  a  valid  one,  in  order  that  the  writ  may  be 
issued.  Until  this  can  be  legally  done  the  application  as  here 
presented  must  fail. 

Much  reliance  was  placed  by  the  appellant  on  the  New  Jersey 
cases.  The  first  of  these  is  Atlantic  City  Waterworks  Co. 
V.  Atlantic  City,  48  N.  J.  L.  378,  6  Atl.  24.  That  was  an  ac- 
tion of  covenant  by  the  water  company  against  the  city  to  re- 
cover the  rent  stipulated  to  be  paid  by  the  city.  The  city  ob- 
jected that  the  contract  Tinder  which  the  rent  was  payable  was 
void  because  it  was  a  contract  in  perpetuity.  It  was  held 
that  the  contract  was  not  indefinite  in  duration  because  it  con- 
tained a  clause  permitting  the  city  to  terminate  it  whenever  so 
minded  by  purchasing  the  water  company's  plant.  The  next 
case  was  Eead  v.  Atlantic  City,  49  N.  J.  L.  559,  9  Atl.  959. 
That  was  a  proceeding  by  certiorari  to  have  the  ordinance  de- 
clared void.  One  of  the  grounds  of  invalidity  as  alleged  was 
that  ^^^  the  ordinance  was  ultra  vires  because  it  continued  in 
force  for  more  than  one  year.  This  contention  was  overruled 
on  the  authority  of  the  previous  case.  The  third  case  was 
Atlantic  City  Waterworks  Co.  v.  Kead,  50  N.  J.  L.  6G5,  9  Atl. 
759.  That  was  on  error  to  the  supreme  court  of  New  Jersey 
and  the  ordinances  of  October  and  November,  1880,  and  the 
contract  of  the  last-named  month  were  finally  declared  invalid. 
We  do  not  perceive  how  either  of  these  cases  at  all  conflicts  with 
the  views  we  have  thus  far  expressed.  The  situation  here  in- 
volved is  quite  different  from  that  which  existed  in  those  cases. 
We  think,  therefore,  we  need  discuss  them  no  further. 
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2.  The  contract  calls  for  the  levy  of  five  cents  on  the  as- 
sessable basis  as  that  basis  existed  in  1883.  Now,  it  requires 
no  great  stretch  of  imagination  to  see  that  though  the  town 
may  not  expand  geographically,  and  therefore  though  no  ad- 
ditional water  mains  or  fire  plugs  may  be  required,  yet  the 
taxable  basis  may  be  largely  augmented  whereby  the  sum 
total  of  the  five-cent  levy  would  be  increased  twofold.  So 
that  without  the  expenditure  of  a  single  additional  dollar  by 
the  water  company  for  supplying  more  mains  or  plugs,  it 
would,  under  the  contract,  receive  twice  as  much  money  as 
originally  contemplated.  And  so  the  opposite  view  may  be 
taken.  The  taxable  basis  may  greatly  diminish  from  various 
causes,  and  yet  the  net  amount  produced  by  the  rate  of  five 
cents  on  the  basis  as  it  existed  in  1883  must  be  forever  paid, 
whereby,  in  point  of  fact  a  higher  rate  on  the  decreased  basis 
would  have  to  be  levied.  Obviously  these  situations  are  not 
within  the  contemplation  of  the  act  of  1876,  which  permitted 
the  mayor  and  common  council  to  make  the  contract  with  the 
water  company,  and  yet  both  might  occur  if  the  contract  is  valid 
and  binding. 

But  again,  both  as  bearing  on  the  question  of  ultra  vires  and 
the  unreasonableness  of  the  contract,  it  should  be  noted  that 
the  act  of  1876  authorized  the  city  of  Westminister  to  levy  an- 
nually a  tax  not  exceeding  five  cents  on  the  hundred  dollars  of 
assessed  property,  and  out  of  the  proceeds  to  pay  the  water  com- 
pany such  sum  as  the  mayor  and  common  council  may 
**^®  deem  proper.  Under  the  act  the  city  could  have  agreed  to 
pay  a  certain,  definite  sum  per  annum,  or  a  sliding  scale  could 
have  been  arranged  to  meet  unforeseen  contingencies;  but  in 
no  event  could  the  amount  exceed  the  sum  which  a  five-cent 
levy  would  produce;  but  definiteness  in  the  sum  or  a  standard 
by  which  definiteness  could  be  ascertained  was  clearly  con- 
templated. We  have  said  that  events  might  happen  which 
would  cause  a  five-cent  rate  to  yield  too  much,  and  it  was  evi- 
dently not  the  purpose  of  the  legislature  to  permit  the  city, 
by  contracting  to  levy  five  cents  absolutely  and  in  all  circum- 
stances, to  put  it  out  of  the  power  of  future  city  authorities  to 
levy  less  than  that  rate  if  less  than  that  rate  would  yield  a  sum 
sufficient  to  liquidate  the  amount  which  the  city  might  stipulate 
to  pay.  By  ordinance  63  all  discretion  is  taken  away  from 
the  municipalit}^  and  those  who  hereafter  come  into  office  will 
find  their  hands  completely  tied,  though  they  may  be  fully 
conscious  that  the  sum  realized  by  a  five-cent  levy  is  grossly 
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excessive  and  burdensome.  In  Gale  v.  Kalamazoo,  23  Mich. 
844,  9  Am.  Eep.  80,  Judge  Cooley  used  this  emphatic  and  ap- 
posite laniguage:  "It  is  impossible  to  predicate  reasonableness 
of  any  contract  by  which  the  governing  authority  abdicates 
any  of  its  legislative  powers,  and  precludes  itself  from  meeting 
in  the  proper  way  the  emergencies  that  may  arise.  Those 
powers  are  conferred  in  order  to  be  exercised  again  and  again, 
'as  may  be  found  needful  or  politic;  and  those  who  hold  them 
in  trust  to-day  are  vested  with  no  discretion  to  circumscribe 
their  limits  or  diminish  their  efficiency,  but  must  transmit  them 
unimpaired  to  their  successors.  This  is  one  of  the  fundamental 
maxims  of  government,  and  it  is  impossible  that  free  govern- 
ment, with  restrictions  for  the  protection  of  individual  or  munic- 
ipal rights,  could  long  exist  wthout  its  recognition."  It  is 
difficult  to  perceive  how  ordinance  No.  62  can  stand  unless  the 
fundamental  maxim  of  which  Judge  Cooley  spoke  be  wholly 
disreigarded.  There  is  a  distinction  which  must  not  be  over- 
looked. If  by  the  ordinance  the  city  had  contracted  for  a  fixed 
period  to  pay  a  certain  sum  annually  or  had  provided  a  standard 
by  which  some  definite  sum  could  have  been  ascertained,  there 
®®*  would  have  been  no  difficulty,  because  the  legislative  power 
of  the  city  to  levy  a  sufficient  sum  within  the  five-cent  rate 
would  not  have  been  interfered  with.  Now,  however,  the  legis- 
lative power,  if  ordinance  63  is  valid,  has  been  completely 
parted  with  and  no  subsequent  common  council  can  exercise 
any  discretion  in  reference  to  it,  even  though  it  is  obvious  that 
a  five-cent  levy  is  excessive.  A  contract  to  pay  a  definite  sum 
for  a  specified  period  is  binding  on  the  successors  of  the  mun- 
icipal officials  who  made  the  contract.  Such  a  contract  is  not 
entered  into  in  virtue  of  the  governmental  or  legislative  func- 
tions of  the  city  (Illinois  etc.  Bank  v.  Arkansas  City,  76  Fed. 
241,  22  C.  C.  A.  171,  34  L.  E.  A.  518)  ;  whereas  the  power  to 
levy  a  tax  belongs  to  the  class  of  legislative  and  governmental 
powers.  In  the  one  case  successors  may  be  bound;  in  the  other 
they  cannot  be.  The  provision  of  ordinance  62  requiring  five 
cents  to  be  levied  forever  is  an  attempt  to  bind  succeeding  com- 
mon councils  in  the  discharge  of  their  le^gislative  and  govern- 
mental powers. 

But  where  did  the  city  get  authority  to  enact  that  in  no 
event  should  the  sum  to  be  paid  the  company  ever  be  less  than 
that  produced  by  the  five-cent  rate  on  the  basis  of  1883  ?  The 
words  of  the  ordinance  are  as  follows:  "Provided,  that  the 
net  amount  of  said  tax  to  be  paid  said  company   in   any    one 
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year  shall  not  be  lower  than  that  produced  by  the  present 
valuation  of  assessment?"  By  "the  present  valuation  of  as- 
sessment" is  meant  the  valuation  for  the  year  1883.  Now,  If 
from  any  cause  the  basis  as  it  existed  in  1883  should  materially 
depreciate,  it  is  obvious  that  a  levy  of  more  than  five  cents  on 
each  one  hundred  dollars  would  be  necessary  in  order  to  pro- 
duce a  net  amount  equal  to  the  amount  which  the  five-cent 
rate  would  yield  on  the  basis  of  1883.  But  the  city  has  no 
power  to  bind  itself  to  levy  more  than  five  cents.  Conse- 
quently the  contract  which  imposed  the  obligation  contained 
in  the  proviso  was  manifestly  ultra  vires.  Yet  the  relief 
sought  is  the  enforcement  of  the  entire  contract  with  this  ultra 
vires  feature  included. 

For  both  of  the  reasons  we  have  suggested,  we  are  of  opinion 
that  the  court  below  was  clearly  ^^'^  right  in  refusing  the  man- 
damus. There  are  many  other  cases  that  were  relied  on  in  the 
argument  that  we  have  not  deemed  it  necessary  to  specially 
allude  to. 

Finally:  It  is  insisted  that  the  water  companjr's  rights  are 
protected  by  the  contract  clause  of  the  federal  constitution. 
Before,  however  that  clause  can  be  revoked  there  must  be  a 
contract  and  some  act  by  the-  state  or  by  its  creature,  a  mu- 
nicipal corporation,  by  which  the  obligation  of  that  contract 
is  impaired.  If  there  is  no  contract  there  can  be  no  impair- 
ment of  the  obligation  of  a  contract.  An  ultra  vires  contract 
is  no  contract  at  all.  It  is  obvious,  therefore,  inasmuch  as  the 
contract  relied  on  by  the  water  company  is  invalid,  because 
ultra  vires,  the  prohibitive  clause  of  the  federal  constitution  can- 
not be  invoked. 

In  view  of  the  nature  of  the  writ  of  mandamus,  and  in  view 
of  the  ultra  vires  and  unreasonable  character  of  the  contract 
which  the  water  company  seeks  to  enforce,  we  are  obli|ged  to 
affirm  the  order  appealed  from. 

Order  affirmed  with  costs. 


An  Ordinance  whereby  a  village  contracted  for  practically  fifty 
years  to  take  all  its  lights  from  a  company  and  pay  for  them  at  a 
rate  fixed  by  such  ordinance  was  held  unreasonable  and  void  in  a  re- 
cent Wisconsin  case:  See  Le  Feber  v.  West  Allis,  119  Wis.  608,  100 
Am.  St.  Eep.  917. 
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PEOPLE  V.  DUPOUNCE. 

[133  Mich.  1,  94  N.  W.  388.] 

CBIMINAL  LAW — Evidence  of  Other  Acts  or  Crimes. — On  a 
prosecution  for  bastardy,  evidence  of  sexual  intercourse  between  the 
accused  and  the  complaining  witness,  who  is  under  the  age  of  con- 
sent, at  dates  other  than  those  involved  in  the  complaint,  may  be 
received  as  tending  to  prove  the  offense  charged  and  also  to  contra- 
dict testimony  given  by  the  accused  in  his  direct  examination,  (p. 
436.) 

CRIMINAL  TBIAIi — Cross-examination  of  the  Accused. — 
When  the  defendant  in  a  criminal  prosecution  takes  the  stand  in  his 
own  behalf,  he  waives  his  constitutional  right  to  refuse  to  testify, 
and  must  answer,  on  cross-examination,  every  material  question 
which  would  in  the  case  of  any  other  witness  be  in  legitimate  cross- 
examination,     (p.  436.) 

CBIMINAL  LAW — Cross-examination  of  the  Accused  Belat- 
ing  to  Other  Crimes. — On  a  prosecution,  where  the  accused  offers 
himself  as  a  witness,  he  cannot,  on  cross-examination,  refuse  to  an- 
swer a  question,  on  the  ground  that  his  answer  may  tend  to  prove 
him  guilty  of  some  other  crime,  if  the  question  is  one  material  to 
the  case.     (pp.  436,  437.) 

EVIDENCE — Cross-examination. — In  Michigan,  a  witness  may 
be  asked,  on  cross-examination,  any  question  material  to  the  issue. 
(p.  437.) 

Loranger  &  Plynn,  for  the  appellant. 

Edward  E,  Anneke,  prosecuting  attorney,  and  Lewis  P.  Con- 
mans,  assistant  prosecuting  attorney,  for  the  people. 

*  CAKPENTER,  J.  Defendant  was  convicted  in  the  court 
below  of  the  offense  of  bastardy.  The  complaint  alleged,  and 
the  evidence  for  the  people  tended  to  prove,  that  the  bastard 
child  was  born  February  9,  1901,  and  that  it  was  *  begotten  on 
or  about  May  15,  1900.  The  complaining  witness  testified  that 
Bhe  became  sixteen  years  of  age  March  17,  1901.     Defendant 

(436) 


436  American  State  Eepoets,  Vol.  103.     [Michigan, 

became  a  witness  in  his  own  behalf,  and  on  direct  examination 
testified  that  he  did  not  have  intercourse  with  the  complaining 
witness  in  the  months  of  April  or  May,  1900.  On  cross-examina- 
tion, despite  defendant's  objection  that,  contrary  to  section  33 
of  article  6  of  the  constitution  of  Michigan,  he  was  thereby  com- 
pelled to  be  a  witness  against  himself,  he  was  made  to  answer 
questions  which  proved  that  he  had  sexual  intercourse  with  the 
complaining  witness  in  December,  1899,  and  that  this  continued 
until  April  1,  1900;  and  that,  though  their  relation  was,  on  ac- 
count of  his  illness,  interrupted  in  April  and  May,  it  was  re- 
sumed after  June  1st.  The  sole  question  raised  in  this  court 
relates  to  the  ruling  compelling  defendant  to  give  this  testi- 
mony. 

While  it  is  clear  that  the  cross-examination  in  this  case  com- 
pelled defendant  to  testify  to  the  commission  of  the  crime  of 
rape,  as  the  complaining  witness  was  less  than  sixteen  years  of 
age  (see  3  Comp,  Laws,  sec.  11,489),  and  though  he  could  not 
be  convicted  of  the  offense  charged  in  the  complaint  by  reason 
of  the  intercourse  occiirring  before  April  1  or  after  June  1, 
1900  (see  Hull  v.  People,  41  Mich.  167,  2  N.  W.  175),  never- 
theless testimony  establishing  these  other  acts  of  intercourse  had 
a  legitimate  tendency  to  prove  defendant  guilty  of  the  offense 
for  which  he  was  being  tried,  and  therefore  to  contradict  his 
testimony  on  direct  examination:  See  People  v.  Schilling,  110 
Mich.  412,  68  N.  W.  233 ;  People  v.  Keefer,  103  Mich.  83,  61 
N.  W.  338;  Matthews  v.  Detroit  Journal  Co.,  123  Mich.  608,  83 
ISr.W.  243;  People  v.  Jamieson,  124  Mich.  164,  82  N.W.  835.  If 
defendant,  by  availing  himself  of  the  privilege  of  testifying  in 
his  own  behalf,  given  him  by  our  statute  (see  3  Comp.  Laws, 
sec.  10,211),  waived  his  constitutional  right  to  refuse  to  answer 
the  questions  complained  of,  the  ruling  of  the  trial  court  is  cor- 
rect; otherwise,  it  is  erroneous. 

While  this  court  has  held  (see  People  v.  Howard,  73  *  Mich. 
10,  40  N.  W.  789)  that  a  defendant  who  takes  the  stand  as  a 
witness  in  his  own  behalf  is  subject  to  the  same  inquiries  upon 
cross-examination  as  any  other  witness,  neither  that  nor  any 
other  decision  of  this  court  can  be  said  to  be  an  authority  touch- 
ing the  precise  question  involved  in  this  ease.  The  question 
has,  however,  received  the  attention  of  the  courts  of  many  of 
our  sister  states.  Contrary  to  the  views  of  that  eminent  author 
and  judge,  Mr.  Justice  Cooley  (see  his  Constitutional  Limita- 
tions, at  page  317),  it  seems  to  have  been  universally  held  that 
the  defendant,  by  taking  the  stand  in  his  own  behalf,  thereby 
waives,  to  a  certain  extent  at  least,  his  constitutional  right  to 
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refuse  to  testify.  While  the  supreme  court  of  Maine  has  held 
that  the  statute  of  that  state,  which  reads,  "The  defendant  in  a 
criminal  prosecution  who  testifies  in  his  own  behalf  shall  not 
be  compelled  to  testify  on  cross-examination  to  facts  that  would 
convict  or  furnish  evidence  to  convict  him  of  any  other  cTime 
than  that  for  which  he  is  on  trial,"  "does  not  alter  the  law  as 
it  stood  in  this  state  before  the  enactment"  (see  State  v.  Wit- 
ham,  72  Me.  534),  the  overwhelming  weight  of  authority  sup- 
ports the  proposition,  contended  for  by  the  people,  that  he 
thereby  waives  his  constitutional  right  to  refuse  to  answer  any 
question,  material  to  the  case,  which  would,  in  the  case  of  any 
other  witness,  be  legitimate  cross-examination :  Commonwealth  v. 
Nichols,  114  Mass.  285,  19  Am.  Eep.  346;  Commonwealth  v. 
Bonner,  97  Mass.  587 ;  Commonwealth  v.  Mullen,  97  Mass.  545 ; 
Commonwealth  v.  Morgan,  107  Mass.  199;  Foster  v.  Pierce,  11 
Cush.  437,  59  Am.  Dec.  152;  Commonwealth  v.  Smith,  163 
Mass.  431,  40  N.  E.  189;  Connors  v.  People,  50  N.  Y.  240; 
People  V.  Tice,  131  N.  Y.  651,  30  N.  E.  494,  15  L.  E.  A.  669; 
State  V.  Ober,  52  X.  H.  459,  13,  Am.  Rep.  88;  Town  of  Nor- 
folk V.  Gaylord,  28  Conn.  309 ;  State  v.  Allen,  107  N.  C.  805, 
11  S.  E.  1016;  State  v.  Kent,  5  N.  Dak.  541,  67  N.  W.  1058, 
35  L.  R.  A.  527 ;  Disque  v.  State,  49  N.  J.  L.  249,  8  Atl.  281 ; 
State  V.  Cohn,  9  Nev.  189.  And  this  principle  applies,  even 
though  the  answers  to  such  questions  tend  to  prove  ^  him 
guilty  of  some  other  crime  than  that  for  which  he  is  on  trial: 
Commonwealth  v.  Nichols,  114  Mass.  285,  19  Am.  Eep.  346; 
State  V.  Kent,  5  N.  Dak.  541,  67  N.  W.  1058,  35  L.  E.  A.  527; 
Connors  v.  People,  50  N.  Y.  240.  As,  in  this  state,  a  witness 
may  be  asked,  on  cross-examination,  any  question  material  to 
the  issue  (People  v.  Barker,  60  Mich.  302,  27  N.  W.  539,  1 
Am.  St.  Eep.  501;  Ireland  v.  Cincinnati  etc.  E.  E.  Co.,  79 
Mich.  164,  44  N.  W.  426;  Hemminger  v.  Western  Assurance 
Co.^  95  Mich.  359,  54  N.  W.  949),  we  are  forced  to  the  con- 
clusion that  there  was  no  error  in  the  ruling  complained  of, 
and  that  the  conviction  should  be  affirmed. 

The  other  justices  concurred. 


If  the  Defendant  in  a  criminal  prosecution  takes  the  stand  as  a 
witness  in  his  own  behalf,  he  waives  his  right  to  refuse  to  answer 
questions  which  tend  to  incriminate  him,  concerning  all  matters 
touched  upon  in  his  direct  examination,  and  all  matters  so  related 
to  his  direct  examination  as  to  come  within  the  proper  limits  of 
cross-examination.  Any  facts  relevant  to  the  issue  which  tend  to 
convict  him  of  the  crime  for  which  he  is  being  tried  may  be  in- 
quired into  on  cross-examination,  although  they  tend  to  show  him 
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guilty,  of  another  crime.  If  he  is  being  prosecuted  for  adultery 
he  may  be  cross-examined  as  to  other  acts  of  adultery  committed 
by  the  same  parties  near  the  time  charged:  See  the  monographic 
note  to  Evans  v.  O'Connor,  75  Am.  St.  Eep.  332-335. 


BERKIEN"  SPRINGS  WATER  POWER  COMPANY  v.  BER- 
RIEN CIRCUIT  JUDGE. 

[133  Mich.  48,  94  N.  W.  379.] 

EMINENT  DOMAIN,  Purpose  for  Whicli  the  Power  of  may 
not  be  Exercised. — One  who  seeks  to  develop  water  power  and  to  use 
•it  for  purposes  which  may  be  either  public  or  private  cannot  be  au- 
thorized to  exercise  the  power  of  eminent  domain,     (p.  441.) 

EMINENT  DOMAIN— Unconditional  Nature  of  the  Public 
Use. — Land  cannot  be  taken  under  the  exercise  of  the  power  of 
eminent  domain,  unless,  if  it  is  taken,  it  will  be  devoted  to  the  use 
of  the  public  independent  of  the  will  of  the  corporation  taking  it. 
(p.  441.) 

EMINENT  DOMAIN — Constitutional  Law. — A  statute  pur- 
porting to  authorize  the  taking  of  land  to  improve  the  navigation 
of  a  stream  is  unconstitutional,  where  the  improvement  of  the  navi- 
gability is  intended  to  secure  water  power  to  be  used  for  private 
purposes,  as  well  as  to  enable  the  carrying  on  of  the  transporta- 
tion business,     (pp.  442,  443.) 

Fred  A.  Baker,  O'Hara  &  O'Hara  and  Fred  P.  Delafield,  for 
the  relator. 

M.  L.  Howell,  G.  M.  Valentine  and  Benton  Hanehett,  for  the 
respondent. 

*»  CARPENTER,  J.  In  Valentine  v.  Berrien  Springs 
Water  Power  Co.,  128  Mich.  280,  87  N.  W.  370,  this  court  held 
that  relator  had  a  right  to  proceed  to  erect  a  dam  across  St. 
Joseph  river.  To  carry  out  this  project,  relator  filed  a  petition 
to  condemn  certain  lands  in  pursuance  of  authority  contained 
in  the  act  under  which  it  is  incorporated.  Respondent  dis- 
missed said  petition  on  the  ground  that  that  part  of  the  act 
which  authorized  relator  to  condemn  lands  was  unconstitutional. 
This  court  is  now  asked  to  issue  a  mandamus  compelling  the 
vacation  of  such  order.  While  other  questions  are  raised  in  this 
case,  they  will  receive  no  attention,  because,  in  our  opinion,  the 
decision  of  respondent  was  correct. 

Relator  was  incorporated  under  Act  No.  202  of  the  Public 
Acts  of  1887,  the  same  being  found  in  2  Compiled  ^^  Laws, 
section  6806-6822,  inclusive.     Section  1  of  said  act  (2  Comp. 
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Laws,  sec.  6806)  reads  as  follows:  "Any  number  of  persons,  not 
less  than  five,  may  form  themselves  into  a  corporation  for  the 
purpose  of  damming  any  stream,  and  of  excavating  and  con- 
structing, maintaining,  repairing,  and  improving  any  canal 
already  existing,  or  which  they  may  wish  to  excavate  and  con- 
struct, with  water  power  appurtenant  thereto,  and  may  own, 
lease,  use,  and  control  the  same  for  the  purpose  of  accumu- 
lating, storing,  conducting,  selling,  furnishing  and  supply- 
ing, upon  an  agreed  rental,  water  and  water  power  for  min- 
ing, milling,  manufacturing,  domestic,  municipal  and  agricul- 
tural purposes,  and  for  purposes  of  navigation." 

Section  9  (2  Comp.  Laws,  sec.  6814),  subdivision  6,  reads  as 
follows:  "In  any  case  where  the  company  is  unable  to  agree 
with  the  owners  of  land  needed  for  or  in  the  work  of  construct- 
ing a  navigable  waterway,  as  herein  provided,  or  cannot  agree 
with  any  highway  commissioner  or  other  authority,  as  to  the 
crossing  or  changing  of  roads,  streets  or  streams,  then  and  in  all 
such  cases  the  same  laws  providing  for  the  incorporation  of 
railroad  companies,  and  providing  for  the  condemnation  of 
lands  to  the  public  use  in  certain  cases,  shall  govern  and  be  the 
rule  of  action  or  procedure  so  far  as  practicable;  and  any  com- 
pany undertaking  to  construct  a  navigable  waterway,  with  or 
without  water  power  appurtenant  thereto,  and  intending  to  do  a 
transportation  business  upon  such  waterway,  shall  have  the 
same  rights  and  privileges  for  procuring  right  of  way,  needed 
lands,  or  real  estate  of  any  kind,  or  of  crossing  streams  and 
highways,  as  the  laws  of  Michigan  allow  railroad  companies.'* 

Section  11  (2  Comp.  Laws,  sec.  6816)  reads  as  follows:  "Such 
company  may  furnish  water  to  other  persons  or  companies  for 
mining,  manufacturing,  Aiilling,  domestic,  municipal  or  agri- 
cultural purposes,  on  such  rent  as  shall  be  agreed  upon  by  and 
between  it  and  those  desiring  to  obtain  it,  or  it  may  use  the 
same  for  such  purposes  itself  in  any  class  of  manufacturing 
purposes.  It  is  authorized  to  bring  suit  to  enforce  the  payment 
of  such  rent  in  any  proper  court  of  the  county  where  its  prin- 
cipal office  is  located." 

***  Relator's  articles  of  incorporation,  as  amended,  specify  its 
business  and  objects  as  follows: 

"1.  To  construct  and  maintain  a  dam  across  the  St.  Joseph 
river,  at  or  near  the  village  of  Berrien  Springs,  in  said  county 
of  Berrien,  and  raise  the  water  in  said  river  from  the  village 
of  Berrien  Springs  to  the  village  of  Buchanan,  and  thereby 
make  said  river  between  said  villages  a  navigable  waterway. 
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"2.  To  excavate,  construct,  and  maintain  canals  and  channels 
through  the  bars  and  shoals  in  said  river,  and  thereby  further 
improve  the  navigability  of  said  river. 

"3.  To  construct,  maintain  and  operate  water  power  appur- 
tenant to  said  dam  and  waterway,  and  to  own,  lease,  use  and 
control  the  same  for  the  purposes  of  accumulating,  storing,  con- 
ducting, selling,  furnishing  and  supplying,  upon  an  agreed 
rental,  water  and  water  power  for  mining,  milling,  manufactur- 
ing, domestic,  municipal  and  agricultural  purposes,  and  for 
purposes  of  navigation;  and  also  to  produce  and  supply  the  vil- 
lage of  Berrien  Springs  and  the  inhabitants  thereof,  and  the  in- 
habitants of  said  township  of  Oronoko,  Berrien  and  Buchanan 
and  the  vicinity  thereof,  with  electricity  for  lighting,  heating, 
and  motive  purposes,  for  which  the  same  is  or  may  become  of 
practical  use;  and  to  acquire,  hold,  lease  and  convey  lands  or 
water  power,  as  may  be  necessary  or  convenient  for  the  pur- 
poses above  specified. 

"4.  To  do  a  transportation  business  upon  such  waterway." 

In  its  petition  for  condemnation,  relator  alleges  that  it  re- 
quires the  lands  proposed  to  be  condemned  "for  the  purposes  of 
its  incorporation,  and  that  the  taking  thereof  is  necessary  for  the 
public  use  and  benefit." 

Relator  is,  then,  by  these  proceedings  seeking  to  condemn  land 
which  will  be  overflowed  as  a  result  of  its  damming  St.  Joseph 
river,  a  navigable  waterway.  Belator's  project  is  to  make  the 
stream  navigable — or,  to  be  more  accurate,  to  improve  its  navi- 
gability— for  the  double  purpose  of  carrying  on  a  transporta- 
tion business  and  to  obtain  a  water  power.  This  water  power 
relator  will  own,  lease,  use,  and  control  for  the  purposes  hereto- 
fore indicated  in  the  law  and  in  it&  articles  of  incorporation. 
While  ^*  some  of  these  purposes  may  be  public,  it  is  clear 
that  many  of  them  are  private :  See  Ryerson  v.  Brown,  35  Mich. 
333,  24  Am.  Eep.  564.  After  the  water  power  is  erected,  though 
it  may  be  used  for  a  public  purpose,  relator  has  the  option  to 
use  it  entirely  for  private  purposes.  Says  the  supreme  court 
of  Wisconsin  in  a  similar  case:  "And  it  is  equally  certain  that 
if  the  power  be  alternative  and  optional,  either  for  a  public  or 
for  a  private  use — to  construct  a  dam,  to  be  used,  when  con- 
structed, either  for  the  purpose  of  waterworks  or  for  the  pur- 
pose of  leasing  the  water  power  for  manufacturing  purposes,  in 
the  discretion  of  the  city — it  cannot  be  upheld.  It  seems  too 
plain  for  discussion  that  if  the  legislature  grant  an  equivocal 
power,  subject  to  the  election  of  the  grantee,  for  either  one  or 


April,  '03.] ,  Berrien  etc.  Co,  v.  Berrien  Circuit  Judge.    441 

other  of  two  purposes,  the  one  lawful  and  the  other  unlawful, 
the  power  cannot  he  upheld  upon  the  chance  of  its  being  law- 
fully applied" ;  Attorney  General  v.  City  of  Eau  Claire,  37  Wis. 
437. 

It  results  from  this  reasoning,  which  meets  our  approval, 
that  we  are  bound  to  regard  said  water  power  as  private 
in  its  character,  and  to  hold,  therefore,  that,  under  our  con- 
stitution, land  cannot  be  taken  for  the  purpose  of  creating  it. 

If  the  relator  has  the  power  of  condemnation  in  this  case,  it 
obtains  the  same  by  subdivision  6  of  section  9,  heretofore 
quoted,  and  by  that  part  of  said  subdivision  which  reads  as  fol- 
lows: "And  any  company  undertaking  to  construct  a  navi- 
gable waterway,  with  or  without  water  power  appurtenant 
thereto,  and  intending  to  do  a  transportation  business  upon 
such  waterway,  shall  have  the  same  rights  and  privileges  for 
procuring  right  of  way,  needed  lands,  or  real  estate  of  any 
kind,  or  of  crossing  streams  and  highways,  as  the  laws  of  Michi- 
gan allow  railroad  companies," 

Assuming,  but  without  deciding,  that  this  language  is  broad 
enough  to  authorize  condemnation  in  cases  where  it  is  sought 
to  improve  the  navigability  of  a  stream  already  navigable,  the 
question  arises  whether  the  statute  is  constitutional,  when  the 
land  is  taken  as  in  this  case,  where  '^  the  improvement  of  the 
navigability  is  intended  to  secure  water  power  to  be  used  for 
private  purposes,  as  well  as  to  enable  the  carrying  on  of  a  trans- 
portation business. 

Land  cannot  be  taken,  under  the  exercise  of  the  power  of 
eminent  domain,  unless  after  it  is  taken,  it  will  be  deYoted  to 
the  use  of  the  public,  independent  of  the  will  of  the  corporation 
taking  it:  Ryerson  v.  Brown,  35  Mich,  333,  24  Am,  Eep,  564; 
Board  of  Health  v.  Van  Hoesen,  87  Mich,  533,  49  N.  W,  894, . 
14  L.  E,  A.  114.  It  follows  from  the  above  principle,  as  well 
as  from  general  reasoning,  tbat,  where  the  corporation  intends 
to  devote  said  land  both  to  public  and  private  uses,  only  so 
much  can  be  taken  as  is  necessary  to  the  public  use :  See  Cooley's 
Constitutional  Limitations  6th  ed,,  664.  In  this  case  relator 
proposes  to  improve  the  navigability  of  a  stream  for  the  double 
purpose  of  carrying  on  a  transportation  business,  which  we 
may  admit  to  be  public,  and  for  the  purpose  of  furnishing 
water  power,  which  it  may  own,  lease,  and  use  for  private  pur- 
poses. The  statute  authorizes  a  company  constructing  a  navi- 
gable waterway,  with  water  power  appurtenant,  to  take  tlie 
"needed  lands  or  real  estate."     This  obviously,  in  form  at  least. 
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grants  relator  the  right — and  by  its  petition  we  are  bound  to 
say  it  asserts  the  right — ^to  take  such  land  as  is  needed  in  its 
work  of  constructing  "&  navigable  waterway,  with  water  power 
appurtenant  thereto.^'  Though,  under  the  law,  no  more  land 
may  be  taken  than  will  improve  the  navigability  of  the  stream, 
so  much  will  be  taken  as  is  necessary  to  make  a  navigable 
waterway,  with  private  water  powers  appurtenant  thereto. 
The  taking  is  not  limited  to  what  is  required  by  the  public 
necessities  in  the  improvement  of  the  navigability  of  the 
stream,  and  the  law  contains  no  provision  by  which  the  taking 
can  be  limited  to  such  public  necessities.  While  many  public 
advantages  may  result  from  improving  the  navigability  of  the 
stream,  the  only  one  indicated  in  the  statute  is  the  transporta- 
tion business  to  be  carried  on.  Inasmuch  as  the  statute  is  silent 
as  to  the  character  of  such  transportation  business,  it  is  clear 
that  its  demands  ^*  and  necessities  in  no  way  limit  the  taking 
of  the  land.  It  is  equally  clear  that  the  necessity  of  other 
public  uses  (not  specified  in  the  statute)  of  the  improved  navi- 
gability of  said  stream  does  not  limit  such  taking. 

Is  the  statute,  which  authorizes  the  taking  of  such  land  as 
is  needed  in  the  work  of  improving  a  navigable  waterway  with 
water  power  appurtenant  thereto,  a  valid,  constitutional  enact- 
ment? It  may  easily  happen — indeed,  it  is  quite  probable — 
that  the  appurtenant  water  power  may  require  a  higher  dam, 
and,  consequently,  a  taking  of  more  property,  than  is  demanded 
by  the  transportation  business  to  be  carried  on,  or  by  any  other 
public  necessity  for  said  navigable  waterway.  If  the  fact  that 
the  taking  results  in  improving  the  navigability  of  a  stream 
proves  said  taking  to  be  a  public  necessity,  the  statute  is  consti- 
tutional, notwithstanding  the  fact  that  one  of  the  purposes  of 
improving  the  navigability  of  the  stream  is  to  obtain  a  water 
power;  for  land  can  be  taken,  under  the  power  of  eminent  do- 
main, for  a  legitimate  public  purpose,  even  though  a  private 
purpose  will  be  thereby  incidentally  subserved:  Toledo  etc.  R. 
Co.  V.  East  Saginaw  etc.  E.  Co.,  72  Mich.  227,  40  N.  W.  436; 
South  Chicago  R.  Co.  v.  Dix,  109  111.  243.  But  it  cannot  be 
said,  nor  is  it  true,  that  because  the  taking  results  in  improv- 
ing the  navigability  of  a  stream,  its  public  necessity  is  thereby 
proved.  Under  the  constitution  of  Michigan,  article  18,  section 
2,  the  necessity  for  the  taking,  as  well  as  the  compensation  for 
the  property,  must  be  determined  by  a  jury,  or  by  commis- 
sioners appointed  by  a  court  of  record.  This  constitutional 
tribunal,  and  not  the  legislature,  must  determine  whether  pub- 
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lie  necessities  require  this  improvement  in  the  navigability  of 
St.  Joseph  river:  Powers'  Appeal,  29  Mich.  510.  It  cannot  be 
said,  as  a  matter  of  law,  that  public  necessity  requires  improve- 
ments to  be  made  in  a  navigable  river,  any  more  than  it  can 
be  said,  as  a  matter  of  law,  that  public  necessity  requires  a 
railroad  to  be  built:  See  Mansfield  etc.  R.  Co.  v.  Clark,  23 
Mich.  524. 

^^  The  fact  that,  under  this  law,  land  cannot  be  taken  until 
the  public  necessity  therefor  has  been  determined  by  the  tri- 
bunal to  whose  determination  that  matter  is  by  the  constitution 
submitted,  does  not  answer  the  objections  to  its  constitutional- 
ity. The  question  submitted  to  that  tribunal  will  be  substan- 
tially as  follows :  Does  public  necessity  require  that  the  land 
specified  in  relator's  petition  shall  be  taken  to  so  improve  the 
navigability  of  St.  Joseph  river  that  relator  can  operate  thereon 
a  transportation  business  and  can  obtain  thereby  the  water 
power  it  desires?  The  question  of  public  necessity  thus  sub- 
mitted is  not  confined  to  the  public  necessity  requiring  the  im- 
provement of  the  navigability  of  the  river,  but  extends  also  to 
the  necessity  requiring  the  construction  of  a  water  power,  which, 
as  has  already  been  shown,  this  court  is  bound  to  declare  pri- 
vate in  its  character.  The  constitutional  tribunal  for  condemn- 
ing land  cannot  find  that  public  necessity  requires  a  taking  for 
private  purposes :  Eyerson  v.  Brown,  35  Mich.  333,  24  Am. 
Eep.  564.  Yet  by  the  act  under  consideration  that  tribunal  is 
authorized  to  make  siich  a  finding,  and,  by  making  it,  take 
property  for  a  private  purpose. 

The  act  is,  therefore,  unconstitutional,  and  relator's  prayer 
for  a  mandamus  must  be  denied. 

The  other  justices  concurred. 


The  Principal  Case  is  cited  in  the  recent  note  to  Zircle  v.  Southern 
Ey.  Co.,  102  Am.  St.  Kep.  835,  on  the  uses  for  which  the  power  of 
eminent  domain  cannot  be  exercised. 
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BAEHR  V.  DOWNEY. 

[133  Mieh.  163,  94  N.  W.  750.] 

TEOVEE— Principal,   When   may  Maintain   an   Action   for.— 

The  fact  that  property  is  intrusted  to  an  agent  does  not  prevent  his 
principal  from  maintaining  an  action  of  trover  to  recover  its  value, 
when  lost.     (p.  446.) 

INNKEUPEBS — Authority  of  Clerks  of. — A  clerk  at  a  hotel 
is  the  authorized  agent  of  the  proprietor,  and  hence  all  acts  of  the 
clerk  toward,  and  his  conduct  with,  guests  bind  the  proprietor,  in 
so  far  as  they  are  within  the  duties  of  innkeepers,     (p.  446.) 

LIABILITY  of  Innkeepers  for  Loss  of  Packages  Which  They 
Undertake  to  Forward. — It  is  essential  to  the  proper  conduct  of  the 
business  of  an  innkeeper  that  letters  and  packages  of  business  and 
traveling  men  be  forwarded,  and  an  agreement  or  promise  to  for- 
ward them  according  to  directions  is  upon  sufficient  consideration, 
and  if  a  package  is  subsequently  received  by  the  innkeeper,  he  be- 
comes a  bailee  of  the  property  and  liable  in  trover,  if,  after  demand, 
the  property  is  not  delivered  or  returned,     (p.  447.) 

INNKEEPEES— Contributory  Negligence  of  Guests,  What 
not  Sufficient  to  Prevent  Eecovery  by.— When  an  innkeeper  is  re- 
quested by  his  departing  guest  to  forward  packages  which  may 
subsequently  come  addressed  to  him,  but  fails  to  do  so,  the  inn- 
keeper is  not  relieved  from  liability  on  the  ground  that  the  guest 
was  guilty  of  contributory  negligence  in  not  having  the  value  of 
the  package  marked  on  it  and  in  failing  to  notify  the  innkeeper  of 
the  contents  of  the  expected  package,  where  it  was  in  fact  subse- 
quently received  by  the  innkeeper,  who  could  at  once  have  relieved 
himself  from  liability  by  complying  with  his  contract,     (p.  447.) 

BAILEES  —  Presumption  of  Negligence.—  Where  property 
which  has  been  in  the  possession  of  a  bailee  is  not  returned  after  a 
demand  therefor,  the  law  presumes  negligence,  and  casts  on  him  the 
burden  of  proving  that  he  was  negligent,     (p.  448.) 

Trover  by  Herman  Baehr  and  Marcus  Loew,  copartners, 
against  Charles  P.  and  Oscar  J.  Downey,  also  partners,  to  re- 
cover the  value  of  certain  goods  claimed  to  have  been  lost  at  the 
hotel  kept  by  the  defendants. 

The  plaintiffs  were  manufacturers  of  furs  in  New  York  City, 
and  the  defendants  proprietors  of  a  hotel  in  the  city  of  Lansing. 
On  the  seventeenth  and  eighteenth  days  of  October,  1900,  Mar- 
cus Loew  was  a  guest  at  the  defendants'  hotel.  He  paid  his  bill 
after  lunch  on  the  18th,  at  the  time  requesting  tlie  clerk  to 
whom  the  bill  was  paid  to  forward  any  packages  that  might 
come  for  him  that  day  to  the  Hibbard  House,  in  Jackson.  The 
clerk  promised  to  do  so.  It  was  a  general  custom  for  proprie- 
tors of  hotels  like  the  defendants'  to  forward  mail  and  packages 
when  requested  by  their  guests,  and  to  keep  a  record-book  in 
which  directions  for  such  forwarding  were  recorded.     A  pack- 
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age  containing  thirteen  cross-sable  mink  scarfs,  valued  at  one 
hundred  and  seventeen  dollars,  eight  Baum  martin  scarfs,  valued 
at  one  Jiundred  and  sixty-eight  dollars,  and  one  skunk  scarf  of 
the  value  of  five  and  a  half  dollars,  were  placed  in  a  strong 
pasteboard  box,  tied  with  a  string,  and  forwarded  to  the  plain- 
tiff Loew  at  the  defendants'  hotel,  express  charges  prepaid,  and 
were  by  them  received  at  such  hotel  from  the  express  company 
on  the  19th  of  October.  It  was  never  received  by  the  plaintiffs 
and  was  never  forwarded  from  the  defendants'  hotel.  The  de- 
fendants, on  demand  being  made  on  them  for  the  goods  in  De- 
cember, 1900,  acknowledged  their  inability  to  find  or  produce 
them.  They  had  no  personal  knowledge  of  the  request  of  Mr. 
Iioew  that  the  package  be  forwarded  to  him,  or  of  its  receipt  at 
the  hotel,  or  of  what  afterward  became  of  it.  There  Mas  no 
proof  of  any  assignment  of  the  right  of  action  from  ^Ir.  Loew 
to  the  plaintiffs,  and  no  valuation  was  given  to  the  express  com- 
pany when  the  package  was  delivered. 

Thomas,  Cummins  &  Nichols,  for  the  appellants. 

Montgomery  &  Clark,  for  the  appellees. 

*^  GEANT,  J.  1.  The  stringent  liability  of  innkeepers  for 
t]je  property  of  their  guests  is  conceded.  The  learned  circuit 
judge  held  that  the  contract  to  forward  the  package  was  one 
growing  out  of  and  based  upon  the  relation  of  innkeeper  and 
guest;  that  the  practice  of  forwarding  letters  and  packages  to 
departed  guests  induces  travelers  to  stop  at  a  hotel  following 
the  custom,  and  inures  to  the  benefit  of  the  hotel  proprietor, 
and  was  a  sufficient  consideration  for  the  defendants'  under- 
taking to  forward  the  parcel.  He,  however,  entered  a  judgment 
for  the  defendants,  for  the  reason  that  the  plaintiffs  had  parted 
with  their  right  of  possession  when  they  shipped  the  goods  to 
Mr.  Loew,  their  agent;  that  Mr.  Loew  was  the  one  deprived  of 
possession,  and  not  the  plaintiffs ;  and  that  they  could  not  main- 
tain trover  because  they  had  not  a  conjoint  right  of  possession. 
In  this  we  think  he  was  in  error.  It  is  a  matter  of  common 
knowledge  that  traveling  salesmen  are  usually  agents,  and  not 
principals;  that  they  do  not  represent  themselves,  but  others; 
and  that  the  goods  they  carry  with  them  or  receive  from  their 
houses  are  not  their  goods,  but  the  goods  of  those  they  repre- 
sent. In  this  case,  however,  one  of  the  principals  was  the  trav- 
eling agent  of  the  firm.  The  possession  of  the  agent  inures  to 
the  benefit  of  the  principal,  and,  whenever  that  possession  is 
wrongfully  interfered  with  by  a  third  party,  it  is  damage  to 
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the  principal,  and  ^^"^  not  to  the  agent.  Even  were  the  prin- 
cipals undisclosed,  and  the  defendants  dealt  with  the  agent  as 
a  principal,  this  would  not  prevent  the  real  parties  in  interest 
from  bringing  suit  in  their  own  names  to  recover  their  property, 
or  the  damage  done  to  it,  or  the  value  when  lost.  A  party  is 
not  deprived  of  the  right  to  pursue  his  own  property  although 
lie  has  temporarily  intrusted  the  possession  of  it  to  an  agent. 
The  wrongdoer  is  not  in  position  to  defend  his  own  wrongful 
acts  against  the  rightful  owner  by  saying:  "You  intrusted  the 
possession  to  xomt  agent,  and  I  am  responsible  to  him,  and  not 
to  you.'*  Plaintiffs  had  made  a  proper  demand  for  the  goods, 
and,  upon  the  failure  of  the  defendants  to  produce  them,  their 
right  of  action  became  complete. 

2.  The  next  point  urged  to  defeat  recovery  is:  1.  That  the 
plaintiffs  cannot  maintain  this  action,  because  the  contract 
made  with  the  clerk  was  not  binding  upon  the  defendants ;  and 
2.  That  the  relation  of  guest  and  innkeeper  had  ceased,  and  that 
defendants  were  only  gratuitous  bailees.  The  clerk  was  the 
authorized  agent  of  the  defendants,  and  his  acts  toward,  and 
conduct  with,  guests,  bound  them,  in  so  far  as  they  were  within 
the  duties  and  liabilities  of  innkeeper.  Mr.  Loew  had  not  ceased 
to  be  a  guest  of  the  hotel  when  the  agreement  to  forward  his  let- 
ters and  packages  was  made.  It  was  simultaneous  with  the 
payment  of  his  bill  and  notification  that  he  was  to  leave.  Even 
if  the  goods  had  been  at  the  hotel  Mr.  Loew  would  have  had  a 
reasonable  time  to  remove  them,  and  the  innkeeper's  extraordi- 
nary liability  would  remain  until  the  expiration  of  such  reason- 
able time,  which  would  vary  according  to  circumstances:  Wan- 
dell  on  Inns,  102;  Murray  v.  Marshall,  9  Colo.  482,  59  Am. 
Eep.  152,  13  Pac.  589 ;  Maxwell  v.  Gerard,  84  Hun,  537,  32  N". 
Y.  Supp.  849 ;  Adams  v.  Clem,  41  Ga.  65,  5  Am.  Eep.  524. 

Counsel  for  the  defendants  cite  several  cases  holding  that  inn- 
keepers are  not  liable  after  the  relation  of  guest  and  innkeeper 
has  ceased  and  the  guest  has  left.  Such  is  the  case  of  O'Brien 
V.  Vaill,  22  Ela.  627  ^^^  1  Am.  St.  Eep.  219,  1  South.  137,  where 
the  guest  paid  his  bill  and  left  his  baggage,  saying  he  would  be 
gone  for  several  days.  So,  in  Glenn  v.  Jackson,  93  Ala.  342,  9 
South.  259,  12  L.  E.  A.  382,  the  guest  had  paid  his  bill  and  in- 
trusted his  baggage  to  a  servant  not  authorized  to  receive  it. 
Similar  facts  and  the  same  holding  are  found  in  Gelley  v.  Clerk, 
Cro.  Jac.  188,  Hays  v.  Turner,  23  Iowa,  214,  and  many  other 
cases. 

None  of  those  cases  are  like  this  in  facts  or  in  principle.  Inn- 
keepers and  travelers  recognize  the  fact  that  it  is  essential  to 
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the  proper  conduct  of  business  that  letters  and  packages  to  busi- 
ness and  traveling  men  be  forwarded.  It  is  a  universal  prac- 
tice. Innkeepers  keep  books  in  which  to  enter  such  directions. 
The  defendants  kept  a  book  for  that  purpose.  The  language 
in  Murray  v.  Marshall,  9  Colo.  482,  59  Am.  Eep.  152,  13  Pac. 
589,  recognizes  "the  increased  demand  for  more  extended  ac- 
commodations in  this  respect":  See,  also,  Giles  v.  Fauntleroy, 
13  Md.  126,  136.  As  the  circuit  judge  held,  such  contracts  are 
for  a  valuable  consideration.  An  innkeeper  who  would  not  do 
it  would  soon  be  left  without  custom.  The  contract  is  one  made 
with  a  guest  and  not  with  one  who  has  ceased  to  be  a  guest. 
In  Maxwell  v.  Gerard,  84  Hun,  537,  32  N.  Y.  Supp.  849,  the 
guest,  upon  leaving  the  hotel  to  go  on  board  a  yacht  for  a  cruise, 
arranged  with  the  clerk  to  deliver  his  trunk  to  an  expressman 
for  transportation  to  his  residence.  It  was  held  that  the  defend- 
ant's liability  as  innkeeper  continued  until  he  delivered  the 
package  to  the  expressman.  That  case  is  nearer,  in  its  facts 
ajid  in  the  rule  enunciated,  to  this  than  any  other  case  cited. 
and  than  any  we  have  been  able  to  find.  It  is  no  hardship  to 
hold  innkeepers  to  this  liability.  The  defendants,  upon  the  re- 
ceipt of  the  package,  could  at  once  have  returned  it  to  the  ex- 
press office  for  forwarding.  Proper  protection  for  the  property 
of  agents  and  their  principals  demands  that  this  common-law 
liability  attach  until  the  innkeeper  has  complied  with  his  con- 
tract for  forwarding.  The  contract  was  within  the  scope  of 
the  clerk's  authority.  The  burden  of  proof  was  upon  the  de- 
fendants to  show  facts  *®®  which  would  relieve  them  of  their 
strict  liability.     They  failed  to  do  so. 

3.  It  is  next  urged  that  plaintiffs  were  guilty  of  contributory 
negligence  in  not  having  the  value  of  the  package  marked  upon 
it,  and  in  failing  to  notify  the  defendants  of  the  contents  of  the 
expected  package,  and  that  plaintiffs  permitted  nearly  two 
months  to  elapse  before  notifying  defendants  of  the  loss.  The 
duty  of  the  defendants  was  the  same,  no  matter  what  the  value 
of  the  package  was.  It  was  not  of  such  great  value  as  to  re- 
quire extraordinary  precaution  in  this  respect  on  the  part  of  the 
plaintiffs.  The  defendants  could  at  once  have  relieved  them- 
selves of  liability  by  complying  with  their  contract.  "We  need 
not  be  understood  as  holding  that  there  may  not  be  circum- 
stances which  require  extraordinary  prec^autions  on  the  part  of 
the  gnest,  under  the  principle  recognized  in  Smith  v.  American 
Express  Co.,  108  Mich.  572,  578,  66  N.  W.  479. 
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To  the  other  point  it  is  sufficient  to  say  that  the  record  does 
not  disclose  that  the  plaintiffs  waited  nearly  two  months. 
Plaintiffs  proved  the  delivery  of  the  property,  the  demand,  and 
value,  and  rested.  There  is  nothing  to  show  that  the  demand 
was  the  first  notice  that  defendants  had  of  the  loss  of  the  prop- 
erty. 

My  brethren  do  not  agree  with  me  that  the  strict  liability  of 
iunkeeper  attached  to  the  defendants.  They  are  of  the  opinion 
that  that  relation  ceased  to  exist,  and  that  the  defendants  were 
ordinary  bailees  of  the  property.  Under  these  circumstances 
plaintiffs  made  out  a  prima  facie  case  by  showing  the  property 
in  the  defendants'  possession,  and  refusal  or  neglect  to  return 
on  demand.  The  onus  of  exoneration  was  then  upon  the  de- 
fendants :  3  Am.  &  Eng.  Ency,  of  Law,  2d  ed;,  750.  The  rule  as 
there  stated  is  that,  when  the  chattels  are  not  returned  at  all, 
the  law  presumes  negligence,  and  casts  upon  the  bailee  the  onus 
of  showing  he  was  not  negligent.  This,  undoubtedly,  is  the 
more  modem  and  reasonable  rule:  See,  also,  Knights  v.  Piella, 
111  Mich.  9,  14,  66  Am.  St.  Rep.  375,  69  K  W.  92;  Donlin  v. 
McQuade,  61  Mich.  275,  28  N.  W.  114.  i''®  Inasmuch  as  d^ 
fendants  made  no  showing  upon  this  point,  the  judgment  must 
be  reversed,  and  entered  here  for  plaintiffs.  Upon  all  the  other 
points  my  brethren  agree  with  me. 

Judgment  reversed,  and  entered  in  this  court  for  plaintiffs, 
with  costs  of  both  courts. 

The  other  justices  concurred. 


The  Liability  of  Innkeepers  for  the  goods  of  their  guests  is  treated 
at  length  in  the  recent  note  to  Johnson  v.  Chadbourn  Finance  Co., 
99  Am.  St.  Eep.  577-602. 

Negligence  is  Generally  Presumed  against  a  bailor  in  case  of  a  loss 
of  the  goods:  James  v.  Orrell,  68  Ark.  284,  82  Am.  St.  Eep.  293. 
See,  too,  Hildebrand  v.  Carroll,  106  Wis.  324,  80  Am.  St.  Eep.  29. 
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WETTLAUFEE  v.  AMES. 

[133  Mich.  201,   94  N.  W.  950.] 

DOWER,  When  not  Merged  in  the  Fee.— A  quitclaim  deed 
from  the  heirs  of  a  decedent  to  his  widow  does  not  merge  her  right 
of  dower  in  the  premises,  if  its  continuance  is  beneficial  to  her.  (p. 
452.) 

DOWER  may  be  Set  Off  In  an  Ordinary  Partition  Suit  under 
the  statutes  of  Michigan,     (p.  453.) 

EASEMENT,  Revivor  of.— When  an  easement  is  merged  in  the 
fee  by  the  acquisition  of  the  title  to  both  by  the  same  person,  who 
afterward  erects  a  building  on  the  property,  in  connection  with 
which  the  easement  is  preserved  and  continued,  it  is  thereby  revived, 
and,  upon  his  conveying  the  property  in  separate  parcels,  the  ease- 
ment remains  in  force  for  the  benefit  of  each,     (p.  453.) 

PARTITION  OF  PROPERTY  Which  has  been  Subjected  to  a 
Foreclosure  Sale. — One  tenant  in  common  may  maintain  a  suit  for  par- 
tition against  another,  though  the  latter  has  redeemed  the  property 
and  the  former  has  not  paid  his  share  of  the  cost  of  doing  so,     (p.  454.) 

TENANT  IN  COMMON— Liability  of  One  to  Another  for 
Bent. — In  a  suit  for  partition,  an  accounting  may  be  had  and  one  of 
the  parties  charged  for  rent,  where  he  occupied  the  premises  under 
an  understanding  that  rent  should  be  paid.     (p.  454.) 

TENANTS  IN  COMMON— Right  to  Interest.— A  tenant  in 
common  who  has  redeemed  from  a  foreclosure  sale  is  entitled,  as 
against  his  cotenants,  to  an  allowance  of  interest  at  the  legal  rate, 
rather  than  at  the  rate  fixed  by  the  mortgage,     (p.  454.) 

Suit  for  pai-tition.     Both  parties  appealed  from  the  decree. 

Walker  &  Spalding,  for  the  complainants. 

Charles  W.  Casgrain,  for  the  appealing  defendants. 

»<»  HOOKEE,  C.  J.  Previous  to  his  death,  Frederick  Wett- 
laufer  was  the  owner  in  fee  of  a  parcel  of  land  and  two-story 
brick  building  thereon,  at  the  comer  of  St.  Antoine  and  Mul- 
lett  streets,  in  the  city  of  Detroit,  which,  for  convenience  we 
will  call  "Lot  A.''  Adjoining  it  on  the  north  was  an  elbow- 
shaped  lot,  fronting  on  St.  Antoine  street  and  Gratiot  avenue, 
descTibed  as  lot  7.  The  accompanying  plat  will  serve  to  show 
the  situation  of  the  premises. 
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Lot  7  was  owned  jointly  by  Frederick  Wettlanfer  and  his 
wife,  Mary.  Lot  A  was  wholly  covered  by  a  brick  building,  the 
dotted  lines  on  the  plat  showing  wooden  partitions,  by  which 
the  building  was  divided  into  three  store  rooms.  At  the  north 
end  there  was  a  passageway  six  feet  wide,  with  a  door  near  the 
west  end  of  the  north  wall  of  the  building,  opening  upon,  and 
giving  access  to,  ^^^  the  adjoining  lot  7,  which  was  covered  by 
a  brick  dwelling  fronting  St.  Antoine  street,  and  a  brick  store 
fronting  Gratiot  avenue.  The  passageway  furnished  the  only 
means  of  access  to  the  back  rooms  of  these  buildings,  except 
through  the  buildings  themselves  from  their  respective  front  en- 
trances. The  sewer  drain  for  all  of  the  buildings  was  under- 
neath the  passageway  mentioned. 

After  the  death  of  Frederick  Wettlaufer,  his  widow,  Mary, 
deeded  lot  7  to  the  complainants,  John  and  Henry  Wettlaufer, 
her  sons,  and  lot  A  was  deeded  to  her  by  all  of  the  heirs  of 
Frederick,  viz.,  all  of  the  parties  to  this  suit  except  herself. 
They  were  all  sons  and  daughters  of  Frederick  and  herself. 
Subsequently  some  dissatisfaction  arose  over  the  appropriation 
of  the  rents  received  from  lot  A,  and  Mrs.  Wettlaufer  deeded  lot 
A  to  the  five  sons  and  daughters,  reserving  her  right  of  dower, 
and  on  the  same  day,  though  later,  deeded  her  interest  in  lot 
A  to  the  complainants,  who  thereupon  made  a  claim  of  owner- 
ship. They  afterward  filed  the  bill  in  this  case,  asking  an  ac- 
counting for  the  rents  and  profits  and  a  partition  of  the  lot  A. 
The  bill  alleges  that  Mary  Wettlaufer  is  entitled  to  her  dower 
interest  therein.     The  bill  was  taken  as  confessed  by  Mary  Ber- 
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ringer  and  Mary  Wettlaufer,  the  ^*  widow.  August  F.  Wett- 
laufer and  Annie  C.  Ames  answered. 

At  the  time  Frederick  died  there  was  a  mortgage  upon  lot 
A.  The  premises  were  afterward  redeemed  after  foreclosure 
•by  August  F.  Wettlaufer  and  Annie  C.  Ames,  Annie  and  her 
husband  afterward  occupied  a  portion  of  the  premises  upon  an 
agreement  of  the  husband  to  pay  rent,  which  he  did.  After  his 
death  she  continued  to  occupy  the  premises,  and  part  of  the' 
time,  at  least,  paid  some  rent,  under  an  agreement  with  August, 
to  whom  she  paid  it. 

The  complainants  ask  the  benefit  of  an  accounting  of  the 
rents  and  income  received  from,  and  the  disbursements  and  lia- 
bilities incurred  on  behalf  of,  the  property  by  all  of  the  parties, 
and  that  the  amounts  found  due  to  and  from  the  respective  par- 
ties be  decreed  to  be  liens  on  the  respective  debtors;  that  Mary 
Wettlaufer's  dower  be  admeasured,  and  that  the  decree  direct 
the  manner  in  which  the  same  shall  be  satisfied  and  discharged; 
and  that  partition  be  had  of  the  property,  and,  if  division  of 
the  same  cannot  be  made  without  great  prejudice  to  the  own- 
ers, a  sale  may  be  had,  and  the  proceeds  divided  as  the  interests 
of  the  respective  parties  may  be  found. 

Upon  a  hearing  of  the  cause  the  trial  court  decreed  that  each 
of  the  parties,  except  the  widow,  had  an  undivided  one-fifth  in- 
terest in  the  premises,  subject  to  certain  deductions,  which  con- 
stituted liens;  that  Mary  Wettlaufer  had  no  interest  in  the 
premises.  An  account  was  taken,  in  which  each  party  was  cred- 
ited with  his  or  her  disbursements,  and  charged  with  a  share 
of  the  mortgage  debt  paid  by  Annie  C.  Ames  and  August  F. 
Wettlaufer.  Such  parties  as  had  received  rents  were  charged 
with  them,  and  Annie  C.  Ames  was  charged  with  rent  for  the 
premises  occupied  by  her,  while  such  as  had  made  disburse- 
ments were  credited  with  them.  The  premises  were  found  to 
be  so  situated  that  a  partition  would  be  prejudicial  to  the  own- 
ers, and  it  was  decreed  that  they  be  sold,  and  the  proceeds  di- 
vided, such  sale  to  be  subject  to  an  easement  in  ^^'^  favor  of 
the  complainants,  their  heirs  and  assigns,  for  their  access  to  lot 
7.  A  solicitor's  fee  of  one  hundred  and  fifty  dollars  was  al- 
lowed to  the  complainants,  in  addition  to  the  taxable  costs  and 
expenses  of  the  suit  and  sale,  to  be  paid  out  of  the  fund. 

The  defendants,  August  F.  Wettlaufer  and  Annie  C.  Ames, 
and  the  complainant  have  appealed.  The  complainants  urge: 
1.  That  dower  should  be  set  off  to  the  widow;  2.  That  the 
property  should  be  partitioned,  or,  at  least,  that  the  north  store 
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should  be  set  off  to  them,  which  portion  should  include  the  six- 
foot  passage  mentioned.  They  were  indifferent  as  to  the  sale 
of  the  other  part  of  the  premises. 

The  defendants  contend:  1.  That,  inasmuch  as  the  com- 
plainants have  neither  paid  nor  tendered  their  share  of  the  cost 
of  redemption  of  the  premises,  they  cannot  have  a  partition; 
2.  That,  if  this  is  not  so,  no  allowance  for  dower  should  be 
made;  3.  That  Mrs.  Ames  should  not  have  been  charged  with 
rent,  because,  as  a  tenant  in  common,  she  had  a  right  to  oo 
cupy  the  premises  without  charge;  4.  The  property  should  not 
have  been  sold  subject  to  the  easement;  5.  Interest  upon  the 
money  paid  for  redemption  should  have  been  at  the  rate  of 
eight  per  cent,  that  being  the  rate  fixed  by  the  mortgage;  cit- 
ing 3  Compiled  Laws,  section  4865 ;  6.  The  solicitor's  fee  of 
one  hundred  and  fifty  dollars  was  excessive. 

The  defendants  say  that  the  right  to  dower  was  extinguished 
by  merger  when  they  united  in  a  quitclaim  of  the  premises  to 
their  mother.  We  are  of  the  opinion  that  a  different  intention 
may  reasonably  be  deduced  from  the  circumstances.  The  rule 
that  a  merger  will  not  be  found,  in  the  absence  of  expressed 
intention,  if  the  continuance  of  the  lesser  interest  is  beneficial 
to  the  owner,  applies.  That  is  the  rule  as  to  cases  when  a 
mortgage  is  purchased  by  the  owner  of  the  fee:  See  20  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  1064.  Among  the  many  cases  cited 
in  support  of  this  are  the  following  Michigan  cases :  Bassett  v. 
Hathaway,  9  Mich.  28;  Powell  v.  Smith,  30  Mich.  451; 
2»«  Ann  Arbor  Sav.  Bank  v.  Webb,  56  Mich.  377,  23  K  W.  51; 
Cook  V.  Foster,  96  Mich.  613,  55  N".  W.  1019;  Burt  v.  Gamble, 
98  Mich.  409,  57  N.  W.  261,  and  cases  cited;  Ten  Eyck  v.  Pon- 
tiac  etc.  E.  R.  Co.,  114  Mich.  499,  72  N.  W.  362 ;  Quick  v.  Ray- 
mond, 116  Mich.  15,  74  N.  W.  189.  Many  cases  hold  that 
merger  will  never  be  allowed  in  equity,  unless  for  special  rea- 
sons, and  that,  at  the  least,  it  is  a  matter  of  intent,  which  will 
be  presumed  in  accordance  with  the  interest  of  the  owner:  See 
20  Am.  &  Eng.  Eney.  of  Law,  3d  ed.,  590,  591,  and  notes.  We 
have  no  difficulty,  under  such  a  rule,  in  holding  that  there  was 
no  merger.  The  dower  interest  remained  in  the  widow  imless 
it  was  devested  by  her  quitclaim  deed  to  John  and  Henry,  it 
having  been  reserved  in  her  earlier  deed  to  the  five  children; 
and  as  John  and  Henry  do  not  claim  it,  but  admit  that  it  is  still 
in  the  widow,  and  ask  that  it  be  set  off  to  her,  we  need  not  dis- 
cuss its  whereabouts  further,  but  only  the  question  whether  it 
should  be  set  off  to  her  in  these  proceedings.     That  it  might 
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have  been  is  settled  by  3  Compiled  Laws,  section  11,016;  but 
the  widow  has  not  appealed,  and  the  complainants  cannot  com- 
plain of  the  decree  so  far  as  her  interests  are  concerned. 

We  are  satisfied  that  the  learned  circuit  judge  was  justified 
in  requiring  all  of  lot  A  to  be  sold,  rather  than  to  set  off  a  por- 
tion of  it  to  the  complainants,  and  that  he  did  not  err  in  direct- 
ing that  it  be  sold  subject  to  an  easement  appurtenant  to  lot  7. 
The  record  indicates  that,  previous  to  the  time  that  Frederick 
Wettlaufer  became  the  owner  of  these  premises,  a  strip  of  land 
about  six  feet  wide  extended  along  the  short  side  of  lot  7,  and 
in  the  rear  of  lots  1,  2,  3,  4,  5  and  6,  and  there  was  and  still  is  a 
sewer  there  which  we  infer  to  be  still  in  use  by  the  owners  of  lots 
A  and  7  and  perhaps  other  lots,  through  which  it  extends.  Ap- 
parently a  hallway  for  common  use  extended  through  the  vari- 
ous buildings  built  over  this  strip,  for  the  testimony  shows  that 
when  Frederick  Wettlaufer  bought  lot  A  he  made  an  arrange- 
ment with  the  property  owners  to  discontinue  this  hall  on  the 
other  property.  Upon  the  '^^^  death  of  Frederick,  his  wife 
became  sole  owner  of  lot  7  by  survivorship,  and  a  month  later 
she  acquired  a  full  title  to  lot  A.  The  effect  of  this  was  to 
merge  the  easement  in  her  more  complete  title.  The  building 
v/as  then  erected  on  lot  A,  in  which  this  hallway  was  preserved, 
and  from  the  northwest  corner  a  door  opened  into  a  hall  in  the 
rear  of  the  brick,  dwelling,  through  which  access  was  had  to 
the  brick  block  on  Gratiot  avenue.  Some  four  years  later  she 
deeded  this  lot  A  to  her  five  children,  reserving  her  dower  rights. 
as  already  stated.  On  the  same  day  she  conveyed  lot  7  to  th? 
complainants,  after  deeding  lot  A,  as  aforesaid.  At  this  time 
the  hall  was  plainly  in  use  as  an  appurtenance  to  lot  7.  The 
defendants  must  have  known  it,  as  well  as  the  fact  that  the 
sewer  was  in  use,  and  that  the  drainage  from  the  roof  of  the 
buildings  on  lot  7  ran  into  it.  Under  these  circumstances  we 
think  the  old  easement  was  revived.  Mary  Wettlaufer  clearly 
manifested  her  intention  that  the  hall  should  be  used  as  appur- 
tenant to  lot  7.  Had  she  sold  lot  7  to  a  stranger  and  retained 
lot  A,  an  easement  would  have  passed  with  the  property.  The 
defendants,  who  took  title  to  lot  A  in  common  with  the  com- 
plainants, should  be  held  to  have  taken  the  land  subject  to  the 
easements :  Kieffer  y.  Imhoff,  26  Pa.  St.  443 ;  Phillips  v.  Phil- 
lips, 48  Pa.  St.  178,  86  Am.  Dec.  577 ;  McCarty  v.  Kitchenman, 
47  Pa.  St.  241,  86  Am.  Dec.  538;  Pennsylvania  R.  E.  Co.  v. 
Jones,  50  Pa.  St.  424;  Overdeer  v.  Updegraff,  69  Pa.  St.  119; 
McTavish  v.  Carroll,  7  Md.  360,  61  Am.  Dee.  353;  Brakely  v. 
Sharp,  9  N.  J.  Eq.  14;  Dennis  v.  Wilson,  107  Mass.  591. 
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In  Vermont  and  Massachusetts  it  has  been  held  that  one  is 
not  entitled  to  partition  against  his  cotenant  holding  under  a 
valid  tax  title,  or  one  who  has  redeemed  from  a  foreclosure  sale : 
See  Hurley  v.  Hurley,  148  Mass.  444,  19  N.  E.  545,  2  L.  R.  A. 
172;  Wilmot  v.  Lathrop,  67  Vt.  671,  32  Atl.  861.  It  is  said 
that  the  case  of  Reed  v.  Reed,  122  Mich.  77,  80  Am.  St.  Rep. 
541,  80  N.  W.  996,  has  committed  this  court  to  the  same  doctrine: 
but  we  ^^®  think  otherwise.  A  different  question  was  involved 
in  that  case.  In  Vermont  and  Massachusetts  a  mortgagee  takes 
the  legal  title  in  the  land  mortgaged.  That  is  not  so  in  Mich- 
igan; therefore  it  cannot  be  said  that  cotenants  have  no  rights 
of  possession  against  a  mortgagee  or  his  assignee,  whose  redemp- 
tion inures  to  the  benefit  of  his  cotenants.  But  whether  or  not 
this  distinction  is  a  sufBcient  reason  for  not  following  these 
cases,  our  statutes  seem  to  contemplate  that  persons  holding 
mortgages  and  other  liens  may  be  made  parties,  and  their  inter- 
ests adjusted,  in  partition  proceedings  instituted  by  owners  of 
the  land:  3  Comp.  Laws,  sees.  11,020  et  seq.,  11,050  et  seq. 

We  are  of  the  opinion  that  Mrs.  Ames  was  rightfully  charged 
with  rent,  taking  into  consideration  the  nature  of  her  occu- 
pancy and  the  understanding  of  aU  of  the  parties,  at  the  sum 
fixed  by  the  decree. 

We  think  that  the  rate  of  interest  was  correctly  fixed  by  the 
learned  circuit  judge,  and  that  we  should  not  interfere  with  his 
discretion  in  the  matter  of  costs. 

The  decree  is  affirmed,  without  costs  to  either  party. 

The  other  justices  concurred. 


TJie  Merger  of  Estates  is  the  subject  of  a  monographic  note  to 
Forthman  v.  Deters,  99  Am.  St,  Eep.  152-171.  At  page  156  of  this 
note  the  principal  case  will  be  found  cited  on  the  question  of  merger 
of  dower. 

Pwrtition  cannot  be  maintained,  according  to  Eeed  v.  Eeed,  122 
Mich.  77,  80  Am.  St.  Rep.  541,  by  one  cotenant  against  another  who 
has  purchased  and  foreclosed  outstanding  mortgage  liens,  without 
tendering  or  offering  to  pay  his  proportion  of  the  amount  in  redemp- 
tion from  the  sale. 
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BEADY  V.  KLEIN. 

[133  Mich.  422,  95  N.  W.  557.] 

A  LAI^LOBD  is  not  Liable  to  Licensees  of  His  Tenant  for 

injuries  received  through  the  breach   of   a   covenant  to  repair,     (p. 
457.) 

LANDLORD  AND  TENANT— Injury  to  a  Third  Person  from 
a  Elnown  Defect. — Where  a  child  of  a  tenant  is  injured  by  a  defect 
known  to  such  tenant,  but  not  amounting  to  a  nuisance,  the  only 
remedy  is  an  action  by  the  tenant  against  the  landlord  for  the 
breach  of  his  covenant  to  repair,  as  there  is  no  privity  between  the 
landlord  and  a  third  person,  nor  does  the  former  owe  the  latter  any 
duty.     (p.  457.) 

Action  by  Thomas  B.  Brady,  by  his  next  friend,  to  recover 
for  personal  injuries.  The  trial  court  directed  a  verdict  for  the 
defendant,  and  the  plaintiiJ  prosecuted  a  writ  of  error. 

Frederic  T.  Harward  and  Delbert  J.  Hinkley,  for  the  appel- 
lant- 
George  Gartner,  for  the  appellee. 

*^  HOOKER,  C.  J.  The  plaintiff  is  a  young  man  about 
twenty  years  old,  and  this  action  is  brought  by  his  mother  and 
next  friend  to  recover  damages  occasioned  by  an  injury  received 
through  the  alleged  negligence  of  the  defendant  when  he  was 
under  three  years  of  a^e. 

The  mother  is  the  only  witness  by  whom  the  injury  and 
alleged  negligence  were  proved.  She  stated  upon  the  trial 
that  she  had  negotiations  with  the  defendant  in  regard  to  rent- 
ing a  dwelling,  and  was  allowed  to  look  at  the  house.  She  re- 
turned and  told  defendant  that  it  was  all  right,  except  that  the 
sill  of  the  door  to  the  summer  kitchen  was  rotted  away,  leav- 
ing a  hole,  and  that,  upon  the  defendant's  promise  to  fix  it,  she 
rented  the  house  and  paid  a  month's  rent.  Two  or  three  weeks 
after,  the  plaintiff  stepped  into  the  hole  and  received  a  perma- 
nent injury.  She  admits  that  she  paid  the  rent  for  two  or  three 
months,  and  then  failed  to  do  so,  and  that  she  did  not  say 
anything  to  the  defendant  about  the  injury  to  the  child  until 
she  called  for  her  rent  and  told  her  to  vacate  the  house.  She 
never  mentioned  it  again.  The  defendant  is  an  old  lady  of 
over  eighty  years  of  age.  She  testified  that  she  heard  of  the 
accident  from  plaintiff's  mother  about  the  time  it  happened, 
and  was  told  by  her  that  the  boy  was  hurt  by  a  fall  in  the 
yard;  that  she  never  heard  of  this  claim  until  the  action  was 
begun,  a  few  months  before  she  testified.     The  learned  circuit 
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judge  directed  a  verdict  for  the    defendant,  and   plaintiff   has 
taken  a  writ  of  error. 

The  plaintiff's  claim  is  said  to  rest  upon  two  rules,  either 
of  which  is  supposed  to  be  sufficient  to  entitle  him  to  a  re- 
covery: 1.  That,  when  a  landlord  has  covenanted  to  repair,  a 
licensee  of  the  tenant,  injured  through  the  defective  con- 
dition of  the  premises,  has  a  right  of  action  against  the  tenant, 
who  in  turn  may  recover  against  the  landlord  upon  *^^  his 
covenant,  and  that,  to  avoid  circuity  of  action,  he  may  sue  and 
recover  against  the  landlord;  2.  That,  when  one  lets  a  tene- 
ment in  a  defective  condition,  he  is  liable  to  a  stranger  who  is 
injured. 

So  far  as  the  authorities  cited  by  counsel  show,  the  first 
proposition  was  first  enunciated  in  the  case  of  Payne  v.  Eogers, 
2  H,  Black.  349.  This  injury  was  caused  by  plaintiff's  falling 
through  a  hole  in  a  foot  pavement,  and  we  may  therefore  infer 
that  the  defect  was  a  public  nuisance,  and,  under  many  cases, 
actionable,  in  favor  of  anyone  injured,  against  the  person  whose 
negligence  permitted  it  to  remain.  What  was  then  said  about 
avoiding  circuity  of  action  was  unnecessary  in  that  view  of  the 
case,  and  the  case  has  been  questioned  by  subsequent  English 
cases:  See  Russel  v.  Shenton,  3  Q.  B.,  N.  S.,  449;  Todd  v. 
Flight,  9  Com.  B.,  N.  S.,  377 ;  Ingwersen  v.  Rankin,  47  N.  J. 
L.  18,  54  Am.  Rep.  109 ;  Phillips  v.  Library  Co.,  55  N.  J.  L. 
307,  27  Atl.  478;  Clyne  v.  Helmes,  61  N.  J.  L.  366,  39  Atl. 
767.  See  also.  Pretty  v.  Bickmore,  L.  R.  8  C.  P.  401 ;  Gwin- 
nell  V.  Eamer,  L.  R.  10  C.  P.  658.  Nelson  v.  Liverpool  Brew- 
ery Co.,  L.  R.  2  C.  P.  Div.  313,  was  a  similar  case,  where  a 
guest  in  the  yard  of  an  inn  was  injured  by  the  fall  of  a  chim- 
ney which  the  landlord  had  agreed  to  repair.  He  was  permit- 
ted to  recover  against  the  landlord,  but  it  was  not  upon  the 
ground  of  a  promise,  but  because  of  his  neglect  in  permitting 
the  existence  of  a  public  nuisance.  The  case  of  City  of  Lowell 
V.  Spaulding,  4  Cush,  277,  50  Am.  Dec.  775,  is  similar.  There 
one  fell  through  a  walk,  and  recovered  against  the  city,  and  it 
sued  the  owner  of  the  premises,  who  was  held  responsible  for 
the  existence  of  a  public  nuisance.  There  is  an  allusion  to 
Payne  v.  Rogers,  but  it  was  unnecessary.  Sontag  v.  O'Hare, 
73  111.  App.  432,  allowed  a  recovery  by  an  administrator  for 
injury  by  deceased's  falling  from  a  porch  through  a  defective 
railing.  The  only  question  pressed  in  the  case  was  that  the  evi- 
dence failed  to  show  that  the  injuries  caused  the  death,  though 
it  is  said  in  the  opinion  that  the  landlord's  promise  to  de- 
ceased's husband  '*^  to  keep  the  premises  in  repair  would  make 
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him  liable  if  the  injuries  caused  her  death;  citing  Mendel  v. 
Fink,  8  111.  App.  378 :  Piatt  v.  Farney,  16  111.  App.  216.  We 
think  these  cases  hardly  justify  the  statement.  The  case  of 
Clancy  v.  Byrne,  56  N^  Y.  129,  15  Am.  Eep.  391,  was  an  in- 
jury from  a  defect  in  a  pier  leased  by  the  defendant,  which 
was  devoted  to  use  by  the  general  public,  much  as  is  an  inn. 
Clearly  it  was  a  case  of  public  nuisance.  Our  own  case  of 
Fisher  v.  Thirkell,  21  Mich.  14,  4  Am.  Eep.  422,  was  the  case 
of  a  scuttle  in  the  sidewalk  of  a  public  street.  The  discussion 
in  that  case  shows  that  a  liability,  had  one  been  found,  would 
have  rested  on  negligence,  i.  e.,  nonperformance  of  a  duty  to 
the  plaintiff,  and  not  upon  a  contract  to  repair,  though  in 
many  of  the  cases  the  contract  to  repair  is  essential  to  create 
the  duty,  which  would  otherwise  rest  solely  upon  the  tenant. 

In  support  of  the  second  proposition,  the  plaintiff's  coun- 
sel cite,  among  other  cases,  Swords  v.  Edgar,  59  N.  Y.  28, 
17  Am,  Eep.  295.  There  it  was  held  that  one  who  owned 
a  public  pier,  and  rented  it  with  a  public  nuisance  upon  it,  was 
liable  to  a  third  person  who  was  afterward  injured,  although 
the  tenant  was  bound  to  keep  it  in  repair.  Three  judges  dis- 
sented. The  case  of  0 wings  v.  Jones,  9  Md.  108,  sustains  the 
same  rule  as  to  a  public  nuisance.  Albert  v.  State,  66  Md.  325, 
59  Am.  Eep.  159,  7  Atl.  697,  also  involved  a  public  nuisance. 
The  discussion  in  the  opinion  shows  that  the  rule  is  limited 
to  cases  of  public  nuisance.  The  case  of  Willcox  v.  Hines,  100 
Tenn.  538,  6Q  Am.  St.  Eep.  770,  46  S.  W.  297,  41  L.  E.  A.  278, 
rests  on  another  rule,  viz.,  the  liability  of  one  to  his  tenant 
for  letting  premises  with  concealed  dangers.  This  line  of 
cases  has  no  application  in  this  case.  The  cases  of  Stillwell  v. 
Land  Co.,  22  Ky.  Law  Eep.  785,  58  S.  W.  696,  52  L.  E.  A. 
325,  and  Moore  v.  Steljes,  69  Fed.  519,  more  nearly  support 
the  plaintiff's  claim. 

Upon  the  other  hand,  when  the  accident  arises  from  a  de- 
fect known  by  the  tenant,  and  one  which  is  not  a  nuisance, 
^^***  the  remedy  against  the  landlord  is  upon  his  covenant,  and 
must  be  brought  by  the  tenant,  as  there  is  no  privity  between 
the  landlord  and  a  third  party,  nor  does  he  OAve  him  any  duty. 
It  is  otherwise  in  case  of  a  nuisance  which  the  landlord  should 
abate,  for  there  the  landlord  owes  the  duty  of  care,  and  is  li- 
able for  his  negligence  to  all  to  whom  he  owes  such  duty: 
Samuelson  v.  Cleveland  Min,  Co.,  49  Mich.  164,  43  Am.  Eep. 
456,  13  N.  W.  499 ;  O'Leary  v.  Delaney,  63  Me.  585 ;  Dalay  v. 
Savage,  145  Mass.  38,  1  Am.  St.  Eep.  429,  12  K  E.  841; 
Tuttle  V.  Gilbert  Mfg.  Co.,  145  Mass.  175,  13  N.  E.  465;  Quay 
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V.  Lucas,  25  Mo.  App.  7;  Burdick  v.  Cheadle,  26  Ohio  St.  393,  20 
Am.  Eep.  767;  2  Wood  on  Landlord  and  Tenant,  1288;  Sterger 
V.  Van  Sicklen,  132  N.  Y.  499,  28  Am.  St.  Rep.  594,  30  N.  E. 
987,  16  L.  R.  A.  640;  Clyne  v.  Helmes,  61  N.  J.  L.  359,  39 
Atl.  767 ;  Fowles  v.  Briggs,  116  Mich.  425,  72  Am.  St.  Rep.  537, 
74  N.  W.  1046,  40  L.  R.  A.  528.  In  these  cases  the  distinc- 
tions are  fully  discussed,  and  need  not  be  repeated  here.  Most 
of  the  cases  upon  which  plaintiff  relies  are  not  inconsistent  with 
them.  The  statement  that  a  landlord  is  liable  to  a  third 
person,  when  he  has  promised  to  repair,  is  made,  in  a  gen- 
eral way,  in  some  of  the  text-books,  but  will  be  found  to  be 
qualified  in  most  cases,  and  when  it  is  unqualified  is  clearly  at 
variance  with  authority. 
The  judgment  is  affirmed. 

Moore,   Grant,  and  Montgomery,  JJ.,  concurred. 

Carpenter^  J.,  did  not  sit. 


Tfie  Principles  involved  in  the  principal  case  will  he  found  dis- 
cussed in  the  extended  note  to  Griffin  v.  Jackson  Light  etc.  Co.,  92 
Am.  St.  Eep.  504-512.  On  the  respective  liabilities  of  lessor  and 
lessee  for  nuisances  on  the  demised  premises,  see  the  note  to  Leahan 
V.  Cochran,  86  Am.  St.  Eep.  515-521. 


WILLIAMS  V.    MICHIGAN    CEJ^TRAL   RAILROAD    CO. 

[133  Mich.  448,  95  N.  W.  708.] 

LANDLORD  AND  TENANT.— A  Subtenant  Ordinarily  is  not 
Liable  to  the  Original  Lessor,  because  there  is  no  privity  between 
them.     (p.  462.) 

LANDLORD  AND  TENANT.— A  Subtenant  is  not  made  Lia- 
ble to  the  Landlord  Dy  a  provision  in  the  lease  to  the  original  les- 
see providing  that,  upon  re-entry,  all  subleases  shall  belong  to  the 
lessor,     (p.  462.) 

LA14T>L0ED  AND  TENANT — ^A  Subtenant  is  not  Made  Lia- 
ble to  the  Original  Lessor  by  the  promise  of  the  original  lessee  to 
surrender  possession  without  process,     (p.  462.) 

LANDLORD  AND  TENANT.— A  Sublessee  is  not  Rendered 
Liable  to  the  Original  Lessor  after  the  latter  has  accepted  a  surrender 
of  the  leased  premises,  though  subsequently  an  assignment  is  made 
to  him  by  the  lessee  of  all  his  interest  in  the  lease  of  such  subten- 
ant,    (p.  463.) 

LANDLORD  AND  TENANT.— A  Subtenant's  Relation  to  the 
Original  Lessor  cannot  be  Affected  by  an  agreement  between  the 
latter  and  the  original  lessee  made  after  the  latter 's  rights  have  been 
terminated  by  a  notice  to  quit  and  a  judgment  for  possession,  though 
such  judgment  has  not  been  executed,     (p.  463.) 
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Assumpsit  by  Williams  and  others  against  the  defendant  cor- 
poration for  the  rent  of  premises  leased  by  plaintiffs  to  Friend 
Palmer,  and  by  him  subleased  to  the  defendant.  The  court 
directed  the  jury  to  return  a  verdict  for  the  plaintiffs,  and  the 
defendant  prosecuted  writ  of  error. 

Henry  Russell,  Wells,  Angell,  Boynton  &  McMillan  and 
Ashley  Pond,  for  the  appellant. 

William  J.  Gray  and  Eobert  T.  Gray,  for  the  appellees. 

^8  HOOKEE,  C.  J.  Plaintiffs,  being  owners  of  a  business 
block  in  Detroit  comprising  ten  or  twelve  stores  upon  the  first 
floor,  and  a  corresponding  area  devoted  to  offices  on  other  floors, 
leased  said  block,  on  April  30,  1894,  to  Friend  ^^  Palmer,  for 
a  period  of  forty  years  at  an  annual  rental  of  sixteen  thousand 
dollars.  On  April  1,  1897,  Friend  Palmer  leased  one  of  the 
stores  to  the  Michigan  Central  Eailroad  Company,  the  defend- 
ant, for  the  period  of  one  year  from  May  1st,  at  an  annual 
rental  of  three  thousand  dollars,  with  an  option  to  the  defend- 
ant for  the  renewal  of  the  lease  for  the  further  period  of  one 
jeBX,  and  on  April  1,  1898,  it  wrote  Mr.  Palmer  a  letter  elect- 
ing to  renew  the  lease  for  a  year.  On  December  27,  1898, 
Friend  Palmer  was  indebted  to  the  plaintiffs  on  his  lease  in  the 
sum  of  nine  thousand  five  hundred  dollars,  and  upon  that  day 
they  filed  a  complaint  with  the  circuit  court  commissioner  to 
recover  the  possession  of  the  block.  A  summons  was  served 
upon  Palmer  on  December  28th.  On  December  31st  the  case 
was  adjourned,  and  on  January  3,  1899,  a  judgment  of  restitu- 
tion was  rendered  by  the  commissioner. 

The  defendant  vacated  the  store  in  the  month  of  Decem- 
ber, 1898,  and  on  January  11,  1899,  it  wrote  to  plaintiffs'  sol- 
icitors as  follows,  viz.: 

"Gentlemen:  Eef erring  to  the  room  in  the  Merrill  Block, 
so  called,  in  this  city,  which  this  company  lately  occupied  for  a 
ticket  office  under  contract  with  Friend  Palmer :  I  am  informed 
that  Friend  Palmer's  right  of  possession  to  said  office  was  ter- 
minated by  the  judgment  which  your  clients,  the  said  John  E. 
Williams  et  al.,  recovered  against  him  on  the  3d  inst.,  before 
William  A.  Hurst,  circuit  court  commissioner.  That  being  the 
case,  and  as  the  rights  of  this  company  in  said  room  as  subten- 
ant of  said  Palmer  were  necessarily  terminated  by  such  judg- 
ment, this  is  to  advise  you  that  this  company  has  already  va- 
cated said  premises,  and  that  no  proceedings  on  behalf  of  your 
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clients  to  recover  possession  of  said  premises  will  be  necessary 
so  far  as  this  company  is  concerned." 

On  the  same  day  it  wrote  to  Thomas  W.  Palmer,  who  claimed 
the  rent  due  from  it  to  Friend  Palmer,  as  follows,  viz. : 

"Hon.  Thomas  W.  Palmer,  Detroit. 

"Dear  Sir:  Referring  to  the  bill  presented  by  you  to  this 
company  for  two  hundred  and  fifty  dollars  rent  of  office  in  the 
Merrill  Block,  this  city,  for  January,  1899,  as  per  terms  of 
lease  from  ****  Friend  Palmer  to  this  company,  dated  April 
1,  1897,  I  am  informed  that  Friend  Palmer's  right  of  posses- 
sion to  said  office,  and  all  other  right,  title,  and  interest  of  said 
Friend  Palmer  therein,  ceased  on  ihe  3d  inst. ;  the  same  hav- 
ing been  terminated  and  ended  by  a  judgment  of  William  A. 
Hurst,  one  of  the  circuit  court  commissioners  for  the  county 
of  Wayne,  of  that  date,  in  favor  of  John  R.  Williams  et  ah, 
and  against  the  said  Frien^  Palmer,  and  that  such  judgment 
also  terminated  all  rights  which  this  company,  as  subtenant  of 
said  Friend  Palmer,  had  at  that  time  in  said  office.  That  being 
the 'case,  I  am  advised  that  all  obligation  on  the  part  of  this 
company  to  pay  rent  for  said  office  after  January  3,  1899,  has 
ceased." 

It  sent  a  letter  of  like  import  to  Friend  Palmer  on  the  same 
day. 

The  keys  of  the  store  were  tendered  to  plaintiffs'  attorneys 
on  January  12,  1899,  by  defendant.  The  plaintiffs  were  en- 
titled to  have  a  writ  of  restitution  issued  against  Friend  Palmer 
on  January  9,  1899.  Whether  the  writ  was  issued  or  not  is  un- 
certain. At  all  events  it  was  not  served.  Friend  Palmer  agree- 
ing to  surrender  possession,  as  shown  by  the  following  letter, 
viz. : 

"Friend  Palmer  and  Hon.  Thomas  W.  Palmer,  City, 

"Gentlemen:  My  clients  being  now  entitled  to  a  writ  of  res- 
titution for  the  Merrill  P>lock,  so  called,  leased  to  Friend 
Palmer  under  date  of  April  30,  1894,  it  is  arranged,  in  order 
to  avoid  actual  execution  of  a  writ  of  restitution,  that  posses- 
sion shall  be  voluntarily  surrendered  to  them,  and  accordingly 
you  have  given  us  an  order  for  the  collection  of  the  rents  from 
January  1st  out.  It  is  understood  that  this  is  without  pre- 
judice to  either  of  us  as  to  the  rents  prior  to  that  date,  and 
without  prejudice  to  any  claim  that  we  may  have  against  you 
or  either  of  you  in  the  premises. 

"Yours  truly, 

"WILLIAM  J,  GRAY," 
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On  January  13,  1899,  Friend  Palmer  executed  the  follow- 
ing assignment,  viz. : 

"I  hereby  assign  and  transfer  to  John  E.  "Williams,  G.  Mott 
Williams,  and  Josepha  W.  Douglas  all  my  right,  title,  and  in- 
terest in  and  to  a  certain  lease  made  by  me  to  *®^  the  Michi- 
gan Central  Eailroad  Company  for  storeroom,  northeast  corner 
of  Jefferson  and  Woodward  avenues,  Detroit,  Michigan,  and  in 
and  to  all  moneys  now  due  or  hereafter  to  become  due.  Lease 
attached  hereto. 

"[Signed]     FEIEND  PALMEE." 

No  consideration  was  paid,  nor  was  any  credit  given  to 
Friend  Palmer  on  the  plaintiffs'  claim,  for  this  assignment. 

Plaintiffs'  counsel  declined  to  receive  the  keys  when  ten- 
dered by  the  defendant;  but  later,  and  on  February  1,  1899,  they 
consented  to  receive  them,  without  prejudice  to  the  rights  of 
either  party,  and  with  the  understanding  that  counsel,  as  the 
agents  of  the  owners,  should  take  charge  of  and  rent  the  prop- 
erty, if  possible,  and  whatever  should  be  received  during  the 
period  of  defendant's  lease  should  be  credited  to  it  upon  its  rent, 
if  it  should  be  afterward  held  that  any  rent  was  collectible  un- 
der that  lease.  On  March  loth,  plaintiffs  were  offered  sixty 
dollars  a  month  for  the  eastern  portion  of  the  store,  and  one 
hundred  dollars  for  the  remainder.  They  began  making  re- 
pairs about  March  15th,  but  did  not  get  the  store  ready  for  ac- 
cupancy  until  May  1st. 

This  action  was  brought  against  the  defendant  to  recover 
rent  due  upon  the  lease  from  Palmer.  The  declaration  counted 
specially  upon  the  assigned  lease,  and  the  common  counts,  in- 
cluding a  count  for  use  and  occupation,  were  added.  Counsel 
requested  the  court  to  direct  a  verdict  for  defendant,  and,  in 
the  event  of  a  refusal  of  such  request,  that  the  plaintiffs  should 
not  recover  for  rent  later  than  January  12,  1899.  These  re- 
quests were  refused,  and  a  verdict  was  directed  for  the  plain- 
tiffs for  the  full  amount  claimed,  less  one  hundred  and  sixty 
dollars,  allowed  for  rent  which  would  have  been  earned  after 
March  30th ,  the  counsel  for  plaintiffs  conceding  that  two  weeks 
after  ^larch  15th  would  have  been  a  reasonable  time  for  the 
completion  of  the  repairs,  and  refusing  to  give  credit  from 
March  15th. 

By  the  terms  of  the  original  lease,  it  was  agreed  that,  upon 
re-entry,  the  subleases  should  belong  to  the  lessors.  There  is 
also  testimony  that,  before  restitution,  Mr.  Palmer  promised  to 
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surrender  possession  without  process,  "^^^  and  possession  was 
yielded  and  taken  two  days  after  the  writ  of  restitution  could 
have  been  issued.  This  promise  was  made  by  a  Mr.  Scott, 
said  to  be  an  argent  of  Mr.  Palmer  at  the  building ;  but  the  char- 
acter of  his  agency  was  not  shown,  nor  does  it  appear  that  the 
conversation  occurred  before  the  time  limited  by  the  notice  to 
quit  had  expired.  If  there  is  any  inference  to  be  drawn  from 
the  testimony,  it  is  that  the  talk  occurred  after  that  time,  for 
the  witness  stated  that  it  was  known  that  plaintiffs  intended 
to  commence  proceedings  to  obtain  possession. 

There  is  no  dispute  as  to  the  character  of  the  defendant's 
holding.  It  was  clearly  that  of  a  subtenant,  and  there  was 
no  privity  between  it  and  the  plaintiffs,  unless  such  privity  is 
to  be  predicated  (1)  on  the  provisions  of  the  lease  to  Friend 
Palmer;  (2)  on  the  assignment,  and  the  previous  arrangement 
with  Scott.  Ordinarily,  a  subtenant  is  not  liable  to  the  original 
lessor,  there  being  no  privity:  7  Enc.  Laws  Eng.  253;  Brewer 
v.  Hill,  Anstr.  413;  Pleasant  v.  Benson,  14  East,  237;  Hol- 
ford  V.  Hatch,  1  Doug.  (Eng.)  183;  Earl  of  Derby  v.  Taylor, 
1  East,  503;  1  Piatt  on  Leases,  103;  1  Wood  on  Landlord  and 
Tenant,  sees.  81,  89-92,  94,  322;  1  Taylor  on  Landlord  and 
Tenant,  sees.  109,  111;  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
682,  and  cases  cited;  Fulton  v.  Stuart,  2  Ohio,  215,  15  Am. 
Dec.  542;  Davis  v.  Morris,  36  N.  Y.  569;  Austin  v.  Thomson, 
45  N.  H.  113;  McFarlan  v.  Watson,  3  N.  Y.  286;  Eobinson  v. 
Lehman,  72  Ala.  401;  Jackson  v.  Davis,  5  Cow.  123,  15  Am. 
Dec.  451;  Marshall  v.  Lippman,  16  Hun,  110;  Carver  v.  Pal- 
mer, 33  Mich.  342 ;  Doty  v.  Gillett,  43  Mich.  203,  5  N.  W.  89 ; 
Fisher  v.  Pforzheimer,  93  Mich.  650,  53  N.  W.  828;  Shannon 
V.  Grindstaff,  11  Wash.  536,  40  Pac.  123.  Neither  the  agree- 
ment in  the  lease  that  the  landlord  should  be  entitled  to  the 
leases  outstanding  in  case  he  should  take  possession  by  reason 
of  nonpayment  of  rent  by  Palmer,  nor  the  promise  to  Scott  not 
to  disturb  the  subtenants,  created  such  a  relation  between 
plaintiffs  and  defendant  as  to  entitle  the  latter  to  hold  the 
premises  during  his  term,  or  to  make  it  liable  to  the  plaintiffs 
^^^  as  their  tenant.  That  such  a  relation  might  have  been 
created  by  the  mutual  assent  of  these  parties  is  not  denied,  but 
there  is  nothing  to  show  it :  2  Taylor  on  Landlord  and  Tenant, 
sec.  517;  Clark  on  Contracts,  sec.  75. 

Counsel  for  the  plaintiffs  endeavor  to  support  their  claim 
by  the  contention  that  defendant's  estate  was  not  terminated, 
and  that  the  plaintiffs  are  the  assignees  of  Palmer's  right  to  rent ; 
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and  authorities  are  cited  holding  that  a  subtenant  cannot  be 
cut  off  by  the  surrender  of  his  immediate  lessor.  The  case  of 
Beal  V.  Boston  Car-Spring  Co.,  125  Mass.  159,  28  Am.  Eep. 
216,  is  cited  as  in  point.  In  that  case  the  landlord  accepted  a 
surrender  subject  to  the  rights  of  the  subtenants  in  their  sub- 
leases, of  which  he  took  an  assignment,  and  which  he  confirmed 
and  promised  to  respect.  It  was  held  that  the  privity  of  contract 
was  transferred,  and  that  the  assignee  might  sue  for  the  rent 
accrued,  although  the  subtenant  had  ceased  to  occupy  the 
premises.  If  we  were  to  admit  the  correctness  of  this  hold- 
ing, it  cannot  apply  here;  for  there  was  no  reservation  from 
the  alleged  surrender,  nor  was  there  any  confirmation  of  the 
subtenant's  lease.  The  original  lease  did  not  obligate  the  les- 
sors to  recognize  the  validity  of  subleases  after  forfeiture,  al- 
though it  provided  that  they  should  inure  to  the  lessors'  benefit. 
Scott  was  not  shown  to  have  had  authority  to  bind  Palmer  in 
the  arrangement  with  plaintiffs,  whatever  it  may  have  been. 
Neither  is  it  shown  that  Palmer  had  any  interest  in  the  prem- 
ises at  that  time,  but  there  is  an  inference  to  the  contrary.  The 
case  of  Smith  v.  Building  etc.  Assn.,  115  Mich.  347,  69  Am. 
St.  Eep.  575,  73  N.  W.  395,  39  L.  E.  A.  410,  holds  that,  after 
the  expiration  of  the  time  limited  by  the  notice  for  the  pay- 
ment of  rent,  the  lessee  is  a  trespasser.  If,  as  seems  probable, 
this  alleged  agreement  with  Scott  was  made  after  that  time 
expired.  Palmer  had  no  leasehold  to  surrender,  but  only  a  bare 
possession,  and  that  wrongful.  In  any  event,  he  did  not  sur- 
render any  estate,  but  waited  until  the  forfeiture  was  judi- 
cially declared,  and  ^'^^  judgment  of  restitution  made,  when, 
to  avoid  eviction  by  writ  of  restitution,  he  gave  up  the  posses- 
sion. 

"We  are  of  the  opinion  that  a  verdict  should  have  been  di- 
rected in  favor  of  the  defendant. 

The  judgment  is  reversed  and  a  new  trial  directed. 

The  other  justices  concurred. 


There  is  No  Privity  of  estate  or  contract  between  a  lessor  and  the 
undertenant  of  his  lessee,  and  ordinarily  he  can  maintain  no  action 
against  the  undertenant  to  recover  rent:  See  the  note  to  Washing- 
ton Nat.  Gas  Co.  v.  Johnson,  10  Am.  St.  Eep.  564.  Compare  Beal  v. 
Boston  Spring  Car  Co.,  125  Mass.  157,  28  Am.  Eep.  216;  Hogg  v. 
Eeynolds,  61  Neb.  758,  87  Am.  St.  Eep.  522. 

If  a  Tenant  Underlets,  he  cannot  ordinarily  defeat  the  interest  of 
the  underlessee  by  a  surrender  to  the  original  lessor:  See  the  note 
to  Washington  Nat.  Gas  Co.  v.  Johnson,  10  Am.  St.  Eep.  564. 
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JOHNSOJf  V.  TOLEDO,    SAGINAW    AND    MUSKEGON 
RAILWAY  COMPANY. 

[133   Mich.   596,  95  N.  W.   724.] 

CABBIEBS,    Through    Contract,    When    must    be    Inferred.— 

Where  a  bill  of  lading  is  given  for  fruit  which  is  perishable  "sub- 
ject to  carriers'  liability  under  the  common  law  and  statutes  in  force 
in  the  various  states,  territories,  provinces,  or  foreign  countries 
through  which  the  goods  may  pass,"  to  be  iced  at  a  designated 
place,  and  re-iced  as  often  as  may  be  necessary,  a  through  contract 
is  evidenced  by  such  bill  to  keep  the  goods  iced  as  stipulated  for, 
and  from  which  the  defendant  cannot  relieve  itself  by  showing  the 
failing  to  be  due  to  a  connecting  carrier,     (p.  467.) 

CABBIEBS.— The  Acceptance  of  a  Bill  of  Lading  does  not  pre- 
clude the  acceptor  from  showing  that  the  cars  were  not  properly 
iced,  as  required  by  such  bill.     (p.  468.) 

CABBIEB— Discovery  by  a  Shipper,  When  does  not  Believe 
Former  from  Liability. — The  discovery  by  a  shipper  that  cars  on 
which  he  has  shipped  fruit  are  warm  and  not  properly  iced  before 
their  departure  does  not  relieve  the  carrier  from  its  obligation  under 
its  bill  of  lading  to  ice  such  fruit  at  a  designated  place  and  keep 
it  properly  iced,  if  the  shipper  had  no  opportunity  to  relieve  the 
situation  and  honestly  expected  his  fruit  would  reach  such  desig- 
nated place  without  injury,     (p.  468.) 

Assumpsit  against  the  defendant  railway  company  for  breach 
of  contract  of  carriage.  The  trial  court  directed  a  verdict  for 
the  defendant,  and  the  plaintiff  prosecuted  writ  of  error. 

Burlingame,  Belden  &  Orton,  for  the  appellants. 

E.  W.  Meddaugh  and  Geer  &  Williams,  for  the  appellee. 

«»''  HOOKER,  C.  J.  The  plaintiffs  have  appealed  from  a 
verdict  directed  in  favor  of  the  defendant.  They  were  copart- 
ners engaged  in  the  business  of  buying  and  shipping  fruit  at 
Sparta.  On  September  25th  the  defendant  sent  to  Sparta  two 
refrigerator-cars  for  their  use,  each  car  being  furnished  with 
two  thousand  pounds  of  ice  at  Greenville,  twenty-six  miles  dis- 
tant. Plaintiffs  began  loading  these  cars  the  same  afternoon, 
and  finished  the  next  morning  by  9  o'clock.  After  the  loading, 
and  before  the  cars  left  Sparta,  they  accepted  from  the  defend- 
ant's agent  at  Sparta  the  bills  of  lading  which  are  claimed 
to  constitute  the  contract  between  the  parties.  One  of  these 
cars  was  billed  to  Columbus,  Ohio,  the  other  to  Indianapolis, 
Indiana.  When  the  cars  reached  their  respective  destinations, 
it  was  found  that  ^^^  the  fruit  had  become  heated  and  injured, 
and  this  action  was  brought  to  recover  damages  resulting  there- 
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from.     The  following  is  a  copy  of  the  bill  of  lading  for  one  of 
the  cars,  and  the  other  is  similar,  except  as  to  destination : 

"GEAND  TEUNK  EAILWAY  SYSTEM. 

"Bill  of  Lading. 

''Chas.  M.  Hays,  General  Manager. 

"Sparta,  Mich.,  Station,  Sept.  26,  1900. 

'TJeceived  from  C.  A.  Johnson  &  Co.,  by  the  T.,  S.  &  M.  Ey., 
in  apparent  good  order  (or  as  noted),  the  property  deseidbed  be- 
low (contents  and  value  of  package  unknown),  marked  and 
consigned  as  per  margin,  and  subject  to  carriers'  liability  under 
the  common  law  and  statutes  in  force  in  the  various  states,  ter- 
ritories, provinces,  or  foreign  countries  through  which  the  goods 
may  pass. 

"This  bill  of  lading  to  be  presented  by  consignee  without  al- 
teration or  erasure.  If  the  property  is  not  removed  by  the  con- 
signee within  twenty-four  (24)  hours  after  reaching  destina- 
tion, it  will  be  retained  in  car  or  otherwise  stored  at  owner's 
risk,  subject  to  charge  for  use  of  said  car  or  other  storage; 
same,  together  with  transportation  charges,  shall  be  a  lien  on 
the  property. 

"Any  overcharge  occurring  on  this  bill  of  lading  will  be 
promptly  adjusted. 

"This  bill  of  lading  contracts  rates  from  Sparta  to  Columbus, 
Ohio,  via  ,  at  per  ,  and  charges  advanced  at 


Marks,    Consignee, 
etc. 

Articles. 

Weight, 
Subject  to   Correction. 

Sutton  Bros., 

Columbus,  Ohio. 

N.  D.  E.  L.  No. 

7,544. 

Via  Hocking  Valley. 

300  Bu.  Peaches. 

0.  E.  Chgs.  Gtd. 

S.  L.  &  C. 

15,000  pounds. 

"Ice  at  Greenville,  and  re-ice  as  often  as  necessary  to  keep 
car  thoroughly  iced. 

"E.  D.  BANCEOFT,  Agent." 

The  evidence  shows  that  the  cars  left  Sparta  the  day  that  the 
loading  was  finished,  and  within  an  hour  thereafter,  and  at  that 
time  the  plaintiffs  claim  to  have  been  '^^  dissatisfied  with  the 
condition  of  the  cars,  and  thought  that  the  initial  icing  at 
Greenville  had  not  been  properly  done.     The  cars  arrived  at 
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Greenville  somewhat  late,  owing  to  delays,  and  at  half-past  1 
I',  M.  the  defendant's  employes  commenced  putting  ice  in  them, 
and  finished  at  3  :45  P.  M.  They  put  three  tons  of  ice  in  each 
car.  The  cars  arrived  at  Durand  at  11 :30  P.  M.,  seventy-two 
miles  from  Greenville.  Here  they  were  separated.  One  pro- 
ceeded at  once  over  the  Detroit,  Grand  Haven  and  Milwaukee 
division  of  the  Grand  Trunk  Railway  to  Detroit,  arriving  there 
at  ten  minutes  past  7  A.  M.,  and  was  delivered  to  the  Lake 
Shore  company  at  ten  minutes  past  10  A.  M.,  of  the  27th.  De- 
fendant's witnesses  claim  that  the  car  was  then  found  provided 
with  sufficient  ice.  The  car  reached  the  Lake  Shore  icing  sta- 
tion at  Toledo  at  2  A.  M.,  September  28th,  when  four  thousand 
pounds  of  ice  was  supplied,  and  at  2  :40  A.  M.  it  left  for  Colum- 
bus, Ohio,  over  the  Hocking  Valley  road.  The  evidence  indi- 
cated that  there  were  two  tons  of  ice  in  the  car  when  it  reached 
Toledo,  according  to  plaintiffs'  interpretation  of  it.  The  car 
reached  Columbus  before  3  A.  M.,  September  29th,  The  ice- 
boxes were  then  full  of  ice,  but  the  temperature  of  the  car  is 
said  to  have  been  found  high,  and  the  peaches  injured  by  over- 
heating. The  peaches  were  sold  for  one  hundred  and  twenty- 
two  dollars  and  sixty-five  cents  gross.  They  cost  two  hundred 
and  ninety-five  dollars. 

The  other  car  left  Durand  on  September  27th  over  the  Grand 
Trunk  road,  and  reached  Nichols,  near  Battle  Creek,  at  1 :20 
V.  M.  Plaintiffs  say  that  defendant  claims,  but  did  not  prove 
by  competent  testimony,  that  it  was  re-iced  there.  It  left  at 
8 :40  P.  M.,  September  27th,  and  arrived  at  Grangers,  Indiana, 
about  1  o'clock  A.  M.,  September  28th.  It  was  then  transferred 
to  the  Big  Four  road  at  a  quarter  of  7  A.  M.  of  the  the  28th, 
the  ice-tanks  being  half  full  of  ice.  It  left  for  Indianapolis, 
where  it  arrived  early  on  Septem'ber  29th.  At  7  A.  M.  it  was 
found  to  contain  about  six  hundred  pounds  of  ice.  The  peaches 
were  badly  decayed,  and  the  car  was  re-iced  at  once.  The  fruit 
was  sold,  and  brought  ninety-four  dollars  and  seventy  cents 
gross,  and  the  cost  was  one  hundred  and  seventy  dollars. 

It  was  admitted  by  defendant  that  the  contract  bound  ^**^  it 
to  take  these  cars  to  Detroit  and  Grangers,  respectively.  The 
plaintiffs  claimed  that  defendant  was  liable  for  the  loss,  be- 
cause :  1.  It  was  due  to  its  negligence,  the  cars  not  being  prop- 
erly iced  at  Greenville  before  being  sent  to  Sparta,  and  a  de- 
lay occurring  between  Greenville  and  Grangers ;  2.  "If  any  part 
of  the  loss  was  due  to  the  negligence  of  connecting  roads,  the 
defendant  is  liable  therefor  under  the  terms  of  the  contract 
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made,  i.  e.,  the  bills  of  lading  used,  and  the  attending  circum- 
stances." 

We  are  of  the  opinion  that  the  learned  circuit  judge  was 
incorrect  in  saying  that  a  through  contract  to  transport  to 
Columbus  was  not  made  by  the  defendant.  If  the  provisions 
of  the  bill  of  lading  ought  not  to  be  construed  as  showing  such 
an  intention,  in  view  of  the  statement  that  the  property  was  re- 
ceived "subject  to  carriers'  liability  under  the  common  law  and 
statutes,"  etc.,  we  should  not  overlook  the  fact  that  it  contained 
some  other  provisions  giving  rights  to  and  imposing  obligations 
upon  both  parties.  Among  these  there  are  some  which  should 
be  given  little  weight  as  evidence  showing  a  through  contract, 
though  all  may  be  consistent  with  such  a  contract.  The  pro- 
vision regarding  re-icing,  however,  is  a  significant  one.  There 
is  nothing  in  the  bill  of  lading,  or  proof,  to  show  authority  on 
the  part  of  the  agent  or  defendant  company  to  bind  connecting 
lines  to  "re-ice  the  car  as  often  as  necessary  to  keep  the  car 
thoroughly  iced,"  yet  it  is  evidently  intended  as  a  stipulation. 
It  is  contained  in  a  receipt  given  to  one  shipping  to  a  designated 
point  by  various  lines  stipulated.  It  is  said  that  it  only  states 
a  common-law  liability  of  all  roads.  But  does  it  not  do  more 
than  state  such  a  liability?  The  common  law  undoubtedly  re- 
quires care  in  transporting  perishable  goods,  and,  under  modern 
methods,  we  have  no  doubt  that  it  would  be  held  to  extend  to 
proper  refrigeration,  according  to  established  custom.  Was 
not  the  shipper  given  to  understand  that  his  car  would  at  all 
times  be  kept  thoroughly  iced,  whether  essential  to  the  preserva- 
tion of  the  fruit  or  not,  thus  providing  additional  assurance  of 
safety?  ^^^  If  this  was  not  the  intention,  the  provision  was 
superfluous.  To  whom  did  the  plaintiffs  have  a  right  to  look 
for  the  performance  of  this  engagement?  There  is  nothing  on 
the  face  of  the  record  to  establish  privity  between  plaintiffs  and 
connecting  lines  as  to  this  provision.  There  might  be  privity 
under  another  construction  of  this  writing,  but  only  to  the 
extent  of  the  ordinary  obligations  arising  out  of  the  reception 
of  the  car  as  a  common  earner.  This  defendant,  if  anyone, 
made  this  promise,  and  against  it,  only,  could  it  be  enforced  aC' 
cording  to  its  terms. 

Again,  the  court  held  that  there  was  no  question  for  the 
jury  as  to  injury  while  the  cars  were  upon  defendant's  road. 
Some  correspondence,  to  be  found  in  the  files,  relating  to  a 
proposed  amendment  of  the  record,  indicates  a  misxmderstand- 
ing  between  court  and  counsel,  which  explains  the  action  of  the 
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court  in  this  regard.  As  finally  settled,  the  record  contains 
some  evidence  tending  to  show  that  the  cars  were  inadequately 
iced  when  furnished,  and  the  plaintiffs  were  not  aware  of  the 
fact  until  they  were  loaded,  and  too  late  to  remedy  the  difficulty. 
It  also  appeared  that  the  cars  were  delayed  from  two  to  three 
hours  on  their  trip  to  Greenville;  also  that  there  was  a  delay 
at  Nichols,  of  one  of  the  cars. 

We  do  not  overlook  defendant's  contention  that  plaintiffs 
accepted  the  hill  of  lading  and  are  precluded  from  questioning 
what  occurred  before,  hut  we  think  that  they  were  entitled  to  a 
properly  iced  car  under  that  instrument.  Moreover,  we  are  of 
the  opinion  that  the  alleged  discovery  that  the  cars  were  warm 
and  insufficiently  iced,  before  their  departure,  did  not  impose 
upon  plaintiffs  the  responsibility,  and  relieve  defendant  from  its 
obligation,  if  they  had  no  opportunity  to  relieve  the  situation, 
or  honestly  believed  the  fruit  would  reach  Greenville  without 
injury.     These  were  all  proper  questions  for  the  jury. 

The  judgment  is  reversed  and  a  new  trial  ordered. 

Carpenter,  Grant    and  Montgomery,  JJ.,  concurred. 
Moore,  J.,  did  not  sit. 


The  Liability  of  Carriers  for  goods  shipped  in  cold  storage  is  dis- 
cussed in  the  note  to  Marks  v.  New  Orleans  Cold  Storage  Co.,  90 
Am.  St.  Eep.  300-302.  Where  perishable  goods  are  delivered  to  the 
initial  carrier  in  good  order  and  are  received  by  the  consignee  in  a 
damaged  condition,  the  burden  is  on  the  terminal  carrier  to  absolve 
itself  from  responsibility:  Beede  v.  Wisconsin  Cent.  Ey.  Co.,  90  Minn. 
36,  101  Am.  St.  Eep.  390,  and  note  on  the  burden  of  proof  as  be- 
tween connecting  carriers  to  show  who  is  at  fault  for  loss  or  injury. 


FIRST  NATIONAL  BANK  v.  JOHNSON. 

[133  Mich.  700,  95  N.  W.  975.] 

BANKS  AND  BANKINa.— If  a  Note  Purports  to  be  Payable 
to  W.  C,  Cashier,  at  a  designated  place,  a  bank,  on  proving  that 
he  was  then  its  cashier  and  acted  for  it,  may  maintain  an  action 
on  the  note  without  any  indorsement  thereof  by  him.     (p.  469.) 

BILIiS  AND  NOTES.— An  Accommodation  Maker  of  a  Note 
is,  legally  speaking,  a  surety  thereon,     (p.  469.) 

BILLS  AND  NOTES— Accommodation  Maker,  When  not  Be- 
lieved by  Statements  of  the  Payee's  Agent.— Where  a  note  is  given 
to  the  cashier  of  a  bank,  his  statement  that  the  principal  in  the 
transaction  owned  property   of   the   value   of   ten   thousand   dollars, 
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and  that  such  accommodation  maker  "took  no  risk,"  does  not  re- 
lieve him  from  liability,  where  the  statement  as  to  the  value  of  the 
property  is  not  shown  to  be  false,     (p.  469.) 

BILLS  AND  NOTES— Consideration.— The  payment  of  the 
amount  of  a  note  to  the  principal  maker  is  a  sufficient  consideration 
for  the  promise  of  a  surety  or  accommodation  maker,     (p.  470.) 

SURETY,  Duty  of  Creditor  to  Give  Warning  or  Information 
to. — One  who,  as  accommodation  maker,  executes  a  note  in  renewal 
of  a  previous  note  on  which  he  is  liable  in  like  capacity,  is  not 
damnified  nor  relieved  from  liability  by  the  failure  of  the  payee 
or  his  agent  to  inform  such  maker  of  a  change  in  the  financial  con- 
dition of  the  original  principal  maker,     (p.  470.) 

W.  A.  Burritt,  for  the  appellant. 

Hanchette  &  Lawton,  for  the  appellee. 

"^oo  CAEPENTEE,  J.  This  suit  was  brought  to  recover  the 
amount  of  a  note,  upon  which  defendant  was  an  accommodation 
rcaker.  The  court  below  directed  a  verdict  for  '^•^  the  plain- 
tiff.    Defendant  seeks  a  reversal  on  several  grounds. 

1.  The  note  was  payable  "to  the  order  of  William  Condon, 
cashier,  at  First  National  Bank,  Hancock,  Michigan."  It  was 
never  indorsed  by  Condon,  though  the  evidence  showed  him  to 
be  plaintiff's  cashier,  and  that  he  acted  in  the  transaction  for 
the  plaintiff.  It  is  insisted  that,  under  these  circumstances,  suit 
could  not  be  maintained  in  plaintiff's  name.  This  objection  is 
fully  answered  by  Carton  v.  Union  City  Nat.  Bank,  34  Mich. 
279. 

2.  Defendant,  legally  speaking,  was  a  surety  on  this  note. 
The  principals  were  Allen  Kirkpatrick  and  his  wife,  Mrs.  E.  A. 
]Grkpatrick.  He  offered  testimony  tending  to  prove  that,  when 
he  signed  the  note  for  which  the  note  in  suit  was  given  as  a 
renewal,  plaintiff's  cashier  informed  him  that  Mrs.  E.  A.  Kirk- 
patrick owned  property  to  the  value  of  ten  thousand  dollars,  and 
that  he  "took  no  risk"  in  signing  it.  Defendant  contends  that 
this  evidence,  together  with  other  evidence  offered  to  him,  made 
a  case  for  the  consideration  of  the  jury,  and  that  the  court 
therefore  erred  in  directing  a  verdict.  It  is  a  sufficient  answer 
to  this  claim  to  say  that  there  was  no  evidence,  either  introduced 
or  offered,  tending  to  show  that  Mrs.  Kirkpatrick  was  not  worth 
ten  thousand  dollars  at  the  time  the  original  note  was  executed, 
and  that  the  statement  that  defendant  "took  no  risk"  in  sign- 
ing the  note  had  no  effect  upon  the  obligation  he  incurred  by 
signing  it :  Adair  v.  Adair,  5  Mich.  204,  71  Am.  Dec.  779 ;  Hyde 
V.  Tenwinkel,  26  Mich.  93;  Plielps  v.  Abbott,  114  Mich.  88/73 
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X.  W.  3;  Mason  &  Hamlin  Co.  v.  Gage,  119  Mich.  361,  78  K 
W.  130. 

3.  Xor  can  we  agree  with  defendant  that  there  was  any  want 
or  failure  of  consideration.  It  is  proved  that,  at  the  time  the 
first  note  was  signed,  the  money  secured  thereby  was  advanced  to 
the  Kirkpatricks.  No  authority  need  be  cited  to  the  proposition 
that  this  constituted  a  legal  and  sufficient  consideration  for  de- 
fendant's promise. 

4.  Defendant's  counsel  contends,  as  we  infer  from  his 
''*'*  brief,  that  it  was  the  duty  of  the  plaintiff's  cashier,  when 
the  renewals  were  signed,  to  inform  defendant  of  his  knowledge 
of  Mrs.  Kirkpatriek's  changed  financial  condition  (she  had,  as 
defendant  claims,  lost  her  property),  and  that  the  failure  to  do 
fc.0  was  evidence  of  fraud.  The  notice  attached  to  defendant's 
plea  did  not  apprise  plaintiff  of  any  such  theory,  nor  do  we 
think  the  theory  sound  under  any  notice.  It  is  sufficiently 
answered  by  saying  that  defendant  was  under  a  legal  obligation 
to  pay  the  original  note,  and  he  was  in  no  way  damnified  when 
he  satisfied  that  obligation  by  giving  another  of  the  same  char- 
acter. 

We  discover  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 

The  other  justices  concurred. 


The  Effect  of  the  Signature  of  an  officer  of  a  corporation,  whether 
the  obligation  incurred  is  his  personal  obligation  or  the  obligation 
of  the  corporation,  is  discussed  in  the  note  to  Greensberg  v.  Whit- 
comb  Lumber  Co.,  48  Am.  St.  Eep.  919.  And  this  subject,  where 
the  officer  in  question  is  the  cashier  of  a  bank,  is  further  discussed 
in  the  note  to  Arlington  v.  Hinds,  12  Am.  Dec.  713-715;  Houghton  v. 
First  Nat.  Bank,  26  Wis.  663,  7  Am.  Eep.  107.  Practically  the  same 
rules  of  agency  apply  to  bank  cashiers  as  to  other  persons  occupying 
fiduciary  relations:  Campbell  v.  Manufacturers'  Nat.  Bank,  67  N.  J. 
L.  301,  91  Am.  St.  Rep.  438.  A  contract  of  guaranty  signed,  "Iowa 
National  Bank,  by  William  Daggett,  V.  P.,"  is  the  obligation  of  the 
bank,  and  not  of  the  signer  Daggett,  notwithstanding  the  use  of 
the  words  "we"  and  "our"  in  the  contract:  Thilmany  v.  Iowa 
Paper  Bag  Co.,  108  Iowa,  357,  75  Am.  St.  Eep.  259.  See,  also,  Braun 
V.  Hess,  187  111.  283,  79  Am.  St.  Eep.  221. 


CASES 
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GROSS  V.  HAFEMAXK 

[91  Minn.  1,  97  N.  W.  430.] 

PUBLIC  LAND.— A  Contract  by  which  one  about  to  enter 
land  under  the  pre-emption  act  agrees,  in  consideration  of  the  pay- 
ment of  one-fourth  of  the  expense  of  making  final  proof,  to  pay 
over  one-fourth  of  the  proceeds  of  the  sale  of  the  land  after  title 
is  secured,  is  not  prohibited  by  section  2262  of  the  pre-emption  act. 
(p.  473.) 

Koger  S.  Powell,  for  the  appellant. 

John  E.  Davies  and  Davis,  Hollister  &  Wilson,  for  the  re- 
spondents. 

*  COLLINS,  J.  Plaintiffs  and  defendant  entered  into  a 
written  contract  whereby  plaintiffs  agreed  to  bear  one-fourth 
of  the  expenses  incurred  by  defendant  in  making  final  proof 
under  the  United  States  pre-emption  act  to  ^  eighty  acres  of 
land  in  St.  Louis  county,  while  the  defendant  was  to  pay  and 
did  pay  them  one  hundred  dollars  for  locating  him  on  the  land. 
He  further  agreed  to  give  to  plaintiffs  "one-fourth  part  of  the 
price  and  proceeds  that  may  be  hereafter  obtained  for  the  sale 
of  said  lands  after  he  has  obtained  title  thereto  from  the  United 
States,  deducting  the  one-fourth  expenses  as  above  provided  and 
can  find  a  purchaser  for  and  sell  the  same,  at  its  proper  value.' 

The  complaint  set  out  this  contract  in  full,  and  alleged  that 
subsequently  the  defendant  made  final  proof  and  received  a 
patent  to  the  lands  from  the  government.  That  he  thereafter 
sold  the  standing  timber  upon  the  land,  and  accounted  to  plain- 
tiffs for  one-fourth  of  the  amount  received,  fully  complying 

(471) 
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with  the  terms  and  conditions  of  the  contract  up  to  that  time. 
That  subsequently,  about  ten  years  later,  in  the  year  1902,  he 
sold  and  conveyed  the  land  to  a  third  party  for  the  sum  of 
twenty-two  thousand  five  hundred  dollars,  and  has  failed  and 
refused  to  pay  any  part  thereof  to  the  plaintiffs.  The  action 
was  brought  to  recover  the  one-fourth  part  of  the  amount  for 
which  the  land  was  sold  as  before  stated.  A  general  demurrer 
was  interposed  to  this  complaint,  and  it  was  overruled  by  the 
court  below. 

On  appeal  the  single  question  presented  is  whether  or  not  this 
agreement  contravenes  the  terms  of  section  2262  of  the  Re- 
vised Statutes  of  the  United  States,  which,  in  so  far  as  perti- 
nent here,  reads  as  follows:  "Before  any  person  claiming  the 
benefit  of  this  chapter  is  allowed  to  enter  lands  she  shall  make 
oath  before  the  receiver  or  register  of  the  land  district  in  which 
the  land  is  situated  ....  that  he  has  not  settled  upon  and 
improved  such  land  to  sell  the  same  on  speculation,  but  in  good 
faith  to  appropriate  it  to  his  own  exclusive  use ;  and  that  he  haa 
not  directly  or  indirectly,  made  any  agreement  or  contract, 
in  any  way  or  manner,  with  any  person  whatsoever,  by  which 
the  title  which  he  might  acquire  from  the  government  of  the 
United  States  should  inure  in  whole  or  in  part  to  the  benefit 
of  any  person  except  himself." 

^  The  provisions  of  this  section  have  frequently  been  before 
this  court  in  cases  where  agreements  had  been  entered  into  be- 
fore final  proof  for  the  conveyance  of  all  or  part  of  the  pre- 
empted land,  and  also  in  cases  where  attempts  were  made  to  re- 
cover money  advanced  on  repudiated  contracts  of  that  char- 
acter, and,  it  has  been  held  universally  that  they  are  utterly  void 
and  incapable  of  becoming  a  foundation  for  any  rights:  St. 
Peter  Co.  v.  Bunker,  5  Minn.  153  (192) ;  Evans  v.  Folsom,  5 
Minn.  342  (422);  Bruggerman  v.  Hoerr,  7  Minn.  264  (337), 
82  Am.  Dec.  97;  Ferguson  v.  Kumler,  11  Minn.  62  (104).  It 
has  also  been  held  that  a  mortgage  upon  such  lands,  executed 
after  the  pre-emptor  had  made  his  proofs,  but  before  the  pat- 
ent issued,  pursuant  to  a  prior  agreement,  is  void:  McCue  v. 
Smith,  9  Minn.  237  (252),  86  Am.  Dec.  100;  Woodbury  v. 
Dorman,  15  Minn.  272  (338).  But  in  a  later  decision  (Jones 
V.  Tainter,  15  Minn.  423  [512])  such  a  mortgage  was  de- 
clared valid,  expressly  overruling  the  earlier  cases.  Since  this 
decision,  in  1870,  the  doctrine  there  announced,  and  which 
has  become  a  rule  of  property  in  this  state,  has  not  been  ques- 
tioned.    We  shall  not  disturb  it  at  this  time,  whatever  may  be 
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our  views  as  to  the  sufficiency  of  the  reasoning  or  the  sound- 
ness of  the  conclusion  reached. 

But  to  affirm  here,  we  need  not  rely  upon  that  case.  The 
only  agreement  or  contract  forbidden  by  section  2262  is  one 
by  which  the  title  to  the  pre-empted  land  may  inure  in  whole 
or  in  part  to  the  benefit  of  another  person.  This  agreement  is 
not  of  that  character.  The  plaintiffs  acquired  no  title  or  in- 
terest whatever  in  the  land,  and  could  acquire  none.  It  was  a 
personal  contract,  which  could  only  be  enforced  as  a  personal 
obligation.  The  defendant  as  a  pre-emptor  had  full  and  com- 
plete supervision  over  the  title  and  the  land,  and  plaintiffs  had 
no  voice  in  its  disposal.  The  plaintiffs  had  no  claim  or  lien 
upon  the  land,  and  no  contract  for  it.  The  prohibition  is  upon 
the  making  of  any  contract  or  agreement  by  which  the  title 
acquired  will  inure  in  whole  or  in  part  to  the  benefit  of  another 
person.  This  is  the  kind  of  an  agreement  or  contract  which  is 
denounced,  and  no  other.  The  statute  is  not  violated  by  an 
agreement  of  some  other  character.  When  construing  section 
2  of  the  congressional  timber  and  stone  act  of  June  3,  1878 
(20  Stats.  89,  c.  151;  U.  S.  Comp.  Stats.  1901,  1545),  a  stat- 
ute worded  substantially  the  same  as  section  2262  of  the  Ee- 
vised  Statutes  of  the  United  States,  the  supreme  court  used 
language  strictly  in  point,  saying :  "The  act  does  not  in  any  re- 
spect limit  the  *  dominion  which  the  purchaser  has  over  the 
land  after  its  purchase  from  the  government,  or  restrict  in  the 
slightest  his  power  of  alienation.  All  that  it  denounces  is  a 
prior  agreement,  the  acting  for  another  in  the  purchase.  If, 
when  the  title  passes  from  the  government,  no  one  save  the  pur- 
chaser has  any  claim  upon  it  or  any  contract  or  agreement 
for  it,  the  act  is  satisfied":  United  States  v.  Budd,  144  U.  S. 
154,  12  Sup.  Ct.  Rep.  575,  86  L.  ed.  384.  See,  also,  Kingston 
V.  Eckman,  22  Land  Dec,  Dep,  Int.  234;  Dawson  v.  Higgins, 
22  Land  Dec.  Dep.  Int.  544.  Wliile  these  decisions  of  the  Sec- 
retary of  the  Interior  have  not  the  force  of  judicial  opinions, 
they  are  a  construction  of  the  law  made  in  the  department  to 
which  is  confided  its  execution  and  enforcement,  and  they  are 
directly  in  point  here. 

We  do  not  regard  Wolford  v.  Farnham,  44  Minn.  159,  46  N. 
W.  295,  as  having  a  bearing  upon  this  case.  The  express 
agreement  there  was,  as  alleged  in  the  complaint,  that  Mr. 
Farnham  should  hold  a  one-third  interest  in  the  land  for  Mrs. 
Farnham  until  it  should  be  sold,  and  then  that  the  proceeds 
should  be  paid  over  to  her.     From  a  very  specific  allegation  it 
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appeared  that  Famham  had  and  held  the  title  to  property 
actually  owTied  hy  Mrs.  Farnham.  He  held  the  bare  legal  title, 
and  the  entire  beneficial  interest,  including  all  rents,  profits, 
and  proceeds,  was  her  property.  In  this  case  the  defendant 
held  the  title  for  himself,  with  full  and  free  dominion  over  the 
land,  and  with  an  unqualified  power  to  dispose  of  it  at  will. 
Neither  the  title  to  the  land  nor  the  land  itself  was  affected 
by  defendant's  personal  obligation  to  pay  over  to  plaintiffs  one- 
fourth  of  such  sum  as  he  might  sell  for. 
Order  affirmed. 


A  Contract  by  a  homestead  claimant  on  public  lands  with  a  third 
person,  that  in  consideration  of  an  advance  of  money  to  complete 
the  homestead  entry  and  obtain  a  patent,  he  will  sell  the  timber 
on  the  land  to  such  person,  is  upheld  in  Butterfield  Lumber  Co.  v. 
Hartman,  82  Miss.  494,  100  Am.  St.  Eep.  644,  and  see  the  cases  cited 
in  the  cross-reference  note  thereto. 


MOEGAN  V.  JOSLYX. 

[91  Minn.  60,  97  N.  W.  449.] 

WILLS— Real  Estate,  What  is.— The  Equitable  Interest  of  a 
Purchaser  at  Execution  Sale,  before  the  expiration  of  the  time  for 
redemption,  passes  under  a  devise  of  "all  real  estate  in  the  state  of 
Minnesota  which  I  may  own  at  the  time  of  my  death."     (p.  476.) 

Charles  C.  Willson,  for  the  appellant. 

Burt  W.  Eaton,  for  the  respondent. 

**  LEWIS,  J.  Mrs.  Joslyn  held  a  mortgage  executed  by  the 
owner,  W.  A.  Hymes,  on  lot  12,  block  24,  in  the  city  of  Koch- 
ester.  She  also  purchased  the  premises  at  an  execution  sale, 
subject  to  the  mortgage,  and  a  sheriff's  certificate  to  the  prop- 
erty was  issued  to  her.  While  she  was  the  holder  and  owner  of 
such  mortgage  and  sheriff's  certificate,  before  the  property  was 
redeemed,  and  before  the  expiration  for  redemption  under  the 
execution  sale,  Mrs.  Joslyn  died  testate.  Respondent,  Charles 
A.  Joslyn,  her  son,  had  for  a  number  of  years  been  acting  as 
her  agent,  in  charge  of  her  real  estate  and  investments  in 
Rochester,  and  as  such  had  authority  to  collect  rents  for  her. 
At  the  time  of  her  death  Mrs.  Joslyn  was  a  resident  of  New 
York  state  and  upon  her  decease  the  will  was  duly  probated  in 
that  jurisdiction,  and  appellant  was  duly    appointed    executor 
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of  the  estate.  This  action  was  bro\ight  to  recover  the  sum  of 
fourteen  hundred  and  forty-seven  dollars  and  seventy  cents, 
alleged  to  have  been  collected  by  respondent  during  his  agency, 
and  not  accounted  for. 

The  ninth  clause  of  the  will  read:  *^I  give,  devise  and  be- 
queath unto  my  son,  Charles  A,  Joslyn,  all  real  estate  in  the 
state  of  Minnesota  which  I  may  own  at  the  time  of  my  death, 
except  lots  6  and  8,  block  17,  in  East  Eochester,  Minnesota." 

The  only  question  necessary  to  decide  upon  this  appeal  is 
whether,  under  the  terms  of  this  clause  of  the  will,  respondent 
became  the  owner  of  the  Hymes  propery.  If  so,  and  he  was  in 
possession  at  the  time  of  Mrs.  Joslyn's  death,  retained  posses- 
sion, and  collected  the  rents  therefrom,  **^  he  was  entitled  to 
the  same  as  the  proceeds  of  his  own  property.  Upon  the 
other  hand,  if  the  Hymes  lot  did  not  pass  to  respondent  under 
the  terms  of  the  will,  then  he  should  account  to  the  executor  for 
the  amount  collected. 

The  trial  court  found  as  a  fact  that  prior  to  the  death  of 
Mrs.  Joslyn  the  owner  of  the  lot  had  surrendered  possession 
of  it  to  respondent,  who  had  taken  and  retained  possession  as 
his  mother's  agent  until  her  death,  and  had  thereafter,  through 
his  tenants,  remained  in  possession  and  collected  rents  amount- 
ing to  two  hundred  and  ten  dollars.  The  court  also  held  that 
title  to  the  premises  in  question  passed  to  respondent  under 
the  terms  of  the  ninth  clause  of  the  will.  The  court  found  as 
a  fact  that  Hymes  had  surrendered  to  Mrs.  Joslyn  all  control 
and  possession  of  the  premises,  but  the  finding  does  not  jus- 
tify the  conclusion  that  on  account  of  such  possession  she  be- 
came the  legal  owner  of  the  property.  The  right  of  redemption 
still  remained,  and  the  title  did  not  ripen  into  a  legal  title  un- 
til the  expiration  of  the  time  for  redemption. 

In  Lindley  v.  Crombie,  31  Minn.  232,  17  N.  W.  372,  in  con- 
struing section  322,  chapter  66  of  the  General  Statutes  of  1878 
(Gen.  Stats.  1891,  sec.  5471),  it  was  said:  1.  That  the  title 
of  the  debtor  does  not  pass  until  the  time  to  redeem  expires; 
2.  That,  notwithstanding  such  title  does  not  pass  at  once  on 
the  sale,  yet  the  purchaser  acquires  by  the  incomplete  sale  a 
right  which,  by  whatever  name  it  may  be  called,  is  assignable; 
and  3.  That,  if  such  right  is  assigned,  the  title,  when  it  passes 
by  lapse  of  time  and  nonredemption,  vests  by  virtue  of  the  stat- 
ute in  the  assignee  of  such  right.  We  are  not  aware  that  this 
holding  has  ever  been  overruled,  although  some  controversy 
has  arisen  over  the  method  by  which  the  purchaser  under  the 
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execution  might  assign  his  interest,  and  as  to  what  rights  the 
assignee  would  acquire  by  such  assignment.  It  was  held  under 
an  old  statute  (Pub.  Stats.  1858,  c.  61,  sees.  113-116)  that  by 
its  express  terms  the  entire  estate  passed  upon  the  sale,  sub- 
ject to  be  reinvested  with  the  title  upon  redemption:  Curriden 
V.  St.  Paul  etc.  Ry.  Co.,  50  Minn.  454,  52  N.  W.  966. 

Under  our  present  statute  the  interest  which  Mrs.  Joslyn  had 
in  the  premises  was  not  a  legal  title,  subject  to  be  defeated  by 
redemption,  but  was  an  interest  in  the  real  estate  which  she 
could  convey.  The  use  of  the  words  "real  estate"  in  the  de- 
vise raises  the  question  whether  by  this  term  it  was  intended 
to  include  not  only  all  real  estate  in  the  state  of  ^^  Minne- 
sota to  which  she  had  a  legal  title,  but  all  right,  title,  and  in- 
terest in  property  within  the  state  of  which  she  might  be  the 
owner.  Section  255,  subdivision  8  of  the  General  Statutes  of 
1894,  defines  real  estate:  "The  word  'land'  or  'lands'  and  the 
words  'real  estate,'  shall  include  lands,  tenements,  hereditaments, 
and  all  rights  thereto  and  interests  therein." 

Within  the  meaning  of  this  statute,  the  equitable  interest 
vested  in  Mrs.  Joslyn  by  virtue  of  her  possession  as  mortgagee 
and  purchaser  under  the  execution  sale  before  the  time  for  re- 
demption expired  was  "real  estate" ;  and  by  the  words  employed 
in  the  ninth  clause  she  devised  to  her  son,  respondent,  whatever 
interest  she  had  in  the  premises.     This  disposes  of  the  case. 

Judgment  affirmed. 


TJte  Word  "Estate"  in  a  will  carries  everything,  unless  restrained 
by  particular  expressions:  Turbett  v.  Turbett,  3  Yeates,  187,  2 
Am.  Dec.  369.  See,  too,  Mably  v.  Stainback,  1  Mart.  75,  1  Am.  Dec. 
545.  A  trust  estate  will  pass  under  a  general  clause  in  a  will  relat- 
ing to  realty,  unless  the  intention  of  the  testator  appears  to  be 
otherwise:  Jackson  v.  Delancy,  13  Johns.  536,  7  Am.  Dec.  403. 
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GEAY  V.  BUILDING  TEADES  COUNCIL. 

[91  Minn.  171,  97  N.  W.  663,  1118.] 

INJUNCTION— Review  on  Appeal  of  Order  Granting.— The 
order  of  the  trial  court  in  granting  a  temporary  injunction  is  deemed, 
for  purposes  of  review  on  appeal,  as  a  finding  that  the  facts  alleged 
in  the  complaint  are  true,  and  the  appellate  court  will  review  the 
affidavits  filed  only  to  the  extent  of  determining  whether  they  fairly 
tend  to  support  the  allegations  of  the  complaint,     (p.  481.) 

A  BOYCOTT  is  a  Combination  of  Several  persons  to  cause  a 
loss  to  a  third  person  by  causing  others,  against  their  will,  to  with- 
draw from  him  their  beneficial  business  intercourse,  through  threats 
that,  unless  a  compliance  with  their  demands  is  made,  the  persons 
forming  the  combination  will  cause  loss  or  injury  to  him;  or  an 
organization  formed  to  exclude  a  person  from  business  relations 
with  others  by  persuasion,  intimidation,  and  other  acts  which  tend 
to  violence,  and  thereby  cause  him,  through  fear  of  resulting  injury, 
to  submit  to  dictation  in  the  management  of  his  affairs,     (p.  482.) 

A  BOYCOTT  is  a  Conspiracy,  and  may  be  Eestrained  by  in- 
junction,    (p.  482.) 

BOYCOTT.— Intimidation  and  Coercion  are  essential  elements 
of  a  boycott;  but  intimidation,  within  the  meaning  of  the  law,  is 
not  necessarily  limited  to  threats  of  violence  to  person  or  property, 
(p.   484.) 

BOYCOTT— Prospective  Customers.- A  boycott  may  consist  in 
an  interference  with  prospective,  as  well  as  actual,  customers;  the 
interference  may  be  unlawful,  although  it  does  not  affect  existing 
contract  relations,     (pp.  484,  486.) 

CONSTITUTIONAL  LAW— Protection  of  Occupation.— The 
constitution  guarantees  liberty  to  every  citizen  and  a  certain  remedy 
in  the  laws  for  all  injuries  or  wrongs  which  he  may  receive  in  his 
person,  property  or  character;  and  a  person's  business,  occupation  or 
calling  is,  aside  from  the  chattels  or  money  employed  therein,  prop- 
erty within  the  meaning  of  the  law,  and  entitled  to  protection  as 
such.     (pp.  484,  485.) 

LABOK  UNIONS.— The  Members  of  a  Labor  Union  may, 
singly  or  in  a  body,  quit  the  service  of  their  employer;  and  for  the 
purpose  of  strengthening  their  association,  they  may  persuade  and 
induce  other  workmen  to  join  their  union,  and  as  a  means  to  that 
end  refuse  to  allow  their  members  to  work  where  nonunion  labor  is 
employed,     (p.  487.) 

LABOB  UNIONS— Inducing  Men  to  Quit  Work,— It  is  not 
unlawful  for  members  of  a  labor  union  to  go  upon  premises,  with 
the  owner's  permission,  for  the  purpose  of  notifying  or  ordering  their 
associates  to  desist  from  work  thereon,  unless  their  conduct  is  so 
persistent  and  annoying  to  the  owner  or  contractor  as  to  constitute 
a  nuisance,     (p.  487.) 

Thomas  Canty,  Herman  Johnson  and  Hall  &  Kolliner,  for  the 
appellants. 

Harlan  P.  Eoberts,  W.  W.  Bardwell,  Hale  &  Montgomery 
and  W.  E.  Hale,  for  the  respondents. 
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*''*'  BROWN,  J.  Action  to  restrain  and  enjoin  defendants 
from  boycotting  plaintiffs  in  their  business.  Six  separate  ac- 
tions of  the  same  nature  were  brought  at  the  same  time  by  dif- 
ferent plaintiffs  against  the  same  defendants,  in  each  of  which 
the  trial  court  made  an  order  that  a  temporary  injunction  issue, 
restraining  and  enjoining  defendants  in  the  respects  hereinafter 
mentioned,  from  which  order  defendants  appealed  to  this  court 
The  cases  were  submitted  here  together  and  upon  one  set  of 
briefs. 

The  facts  are  as  follows:  Plaintiffs  are  electrical  contractors 
and  engineers,  and  their  business  consists  of  installing  wires  and 
other  electrical  apparatus  in  buildings  and  structures,  and  such 
business  and  affairs  as  are  incidental  thereto.  It  is  alleged  in 
the  complaint  in  this  connection  (substantially  the  same  allega- 
tions heing  found  in  the  complaint  in  each  of  the  four  actions) 
that  plaintiffs  have  built  up  a  large  and  profitable  business  in 
their  line;  that  the  customers  with  whom  they  are  doing  it  are 
necessary  and  essential  to  the  successful  conduct  of  the  same; 
that  such  business  is  a  source  of  profit,  and  from  which  they  earn 
a  livelihood ;  that  defendant,  Building  Trades  Council,  is  an  un- 
incorporated association  consisting  of  a  large  number  of  dele- 
gates from  numerous  other  associations,  known  as  "labor 
unions,"  all  of  which  are  located  in  the  city  of  Minneapolis ;  that 
each  labor  union  or  organization  selects  a  certain  number  of 
delegates,  who  represent  and  act  for  it,  who  become  members  of 
and  constitute  the  Building  Trades  Council,  which,  so  composed, 
possesses  and  exercises  control  over  all  the  unions  so  represented ; 
that,  by  virtue  of  an  arrangement  between  the  unions,  any  action 
taken  or  order  given  by  the  Trades  Council  is  binding  and 
obligatory  upon  each  of  the  several  unions  so  represented,  and 
forming  part  of  the  council;  that  each  individual  member  as- 
sumes an  obligation  to  abide  by  and  obey  all  ^"^^  orders  emanat- 
ing from  the  Trades  Council,  in  default  of  which  he  subjects 
himself  to  a  fine  of  five  dollars;  that  one  of  the  unions  so  as- 
socfiated  with  the  Trades  Council  is  the  International  Brother- 
hood of  Electrical  Engineers  of  America,  Local  Union  N"o.  292 ; 
that  this  brotherhood  is  composed  of  employes  of  firms  engaged 
in  a  business  similar  to  that  of  plaintiffs;  that,  in  the  language 
of  the  union,  certain  firms  and  corporations  are  known  as  "fair," 
and  others  as  "unfair" ;  that  those  classified  as  "unfair"  are  such 
as  employ  nonunion  labor  and  those  classified  as  "fair"  limit 
their  employes  to  union  laborers ;  that  defendant  Building  Trades 
Council  has  recently  placed  all  of  the  plaintiffs  upon  the  "unfair" 
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li&t;  that  defendants  have  entered  into  a  conspiracy  and  com- 
bination for  the  purpose  of  injuring  the  business  of  plaintiffs, 
and  in  pursuance  of  which  defendants  have  appeared  before 
prospective  customers,  and  threatened  such  customers  that,  if 
they  attempted  to  do  business  with  plaintiffs,  defendants  would 
make  it  impossible  to  transact  business  with  them ;  that  on  May 
15,  1903,  defendants,  in  pursuance  of  such  conspiracy  and  com- 
bination, appeared  before  a  committee  in  charge  of  the  affairs 
of  the  Minneapolis  Industrial  and  Amusement  Association,  and 
declared  that  if  it  should  give  contracts  for  certain  electrical  wir- 
ing, which  the  association  desired  to  have  done,  to  plaintiffs,  or 
either  of  them,  the  Trades  Council  would  see  that  the  association 
would  be  unable  to  obtain  men  for  the  construction  of  the  booth« 
and  other  buildings  contemplated  and  necessary  for  the  carnival 
and  fair  to  be  given  by  the  association.  The  complaint  further 
alleges  that  at  the  time  said  threats  were  made  by  the  Trades 
Council  the  association  was  intending  to  make  contracts  for 
the  electrical  work  with  plaintiffs;  that,  but  for  the  intimida- 
tion and  threats  of  the  Trades  Council,  the  contract  for  such 
work  would  have  been  let  to  them,  in  the  performance  of  which 
plaintiffs  would  have  made  a  profit. 

The  same  facts  are  alleged  in  the  complaints  in  the  other  two 
actions,  except  as  to  the  carnival  association;  and  on  this  sub- 
ject, namely,  the  particular  interference  with  plaintiffs'  busi- 
ness complained  of,  it  is  alleged  in  the  Gugler  Manufacturing 
Company  case  that  plaintiff  in  that  action  was  engaged  in  carry- 
ing out  a  contract  with  one  Smith,  the  proprietor  of  the  Bruns- 
wick Hotel,  in  Minneapolis;  that  the  contract  required  plaintiff 
to  install  wires  and  other  electrical  apparatus  ^'"'^  in  the  build- 
ing; that  other  artisans,  consisting  of  carpenters,  plasterers, 
and  painters,  were  engaged  in  and  about  the  same  building ;  that 
a  representative  of  the  Trades  Council  called  upon  Smith,  and 
notified  him  that,  if  plaintiff  was  permitted  to  continue  work  on 
the  building,  the  council  would  order  all  union  men  under  its 
control,  and  employed  in  and  about  the  building,  to  quit  work, 
and  that  the  council  would  see  to  it  that  Smith  would  be  unable 
to  complete  the  contract.  Smith  then  notified  plaintiff  of  these 
threats  and  representations,  and  urged  upon  it  the  necessity  of 
canceling  its  contract  for  the  electrical  work  upon  such  building, 
which  plaintiff  thereafter,  in  view  of  the  situation,  consented  to 
do.  In  the  Hartig  &  Hellier  case  a  state  of  affairs  is  presented 
very  similar  to  the  Gugler  case.  The  complaints  further  allege 
that  plaintiffs  have  no  adequate  remedy  at  law,  and  that  defend- 
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ants  are  insolvent  and  unable  to  respond  in  damages,  and  con- 
clude with  a  prayer  that  defendants  be  restrained  and  enjoined 
from  carrying  out  the  threats  complained  of. 

The  answer  in  each  case  admits  all  the  allegations  of  the  com- 
plaints respecting  the  organization  of  defendant  Trades  Council, 
its  objects  and  purposes,  its  connection  with  the  International 
Brotherhood  of  Electrical  Workers  of  America,  and  in  all  other 
material  respects  denies  generally  the  allegations  of  the  com- 
plaints. It  specifically  denies  that  defendants,  or  any  of  them, 
liave  entered  into  any  conspiracy  or  combination  for  the  purpose 
of  injuring  or  destroying  the  business  of  plaintiffs,  or  that  pur- 
suant to  a  conspiracy  or  combination  defendants,  or  any  of  them, 
have  appeared  before  prospective  customers  of  plaintiffs,  or  any 
other  person  or  persons,  or  made  any  of  the  threats  set  forth  in 
the  complaint  or  otherwise. 

The  actions  came  on  before  the  court  below  on  plaintiff's  ap- 
plication for  a  temporary  injunction  enjoining  and  restraining 
defendants,  and  each  of  them,  from  the  threatened  acts,  and 
v^'^ere  heard  upon  the  pleadings  and  affidavits  in  support  and  in 
denial  of  the  allegations  of  the  complaints.  After  due  consid- 
eration, the  court  made  an  order  that  a  temporary  injunction 
iiisue  in  each  action  restraining  and  enjoining  defendants,  and 
each  of  them,  from  doing  the  certain  acts  hereinafter  referred  to. 

It  appears  from  the  affidavits,  in  addition  to  the  matter 
pleaded  that  plaintiffs,  with  a  number  of  other  electrical  con- 
tractors, formed  an  ^'^®  association  among  themselves,  and  en- 
tered into  an  agreement  with  each  other,  agreeing  among  other 
things  upon  uniform  conditions  of  service,  a  scale  of  wages,  and 
that  there  should  be  no  discrimination  in  respect  to  the  persons 
employed  because  they  might  or  might  not  be  members  of  some 
labor  union  or  organization;  in  short,  they  proposed  to  employ 
nonunion  labor  if,  in  their  judgment,  their  interests  suggested 
it. 

No  controversy  ever  arose,  so  far  as  appears  in  the  record,  be- 
tween plaintiffs  and  any  of  their  employes,  or  defendants,  as 
representatives  of  labor  unions,  as  to  the  amount  of  wages  paid 
or  to  be  paid  their  employes.  The  whole  controversy  rests  on  the 
effort  of  defendants  to  compel  plaintiffs  to  employ  union  labor 
only.  It  is  urged  that  the  efforts  made  in  this  direction  were 
legitimate,  and  were  resorted  to  for  the  purpose  of  furthering 
the  interests  of  those  represented  by  the  Trades  Council  and  the 
electrical  union,  and  without  malicious  intent  to  injure  the  busi- 
ness of  plaintiffs;  that,  if  injury  in  fact  resulted  to  plaintiffs. 
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it  was  incidental  to  the  exercise  of  a  lawful  right  by  defendants. 
The  complaints  allege  facts  showing  a  boycott,  and  the  order  of 
the  trial  couri;  granting  a  temporary  injunction  must  be  deemed, 
for  the  purposes  of  this  review,  as  a  finding  that  the  facts  so 
alleged  are  true. 

While  the  affidavits  filed  in  suppori;  of  the  complaints  do  not 
make  out  a  strong  case  against  defendants,  we  are  not  required 
on  this  appeal  to  go  furi;her  than  would  be  necessary  in  reviewing 
the  findings  of  the  trial  court  in  ordinary  actions,  and  only  to 
the  extent  of  determining  whether  the  affidavits  fairiy  tend  to 
support;  the  allegations  of  the  complaints.  We  therefore  adopt 
the  allegations  of  the  complaints  as  the  basis  for  furi;her  con- 
sideration of  the  appeal.  As  the  particular  questions  presented 
have  not  been  directly  involved  in  any  case  heretofore  before  us, 
we  shall  briefly  consider  some  of  the  legal  principles  applicable 
thereto. 

Probably  the  first  case  to  be  found  in  the  books  presenting  the 
question  whether  it  is  an  unlawful  conspiracy  for  a  number  of 
employes  to  quit  their  employment  unless  their  demand  for 
higher  wages  be  complied  with  arose  in  England  in  1721 :  Tub- 
women  V.  Brewers  of  London,  3  Columbia  Law  Eev.  447.  It  was 
there  held  a  criminal  conspiracy  for  two  or  more  persons  to  band 
themselves  together  for  the  purpose  ^''^  of  enforcing  their  de- 
mands for  higher  wages.  It  was  conceded  that  one  might  thus 
abandon  his  employment,  unless  his  demand  was  complied  with, 
but  that  it  was  unlawful  for  several  to  conspire  together  for  that 
purpose.  The  same  rule  was  applied  in  an  early  case  (1809)  in 
New  York,  in  an  action  entitled  "Case  of  Journeymen  Cord- 
wainers,"  reported  in  Yates'  Select  Cases,  111.  But  few  re- 
ported cases  are  found  between  the  dates  of  those  decisions  and 
a  comparatively  recent  period  wherein  questions  like  those  here 
involved  have  been  considered ;  though  in  recent  years,  owing  to 
the  continued  strife  between  employer  and  employe,  the  subject 
has  been  brought  to  the  attention  of  the  courts  frequently,  and 
in  various  phases. 

An  examination  of  the  reports  discloses  no  little  conflict  in 
the  authorities,  but  the  rule  announced  in  the  two  early  cases 
just  referred  to  is  not  the  modem  law.  A  strike  for  the  purpose 
of  securing  better  wages  or  otherwise  bettering  the  condition  of 
the  strikers  is  not  unlawful,  though  the  result  thereof  is  a  com- 
bination between  the  striking  employes,  and  results  incidentally 
in  the  injury  of  others :  Bohn  Mfg.  Co.  v.  Hollis,  54  IMinn.  223, 
40  Am.  St.  Rep.  319,  55  N.  W.  1119,  21  L.  R.  A.  337.     The 
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courts  very  generally  refuse  to  interfere  by  injunction  to  prevent 
such  action.  But  a  boycott,  as  generally  understood,  is  held  by 
nearly  all  the  authorities  to  be  an  unlawful  conspiracy  and  sub- 
ject to  restraint  by  a  court  of  equity.  A  boycott  may  be  defined 
to  be  a  combination  of  several  persons  to  cause  a  loss  to  a  third 
person  by  causing  others  against  their  will  to  withdraw  from  him 
their  beneficial  business  intercourse  through  threats  that,  unless 
a  compliance  with  their  demands  be  made,  the  persons  forming 
the  combination  will  cause  loss  or  injury  to  him ;  or  an  organiza- 
tion formed  to  exclude  a  person  from  business  relations  with 
others  by  persuasion,  intimidation  and  other  acts,  which  tend  to 
violence,  and  thereby  cause  him  through  fear  of  resulting  injury 
to  submit  to  dictation  in  the  management  of  his  affairs.  Such 
acts  constitute  a  conspiracy,  and  may  be  restrained  by  injunc- 
tion :  5  Cyc.  995 ;  Crump  v.  Commonwealth,  84  Va.  927,  10  Am. 
St.  Eep.  895,  6  S.  E.  620;  Toledo  etc.  Ky.  Co.  v.  Pennsylvania 
Co.  (C.  C),  54  Fed.  730,  19  L.  E.  A.  387;  Barr  v.  Essex,  53 
N.  J.  Eq .  101,  30  Atl .  881 ;  State  v.  Stewart,  59  Vt.  273,  59 
Am.  St.  Eep.  713,  9  Atl .  559 ;  Gatzow  v.  Buening,  106  Wis.  1,  80 
Am.  St.  Eep.  17,  49  L.  E.  A.  475,  81  N.  W.  1003;  Casey  v. 
Cincinnati  Typographical  Union  (C.  C),  45  Fed,  135,  12  L. 
E.  A.  193;  Frank  v.  Herold,  63  N.  J.  Eq.  443,  52  Atl.  152. 

i»o  In  Hopkins  v.  Oxley  Stave  Co.,  83  Fed.  912,  28  C.  C.  A. 
99,  104,  Judge  Thayer,  speaking  for  the  court  of  appeals  of  the 
eighth  circuit,  said:  "While  the  courts  have  invariably  upheld 
the  right  of  individuals  to  form  labor  organizations  for  the  pro^ 
tection  of  the  interests  of  the  laboring  classes,  and  have  denied 
the  power  to  enjoin  the  members  of  such  associations  from  with- 
drawing ....  either  singly  or  in  a  body,  even  where  such  with- 
drawal involves  a  breach  of  contract,  ....  yet  they  have  very 
generally  condemned  those  combinations  usually  termed  'boy- 
cotts,' which  are  formed  for  the  purpose  of  interfering,  other- 
wise than  by  lawful  competition,  with  the  business  affairs  of 
others,  and  depriving  them,  by  means  of  threats  and  intimida- 
tion, of  the  right  to  conduct  the  business  in  which  they  happen 
to  be  engaged,  according  to  the  dictates  of  their  own  judg- 
ments," 

In  the  case  of  Moores  v.  Bricklayers'  Union,  23  Week.  Cine. 
Law  Bull.  48,  it  appears  that  a  labor  union  became  involved  in 
some  controversy  with  one  Parker  concerning  various  matters, 
and,  in  order  to  bring  Parker  to  their  terms,  the  union  notified 
materialmen  that  anyone  selling  to  him  would  be  boycotted. 
Moores,  plaintiff  in  the  action,  persisted  in  selling  Parker  not- 
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withstanding  this  notice,  and  the  union  promptly  notified  all 
of  Parker's  customers  or  prospective  customers  that  none  of 
its 'members  would  work  Moores'  material,  thereby  causing  seri- 
ous damage  to  the  business  of  Moores.  There  were  no  acts  or 
threats  of  violence  shown,  but  the  court  held  that  the  acts  of 
the  members  of  the  union  amounted  to  an  unlawful  conspiracy, 
and  a  recovery  against  them  was  upheld. 

While  the  question  of  boycott  was  not  involved  in  the  case  of 
Ertz  V.  Produce  Exchange,  79  Minn.  140,  79  Am.  St.  Eep.  433, 
81  N.  W.  737,  48  L.  E.  A.  90,  the  principles  of  the  law  applica- 
ble thereto  were  involved  and  discussed  by  the  court.-  It  was 
there  held,  upon  facts  showing  that  a  dealer  in  farm  produce 
had  established  a  profitable  business,  and  that  defendants  had 
conspired  to  induce  others  not  to  deal  with  him,  it  not  appearing 
tliat  their  interference  with  his  business  was  to  further  any  le- 
gitimate interests  of  their  own,  but  done  maliciously  to  injure 
him,  that  it  was  a  conspiracy  and  actionable.  The  court  there 
said :  "But  one  man  singly,  or  any  number  of  men  jointly,  hav- 
ing no  legitimate  interests  to  protect,  may  not  lawfully  ruin 
the  business  of  another  by  maliciously  inducing  his  patrons 
and  third  parties  not  to  deal  with  him.''  The  decision  in  that 
*®*  case  is  in  line  with  the  authorities  generally,  and  places  this 
court  with  the  weight  of  authority  in  holding  that  boycotts  are 
illegal. 

The  case  of  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  40  Am. 
St.  Rep.  319,  55  N.  W.  1119,  21  L.  R  A.  337,  is  not  here  in 
point.  In  that  case  certain  retail  dealers  in  lumber  agreed  with 
each  other  not  to  deal  with  wholesale  dealers  who  sold  building 
material  direct  to  consumers  or  contractors.  It  appeared  that 
the  plaintiff  therein  had  sold  certain  material  to  contractors, 
and  the  defendants  threatened  to  inform  all  members  of  the  re- 
tail association  of  the  fact,  and  plaintiff  brought  that  action 
to  restrain  them  from  so  doing,  on  the  ground  that  it  was  a 
conspiracy  to  injure  its  business.  The  court  held  otherwise, 
but  the  decision  is  clearly  put  on  the  ground  that  the  action  of 
the  retail  dealers  was,  in  effect,  a  strike,  and  not  restrainahle  in 
equity.  They  intended  only  to  inform  members  of  their  asso- 
ciation of  the  action  of  plaintiff  in  selling  direct  to  the  con- 
tractors, and  there  was  no  claim  made  of  any  boycott,  as  in  the 
case  at  bar. 

The  rule  on  this  subject  is  the  same  in  England  as  in  this 
country:  Temperton  v.  Eussell  (1893),  1  Q.  B.  Div.  715.     A 
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careful  examination  of  the  English  cases  to  which  our  atten- 
tion has  been  called,  and  of  others,  discloses  that  Allen  v.  Flood, 
17  Eng,  Eul.  Cas.  284,  has  been  departed  from  by  the  house  of 
lorcls,  and  does  not  now  express  the  law  of  that  country :  Quinn 
V.  Leathem  (1901), L.  J.  Q.  B.  Div.  76,  [1901]  App.  Cas.  495. 
Intimidation  and  coercion  are  essential  elements  of  a  boycott. 
It  must  never  appear  that  the  means  used  are  threatening  and 
intended  to  overcome  the  will  of  others  and  compel  them  to  do 
or  refrain  from  doing  that  which  they  would  or  would  not  other- 
wise have  done. 

What  amounts  to  coercion,  intimidation  or  threats  of  injury 
must  necessarily  depend  upon  the  facts  of  each  particular  case: 
Plant  V.  Woods,  176  Mass.  492,  79  Am.  St.  Eep.  330,  57  N.  E. 
1011,  51  L.  E.  A.  339;  Sherry  v.  Perkins,  147  Mass.  212,  9  Am. 
St.  Eep.  689,  17  N.  E.  307.  In  Barr  v.  Essex  Trades  Council, 
53  N.  J.  Eq.  101,  122,  30  Atl.  881,  it  was  said  that:  "The  clear 
weight  of  authority  undoubtedly  is  that  a  man  may  be  intimi- 
dated into  doing  or  refraining  from  [a  particular  act]  by  fear 
of  loss  of  life  or  injury  to  health  or  limb;  and  the  extent  of 
this  fear  need  not  be  abject,  but  only  such  as  to  overcome  his 
judgment,  or  induce  him  not  to  do,  or  to  do,  that  which  other- 
wise he  would  have  done  or  have  left  undone."  Intimidation, 
within  the  meaning  of  the  law,  is  not  necessarily  limited  to 
threats  of  violence  to  person  or  property.  A  combination  be- 
tween persons  merely  to  regulate  ^®^  their  own  conduct  and 
affairs  is  allowable,  and  a  lawful  combination,  though  others 
may  be  indirectly  affected  thereby;  but  a  combination  to  do 
injurious  acts,  expressly  directed  to  another  by  way  of  intimida- 
tion or  constraint,  either  of  himself  or  of  persons  employed,  or 
seeking  to  be  employed,  by  him,  is  outside  of  allowable  compe- 
tition and  unlawful:  Vegelahn  v.  Guntner,  167  Mass.  97,  57 
Am.  St.  Eep.  443,  44  N.  E.  1077,  35  L.  E.  A.  722.  The  inter- 
ference is  held  by  many  of  the  authorities  unlawful  although 
it  does  not  affect  existing  contract  relations.  The  wrongful  in- 
terference with  one's  business  and  prospective  customers  is  as 
much  an  infringement  of  his  rights  as  though  contractual  rela- 
tions actually  existed  and  were  interfered  with:  Jersey  City 
Printing  Co.  v.  Cassidy,  63  N".  J.  Eq.  759,  53  Atl.  230;  Addison 
on  Torts,  7. 

In  restraining  boycotts,  the  authorities  proceed  on  the  theory 
that  they  are  unlawful  interferences  with  property  rights.  The 
constitution  of  our  state  guarantees  liberty  to  every  citizen,  and 
a  certain  remedy  in  the  laws  for  all  injuries  or  wrongs  which 
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he  may  receive  in  his  person,  property,  or  character;  and  the 
rights  so  guaranteed  are  fundamental,  and  can  be  taken  away 
only  by  the  law  of  the  land,  or  interfered  with,  or  the  enjoyment 
thereof  modified,  only  by  lawful  regulations  adopted  as  necessary 
for  the  general  public  welfare.  As  remarked  by  Judge  Bradley, 
in  Slaughter-house  Cases,  16  Wall.  36,116,  21  L.  ed.  394: 
'"For  the  preservation,  exercise  and  enjoyment  of  these  rights, 
the  individual  citizen,  as  a  necessity,  must  be  left  free  to  adopt 
such  calling,  profession  or  trade  as  may  seem  to  him  most  con- 
ducive to  that  end This  right  to  choose  one's  calling 

is  an  essential  part  of  that  liberty  which  it  is  the  object  of  gov- 
ernment to  protect ;  and  a  calling,  when  chosen,  is  a  man's  prop- 
erty and  right.  Liberty  and  property  are  not  protected  where 
these  rights  are  arbitrarily  assailed.''  A  person's  occupation  or 
calling,  by  means  of  which  he  earns  a  livelihood  and  endeavors 
to  better  his  condition,  and  to  provide  for  and  support  himself 
and  those  dependent  upon  him,  is  property  within  the  meaning 
of  the  law,  and  entitled  to  protection  as  such ;  and  as  conducted 
by  the  merchant,  by  the  capitalist,  by  the  contractor  or  laborer, 
is,  aside  from  the  goods,  chattels,  money  or  effects  employed 
and  used  in  connection  therewith,  property  in  every  sense  of 
the  word.  Labor  may  organize,  as  capital  does,  for  its  own 
protection  and  to  further  the  interests  of  the  laboring  class. 
They  may  strike,  and  persuade  and  induce  ^*^  others  to  join 
them,  but  when  they  resort  to  unlawful  means  to  cause  injury 
to  others  with  whom  they  have  no  relation,  contractual  or  other- 
wise, the  limit  permitted  by  the  law  is  passed,  and  they  may  be 
restrained. 

It  follows  from  what  has  been  said  that  the  learned  trial  court 
was  justified  in  holding  that  defendants  were  guilty  of  a  boycott, 
and  ordering  the  issuance  of  a  temporary  injunction  restraining 
them  therefrom. 

We  come,  then,  to  the  question  whether  the  contention  of  de- 
fendants, to  the  effect  that  the  order  of  the  trial  court  is  too 
broad  and  restrains  acts  other  than  of  boycotting,  is  well  taken. 

The  order  of  the  court  is  as  follows: 

"Said  injunction  shall  specifically  enjoin  said  defendants  and 
each  of  them,  their  members,  agents  and  employes,  from  in  any 
manner  interfering  with  the  business  of  the  plaintiffs  by  means 
of  threats  or  intimidation,  of  any  kind  or  nature,  directed 
against  the  customers  or  prospective  customers  of  said  plain- 
tiffs. 
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"Said  injunction  shall  specifically  enjoin  the  said  defendants, 
council  and  brotherhood,  their  members,  agents  and  employes, 
and  each  and  every  of  them,  from  interfering  with  the  customers 
or  prospective  customers  of  plaintiffs  by  threats  of  any  kind  or 
nature,  and  particularly  from  notifying  such  customers  or  pros- 
pective customers  and  patrons  of  plaintiffs  that  plaintiffs  are 
imfair. 

"Said  injunction  shall  specifically  enjoin  said  defendants, 
council  and  brotherhood,  their  members,  agents,  representa- 
tives and  employes,  and  each  and  every  of  them,  from  going  upon 
the  premises  where  plaintiffs  are  engaged  or  employed,  for  the 
purpose  of  interfering  with  the  business  of  plaintiffs,  and  pur- 
suant to  said  purpose,  from  ordering  and  directing  or  notifying 
men  belonging  to  the  various  allied  unions  to  desist  from  work 
upon  said  premises  by  reason  of  the  fact  that  plaintiffs  are  em- 
ployed thereon." 

As  already  stated,  it  was  proper  for  the  trial  court  to  enjoin 
defendants  from  all  acts  amounting  to  a  boycott,  and  the  ques- 
tion presented  is  whether  the  order  of  the  trial  court  goes  be- 
yond this  in  scope  and  effect.  ^®*  The  first  subdivision  of  the 
order  restrains  and  enjoins  defendants,  their  members  and 
agents,  from  in  any  manner  interfering  with  the  business  of 
plaintiffs  by  means  of  threats  or  intimidation,  of  any  kind,  di- 
rected against  their  customers  or  prospective  customers.  The 
second  subdivision  enjoins  them  from  interfering  with  the  cus- 
tomers or  prospective  customers,  of  plaintiffs  by  threats  of  any 
kind  or  nature,  ''and  particularly  from  notifying  such  custom- 
ers or  prospective  customers  that  plaintiffs  are  unfair."  We  are 
of  opinion  that  neither  of  these  restraining  clauses,  except  the 
part  we  have  italicized,  goes  beyond  or  restrains  defendants  from 
acts  other  than  boycotting,  and  were  therefore  proper.  It  is 
immaterial  whether  contract  relations  actually  existed  between 
plaintiffs  and  their  customers  at  the  time,  for  it  would  be  just 
as  injurious  and  destructive  to  plaintiffs'  business  to  prevent 
them  by  such  means  from  obtaining  customers  with  whom  they 
could  enter  into  contracts  as  to  interfere  by  unlawful  threats  or 
intimidation  and  cause  existing  contract  relations  to  be  broken. 
It  is  plaintiffs'  business  as  a  whole  that  the  law  protects,  and 
Eot  some  particular  transaction  involved  therein.  If  a  notifica- 
tion to  such  customers,  actual  or  prospective,  that  plaintiffs  are 
'"unfair,"  portends  injury  to  them  or  plaintiffs,  and  such  as  to 
bring  the  case  within  the  rule  against  boycotting,  it  was  properly 
made  a  part  of  the  temporary  injimction:  Beck  v.  Teamsters' 
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etc.  Ey.,  118  Mich.  497,  74  Am.  St.  Rep.  421,  77  X.  W.  13,  42 
L.  R.  A.  407. 

Whether  such  a  notification  would  in  any  case  amount  to  a 
threat  or  intimidation  must  be  determined  from  all  the  facts 
and  circumstances  of  each  particular  case.  Such  notice  might 
have  special  significance  in  a  particular  case,  and  have  no  mean- 
ing in  another.  But  the  complaints  before  us,  by  which  we  are 
controlled  in  determining  the  case,  there  being  no  finding  other 
than  in  effect  that  their  allegations  are  true,  contain  no  allega- 
tions that  the  mere  notification  of  customers  that  plaintiffs  are 
'•unfair''  has  any  special  significance,  that  it  portended  injury, 
or  was  intended  as  a  threat  or  intimidation,  and  for  this  reason 
we  hold  thai  the  court  below  was  not  justified  in  making  this 
an  element  of  the  in  junctional  order.  In  other  respects  the 
provisions  of  the  order  must  be  taken  to  cover  and  include  acts 
constituting  an  unlawful  conspiracy  or  boycott — ^nothing  fur- 
ther— and  are  not  open  to  the  objections  urged  against  them  by 
defendants. 

^^^  As  to  the  third  subdivision,  we  are  of  opinion  that  the 
acts  there  attempted  to  be  restrained  are  such  as  might  lawfully 
be  committed,  and  are  not  subject  to  equitable  control.  It  is 
fair  to  the  trial  judge  to  say,  however,  in  this  connection,  that 
the  order  was  drawn  by  plaintiffs'  attorney,  as  is  usual  in  such 
cases,  and  was  undoubtedly  adopted  by  him  as  covering  only 
the  case  made  by  the  complaints.  But  it  goes  beyond  this,  and 
restrains  acts  other  than  acts  constituting  boycotting.  This  par- 
ticular provision  specifically  enjoins  defendants,  their  members, 
agents  and  representatives,  from  going  upon  the  premises  where 
plaintiffs  are  employed,  for  the  purpose  of  ordering,  directing 
or  notifying  men  belonging  to  the  various  allied  unions  to  desist 
from  work  upon  the  premises  by  reason  of  the  fact  that  plain- 
tiffs are  employed  thereon. 

The  authorities,  as  already  noted,  very  generally  hold  that 
a  strike  is  not  unlawful,  that  members  of  labor  unions  may  sin- 
gly or  in  a  body  quit  the  service  of  their  employer,  and  for  the 
purpose  of  strengthening  their  association  may  persuade  and 
induce  others  in  the  same  occupation  to  join  their  union,  and, 
a&  a  means  to  that  end,  refuse  to  allow  their  members  to  work 
in  places  where  nonunion  labor  is  employed:  18  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  84.  They  may  refuse  to  have  any  sort  of 
dealings  with  an  employer  of  nonunion  labor,  singly  or  collec- 
tively; they  may  persuade  and  induce  their  members  to  join 
them,  and  there  would  seem  to  be  no  reason  why  they  should 
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be  limited  as  to  the  place  where  they  may  do  such  acts.  There 
would  be  nothing  wrongful  or  unlawful  in  their  going  upon 
the  premises  of  the  owner,  with  his  permission,  where  their  as- 
sociates were  engaged  at  work,  for  the  purpose  of  notifying  or 
ordering  them  to  desist  from  work  thereon,  unless,  perhaps, 
their  conduct  in  that  respect  be  so  persistent  and  annoying  to  the 
owner  of  the  premises  or  contractor  as  to  constitute  a  nuisance. 
It  is  clear,  upon  authority,  that  this  particular  part  of  the  in- 
junctional  order  goes  beyond  the  limits  of  the  law,  and  cannot 
be  sustained. 

It  is  therefore  ordered  that  the  order  appealed  from  be  mod- 
ified to  conform  to  the  views  herein  expressed,  and,  as  so  mod- 
ified, it  is  affirmed. 
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I.    Introductory. 
a.    Unsettled  State  of  the  Law.— The  legal  principles  applicable 
to  boycotting  are  as  yet  in  a  stage  of  incomplete  development,  both 

•KKFERKNCBa  TO  MONOGRAPHIC  NOTES. 

Unlawful  trusts  and  monopolies:  74  Am.  St.  Rep.  235-273. 

Strikes  and  strikers :  61  Am.  St.  Rep.  706-711. 

Inducing  persons  to  break  their  contracts:  93  Am.  St.  Rep.  923-928. 
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in  respect  to  the  primary  rights  violated  and  the  remedial  rights 
thereby  arising.  The  law  is  in  a  nebulous  state,  and  further  investi- 
gation and  discussion  are  necessary  to  reduce  it  to  well  settled  rules, 
if  such  indeed  is  possible.  While  some  courts  have  approached  the 
subject  with  seeming  confidence,  and  have  granted  the  most  drastic 
remedies  to  complainants  with  apparently  the  fullest  assurance  of 
thereby  dispensing  justice,  others,  with  a  clearer  appreciation  of  the 
difficulties  of  the  situation,  the  magnitude  and  importance  of  the 
questions  involved,  and  the  danger  of  hasty  and  strenuous  action  in 
its  possible  effect  in  working  oppression  for  the  time  being  and 
postponing  the  final  solution  of  the  problem,  have  hesitated  to  inter- 
fere in  controversies,  whose  significance  is  as  yet  but  imperfectly 
understood. 

b.  Origin  of  the  Word  "Boycott."— Whatever  may  be  the  date 
of  the  origin  of  boycotting,  the  word  itself  is  a  new  one  in  our  juris- 
prudence. It  takes  its  name  from  Captain  Boycott,  who  in  1880, 
while  a  land  agent  in  Ireland,  gave  offense  to  the  peasantry,  and 
was  made  to  feel,  as  a  consequence,  the  full  force  of  this  form  of 
social  interdiction.  An  account  of  his  troubles  is  given  by  Mr. 
Justin  McCarthy  in  his  "England  under  Gladstone,"  a  quotation 
from  which  may  be  found  in  State  v.  Glidden,  55  Conn.  46,  3  Am. 
St.  Kep.  33,  8  Atl.  890;  Crump  v.  Commonwealth,  84  Va.  927,  10  Am. 
St.  Eep.   895,   6  S.   E.   620. 

c.  Definition  of  Boycotting.— "As  usually  understood,"  says  Jus- 
tice Taft  in  Toledo  etc.  Ey.  Co.  v.  Pennsylvania  Co.,  54  Fed.  730,  738, 
"a  boycott  is  a  combination  of  many  to  cause  a  loss  to  one  person 
by  coercing  others,  against  their  will,  to  withdraw  from  him  their 
beneficial  intercourse,  through  threats  that,  unless  those  others  do 
80,  the  many  will  cause  similar  loss  to  them."  This  language  is 
approved  in  Beck  v.  Kailway  Teamsters'  Protective  Assn.,  118  Mich. 
497,  74  Am.  St.  Eep.  421,  77  N.  W.  13,  42  L.  E.  A.  407.  A  perhaps 
more  comprehensive  definition  is  given  by  Justice  Brown  in  the  prin- 
cipal case,  ante,  p.  482.  "A  boycott,"  said  he,  "may  be  defined  to 
be  a  combination  of  several  persons  to  cause  a  loss  to  a  third  person 
by  causing  others,  against  their  will,  to  withdraw  their  beneficial 
business  intercourse,  through  threats  that,  unless  a  compliance  with 
their  demands  be  made,  the  persons  forming  the  combination  will 
cause  loss  or  injury  to  him;  or  an  organization  formed  to  exclude  a 
person  from  business  relations  with  others  by  persuasion,  intimida- 
tion and  other  acts  which  tend  to  violence,  and  thereby  cause  him, 
through  fear  of  resulting  injury,  to  submit  to  dictation  in  the  man- 
agement of  his  affairs.     Such  acts  constitute  a  conspiracy." 

n.    Individual  and  Collective  Action. 

a.     Individual  Action. — It  is  hardly  necessary  to  say  that  a  person 

may,  without  regard  to  his  reason  therefor  or  his  motive,  withhold 

his  business  patronage  from  another,  and  that   he  may  counsel  and 

advise   others  to   do   likewise:   See   Clery  v.   Chicago   Livestock   Ex- 
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change,  54  111.  App.  233.  But  where  a  person  maliciously,  and  with- 
out benefit  to  himself,  induces  third  persons  not  to  deal  with  another, 
the  lawfulness  of  such  conduct  is  not  free  from  doubt.  It  has  been 
held  that  a  dealer  in  confectioneries  and  school  supplies  has  no  right 
of  action  for  damages  against  a  school  teacher  for  maliciously  advis- 
ing his  pupils  not  to  patronize  the  dealer:  Guethler  v.  Altman,  26 
Ind.  App.  587,  84  Am.  St.  Eep.  313,  60  N.  E.  355;  and  it  has  also  been 
held  that  no  action  lies  for  the  malicious  posting  of  a  notice  by  an 
employer  forbidding  his  employes  to  trade  with  a  person  named 
therein:  Payne  v.  Western  etc.  E.  E.  Co.,  13  Lea,  507,  49  Am.  Eep. 
666.  A  contrary  doctrine,  however,  is  announced  in  Graham  v.  St. 
Charles  St.  E.  E.  Co.,  47  La.  Ann.  214,  49  Am.  St.  Eep.  366,  18  South. 
707,  27  L.  E.  A.  416;  Delz  v.  Winfree,  80  Tex.  400,  26  Am.  St.  Eep. 
755,  16  e.  W.  111. 

b.    Collective  and  Organized  Action. 

1.  In  General.— But  if  an  act  is  concededly  lawful  when  done  by 
one  person  individually,  may  it  become  unlawful  when  done  by  two 
or  more  persons  collectively?  "There  is  a  notion,"  observed  Jus- 
tice Holmes  in  Vegelah  v.  Guntner,  167  Mass.  92,  57  Am.  St.  Eep. 
443,  44  N.  E.  1077,  35  L.  E.  A.  722,  "which  latterly  has  been  insisted 
on  a  good  deal,  that  a  combination  of  persons  to  do  what  any  one 
of  them  lawfully  might  do  by  himself  will  make  the  otherwise  lawful 
conduct  unlawful.  It  would  be  rash  to  say  that  some  as  yet  unformu- 
lated truth  may  not  be  hidden  under  this  proposition.  But  in  the 
general  form  in  which  it  has  been  presented  and  accepted  by  many 
courts,  I  think  it  plainly  untrue,  both  on  authority  and  on  prin- 
ciple. ' ' 

"What  one  man  may  lawfully  do  singly,"  to  quote  from  Justice 
Mitchell  in  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  40  Am.  St.  Eep. 
319,  55  N.  W.  1119,  21  L.  E.  A.  337,  "two  or  more  may  lawfully 
agree  to  do  jointly.  The  number  who  unite  to  do  the  act  cannot 
change  its  character  from  lawful  to  unlawful.  The  gist  of  a  private 
action  for  the  wrongful  act  of  many  is  not  the  combination  or  conspi- 
racy, but  the  damage  done  or  threatened  to  the  plaintiff  by  the  acts  of 
the  defendants.  If  the  act  be  unlawful,  the  combination  of  many 
to  commit  it  may  aggravate  the  injury,  but  cannot  change  the  char- 
acter of  the  act.  In  a  few  cases  there  may  be  some  loose  remarks 
apparently  to  the  contrary,  but  they  evidently  have  their  origin  in 
a  confused  and  inaccurate  idea  of  the  law  of  criminal  conspiracy, 
and  in  failing  to  distinguish  between  an  unlawful  act  and  a  criminal 
one.  It  can  never  be  a  crime  to  commit  a  lawful  act,  but  it  may  be 
a  crime  for  several  to  conspire  to  commit  an  unlawful  act  which,  if 
done  by  one  individual  alone,  although  unlawful,  would  not  be  crim- 
inal. Hence,  the  fact  that  the  defendants  associated  themselves  to- 
gether to  do  the  act  complained  of  is  wholly  immaterial  in  this  case. 
We  have  referred  to  this  for  the  reason  that  counsel  has  laid  great 
stress  upon  the  fact  of  the  combination  of  a  large  number  of  persons, 
as  jf  that,  of  itself,  rendered  their  conduct  actionable." 
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The  doctrine  of  the  Minnesota  court  finds  support  in  Foster  v. 
Eetail  Clerks'  Protective  Assn.,  78  N.  Y.  Supp.  860,  39  Misc.  Eep. 
48;  State  v.  Van  Pelt,  136  N.  C.  633,  49  S.  E.  177.  See,  too.  Temper- 
ton  V.  Bussell  (1893),  L.  R.  1  Q.  B.  Div.  715;  Huttley  v.  Simmons 
(1898),  L.  R.  1  Q.  B.  Div.  181.  On  the  other  hand,  such  doctrine  is 
questioned  in  Jackson  v.  Stanfield,  137  Ind.  592,  615,  36  N.  E.  345, 
37  N.  E.  14;  State  v.  Huegin,  110  Wis.  189,  85  N.  W.  1046;  Hopkins 
V.  Oxley  Stave  Co.,  83  Fed.  912,  920.  Said  Justice  Thayer  in  this 
last  case:  "We  are  unable  to  concede  that  it  is  always  the  case  that 
what  one  person  may  do  without  rendering  himself  liable  to  an  ae- 
■  tion  many  persons  may  enter  into  a  combination  to  do.  It  has  been 
held  in  several  well-considered  cases  that  the  law  will  sometimes 
take  cognizance  of  acts  done  by  a  combination  which  would  not 
give  rise  to  a  cause  of  action  if  committed  by  a  single  individual, 
since  there  is  a  power  in  numbers,  when  acting  in  concert,  to  in- 
flict injury,  which  does  not  reside  in  persons  acting  separately": 
See,  also,  Oxley  Stave  Co.  v.  International  Union,  72  Fed.  695. 

**To  what  extent  combination  may  be  allowed  in  competition," 
remarks  Justice  Hammond  in  Martell  v.  White,  185  Mass.  255,  102 
Am.  St.  Rep.  341,  69  N.  E.  1085,  "is  a  matter  about  which  there  is 
as  yet  much  conflict,  but  it  is  possible  that  in  a  more  advanced  stage 
of  the  discussion  the  day  may  come  when  it  will  be  more  clearly 
seen  and  will  more  distinctly  appear  in  the  adjudication  of  the  courts 
than  as  yet  has  been  the  case,  that  the  proposition  that  what  one 
man  lawfully  can  do  any  number  of  men  acting  together  by  com- 
bined agreement  lawfully  may  do,  is  to  be  received  with  newly  dis- 
closed qualifications  arising  out  of  the  changed  conditions  of  civil- 
ized life  and  of  the  increased  facility  and  power  of  organized  com- 
bination, and  that  the  difference  between  the  power  of  individuals 
acting  each  according  to  his  own  preference  and  that  of  an  organ- 
ized and  extensive  combination  may  be  so  great  in  its  effect  upon 
public  and  private  interests  as  to  cease  to  be  simply  one  of  degree 
and  to  reach  the  dignity  of  a  difference  in  kind.  Indeed,  in  the 
language  of  Bowen,  L.  J.,  in  Mogul  Steamship  Co.  v.  McGregor,  23 
Q.  B.  Div.  598,  616:  'Of  the  general  proposition,  that  certain  kinds 
of-  conduct  not  criminal  in  any  one  individual  may  become  criminal 
if  done  by  combination  among  several,  there  can  be  no  doubt.  The 
distinction  is  based  on  sound  reason,  for  a  combination  may  make 
oppressive  or  dangerous  that  which  if  it  proceeded  only  from  a  sin- 
gle person  Would  be  otherwise,  and  the  very  fact  of  the  combination 
may  show  that  the  object  is  simply  to  do  harm,  and  not  to  exercise 
one's  just  rights.'  " 

2.  By  Employes.— The  right  of  workingmen  to  combine  and  or- 
ganize for  the  purpose  of  improving  their  conditions  cannot  be  ques- 
tioned. They  may,  in  order  to  compel  their  employers  to  accede  to 
their  demands,  quit  the  service  singly  or  in  a  body,  persuade  other 
workingmen   to   unite   with   them   in    furtherance    of   their    purpose, 
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and  refuse  to  allow  their  members  to  work  -where  nonunion  men  are 
employed.  They  may  refuse  to  have  any  sort  of  dealings  with  em- 
ployers of  nonunion  labor.  This  doctrine  is  recognized  by  the  Min- 
nesota court  in  the  principal  case:  See,  also,  Clemmitt  v.  Watson,  14 
Ind.  App.  38,  42  N.  E.  367;  National  Protective  Assn.  v.  Gumming, 
370  N.  Y.  315,  88  Am.  St.  Kep.  648,  63  N.  E.  369,  58  L.  E.  A.  135. 
Compare  Lucke  v.  Clothing  etc.  Assembly,  77  Md.  396,  39  Am.  St. 
Eep.  421,  26  Atl.  505,  19  L.  E.  A.  408;  Erdman  v.  Mitchell,  207  Pa. 
St.  79,  99  Am.  St.  Eep.  783,  56  Atl.  327. 

"If  it  be  true  that  workingmen  may  combine  with  a  view,  among 
other  things,  to  getting  as  much  as  they  can  for  their  labor,  just  as 
capital  may  combine  with  a  view  to  getting  the  greatest  possible 
return,  it  must  be  true  that  when  combined  they  have  the  same  lib- 
erty that  combined  capital  has  to  support  their  interests  by  argu- 
ment, persuasion,  and  the  bestowal  or  refusal  of  those  advantages 

which  they  might   otherwise  lawfully    control The   fact   that 

the  immediate  object  of  the  act  by  which  the  benefit  to  themselves 
is  to  be  gained  is  to  injure  their  antagonist  does  not  necessarily 
make  it  unlawful  any  more  than  when  a  great  house  lowers  the  price 
of  certain  goods  for  the  purpose  and  with  the  effect  of  driving  a 
smaller  antagonist  from  the  business":  Vegelahn  v.  Guntner,  167 
Mass.  92,  57  Am.  St.  Eep.  443,  44  N.  E.  1077,  35  L.  E.  A.  722,  per 
Justice  Holmes.  This  statement  is  approved  in  State  v.  Van  Pelt, 
136  N.  C.  633,  49  S.  E.  177;  Wabash  E.  E.  Co.  v.  Hannahan,  121  Fed. 
563;  but  let  it  not  be  overlooked  that  the  views  of  Mr.  Justice  Holmes 
were  not  approved  by  the  court  of  which  he  was  then  a  member. 

Conceding  that  because  an  employe  must  assume  the  risk  of  the 
negligence  of  his  coemployes,  he  has  a  right  to  be  heard  in  the  matter 
of  who  shall  be  employed,  the  right  does  not  extend  beyond  the  rea- 
son upon  which  it  is  founded,  for  we  conceive  that  the  right  to  object 
to  a  coemploye  upon  the  ground  that  his  negligence  may  expose  others 
to  unusual  and  unnecessary  risk  is  substantially  different  from  the 
right  to  object  to  him  because  he  refuses  to  join,  or  has  been  denied 
the  right  of  joining,  an  association  of  which  the  objector  is  a  member, 
and  to  undertake  to  support  the  objection  by  referring  to  questions  of 
negligence  is  simply  to  attempt  to  sail  under  false  colors — a  practice 
which,  at  an  earlier  age,  was,  for  obvious  reasons,  pursued  chiefly  by 
pirates. 

It  has  been  vigorously  maintained  that  employes  have  no  right 
to  dictate  to  their  employer  in  the  matter  of  whom  he  shall  employ. 
But  if  an  employe  must  assume  the  risk  of  the  negligence  of  his  co- 
employes,  clearly  he  has  a  right  to  be  heard  in  the  matter  of  who 
shall  be  employed.  The  insistence  of  the  employer  on  his  right  to 
conduct  his  business  with  the  assistance  of  such  employes  as  he  sees 
fit  will  come  with  better  grace  when  he  is  willing  to  assume  the  dan- 
ger to  his  employes  arising  from  the  negligence  of  their  coemploy6s, 
instead  of  escaping  his  responsibility  by  taking  refuge  behind  the 
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barbarous  fellow-servant  rule.  "I  know  it  is  said  in  another  opinion 
in  this  case,"  says  Justice  Parker  in  National  Protective  Assn.  v. 
Gumming,  170  N.  Y.  315,  88  Am.  St.  Eep.  648,  63  N.  E.  369,  58  L. 
E.  A.  135,  "that  'workmen  cannot  dictate  to  employers  how  they 
shall  carry  on  their  business,  nor  whom  they  shall  or  shall  not  em- 
ploy'; but  I  dissent  absolutely  from  that  proposition,  and  assert  that, 
so  long  as  workmen  must  assume  all  the  risk  of  injury  that  may  come 
to  them  through  the  carelessness  of  coemployes,  they  have  the  moral 
and  the  legal  right  to  say  that  they  will  not  work  with  certain  men, 
and  the  employer  must  accept  their  dictation  or  go  without  their 
services. ' ' 

It  can  hardly  be  questioned  that  one  is  entitled  to  conduct  his  busi- 
ness solely  in  accordance  with  his  own  will  and  judgment,  so  long  as  no 
other  person  is  affected  thereby.  But  when  a  man  establishes  a  business 
in  an  inhabited  locality,  and  solicits  the  patronage  and  assistance  of 
others,  he  is  no  longer  the  only  party  interested  in  the  management 
of  the  business,  and  his  absolute  right  to  run  it  after  his  own  no- 
tion ceases.  In  fact,  the  business  is  no  longer  his,  absolutely.  If 
the  business  is  devoted  to  the  service  of  the  public,  and  derives  its 
right  to  existence  from  public  authority,  then  assuredly  the  public 
have  the  right  to  regulate  it.  If  the  business  is  of  a  private  nature, 
and  does  not  contemplate  a  public  or  quasi  public  service,  still  the 
public  have  an  undoubted  right  to  protect  themselves  by  prescrib- 
ing the  kind  of  buildings  to  be  erected,  the  sort  of  machinery  to  be 
used,  the  sanitary  measures  to  be  taken,  and  the  like.  And,  finally, 
if  employes  are  called  into  the  service,  clearly  they  have  an  inter- 
est and  a  right  to  be  heard  in  the  manner  of  how  the  business  shall 
be  conducted;  and  so  far  as  their  dependent  condition  renders  it 
impossible  for  them  to  withstand  unjust  exactions  of  the  employer  in 
the  matter  of  long  hours,  dangerous  appliance,  unsanitary  conditions, 
etc.,  it  becomes  the  right  and  the  duty  of  the  public  to  interfere 
and  award  them  protection.  The  many  statutes  enacted  within  re- 
cent years,  having  for  their  purpose  the  amelioration  of  the  condi- 
tion of  employes,  are  evidence  that  the  public  are  awakening  to 
this  duty.  The  right  of  a  person  to  conduct  his  business  according 
to  the  dictates  of  his  own  judgment  is,  after  all,  only  relative,  and 
never  absolute,  whenever  it  comes  in  touch  with  the  rights  of  others. 
And  limitations  will  continue  to  be  thrown  about  this  right  as  society 
becomes  more  closely  knit,  and  the  individual  right  is  made  more 
and  more  to  yield  to  tjie  common  good. 

In  carrying  out  their  purpose  employes  must  refrain  from  violence, 
intimidation  and  coercion,  and  if  they  do  not  their  action  may  be 
enjoiued:  Jersey  City  Printing  Co.  v.  Cassidy,  63  N.  J.  Eq.  759,  53 
Atl.  230;  Murdock  v.  Walker,  152  Pa.  St.  595,  34  Am.  St.  Eep.  678, 
25  Atl.  492;  Allis  Chalmers  Co.  v.  Eeliable  Lodge,  111  Fed.  264,  59 
L.  B.  A.  107;  United  States  v.  Hagerty,  116  Fed.  510;  Knudsen  v. 
Benn,  123  Fed.  636.     We  have  found  no  judicial  expression  of  opin- 
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ion  on  the  practice  of  some  employers  in  instigating  violence  with 
a  view  to  having  it  charged  to  the  labor  unions. 

The  argument  and  persuasion  of  employes  need  not  be  confined  to 
the  members  of  their  organization  or  to  other  workmen;  they  may 
take  proper  measures  to  induce  third  persons  to  withhold  their  pat- 
ronage from  their  employer,  in  order  to  compel  him  to  recognize 
their  demands:  See  Marx  etc.  Clothing  Co.  v.  Watson,  168  Mo. 
133,  90  Am.  St.  Eep.  440,  67  S.  W.  391,  56  L.  E.  A.  951;  State  v. 
Van  Pelt,  136  N.  C.  633,  49  S.  E.  177;  opinion  of  Justice  Holmes 
in  Plant  v.  Woods,  176  Mass.  492,  79  Am.  St.  Eep.  330,  57  N.  E.  1011, 
51  L.  E.  A.  339.  But  if  in  bringing  such  influence  to  bear  their  con- 
duct amounts  to  coercion,  they  may  be  restrained  by  injunction:  See 
Martin  v.  McFall  (N.  J.  Eq.),  55  Atl.  465;  Matthews  v.  Shankland, 
56  N.  Y.  Supp.  123,  25  Misc.  Eep.  604;  Beattie  v.  Callanan,  81  N.  Y. 
Supp.  413,  82  App.  Div.  7;  Thomas  v.  Cincinnati  etc.  Ey.  Co.,  62 
Fed.  803. 

3.  By  Employers.— If  it  is  lawful  for  employes  to  combine  and 
organize  in  order  to  further  their  interests  as  against  their  employ- 
ers, then  it  would  seem  clear  that  employers  may  combine  and  or- 
ganize to  resist,  by  all  lawful  means,  the  demands  of  their  employes: 
See  Atkins  v.  W.  A.  Fletcher  Co.  (N.  J.  Eq.),  55  Atl.  1074;  Cote  v. 
Murphy,  159  Pa.  St.  420,  39  Am.  St.  Eep.  686,  28  Atl.  190,  23  L.  E. 
A.  135;  Boyer  v.  Western  Union  Tel.  Co.,  124  Fed.  246. 

4.  By  Tradesmen  and  Others.— Competition  in  business,  though 
carried  to  the  extent  of  ruining  a  rival,  is  not  ordinarily  actionable. 
Nevertheless,  the  decided  cases  have  thrown  limitations  about  this 
general  doctrine.  Thus  in  Doremus  v.  Hennessy,  176  111.  608,  68 
Am.  St.  Eep.  203,  52  N.  E.  924,  54  N.  E.  524,  43  L.  E.  A.  797,  it  is 
held  that  where  a  person  engaged  in  the  laundry  business  refuses  to 
raise  her  price  for  her  work  in  conformity  with  a  schedule  fixed  by 
a  laundrymen's  association,  and  the  members  of  this  association 
induce  persons  to  break  their  contracts  with  her  and  induce  others 
to  refuse  to  bestow  their  patronage,  in  consequence  of  which  her 
business  is  ruined,  she  may  recover  such  damages  as  she  sustains. 
And,  according  to  Delz  v.  Winfree,  80  Tex.  400,  26  Am.  St.  Eep.  755, 
16  S.  W.  Ill,  a  petition  filed  by  a  butcher  which,  in  addition  to 
charging  that  the  defendants,  who  were  cattle  dealers,  conspired 
together  to  refuse  to  sell  cattle  to  him,  it  not  appearing  that  their 
interference  with  his  business  was  to  serve  any  legitimate  purpose 
of  their  own,  but  that  it  was  done  wantonl;^and  maliciously,  caus- 
ing, as  was  intended,  a  pecuniary  injury  to  him,  states  a  cause  of 
action.  See,  too,  Van  Horn  v.  Van  Horn,  52  N,  J.  L.  285,  20  Atl. 
485,  10  L.  E.  A.  184.  Damages  are  recoverable  where  a  conspiracy 
is  formed  to  harass  plaintiff's  employes  while  engaged  in  their  du- 
ties in  distributing  oil  to  customers,  to  threaten  customers  to  shut 
them  up  in  business  if  they  continue  to  deal  in  plaintiff's  oils,  or 
to   circulate  false   and   injurious  reports   concerning  plaintiff's   busi- 
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ness:  Standard  Oil  Co.  v.  Doyle,  26  Kj.  Law  Eep.  544,  82  S.  W. 
271. 

The  refusal  of  the  proprietors  of  patent  medicines  to  sell  to  a 
wholesale  druggist  at  the  price  fixed  for  sales  to  other  wholesalers, 
unless  he  will  agree  not  to  resell  them  except  at  specified  prices, 
which  are  the  same  prices  fixed  for  the  sale  by  all  other  druggists, 
is  not  a  boycott:  Park  &  Sons  Co.  v.  National  Druggists'  Assn.,  175 
N.  Y.  1,  96  Am.  St.  Eep.  578,  67  N.  E.  136. 

If  the  members  of  an  association  of  master  plumbers  wish  to  free 
themselves  from  the  competition  of  those  who  are  not  members, 
they  may  lawfully  accomplish  that  object  by  an  agreement  among 
themselves  not  to  deal  with  wholesalers  who  sell  plumbers'  sup- 
plies to  those  not  members  of  the  association:  Maeauley  v.  Tierney, 
19  E.  I.  255,  61  Am.  St.  Eep.  770,  33  Atl.  1,  37  L.  E.  A.  455.  See, 
too,  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  223,  40  Am.  St.  Eep.  319,  55 
N.  W.  1119,  21  L.  E.  A.  337. 

Wholesale  butchers,  for  the  piirpose  of  protection  against  dishon- 
est or  insolvent  customers,  may  agree  among  themselves  that  each 
will,  at  the  request  of  the  other,  refuse  to  deal  with  any  retail 
butcher:  Delz  v.  Winfree,  6  Tex.  Civ.  App.  11,  25  S.  W.  50.  See, 
too,  Schulten  v.  Bavarian  Brewing  Co.,  96  Ky.  224,  28  S.  W.  504. 
But  the  officers  of  a  trade  union  are  not  justified  in  combining  to 
prevent,  and  actually  preventing,  a  member  of  the  union  from  ob- 
taining employment,  merely  with  the  object  of  enforcing  the  pay- 
ment of  a  debt  due  from  him  to  the  union.  Not  only  are  they  liable 
to  the  workman  for  the  injury  so  caused,  but  the  union  itself  is 
answerable  for  their  wrongful  acts  committed  by  them  as  its  agents: 
Giblan  v.  National  Amalgamated  Laborers'  Union  (1903),  L.  E.  2 
K.  B.  Div.  600. 

III.    Force,  Coercion  and  Intimidation. 

a.  Necessity  of  Coercion. — The  principal  case,  ante,  page  477,  recog- 
nizes that  intimidation  or  coercion  is  an  essential  element  of  boy- 
cotting. For  other  authorities  of  like  import,  see  Master  Builders' 
Assn.  v.  Domascio,  16  Colo.  App.  25,  63  Pac.  782 j  Jackson  v.  Stan- 
field,  137  Ind.  592,  36  N.  E.  345,  37  N.  E.  14,  23  L.  E.  A.  588;  Marx 
etc.  Mfg.  Co.  V.  Watson,  168  Mo.  133,  90  Am.  St.  Eep.  440,  67  S.  W. 
391,  56  L.  E.  A.  951;  Toledo  etc.  Ey.  Co.  v.  Pennsylvania  Co.,  54  Fed. 
730,  738. 

b.    Manner  and  Form  of  Coercion. 

1.  In  General. — What  amounts  to  coercion  or  intimidation  must 
necessarily  depend  upon  the  facts  of  each  case  as  it  arises.  Actual 
violence,  however,  is  not  essential  to  constitute  coercion.  Other 
means  may  be  quite  as  effectual  to  coerce  or  intimidate  as  physical 
force:  See  Plant  v.  Woods,  176  Mass.  492,  79  Am.  St.  Eep.  330,  57 
N.  E.  1011,  51  L.  E.  A.  339;  Matthews  v.  Shankland,  56  N.  Y.  Supp. 
123,  25  Misc.  Eep.  604;  Crump  v.  Commonwealth,  84  Va.  927,  10  Am. 
St.  Eep.  895,  6  S.  E.  620;  Thomas  v.  Cincinnati  etc.  Ey.  Co.,  62  Fed. 
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803,  819;  American  Steel  etc.  Co.  v.  Wire  Drawers'  etc.  Unions,  90 
Fed.  608.  "The  clear  weight  of  authority  undoubtedly  is,  that  a 
man  may  be  intimidated  into  doing  or  refraining  from  doing  by  fear 
of  loss  of  business,  property  or  reputation,  as  well  as  by  dread  of 
loss  of  life,  or  injury  to  health  or  limb;  and  the  extent  of  his  fear 
need  not  be  abject,  but  only  such  as  to  overcome  his  judgment,  or 
induce  him  not  to  do  or  to  do  that  which  otherwise  he  would  have 
done  or  left  undone":  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq. 
101,  122,  30  Atl.  881. 

2.  A  Threat  of  the  Withdrawal  of  Patronage  from  wholesale  deal- 
ers, unless  they  comply  with  a  certain  condition  as  to  patronage,  does 
not  amount  to  coercion,  where  they  are  free  to  comply  with  the  con- 
dition or  not  as  they  see  fit:  Macauley  v.  Tierney,  19  E.  I.  255,  61 
Am.  St.  Eep.  770,  33  Atl.  1.  See,  too,  Bohn  Mfg.  Co.  v.  Hollis,  54 
Minn.  223,  40  Am.  St.  Rep.  319,  55  N.  W.  1119;  Park  &  Sons  Co.  v. 
National  Druggists'  Assn.,  175  N.  Y.  1,  96  Am.  St.  Rep.  578,  67  N. 
E.  136. 

3.  The  Imposition  of  Fines  and  penalties  upon  the  members  of  a 
voluntary  association  may  be  so  large  in  amount  as  to  amount  to 
intimidation  or  coercion.  If  a  person  is  injured  in  his  business  by 
the  withdrawal  of  patronage  through  the  united  action  of  an  asso- 
ciation, he  is  entitled  to  redress  where  the  concert  of  action  was 
procured  by  the  imposition  of  fines  and  penalties,  notwithstanding 
the  voluntary  acceptance  by  the  member  of  by-laws  providing  for 
the  imposition  of  coercive  fines:  Boutwell  v.  Marr,  71  Vt.  1,  76  Am. 
St.  Rep.  746,  42  Atl.  607;  Martell  v.  White,  185  Mass.  255,  102 
Am.  St.  Rep.  341,  69  N.  E.  1085,  65  L.  R.  A.  260.  See,  too,  Ertz  v. 
Produce  Exchange  Co.,  82  Minn.  173,  83  Am.  St.  Rep.  419,  84  N.  W. 
743,  51  L.  R.  A.  825;  Downes  v.  Bennett,  63  Kan.  653,  88  Am.  St. 
Rep.  256,  66  Pac.  623,  55  L.  R.  A.  560. 

4.  The  Practice  of  Picketing  a  place  of  business  may  be  lawful 
or  unlawful  according  to  the  manner  in  which  it  is  conducted, 
whether  done  by  an  individual  or  in  pursuance  to  an  agreement  be- 
tween two  or  more.  The  law  does  not  condemn  such  action,  so  long 
as  the  means  employed  to  induce  employes  to  quit  the  service  or  the 
public  to  withhold  its  patronage  are  peaceable  and  confined  to 
solicitation  and  persuasion:  Krebs  v.  Rosenstein,  66  N.  Y.  Supp.  42, 
31  Misc.  Rep.  661;  Levy  v.  Rosenstein,  66  N.  Y.  Supp.  101,  56  App. 
Div.  618,  67  N.  Y,  Supp.  630;  Mills  v.  United  States  Printing  Co., 
99  App.  Div.  605,  91  N.  Y.  Supp.  185;  Union  Pac.  R.  R.  Co.  v.  Ruef,  120 
Fed.  102,  124.  "Mere  picketing,"  says  Justice  Andrews,  "if  it  is 
peaceful,  if  there  is  no  threat  or  intimidation,  if  it  is  confined  to  simple 
persuasion,  I  do  not  regard  in  any  sense  as  unlawful,  whatever  may 
be  the  motive  of  the  picketers":  Foster  v.  Retail  Clerks'  Protective 
Assn.,  78  N.  Y.  Supp.  860,  39  Misc.  Eep.  48.  Persons  may  be  peace- 
ably persuaded,  provided  the  method  employed  is  not  a  nuisance  to 
other    people:    Lyons  v.  Wilkins   (1899),  L.  E.  1  Ch.  Div.  255.     As 
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stated  by  Lindley,  M.  R.,  in  the  above  case,  "to  watch  or  beset 
a  man's  house  with  a  view  to  compel  him  to  do  or  not  to  do  what  is 
lawful  for  him  not  to  do  or  do  is  wrongful  and  without  lawful  au- 
thority, unless  some  reasonable  justification  for  it  is  consistent  with 
the  evidence.  Such  conduct  seriously  interferes  with  the  ordinary 
comfort  of  human  existence  and  ordinary  enjoyment  of  the  House 
beset,  and  such  conduct  would  support  an  action  on  the  case  for  a 
nuisance   at   common   law." 

Where  picketing,  patroling,  or  marching  is  carried  on  with  abuse, 
threats  or  violence  calculated  to  intimidate  or  coerce,  it  becomes 
unlawful  and  will  be  enjoined:  Beaton  v.  Tarrant,  102  111.  App.  124; 
Christensen  v.  Kellogg,  110  111.  App.  61;  Beck  v.  Eailway  Teamsters' 
Protective  Union,  118  Mich.  497,  74  Am.  St.  Eep.  421,  77  N.  W.  13, 
42  L.  E.  A.  407;  Vegelahn  v.  Guntner,  167  Mass.  92,  57  Am.  St.  Eep. 
443,  44  N.  E.  1077,  35  L.  E.  A.  722;  Herzog  v.  Fitzgerald,  77  N.  Y. 
Supp.  366,  74  App.  Div.  110;  Consolidated  Steel  etc.  Co.  v.  Murray, 
80  Fed.  811;  Southern  Ey.  Co.  v.  Machinists'  Local  Union,  111  Fed. 
49.  Marching  with  music  and  banners  in  the  highway  adjacent  to 
the'  complainant's  mine  was  enjoined  in  Mackall  v.  Eatchford,  82 
Fed.  41;  and  the  carrying  of  a  banner  in  front  of  the  complainant's 
factory  with  the  inscription,  "Lasters  are  requested  to  keep  away 
from  P.  P.  Sherry's.  Per  order  L.  P.  U., "  was  enjoined  in  Sherry 
V.  Perkins,  147  Mass.  212,  9  Am.  St.  Eep.  689,  17  N.  E.  307.  In 
Eeinecke  Coal  Min.  Co.  v.  Wood,  112  Fed.  477,  the  maintenance  of 
armed  camps  near  the  mines  of  the  complainants  to  compel  the  miners 
to  join  the  union  by  a  display  of  force  and  compel  a  strike  unless 
the  union  scale  of  wages  was  adopted,  the  campers  indulging  in 
threats   and  assaults,   was   enjoined. 

To  use  the  language  of  Vice-Chancellor  Stevenson  in  W.  A.  Fletcher 
Co.  v.  International  Assn.  of  Machinists  (N.  J.  Eq.),  55  Atl.  1077: 
"Picketing  may  be  lawful;  picketing  may  be  unlawful.  Whether 
picketing  is  lawful  or  unlawful  depends  wholly  upon  the  purpose  with 
which  it  is  carried  on,  or  perhaps  it  would  be  more  accurate  to  say, 
the  effect  wuich  is  produced  by  it.  If  the  purpose  and  effect  are  to 
intimidate,  to  interfere  with  the  liberty  of  workmen  in  seeking  em- 
ployment, to  interfere  with  what  in  another  case  I  called  the  em- 
ployer's right  to  have  labor  flow  freely  to  him,  so  that  a  reasonably 
courageous  person  would  be  restrained  from  offering  his  labor  to 
such  an  employer,  then  picketing  is  unlawful,  and,  where  the  other 
necessary  conditions  for  the  interference  of  a  court  of  equity  exist, 
will  be  prohibited  by  an  injunction. 

"If,  however,  the  picketing  is  carried  on  for  the  mere  purpose 
of  obtaining  information,  or  for  the  purpose  of  conveying  information 
to  persons  seeking  or  willing  to  receive  the  same,  or  even,  in  some 
cases,  for  the  purpose  of  bringing  orderly  and  peaceable  persuasions 
to  bear  upon  the  minds  of  men  who  desire  to  listen  to  the  same, 
the  object  of  such  persuasions  not  including  in  any  way  the  disruption 
Am.  St.  Rep.,  Vol.  103—32 
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of  an  existing  contract  for  labor,  then  there  may  be  no  unlawful 
element  in  the  picketing,  and  carrying  it  on  may  found  no  action 
even  in  law,  and  certainly  may  not  call  for  any  interference  on  the 
part  of  a  court  of  equity." 

Again,  to  use  the  language  of  Vice-Chancellor  Beed  in  Cumberland 
Glass  Mfg.  Co.  V.  Glass  Bottle  Blowers'  Assn.,  59  N.  J.  Eq.  49,  46 
Atl.  208:  "It  is  entirely  settled  that  the  moment  that  individuals, 
either  singly  or  in  company,  for  the  purpose  of  compelling  a  master 
to  accede  to  their  views,  use  force  or  threats  of  force,  or  in  any 
way  injure  or  threaten  to  injure,  either  the  master  or  those  working 
or  wishing  to  work  for  him,  the  acts  become  illegal.  Interference 
with  the  movements  of  employes  in  passing  in  and  out  of  their  em- 
ployer's factory,  or  the  use  of  abusive  language  upon  the  street  or 
elsewhere  toward  such  employes,  indeed  any  conduct  which  is  calcu- 
lated to  induce  those  working  or  wishing  to  work,  against  their  wish, 
to  abandon  their  work  or  their  intention  to  seek  work,  are  within 
the  limits  of  coercive  conduct.  There  is  no  contrariety  of  judicial 
view  in  respect  to  the  illegality  in  the  use  of  any  act  which  is  cal- 
culated to  coerce,  but  in  respect  to  what  a,cts  are  to  be  regarded  as 
coercive,  there  is  naturally  more  difference  in  judicial  sentiment.  It 
finds  expression  mainly  upon  the  fact  of  'picketing' — that  is,  by 
relays  of  guards  in  front  of  a  factory  or  the  place  of  business  of 
the  employer,  for  the  purpose  of  watching  who  should  enter  or  leave 
the  same.'  .... 

"I  cannot  say  that  the  law  is  so  settled  that  a  preliminary  in- 
junction can  go  upon  the  notion  that  picketing,  without  some  other 
act  evidential  of  coercion,  is  in  itself  evidence  of  intimidation.  The 
decision  of  the  question,  I  think,  must  depend  upon  the  circumstances 
surrounding  each  case.  There  must  be  taken  into  account  the  size 
of  the  guard,  the  extent  of  their  occupation  of  the  street,  and  what 
they  say  and  do.  Taking  every  circumstance  into  account,  if  it 
appears  that  the  purpose  of  the  picketing  is  to  interfere  with  those 
passing  into  or  out  of  the  works,  or  those  wishing  to  pass  into  the 
works,  by  other  than  persuasive  means,  it  is  illegal.  If  the  design 
of  the  picketing  is  to  see  who  can  be  the  subject  of  persuasive  in- 
ducements, such  picketing  is  legal." 

5.  Distribution  of  Literature.— Employes  will  not  be  enjoined  from 
sending  circulars  to  customers  of  their  employer  requesting  them 
not  to  deal  with  their  employer  until  he  has  adjusted  his  differences 
with  his  employes,  if  such  circulars  are  not  shown  to  contain  any 
threats  or  intimidation:  Sinsheimer  v.  United  Garment  Workers,  77 
Hun,  215,  28  N.  Y.  Supp.  321;  Cohen  v.  United  Garment  Workers,  72 
N.  Y.  Supp.  341,  35  Misc.  Eep.  748.  See,  too,  Mayer  v.  Journeymen 
Stonecutters'  Assn.,  47  N.  J.  Eq.  519,  20  Atl.  492.  But  where  the 
literature  circulated  among  customers  and  patrons,  whether  they  are 
circulars,  posters,  handbills,  or  resolutions,  contain  threats  of  loss 
of  business,  or  the  incurring  of  expense  and  damage,  of  such  a  char- 
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aeter  as  properly  to  be  regarded  as  coercive,  unless  they  withdraw 
or  withhold  their  patronage  from  the  offending  employer,  the  cir- 
culation or  distribution  of  such  literature  has  in  many  cases  been 
restrained  by  an  injunction:  Barr  v.  Essex  Trades  Council,  53  N.  J. 
Eq.  101,  30  Atl.  881;  Matthews  v.  Shankland,  56  N.  Y.  Supp.  123, 
25  Misc.  Eep.  604;  Old  Dominion  Steamship  Co.  v.  McKenna,  30  Fed. 
48;  Casey  v.  Cincinnati  Typographical  Union,  45  Fed.  135,  12  L.  E. 
A.  193.  And  an  injunction  will  not  be  refused  because  the  statements 
and  reports  circulated  may  be  libelous:  Beck  v.  Kailway  Teamsters' 
Protective  Assn.,  118  Mich.  497,  74  Am.  St.  Eep.  421,  77  N.  W.  13, 
42  L.  E.  A.  407. 

Allegations  that  persons  constituting  a  certain  lumber  association 
have,  because  of  plaintiff's  refusal  to  join  the  association,  maliciously 
distributed  circulars  requesting  the  withdrawal  of  patronage  from 
him  until  he  should  come  to  the  terms  of  the  association,  thereby 
influencing  others  not  to  deal  with  him,  to  his  injury,  are  held  to 
state  a  cause  of  action  in  Olive  v.  Van  Patten,  7  Tex.  Civ.  App.  630, 

25  S.  W.  428.  Circulating  false  reports  to  injure  and  ruin  a  business 
is  actionable:  Brown  v.  American  Freehold  Land  etc.  Co.  (Tex.),  80 
S.  W.  985.     In  a  recent  Kentucky  case   (Standard  Oil  Co.  v.  Doyle, 

26  Ky.  Law  Eep.  544,  82  S.  W.  271),  the  Standard  Oil  Company  was 
mulcted  in  damages  for  pursuing  its  well-known  tactics  to  drive  a 
competitor  out  of  business.  "It  was  most  assuredly  unlawful,"  said 
the  court,  "to  obstruct,  harass,  and  annoy  appellee's  employes  when 
engaged  in  the  discharge  of  their  duties  in  selling  and  distributing 
oils  to  appellee's  customers;  to  threaten  customers  of  appellee  to  shut 
them  up  in  their  business  if  they  continued  to  deal  in  appellee's  oils; 
to  cause  and  procure  false  and  injurious  reports  concerning  appellee 
and  his  business  to  be  circulated  in  Lexington  and  vicinity;  and  to 
procure  the  appellee's  arrest  and  prosecution  on  false  charges  in  con- 
nection with  his  business  in  the  sale  of  oils  for  the  purpose  of  estrang- 
ing and  alienating  the  acquaintances  and  patrons  of  appellee." 

IV.  Motive  and  Justification  of  Acts. 
The  assertion  is  frequently  made  that  an  act  lawful  in  itself  is 
not  converted  into  an  unlawful  act  by  a  bad  or  malicious  motive; 
or,  as  otherwise  expressed,  if  one  has  a  lawful  right  to  do  a  thing, 
the  motive  by  which  he  is  actuated  is  immaterial:  See  Fisher  v. 
Feige,  137  Cal.  39,  92  Am.  St.  Eep.  77,  69  Pac.  618;  Heywood  v. 
Tillson,  75  Me.  225,  46  Am.  Eep.  373;  Bordeaux  v.  Greene,  22  Mont. 
254,  74  Am.  St.  Rep.  600,  56  Pac.  218;  Huber  v.  Merkel,  117  Wis. 
355,  98  Am.  St.  Eep.  933,  94  N.  W.  354.  While  we  are  not  prepared 
to  state  with  what  qualifications  this  doctrine  should  be  taken,  we 
nevertheless  have  little  doubt  that  they  exist.  If  our  law  has  not 
already  reached  that  stage  of  development,  it  probably  will,  where 
the  doing  of  an  act  to  the  injury  of  another,  out  of  pure  malice  and 
with  no  advantage  to  the  actor,  will  not  be  countenanced  simply 
because  the  act  is  in  itself  lawful.     It  is  worthy  of  notice  that  legis- 
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latures  have  been  active  in  this  field  of  the  law.  For  example,  spite 
fences  have  been  forbidden:  Horan  v.  Byrnes,  72  N.  H.  93,  101  Am. 
St.  Kep.  670,  54  Atl.  945,  62  L.  E.  A.  602.  And  so  has  the  wasting 
of  subterranean  waters:  Huber  v.  Merkel,  117  Wis.  355,  98  Am.  St. 
Bep.  933,  94  N.  W.  354.  It  is  true  this  Wisconsin  statute  was  pro- 
nounced unconstitutional,  but  this  was  due  to  the  court's  misconcep- 
tion of  the  law  governing  the  right  of  coterminous  owners  in  respect 
to  percolating  waters:  See  the  monographic  note  to  Katz  v.  Walkin- 
shaw,  99  Am.  St.  Eep.  66-75. 

There  are  cases  holding  that  a  man  may,  without  laying  himself 
liable  for  damages,  maliciously  induce  others  to  withhold  their  busi- 
ness patronage  from  a  third  person:  Guethler  v.  Altman,  26  Ind.  App. 
587,  84  Am.  St.  Eep.  313,  60  N.  E.  355;  Payne  v.  Western  etc.  E.  E. 
Co.,  13  Lea,  507,  49  Am.  Eep.  666.  Other  authorities  take  quite  a 
different  view  as  to  the  lawfulness  of  such  conduct  and  as  to  the  liabil- 
ity of  the  actor  for  the  consequences:  Graham  v.  St.  Charles  St.  E.  E. 
Co.,  47  La.  Ann.  214,  49  Am.  St.  Eep.  366,  16  South.  806,  27  L.  E.  A. 
416;  Delz  v.  Winfree,  80  Tex.  400,  26  Am.  St.  Eep.  755,  16  S.  W.  111. 
In  the  recent  case  of  State  v.  Van  Pelt,  136  N.  C.  633,  49  S.  E.  177, 
where  alleged  boycottcrs  were  tried  for  criminal  conspiracy,  it  was 
held  that  the  motives  which  prompted  the  defendants  did  not  change 
or  affect  the  legal  quality  of  their  acts. 

The  question  of  motive  in  this  connection  was  under  consideration 
in  National  Protective  Assn.  v.  Cumming,  170  N.  Y.  315,  88  Am.  St. 
Eep.  648,  63  N.  E.  369,  58  L.  E.  A.  135,  where  Justice  Parker  said: 
"I  wish  to  again  call  attention  to  the  rules  quoted,  and  particularly 
to  so  much  of  them  as  intimates  that  if  the  motive  be  unlawful 
or  be  not  for  the  good  of  the  organization  or  some  of  its  members, 
but  prompted  wholly  by  malice  and  a  desire  to  injure  others,  then 
an  act  which  would  be  otherwise  legal  becomes  unlawful.  To  state 
it  concretely,  if  an  organization  strikes  to  help  its  members,  the 
strike  is  lawful.  If  its  purpose  be  merely  to  injure  nonmembers, 
it  is  unlawful.  If  the  organization  notifies  the  employer  that  its 
members  will  not  work  with  nonmembers,  and  its  real  object  is  to 
benefit  the  organization  and  secure  employment  for  its  members,  it 
is  lawful.  If  its  sole  purpose  be  to  prevent  nonmembers  working, 
then  it  is  unlawful.  I  do  not  assent  to  this  proposition,  although 
there  is  authority  for  it.  It  seems  to  me  illogical  and  little  short  of 
absurd  to  say  that  the  every-day  acts  of  the  business  world,  appar- 
ently within  the  domain  of  competition,  may  be  either  lawful  or  un- 
lawful, according  to  the  motive  of  the  actor.  If  the  motive  be  good, 
the  act  is  lawful;  if  it  be  bad,  the  act  is  unlawful.  Within  all  the 
authorities  upholding  the  principle  of  competition,  if  the  motive  be 
to  destroy  another's  business  in  order  to  secure  business  for  yourself, 
the  motive  is  good;  but,  according  to  a  few  recent  authorities,  if 
you  do  not  need  the  business,  or  do  not  wish  it,  then  the  motive  is 
bad;  and  some  court  may  say  to  a  jury  that  a  given  act  of  com- 
petition which    destroyed    A's   business   was   legal    if   the    act    was 
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prompted  by  a  desire  on  the  part  of  the  defendant  to  secure  to  him- 
self the  benefit  of  it,  but  illegal  if  its  purpose  was  to  destroy  A 'a 
business  in  revenge  for  an  insult  given." 

The  opinion  seems  to  have  prevailed  in  England  that  the  motive 
back  of  a  combination  is  immaterial:  See  Allen  v.  Flood  [1898],  L.  B. 
App.  Cas.  1.  But  this  proposition  appears  to  be  taken  with  some 
qualification  in  Quinn  v.  Leathern  [1901],  L.  R.  App.  Cas.  495,  514, 
where  Lord  Shand  makes  this  observation:  "As  to  the  vital  distinc- 
tion between  Allen  v.  Flood  and  the  present  case,  it  may  be  stated 
in  a  single  sentence.  In  Allen  v.  Flood  the  purpose  of  the  defendant 
was  by  the  acts  complained  of  to  promote  his  own  trade  interest, 
which  it  was  held  he  was  entitled  to  do,  although  injurious  to  his 
competitors;  whereas  in  the  present  case,  while  it  is  clear  there  was 
combination,  the  purpose  of  the  defendants  was  to  injure  the  plain- 
tiff in  his  trade  as  distinguished  from  the  intention  of  legitimately 
advancing  their  own  interests." 

The  utterances  of  the  supreme  court  of  Massachusetts  are  sug- 
gestive on  this  question.  The  following  extract  is  from  Plant  v. 
Woods,  176  Mass.  492,  79  Am.  St.  Rep.  330,  57  N.  E.  1011,  51  L.  R.  A. 
339:   "It  is  said,  also,  that  where  one  has  a  lawful  right  to  do  a 

thing,   the  motive  by  which   he  is  actuated  is  immaterial If 

the  meaning  of  this  and  similar  expressions  is  that  where  a  person 
has  the  lawful  right  to  do  a  thing  irrespective  of  his  motive,  his 
motive  is  immaterial,  the  proposition  is  a  mere  truism.  If,  however, 
the  meaning  is  that  where  a  person,  if  actuated  by  one  kind  of  mo- 
tive, has  a  lawful  right  to  do  a  thing,  the  act  is  lawful  when  done 
under  any  conceivable  motive,  or  that  an  act  lawful  under  one  set 
of  circumstances  is  therefore  lawful  under  every  conceivable  set  of 
circumstances,  the  proposition  does  not  commend  itself  to  us  as  either 

logically  or  legally  accurate In  many  cases  the  lawfulness  of 

an  act  which  causes  damage  to  another  may  depend  upon  whether 
the  act  is  for  a  justifiable  cause;  and  this  justification  may  be  found 
sometimes  in  the  circumstances  under  which  it  is  done,  irrespective 
of  motive,  sometimes  in  the  motive  alone,  and  sometimes  in  the  cir- 
cumstances and  motive  combined." 

Again,  in  Martell  v.  White,  185  Mass.  255,  102  Am.  St.  Rep.  341, 
69  N.  E.  1085,  65  L.  R.  A.  260,  Justice  Hammond  has  this  to  say:  "At 
this  stage  of  the  judicial  inquiry  it  cannot  be  necessary  to  enter 
upon  a  course  of  reasoning  or  to  cite  authorities  in  support  of  the 
proposition  that  while  a  person  must  submit  to  competition  he  has 
the  right  to  be  protected  from  malicious  interference  with  his  busi- 
ness. The  rule  is  well  stated  in  Walker  v.  Cronin,  107  Mass.  555, 
564,  in  the  following  language:  'Everyone  has  a  right  to  enjoy  the 
fruits  and  advantages  of  his  own  enterprise,  industry,  skill  and 
credit.  He  has  no  right  to  be  protected  against  competition;  but  he 
has  a  right  to  be  free  from  malicious  and  wanton  interference,  dis- 
turbance or  annoyance.     If  disturbance  or  loss  come  as  a  result  of 
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competition,  or  the  exercise  of  like  rights  by  others,  it  is  damnum 
absque  injuria,  unless  some  superior  right  by  contract  or  otherwise 
is  interfered  with.  But  if  it  come  from  the  merely  wanton  or  ma- 
licious acts  of  others,  without  the  justification  of  competition  or  the 
service  of  any  interest  or  lawful  purpose,  it  then  stands  upon  a 
different  footing.' 

"In  a  case  like  this,  where  the  injury  is  intentionally  inflicted,  the 
crucial  question  is  whether  there  is  justifiable  cause  for  the  act. 
If  the  injury  be  inflicted  without  just  cause  or  excuse,  then  it  is 
actionable:  Bowen,  L.  J.,  in  Mogul  Steamship  Co.  v.  McGregor,  23 
Q.  B.  Div.  598,  613;  Plant  v.  Woods,  176  Mass.  492,  79  Am.  St.  Rep. 
330,  57  N.  E.  1011,  51  L.  R.  A.  339.  The  justification  must  be  as 
broad  as  the  act  and  must  cover  not  only  the  motive  and  the  pur- 
pose, or,  in  other  words,  the  object  sought,  but  also  the  means  used." 

The  foregoing  doctrine  will  be  found  supported  by  the  following 
cases  in  other  jurisdictions:  State  v.  Stockford  (Conn.),  58  Atl.  769; 
West  Virginia  Transp.  Co.  v.  Standard  Oil  Co.,  50  W.  Va.  611,  88 
Am.  St.  Eep.  895,  40  S.  E.  591,  56  L.  R.  A.  804;  State  v.  Huegin,  110 
Wis.  189,  85  N.  W.  1046;  Toledo  etc.  Ry.  Co.  v.  Pennsylvania  Co., 
54  Fed.  730,  738,  19  L.  R.  A.  387;  Thomas  v.  Cincinnati  etc.  Ry.  Co., 
62  Fed.  803,  818.  And  see  Aikens  v.  Wisconsin,  195  U.  S.  194,  25  Sup. 
Ct.  Rep.  3,  where  it  is  held  that  a  statute  forbidding  combinations  for 
the  purpose  of  willfully  or  maliciously  injuring  another  in  his  reputa- 
tion, trade,  business  or  profession,  does  not  contravene  the  fourteenth 
amendment  so  far  as  it  applies  to  a  combination  made  from  solely 
malevolent  motives. 

V.  Interference  with  Prospective  Customers. 
It  would  seem  immaterial,  so  far  as  concerns  the  lawfulness  of  a 
boycott,  whether  the  interference  with  the  complainant's  business  is 
in  respect  to  existing  patrons  or  to  prospective  ones.  To  interfere 
with  the  patronage  of  the  one  class  might  prove  quite  as  destructive 
as  to  interfere  with  the  patronage  of  the  other.  This  is  one  of  the 
principles  recognized  in  the  principal  case:  See  ante,  p.  477. 

VI.     Redress  of  Wrongs  and  Enforcement  of  Liability. 

a.  Persons  Entitled  to  Relief.— A  plaintiff  cannot  enjoin  a  volun- 
tary unincorporated  association  from  fining  or  expelling  one  of  its 
members  for  his  violation  of  a  by-law  of  the  association  prohibiting 
him  from  trading  with  the  plaintiff,  or  from  trading  with  others 
who  do  trade  with  him,  since  the  plaintiff  is  affected  only  in  an 
indirect  manner:  Downes  v.  Bennett,  63  Kan.  653,  88  Am.  St.  Eep. 
256,  66  Pae.  623,  55  L.  R.  A.  560. 

An  ex-member  of  an  unlawful  combination  in  restraint  of  trade 
who  participated  in  the  adoption  of  its  constitution  and  by-laws  is 
not  estopped  to  maintain  an  action  against  such  association  for 
damages  for  being  boycotted  by  it  after  his  expulsion  for  a  violation 
of  such  by-laws:  Ertz  v.  Produce  Exchange  Co.,  82  Minn.  173,  S3 
Am.  St.  Rep.  419,  84  N.  W.  743,  51  L.  R.  A.  825. 
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b.    Preventive  Remedies. 

1.  An  Injunction  is  the  favorite  remedy  to  stay  the  destructive 
effects  of  a  boycott.  Here,  as  elsewhere,  it  is  granted  on  the  ground 
of  the  inadequacy  of  legal  remedies:  Toledo  etc.  Ey.  Co.  v.  Penn- 
sylvania Co.,  54  Fed.  730,  19  L.  R.  A.  387;  Nashville  etc.  Ry.  Co.  v. 
McConnell,  82  Fed.  65;  Southern  Ry.  Co.  v.  Machinists'  Local  Union, 
111  Fed.  49.  But  the  power  to  grant  injunctive  relief  in  such  cases 
must  be  exercised  with  caution,  and  equity  will  not  lend  its  re- 
straining arm  unless  the  complainant  is  without  adequate  legal  rem- 
edies: Atkins  V.  W.  &  A.  Fletcher  Co.  (N.  J.  Eq.),  55  Atl.  1074; 
Longshore  Printing  Co.  v.  Howell,  26  Or.  527,  46  Am.  St.  Rep.  640, 
.38  Pac.  547,  28  L.  R.  A.  464;  Manufacturers'  Outlet  Co.  v.  Langley, 
20  R.  I.  86,  37  Atl.  535.  An  injunction  will  not  be  refused  because 
the  acts  sought  to  be  restrained  constitute  a  crime:  Underhill  v. 
Murphy,  25  Ky.  Law  Rep.  1731,  78  S.  W.  482;  Consolidated  Steel  etc. 
Co,  V.  Murray,  80  Fed.  811;  Union  Pac.  R.  R.  Co.  v.  Ruef,  120  Fed. 
102. 

2.  A  Complaint  in  a  Suit  for  damages  and  for  an  injunction  to 
prevent  boycotting,  which  deals  in  generalities  throughout,  and  does 
not  state  any  specific  overt  acts  done  in  pursuance  of  the  conspiracy 
charged,  nor  specify  what  particular  threats  were  made,  or  what 
amount  or  sort  of  force  was  used,  or  what  character  of  menace  was 
exercised,  or  how  the  business  was  to  be  boycotted,  or  set  out  the 
substance  of  publications  and  circulars  alleged  to  have  been  distrib- 
uted to  prevent  dealing  with  the  plaintiff,  is  insufficient  on  special 
demurrer  for  uncertainty,  if  not  on  general  demurrer:  Davitt  v.  Amer- 
ican Bakers'  Union,  124  Cal.  99,  56  Pac.  775.  As  to  the  propriety 
and  necessity,  in  a  suit  to  restrain  boycotting,  of  setting  out  in  the 
petition  each  step  taken  to  establish  the  boycott,  see  Park  &  Sons 
Co.  V.  National  Druggists'  Assn.,  52  N.  Y.  Supp.  475,  30  App.  Div.  508. 

c.  Compensatory  Relief. — Where  a  person's  business  is  ruined  or 
injured  by  means  of  boycotting,  those  responsible  therefor  may  be 
held  liable  in  damages:  Doremus  v.  Hennessy,  176  III.  608,  68  Am. 
St.  Rep.  203,  52  N.  E.  924,  54  N.  E.  524,  43  L.  R.  A.  797;  Standard 
Oil  Co.  V.  Doyle,  26  Ky.  Law  Rep.  544,  82  S.  W.  271;  Old  Dominion 
Steamship  Co.  v.  McKenna,  30  Fed.  48;  Templeton  v.  Russell  (1893), 
L.  R.  1  Q.  B.  715. 

d.  Criminal  Liability.— The  means  by  which  a  boycott  is  sought 
to  be  established  may  amount  to  a  criminal  conspiracy:  State  v. 
Glidden,  55  Conn.  46,  3  Am.  St.  Rep.  33,  8  Atl.  890;  State  v.  Stock- 
ford  (Conn.),  58  Atl.  769;  People  v.  McFarlin,  89  N.  Y.  Supp.  827, 
43  Misc.  Rep.  591.  Compare,  however,  the  recent  case  of  State  v. 
Van  Pelt,  136  N.  C.  633,  49  S.  E.  177.  Where  a  boy  finds  a  poster 
in  the  street,  which  is  one  of  many  that  have  been  printed  by  alleged 
conspirators  to  injure  a  business,  and  posts  it  up  for  fun,  not  having 
any  acquaintance  or  connection  with  the  alleged  conspirators,  he  can- 
not be  convicted  of  the  crime  of  conspiracy  under  the  New  York 
statutes:  People  v.  Chandler,  66  N.  Y.  Supp.  391,  54  App.  Div.  111. 
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HENSLIN  V.  WHEATON". 

[91  Minn.  219,  97  N.  W.  882.] 

PHYSICIANS— Malpractice.— In  the  Use  of  X-Bays  by  physi- 
cians to  locate  a  foreign  substance  in  the  lungs  of  a  patient,  the 
rule  applicable  to  the  care  and  skill  required  of  them  toward  patients 
in  other  cases  applies — that  is,  they  are  held  to  ordinary  care  and 
prudence,     (p.  505.) 

PHYSICIANS— Malpractice  in  Use  of  X-Rays— Testimony.— 
A  physician  who  uses  X-rays  to  locate  a  foreign  substance  in  the 
lungs  of  a  patient,  and  not  to  treat  any  disease  or  ailment,  is  not 
entitled  to  have  his  skill  and  care  in  so  doing  determined  by  physi- 
cians of  his  own  school.  His  negligence  and  unskillfulness  may  be 
testified  to  by  an  electrical  expert  who  is  not  a  physician,     (p.  506.) 

S.  C.  Olmstead  and  Charles  H.  Taylor,  for  the  appellant. 
C.  D.  and  Thomas  D.  O'Brien,  for  the  respondents. 

^^®  BKOWN",  J.  Action  to  recover  damages  for  personal  in- 
juries alleged  to  have  heen  caused  by  the  negligence  and  un- 
skillfulness of  defendants.  The  action  was  dismissed  on  the 
trial  in  the  court  below,  and  the  plaintiff  appealed  from  an 
order  denying  a  new  trial. 

220  rpi^g  facts  are  as  follows:  Plaintiff,  under  the  impression 
that  he  had  inhaled  into  his  lungs  the  gold  crown  of  one  of  his 
teeth,  went  to  defendants,  who  are  practicing  physicians  and 
surgeons,  for  medical  advice  and  treatment.  He  informed  one 
of  defendants  of  his  trouble — the  fact  that  he  had  inhaled  the 
gold  crown — and  was  anxious  to  know  what  could  be  done  to 
relieve  him.  For  the  purpose  of  locating  the  crown,  if  any- 
where in  his  lungs,  defendants  applied  the  X-rays  to  his  person. 
He  was  exposed  to  this  device  on  several  different  occasions, 
one  or  two  skiagraphs  being  taken;  biit  the  efforts  to  locate  the 
crown  by  this  method  were  unsuccessful.  Plaintiff  suffered  no 
particular  inconvenience  from  the  fact  that  it  was  in  his  lungs, 
but  he  was  anxious  to  have  it  located,  and,  if  possible,  removed. 
About  two  weeks  subsequent  to  the  application  of  the  X-rays 
to  his  person  there  appeared  upon  his  back  what  is  termed  an 
'*X-ray  bum."  This  was  very  painful,  and  did  not  immediately 
yield  to  medical  treatment,  or  become  wholly  healed  for  con- 
siderable time,  though  it  appears  to  have  been  wholly  healed 
at  the  time  of  the  trial  of  the  action.  On  the  theory  and  claim 
that  defendants  were  negligent  and  unskillful  in  applying  the 
X-rays  to  his  person,  this  action  was  brought  to  recover  dam- 
ages. 
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This  is  the  first  case  to  come  before  us  involving  alleged  neg- 
ligence on  the  part  of  physicians  in  applying  the  recently  dis- 
covered X-rays,  and  no  rule  of  care  in  such  cases  has  been  laid 
down.  But  there  can  be  no  doubt  that  the  rule  applicable  to 
the  care  and  skill  required  of  physicians  toward  their  patients 
in  other  cases  applies.  That  rule  was  stated  in  Martin  v.  Court- 
ney, 87  Minn.  197,  91  K  W.  487,  in  the  following  language: 
"The  legal  obligation  of  the  physician  to  his  patient,  where 
his  conduct  is  questioned  in  an  action  of  this  character,  demands 
of  him  no  more  than  the  exercise  of  such  reasonable  care  and 
skill  as  is  usually  given  by  physicians  or  surgeons  in  good  stand- 
ing.^'  The  rule  is  one  of  ordinary  care  and  prudence,  and  the 
question  presented  in  the  case  at  bar  is  whether  the  evidence  re- 
ceived and  that  offered  on  the  trial  tended  to  show  a  failure 
on  the  part  of  defendants  to  exercise  such  care. 

Plaintiff  testified  in  support  of  the  allegations  of  the  com- 
plaint that  the  exposure  of  his  person  to  the  X-rays  was  made 
for  too  long  a  period  of  time,  and  that  the  tube  or  bulb  through 
which  the  rays  are  generated  was  placed  too  close  to  his  body. 
He  testified  to  the  number  -^*  of  times  the  X-rays  were  ap- 
plied, and  the  length  of  time — from  thirty  to  forty  minutes  on 
each  occasion — and  that  the  tube  of  the  apparatus  was  placed 
within  two  inches  of  his  person  in  each  instance,  except  one. 

Plaintiff  then  called  Professor  Freeman  as  an  expert  wit- 
ness, who  testified  that  he  was  familiar  with  electricity,  and 
had  been  from  childhood;  that  he  had  taught  it  for  a  number 
of  years;  that  he  knew  the  X-ray  and  its  properties;  that  he  had 
been  a  professor  of  physical  sciences  at  the  State  Normal  School 
at  Winona;  that  he  had  used  the  X-ray  more  or  less  since  its 
discovery  b}^  Koentgen  in  demonstrations  and  diagnoses,  and  in 
lectures  before  classes  in  physics  and  classes  in  the  study  of 
therapeutical  methods.  He  disclosed  that  he  was  thoroughly 
familiar  with  the  apparatus,  and  had  used  both  the  coil  and 
static  machines,  and  had  examined  frequently  the  style  of  ma- 
chine used  by  defendants.  In  short,  the  foundation  was  fully 
laid  for  his  opinion  as  an  expert  touching  the  questions  involved 
in  the  case.  Plaintiff  sought  to  prove  by  him  that  it  was  neg- 
ligence to  apply  the  X-ray  to  the  person  of  a  patient  with  the 
tube  only  two  inches  from  the  body;  that  the  effect  of  the  X- 
ray  \ipon  the  body,  and  the  extent  or  degree  the  flesh  would  be 
affected,  is  determined  by  the  nearness  of  the  exposure;  and 
also  whether  the  nearness  of  the  exposure  was  likely  to  cause  an 
X-ray  bum,    when,  if  farther  removed,  such  would  not  result. 


606  American  State  Reports,  Vol.  103.         [Minn. 

In  short,  the  testimony  of  this  witness,  if  received,  would  tend 
to  show  unskillfulness  and  negligence  on  the  part  of  defendants. 

Defendants  objected  to  all  such  evidence  on  the  ground  that 
the  witness  was  not  a  physician  and  surgeon,  and  was  incom- 
petent to  testify  against  them,  under  the  rule  announced  in  the 
case  of  Martin  v.  Courtney,  75  Minn.  255,  77  N.  W.  813,  which 
objection  the  court  sustained.  The  ruling  is  assigned  as  er- 
ror. It  was  held  in  that  case  that,  in  an  action  against  a  phy- 
sician or  surgeon  for  malpractice — unskillfulness  in  treatment 
being  charged — the  physician  was  entitled  to  have  the  propriety 
of  his  treatment  tested  by  physicians  of  the  same  school;  that, 
if  a  physician  of  the  allopathic  school  be  sued  for  malpractice, 
the  question  whether  his  treatment  was  unskillful  should  be 
tested  by  the  rules  and  methods  of  that  school,  and  the  testi- 
mony of  a  physician  of  the  homeopathic  school  would  be  in- 
competent. The  trial  court  applied  that  rule  to  the  case  at  bar, 
and  in  doing  so  we  are  of  opinion  that  it  ^^*  erred.  The  ap- 
plication of  the  X-ray  to  plaintiff  was  not  for  the  purpose  of 
treating  any  disease  or  ailment  from  which  he  suffered,  but  for 
the  purpose  of  locating,  if  possible,  a  foreign  substance  thought 
to  be  in  his  lungs.  While  it,  perhaps,  may  in  some  instances 
be  used  as  a  remedial  agent,  it  was  not  so  employed  in  this  case. 

The  so-called  X-rays,  discovered  by  Eoentgen,  have  been  rec- 
ognized and  known  to  scientists,  both  in  and  out  of  the  medical 
profession,  for  some  eight  years.  During  this  time  the  appar- 
atus for  the  generation  of  the  X-rays,  together  with  the  fluoro- 
scope,  has  been  used  very  generally  by  electricians,  professors 
of  physics,  skiagraphers,  physicians,  and  others,  for  experimen- 
tal and  demonstrative  purposes.  It  is  a  scientific  and  mechan- 
ical appliance,  the  operation  of  which  is  the  same  in  the  hands 
of  the  college  professor,  or  the  physician  of  the  allopathic,  ho- 
meopathic, or  any  other  school  of  medicine.  It  may  be  applied 
by  any  person  possessing  the  requisite  scientific  knowledge  of  its 
properties,  and  there  would  seem  to  be  no  reason  why  its  ap- 
plication to  the  human  body  may  not  be  explained  by  any  per- 
son who  understands  it.  The  rule  in  the  Courtney  case  can, 
therefore,  have  no  application  to  the  case  at  bar.  It  might  ap- 
ply, did  it  appear  that  the  application  of  the  X-rays  to  plain- 
tiff's person  was  for  medical  purposes,  and  not  for  the  scientific 
purpose  of  discovering  the  presence  of  a  foreign  substance  in 
his  lungs. 

It  was  conceded  by  the  defendants  that  the  X-ray  bum  fre- 
quently follows  an  application  of  the  rays  to  the  body,  but  that 
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some  are  not  susceptible  to  its  influence,  while  others  are;  that 
the  burn  is  likely  to  follow,  regardless  of  the  distance  the  ap- 
paratus is  placed  from  the  person  of  the  patient;  and  that  it 
is  impossible  to  determine  in  advance  who  are  and  who  are 
not  susceptible  to  injurious  effects.  Whether  this  is  so  or  not, 
we  are  not  permitted  to  determine  at  this  time.  The  question 
was  one  of  fact,  or  perhaps  might  have  been,  had  the  case 
been  fully  tried,  and  for  the  jury  to  determine. 

For  the  error  in  excluding  the  evidence  of  witness  Freeman 
and  dismissing  the  action,  the  order  appealed  from  must  be  re- 
versed.    It  is  so  ordered. 


A  Physician  is  held  to  the  use  of  ordinary  care  and  skill  in  the 
treatment  of  a  patient;  and  in  an  action  for  malpractice  he  is  usually 
entitled  to  have  the  treatment  of  his  patient  tested  by  the  rules  and 
principles  of  the  school  of  medicine  to  which  he  belongs,  and  not  by 
those  of  some  other  school:  See  the  note  to  Gillette  v.  Tucker,  93 
Am.  St,  Eep.  661,  on  the  liability  of  physicians  and  surgeons  for 
negligence  and  malpractice. 


JONES  V.  MINNEAPOLIS  AND  ST.   LOUIS   EAILEOAD 

COMPANY. 

[91  Minn.  229,  97  N.  W.  893.] 

CAEEIEES.— While  an  Act  of  God  will  excuse  a  common  car- 
rier for  a  loss  of  goods,  yet,  where  his  negligence  concurs  in,  or  con- 
tributes to,  the  loss,  he  is  liable  therefor.  The  burden  of  establish- 
ing such  negligence  is  on  the  opposite  party,     (p.  509.) 

CABBIERS— Loss  of  Cattle  in  Storm.— Where  a  train  becomes 
snowbound,  and  cattle  thereon  freeze  to  death,  the  proximate  cause 
thereof  being  a  blizard,  the  burden  is  on  the  shipper,  in  an  action 
to  recover  for  the  cattle,  to  show  that  the  carrier  was  negligent, 
and  that  such  negligence  was  an  active  and  co-operative  cause  of  the 
loss.     (p.  509.) 

M.  L.  Countryman,  for  the  appellant. 
John  Moonan,  for  the  respondents. 

230  STAET,  C.  J.  On  March  11,  1902,  the  Great  Northern 
Baihvay  Company,  hereafter  designated  as  the  defendant,  re- 
ceived at  the  Minnesota  transfer,  in  St.  Paul,  two  carloads  of 
cattle,  consisting  of  one  hundred  and  twenty  calves,  yearlings, 
and  two  year  olds,  to  be  transported  and  delivered  to  the  plain- 
tiffs at  Hinsdale,  Montana.     On  March  14th  the  train  of  which 


503  American  State  Eeports,  Vol.  103.  [Minn. 

the  two  cars  were  a  part  reached  a  point  thirty  miles  west  of 
Minot,  North  Dakota,  which  is  the  end  of  a  division  of  the  de- 
fendant's railway,  where  it  was  caught  in  a  fierce  blizzard,  and 
a  part  thereof,  including  the  two  cars  containing  the  plain- 
tiff's cattle,  was  stuck  in  a  snow  bank,  and  before  it  was  re- 
lieved the  cattle  were  frozen  to  death.  This  action  was  brought 
to  recover  their  value  on  the  ground  that  their  loss  was  due 
to  the  negligence  of  the  defendant.  The  defense  was  that  the 
loss  was  caused  by  an  act  of  God,  without  fault  of  the  defend- 
ant. At  the  close  of  the  evidence  the  defendant  requested  the 
trial  court  to  direct  a  verdict  for  it  on  the  ground  that  the  evi- 
dence disclosed  no  negligence  on  its  part.  The  request  was  de- 
nied, and  the  cause  submitted  to  the  jury,  and  a  verdict  re- 
turned for  the  plaintiffs  for  twelve  hundred  dollars.  The  de- 
fendant appealed  from  an  order  denying  its  motion  for  judg- 
ment notwithstanding  the  verdict  or  for  a  new  trial. 

The  principal  question  here  to  be  considered  is  whether  the 
trial  court  erred  in  refusing  to  direct  a  verdict  for  the  defend- 
ant. The  law  applicable  to  this  case  is  well  settled.  While  an 
act  of  God  will  excuse  ^^^  a  common  carrier  for  loss  of  goods 
in  his  possession,  yet,  where  the  negligence  of  the  carrier  con- 
curs in  or  contributes  to  the  loss,  he  is  liable  therefor.  When, 
however,  it  is  shown  that  the  loss  was  due  to  an  overpowering 
cause,  the  burden  is  on  the  opposite  party  to  establish  such  neg- 
ligence of  the  carrier:  Kailroad  Co.  v.  Eeeves,  10  Wall.  176,  19 
L.  ed.  909 ;  Wolf  v.  American  Express  Co.,  43  Mo.  421,  97  Am. 
Dec.  406,  and  notes. 

It  being  undisputed  in  this  case  that  the  loss  was  due  proxi- 
mately to  the  storm — an  act  of  God — the  burden  was  on  the 
plaintiffs  to  show  that  the  defendant  did  or  omitted  to  do,  in 
the  transportation  of  their  stock,  that  which  a  reasonable  and 
prudent  person  would  have  done  or  refrained  from  doing,  and 
that  such  negligence  was  an  active  and  co-operative  cause  of 
the  loss.  We  have,  then,  this  question:  Is  the  evidence  suffi- 
cient to  sustain  the  finding  of  the  jury,  to  the  effect  that  the  de- 
fendant was  guilty  of  such  negligence?  We  answer  it  in  the 
negative. 

There  is  but  little  conflict  in  the  evidence,  which  establishes 
the  following  facts :  The  train  containing  the  two  cars  of  stock 
left  Minot  on  the  morning  of  March  14th  at  8:35,  and  con- 
sisted of  forty-three  loaded  cars.  The  two  cars,  and  three 
others,  containing  immigrants'  movables,  including  livestock, 
constituted  the  rear  of   the   train.     A   short   distance   west  of 
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Minot,  on  an  upgrade,  the  train  encountered  a  head  wind,  and 
was  forty-five  minutes  behind  time  when  it  reached  Des  Lacs, 
a  siding  with  a  section-house,  thirteen  miles  west  from  Minot. 
At  this  point  seven  cars  were  taken  out  of  the  train  and  left  on 
a  sidetrack,  and  the  train  about  noon  started  on  west.  At  this 
time,  according  to  the  testimony  of  one  of  the  plaintiffs,  it  was 
snowing  and  the  wind  was  blowing,  but  it  was  not  very  cold, 
and  it  was  not  until  the  train  was  some  distance  west  of  Des 
Lacs  that  it  got  into  the  blizzard.  The  testimony,  however,  of 
the  conductor  of  the  train,  and  that  of  one  of  his  brakemen, 
tends  to  show  that  when  the  train  left  Des  Lacs  it  was  snowing 
hard,  and, the  wind  was  blowing  some,  but  it  was  not  cold;  that 
it  was  a  blizzard,  and  it  was  storming  so  hard  that  the  signals 
given  by  the  brakeman  could  not  be  seen  the  full  length  of  the 
train,  but  there  were  then  no  signs  of  a  blockaded  road. 

As  the  testimony  of  the  conductor  and  brakeman  as  to  the 
condition  of  the  weather  is  more  favorable  for  the  plaintiffs 
than  their  own,  it  must,  for  the  purposes  of  this  appeal,  be  held 
that  the  weather  when  the  ^^^  train  left  Des  Lacs  weis  as 
stated  by  them.  The  capacity  of  the  engine  under  ordinary 
conditions  was  five  hundred  tons  in  excess  of  the  weight  of  the 
train  after  it  was  lightened.  As  the  train  proceeded  westward 
the  weather  grew  colder,  and  the  storm  rapidly  increased  in 
violence  and  severity,  becoming  a  raging  blizzard  before  the 
train,  two  hours  after  it  left  Des  Lacs,  reached  a  point  seven- 
teen miles  west  of  Minot,  known  as  "Milepost  30.'*  Here  the 
train  ran  into  a  snowdrift,  and  could  not  go  though  it.  The 
train  was  then  backed  out  of  the  drift,  and  a  run  made  for  it, 
for  the  purpose  of  getting  through  it.  The  attempt  was  only 
partially  successful.  The  engine  and  some  fifteen  cars  went 
through  the  drift,  and  were  cut  loose  and  taken  to  Tagus  Sid- 
ing, two  miles  farther  west,  where  there  was  a  telegraph  station. 
The  engine  then  came  back,  and  succeeded  in  getting  out  ten 
more  cars  which  were  taken  to  Tagus.  The  engine  was  then 
returned  for  the  balance  of  the  train,  but  the  snow  had  by  this 
time  drifted  to  such  an  extent  that  the  engine  could  not  reach 
the  train,  and  returned  to  Tagus,  and  the  conductor  sent  west 
for  relief  from  a  freight  train  headed  east. 

The  engine  of  this  east-bound  train  cut  loose  from  it,  and, 
with  its  crew  and  some  ten  sectionmen  with  shovels,  reached 
Tagus  between  8  and  8 :30  o'clock  P.  M.,  and  proceeded  to  Mile- 
post  30,  and  attempted  to  get  the  rest  of  the  train  out  of  the 
drift.     The  track  from  Tagus  to    Milepost   30    was   compara- 
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tively  clear,  but  when  the  engine  neared  the  train  a  large  drift, 
from  two  to  six  feet  in  depth,  was  formed  across  the  track,  and 
when  the  engine  was  within  one  hundred  feet  of  t)\e  train  it 
was  buried  so  deeply  in  the  snow  that  it  could  not  be  moved 
forward  or  backward.  The  efforts  of  the  sectionmen  to  shovel 
the  engine  out  were  unsuccessful,  as  the  snow  drifted  in  faster 
than  they  could  shovel  it  out.  Efforts  to  get  the  engine  loose 
were  continued  until  between  4  and  5  o'clock  the  next  morning, 
when  it  froze  up.     The  engineer  froze  his  feet. 

There  was  no  sidetrack  or  telegraph  station  at  Milepost  30, 
which  is  a  rough,  unsettled  country,  and  no  facilities  were  at 
hand  for  shelter  and  caring  for  the  stock.  The  evidence,  how- 
ever, tends  to  show  that  if  the  stock  had  reached  Tagus  it  might 
have  been  there  cared  for.  The  blizzard  proved  to  be  one  of 
the  worst  ever  known  in  that  country.  The  plaintiffs  and  the 
train  and  sectionmen,  with  the  exception  of  one  ^^^  man, 
who,  following  the  telegraph  poles  and  wires  as  a  guide,  suc- 
ceeded in  walking  to  Tagus,  remained  in  the  caboose  of  the 
train,  living  upon  food  taken  from  the  immigrants'  cars.  It 
was  some  four  days  before  relief  came  to  them  and  the  train, 
by  means  of  rotary  snowplows  cleaning  the  track.  The  stock 
perished  from  the  cold  while  the  cars  were  at  Milepost  30.  The 
crew  of  the  train  were  experienced  men,  and  familiar  with  the 
road  and  country  over  and  through  which  they  were  running 
the  train. 

The  complaint  alleges,  among  other  acts  of  negligence  of  the 
defendant,  that  the  train  ran  too  slow,  and  was  behind  time,  and 
that  the  engine  was  not  of  sufficient  capacity  to  handle  the 
train.  Those  matters  were  rightly  eliminated  from  the  case 
by  the  trial  court,  for  the  fact  that  the  train  was  behind  time 
was  not  material,  for,  if  the  train  had  been  on  time,  whether  it 
would  or  would  not  have  escaped  the  storm  and  snowdrift  is  a 
mere  matter  of  conjecture.  The  undisputed  evidence  shows 
that  the  engine  was  of  ample  capacity  to  manage  the  train  un- 
der normal  conditions. 

Two  specifications  of  alleged  neigligence  were  submitted  to 
the  jury,  and  the  plaintiffs  here  urge  that  the  evidence  is  suffi- 
cient to  sustain  a  verdict  in  their  favor  as  to  each  of  them. 
The  first  one  was  to  the  effect  that  the  defendant  was  guilty  of 
negligence  in  not  setting  out  more  cars  at  Des  Lacs,  and  in 
running  the  train,  with  the  cars  of  livestock,  into  the  storm. 
The  defendant's  management  of  the  train  at  Des  Lacs  must  be 
judged  by  the  facts  as  they  appeared  to  the  trainmen  at  the 
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time.  If  they  could  have  known  or  have  reasonably  anticipated 
that  the  storm  would  prove  an  unprecedented  blizzard,  there 
might  be  some  reason  for  claiming  that  they  were  negligent  in 
the  particulars  complained  of.  But  they  did  not  possess  this 
post  factum  knowledge,  and  they  cannot  be  charged  with  neg- 
ligence because  they  did  not  judge  with  mathematical  certainty 
just  how  many  cars  it  was  necessary  to  sidetrack  at  Des  Lacs 
to  enable  the  train  to  get  to  a  place  where  the  livestock  could 
be  cared  for.  'Not  were  they  negligent  in  going  on  west  with 
the  train  at  the  time  and  under  the  circumstances  disclosed  by 
the  evidence.  They  then  had  an  unobstructed  track,  and,  al- 
though it  was  then  storming,  they  could  not  have  reasonably 
anticipated  the  terrible  conditions,  due  to  snow,  wind  and  cold, 
which  confronted  them  a  few  hours  later. 

234  rpj^g  second  specification  of  alleged  negligence  submitted 
to  the  jury  was  that  the  defendant  was  negligent  in  handling 
the  train  after  it  was  stuck  in  the  snow  at  "Milepost  30."  The 
plaintiffs'  contention  in  this  connection  is  that  it  was  negli- 
gence to  run  the  train  into  the  drift.  Tested  by  the  result,  it 
may  possibly  have  been  an  error  of  judgment  to  back  the  train 
and  make  a  run  for  the  drift  in  an  attempt  to  get  through  it,  but 
there  is  no  evidence  to  show  that  the  act,  under  the  circumstances 
disclosed  by  the  evidence,  was  negligence.  The  plaintiffs  fur- 
ther claim  that  "to  leave  this  train  in  the  drift,  imassisted, 
one  whole  afternoon,  until  after  8  o'clock  at  night,  ws  negli- 
gence; that  the  evidence  shows  ample  opportunity  to  aid  and 
assist  the  train;  that  plaintiffs'  stock  could  readily  have  been 
brought  to  a  place  of  protection  and  safety;  that  there  was  a 
clear  track,  and  assistance  could  have  been  sent  from  the  east 
or  west  to  this  stalled  train,  which,  if  helped  through  this  drift, 
would  have  gone  readily  on  its  way;  and  that  the  failure  to  do 
so,  under  the  circumstances,  was  negligence." 

We  discover  no  evidence  in  the  record  supporting  these  claims. 
The  efforts  made  by  the  trainmen  to  get  the  train  out  of  the 
drift  durinor  the  afternoon  have  been  stated  and  need  not  be  re- 
peated.  If  there  was  any  reasonable  opportunity  to  assist  the 
train,  except  as  we  have  stated,  or  any  way  to  have  readily 
brought  the  stock  to  a  place  of  safety,  we  have  failed  to  discover 
it  by  a  somewhat  careful  reading  of  the  record.  It  is  true, 
there  was  a  comparatively  clear  track  for  some  distance  to  the 
west  of  "Milepost  30,"  but  there  was  no  evidence  that  the 
track  was  opened  to  Minot  after  the  train  was  stalled  in  the 
drift,  or  that  it  was  then  practicable  to  secure  relief  from  there. 
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There  is  no  evidence  tending  to  show  that  the  train  crew  did  not 
send  for  relief  to  the  only  available  source  as  soon  as  they 
found  that  they  could  not  get  the  train  out  of  the  drift.  In 
short,  we  find  no  evidence  in  the  record  fairly  tending  to  es- 
tablish the  alleged  negligence  of  the  defendant,  and  hold  that 
the  trial  court  erred  in  not  directing  a  verdict  for  it. 

It  is  always  with  reluctance  that  we  direct  a  judgment  not- 
withstanding the  verdict,  for  such  a  judgment  ought  not  to 
be  granted  unless  the  evidence  is  practically  conclusive  against 
the  verdict.  In  this  case  it  is  ^^^  not  a  question  of  the  weight 
or  preponderance  of  the  evidence  or  the  credibility  of  witnesses, 
but  the  question  is  whether  there  is  any  evidence  fairly  tending 
to  support  the  verdict. 

Having  reached  the  conclusion  that  there  is  none,  the  order 
appealed  from  must  be  reversed,  and  the  case  remanded  to  the 
district  court,  with  directions  to  grant  the  defendant's  motion 
for  judgment.     So  ordered. 


A  Carrier  is  excused  for  a  loss  occurring  solely  through  an  act  of 
God;  but  he  is  liable  for  damage  caused  by  the  concurring  force  of 
his  own  negligence  and  some  other  cause  for  which  he  is  not  respon- 
sible, including  the  act  of  God:  Wald  v.  Pittsburg  etc,  K.  E.  Co., 
162  111.  545,  53  Am.  St.  Eep.  332;  Eeid  v.  Evansville  etc.  E.  E.  Co., 
10  Ind.  App.  385,  53  Am.  St.  Eep.  391;  note  to  Norris  v.  Savannah 
etc.  Ey.  Co.,  11  Am.  St.  Eep,  362-365.  As  to  the  burden  of  proof  in 
the  matter  of  the  concurring  negligence  of  the  carrier,  see  the  noto 
to  Wolf  v.  American  Express  Co.,  97  Am.  Dec.  410,  411. 


IIAETLEY  V.  PENNSYLVANIA  FIEE  INSUEANCE  CO. 

[91   Minn.   382,   98   N,   W,   198,] 

INSURANCE— Gasoline— Knowledge  of  Agent,— Where  the 
insurance  agent  is  aware,  when  a  policy  of  fire  insurance  is  issued, 
that  gasoline  is  being,  and  will  be,  used  on  the  premises,  the  insur- 
ance company  is  bound  by  his  knowledge,     (p,  515.) 

Childs,  Edgerton  &  Wickwire  and  Welch,  Hayne  &  Hubachek, 
for  the  appellant. 

Hall  &  Kollimer,  for  the  respondent. 

3»*  LEWIS,  J.  Plaintiff  was  the  owner  of  a  hotel  building 
in  the  village  of  Dodge  Center,  and  the  defendant  company  is- 
sued an  insurance  policy  upon  the  same.  On  June  4,  1901, 
the  building  was  destroyed  by  fire,  and  this  action  was  brought 
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to  recover  the  insurance.  The  company  defended  upon  the 
grounds:  1.  That  plaintiff  purposely  set  fire  to  the  building; 
and  2.  That  he  kept  and  used  gasoline,  without  defendant's 
knowledge  or  consent,  and  contrary  to  the  terms  of  the  policy. 
Plaintiff  admitted  the  use  of  gasoline,  but  contended  that,  while 
written  permission  was  not  contained  in  or  attached  to  the  pol- 
icy, yet  defendant  had  knowledge  of  the  fact,  and  had  waived 
abjection  to  its  use. 

The  jury  having  returned  a  verdict  for  plaintiff,  defendant 
appealed,  and  the  following  questions  are  urged:  1.  That  the 
verdict  of  the  jury  is  manifestly  and  palpably  against  the  evi- 
dence upon  the  question  of  arson ;  2.  That  the  verdict  is  against 
the  evidence  upon  the  question  of  knowledge  and  waiver  of  ob- 
jection to  the  use  of  gasoline;  3.  Misconduct  of  counsel  for 
respondent,  committed  during  the  address  to  the  jury. 

1.  An  examination  of  the  record  satisfies  the  court  that  the 
verdict  is  sustained  by  the  evidence  upon  both  propositions. 
As  a  general  rule,  it  adds  but  little  to  the  weight  of  the  decision 
to  review  at  any  length  the  testimony  when  the  only  question 
before  the  court  is  the  sufficiency  of  evidence  to  support  the  ver- 
dict.    The  present  case  is  no  exception  to  the  rule. 

There  were  some  suspicious  circumstances  growing  out  of  the 
fact  that  the  hotel  had  not  been  profitable ;  that  permanent  ten- 
ants had  ^^^  not  been  procured,  and  that  it  had  come  back  upon 
the  hands  of  respondent,  who  was  conducting  another  hotel  in 
another  part  of  the  village;  that  a  previous  fire  had  occurred 
in  the  hotel  while  occupied  by  tenants;  and  that  about  a  month 
before  this  fire  a  small  frame  building,  about  a  hundred  feet 
from  it,  had  burned.  There  was  some  evidence  tending  to  show 
that  respondent  had  made  statements  to  the  effect  that  he  pro- 
posed to  set  fire  to  the  building  and  get  the  insurance ;  the  fact 
that  the  fire  started  from  a  gasoline  stove,  which  had  been 
lighted  about  4  o'clock  in  the  morning  (at  least  an  hour  prior 
to  any  occasion  for  its  use) ;  evidence  tending  to  show  indiffer- 
ence on  the  part  of  respondent  as  to  the  lives  of  his  guests ;  im- 
peaching testimony  as  to  his  reputation;  and  CTiminal  prose- 
cution against  respondent  for  causing  the  death  of  his  guests. 
The  property  was  mortgaged  for  a  considerable  sum,  and  there 
was  also  some  evidence  tending  to  show  that  the  property  was 
not  of  any  more  value  than  the  amount  of  the  insurance.  All 
of  these  circumstances  were  relied  upon  by  appellant,  and  are 
insisted  upon  here  as  furnishing  conclusive  evidence  that  re- 
spondent set  fire  to  the  building  for  the  purpose  of  collecting 
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the  insurance.  But,  on  the  other  hand,  there  was  testimony 
contradicting  many  of  these  statements,  tending  to  show  that 
the  building  was  of  much  more  value  than  the  insurance;  that, 
although  a  successful  business  had  not  been  continuously  car- 
ried on  in  the  hotel,  it  had  generally  rented  for  a  fair  sum; 
that  the  fire  was  of  accidental  origin ;  and  that  the  conduct  of 
respondent  at  the  time  of  the  fire  did  not  necessarily  indicate 
guilt  upon  his  part. 

While  in  some  respects  the  evidence  is  not  as  clear  and  explicit 
as  one  would  wish  it  to  be,  yet,  taken  as  a  whole,  it  was  fairly 
and  fully  submitted  to  the  jury,  and  it  was  clearly  within  their 
province  to  pass  upon  all  tl;e  facts,  including  the  credibility  of 
the  witnesses,  and  we  are  unable  to  find  any  reason  for  disturb- 
ing the  conclusion. 

2.  Under  the  terms  of  the  policy  it  was  void  if  gasoline  was 
used  upon  the  insured  premises  contrary  to  its  terms.  It  is 
admitted  that  the  policy  did  not  contain  any  stipulation  or  ref- 
erence to  the  use  of  gasoline,  but  it  is  claimed  that  the  fact  was 
known  to  appellant,  and  that  the  prohibition  of  its  use  had  been 
expressly  waived.  Upon  this  point  respondent  testified  that  the 
local  agent,  Mr.  Dresbach,  had  written  the  policies  in  force  for 
the  preceding  year — ^in  fact  for  a  number  ^*®  of  years;  that 
his  policies  expired  on  March  17,  1902,  when  he  had  a  conver- 
sation with  the  agent,  in  which  he  told  him  he  was  surprised 
the  previous  loss  occasioned  by  gasoline  had  been  settled  by  the 
company,  there  being  no  permits  for  its  use  attached  to  the 
policy,  and  asked  the  agent  if  it  would  prejudice  the  insurance ; 
that  he  wanted  a  gasoline  permit  attached  to  the  policy,  as  he 
intended  to  continue  its  use;  to  which  the  agent  replied  that, 
if  he  was  using  gasoline  lamps,  he  would  attach  a  special  per- 
mit, but  that  the  company  made  no  point  on  gasoline  stoves, 
and  he  did  not  consider  a  permit  necessary. 

After  the  proofs  had  been  made,  respondent  wrote  to  his  at- 
torney, stating  he  had  applied  to  the  agent  for  a  gasoline  permit, 
and  had  been  told  it  was  not  necessary,  and  the  attorney,  hav- 
ing referred  this  matter  to  the  agent,  received  a  letter  from 
him,  in  which  he  said  that  a  loss  from  gasoline  explosion  had 
occurred  the  previous  year,  while  the  hotel  was  occupied  by  a 
tenant,  and  the  claim  for  damages  had  been  adjusted ;  that  the 
present  policy  was  renewed  in  the  same  company  without  the 
gasoline  clause,  and  that  the  agent  would  not  state  that  respond- 
ent had  or  used  gasoline,  but  that  he  was  not  in  the  kitchen  de- 
partment during  the  life  of  the  policy,  and  did  not,  of  his  own 
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knowledge,  know  that  it  was  nsed,  and  that  the  permit  would 
have  been  granted  upon  application  without  extra  cost.  There 
was  evidence  to  the  effect  that  gasoline  had  been  used  in  the 
building  for  stove  purposes  during  the  summer  for  several  years, 
both  while  occupied  by  tenants  and  by  the  owner.  Although 
the  agent  denied  the  conversation  testified  to  by  respondent, 
and  denied  that  he  had  knowledge  that  gasoline  was  used,  yet, 
as  testified  to  by  respondent,  gasoline  had  been  used,  and  a  pre- 
vious fire  was  occasioned  by  reason  of  it,  and  the  company  ad- 
justed the  loss,  although  no  permit  had  been  granted;  and  it 
was  a  question  of  fact  for  the  jury  to  say  whether,  in  renewing 
the  policies  in  force  at  the  time  of  the  fire  without  attaching  a 
gasoline  permit,  the  agent  knew  the  owner  was  in  the  habit  of 
using  gasoline  in  the  building,  and  that  it  was  his  purpose  to 
continue  its  use ;  and  the  finding  of  the  jury  upon  this  question 
is  final. 

3.  Did  the  issuing  of  the  policy  without  the  permit,  with 
knowledge  of  the, fact  that  gasoline  was  being  used,  constitute 
a  waiver  on  the  part  of  the  company,  so  as  to  make  it  liable 
under  the  policy? 

It  is  the  rule  of  this  state  that  where  the  agent  has  knowledge 
of  the  ^^^  true  condition  and  facts  concerning  the  property  in- 
sured the  company  issuing  a  policy  is  conclusively  presumed  to 
have  waived  the  restriction:  Brandup  v.  St.  Paul  etc.  Ins.  Co., 
27  Minn.  393,  7  N.  W.  735 ;  First  Nat.  Bank  v.  American  Cent. 
Ins.  Co.,  58  Minn.  493,  60  N.  W.  345;  Wilson  v.  Minnesota 
Farmers'  Mut.  Fire  Ins.  Assn.,  36  Minn.  112,  1  Am.  St.  Eep. 
659,  30  N.  W.  401;  Anderson  v.  Manchester  Fire  Assur.  Co., 
59  Minn.  182,  50  Am.  St.  Eep.  400,  60  N.  W.  1095,  63  N.  \Y. 
241,  28  L.  E.  A.  609.  In  Anderson  v.  Manchester  Fire  Assur. 
Co.,  it  was  held  in  the  original  decision  that  the  provision  in 
the  policy  requiring  all  matters  of  waiver  to  be  indorsed  in  writ- 
ing upon  the  policy  could  not  be  waived,  for  the  reason  that 
it  was  a  statutory  contract,  and  upon  reargument  the  act  was, 
however,  upon  other  grounds  declared  unconstitutional.  The 
present  standard  policy  was  adopted  in  1895,  and  it  does  not 
contain  the  restriction.  The  rule  referred  to  has  not  been 
changed,  and  the  company  is  bound  by  the  knowledge  of  its 
a^ent. 

It  is  not  to  be  understood,  however,  that  it  is  intended  to  ex- 
tend the  rule  so  as  to  cover  a  contract  for  the  future.  The  dis- 
tinction is  referred  to  in  the  case  of  Worachek  v.  New  Denmark 
etc.  Ins.  Co.,  102  Wis.  81,  78  N.  W.  165.     We  leave  that  ques- 
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tion  open,  and  limit  the  rule  in  this  case  to  the  conditions  actu- 
ally existing  at  the  time  the  policy  was  written. 

4.  During  the  course  of  the  argument  counsel  for*  respondent 
used  the  following  language:  "For  a  long  year,  almost,  he 
fought  for  his  life  against  the  tide  of  prejudice  and  suspicion 
manufactured  and  fomented  by  his  enemies  that  hounded  him 
to  the  jury's  front  and  to  the  bar  of  justice.  We  suspect  that 
they  [referring  to  the  defendants]  were  largely  at  the  bottom 
of  the  persistence  that  was  aroused  in  Dodge  Center.  But  of 
that  no  evidence  is  here." 

Appellant  took  exception  to  the  remarks,  in  reply  to  which 
the  court  stated,  "Very  well,  it  will  be  noted" ;  and,  appellant's 
counsel  having  further  excepted  to  the  additional  statement  of 
respondent's  counsel,  "I  say  that  we  suspect  it.  There  is  no 
evidence  of  it,"  the  court  said,  "If  there  is  no  evidence  of  it, 
there  is  nothing  to  comment  on."  There  was  evidence  in  the 
case  tending  to  show  that  respondent  had  been  prosecuted  for 
murder  growing  out  of  the  death  of  a  guest  by  reason  ^^^  of 
the  fire.  In  effect,  the  statement  of  counsel  was  the  expression 
of  a  suspicion  that  appellant  might  have  had  something  to  do 
with  the  prosecution  of  respondent  and,  while  the  evidence  may 
not  have  justified  the  inference,  in  view  of  the  remarks  of  the 
court  we  do  not  think  it  was  prejudicial. 

The  other  statement  of  counsel  referred  and  excepted  to,  we 
do  not  deem  it  necessary  to  consider. 

There  are  no  reversible  errors  in  the  rulings,  and  the  order 
appealed  from  is  affirmed. 


The  Principles  announced  in  the  principal  ease  find  support  in  State 
Mutual  Ins.  Co.  v.  Latourette,  71  Ark.  242,  100  Am.  St.  Eep.  63; 
Virginia  etc.  Ins,  Co.  v.  Eichmond  Mica  Co.,  102  Va.  429,  102  Am. 
St.  Rep.  846. 
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GOODWIN"  V.  CLOVEE. 

[91   Minn.   438,   98   N.   W.   322.] 

INVALID  LEASE— Statixs  and  Eights  of  Tenant.— If  a  lease 
is  invalid  under  the  statute  of  frauds,  but  the  tenant  takes  posses- 
sion and  raises  crops,  he  becomes  a  tenant  at  will,  and  the  tenancy 
can  be  terminated  only  in  the  manner  prescribed  by  law;  until  it  is 
so  terminated,  he  is  entitled  to  the  crops  and  the  possession  as 
against  one  claiming  under  another  lease,     (p.  518.) 

A  VOID  LEASE  Regulates  the  Terms  of  the  Tenancy  as  to 
the  rent  to  be  paid,  where  possession  is  taken  under  it,  but  it  does 
not  determine  the  character,  duration,  or  manner  of  terminating  the 
tenancy,     (p.  518.) 

W.  E.  Eowe  and  G,  A.  E.  Finlayson,  for  the  appellant. 
A.  A.  Miller,  for  the  respondent. 

^^  BROWN,  J.  Action  to  recover  the  value  of  certain 
wheat  and  hay  alleged  to  have  been  wrongfully  taken  from  plain- 
tiff by  defendant  and  converted  to  his  own  use,  in  which  plaintiff 
had  judgment  in  the  court  below,  and  defendant  appealed. 

Practically  the  only  question  presented  by  the  assignments 
of  error  is  whether  the  findings  of  the  trial  court  are  sustained 
by  the  evidence.  If  they  are  sustained,  the  judgment  appealed 
from  must  be  affirmed.  The  evidence  tends  to  show  that  plain- 
tiff entered  into  possession  of  '^^^  certain  land  under  a  written 
lease  executed  by  an  agent  of  the  owner.  The  term  of  the  lease 
exceeded  one  year,  and,  as  the  authority  of  the  agent  to  execute 
the  lease  was  not  in  writing,  as  required  by  section  4213  of  the 
General  Statutes  of  1894,  it  was  invalid.  But  the  land  covered 
by  the  lease  was  adapted  to  agricultural  purposes  only,  and,  as 
plaintiff  went  into  the  actual  possession  thereof  under  the  con- 
tract, and  commenced  the  cultivation  of  the  land,  planting 
crops  thereon,  and  harvesting  the  same,  he  became  and  was  a 
tenant  at  will,  with  the  undoubted  right  to  continue  in  posses- 
sion until  his  tenancy  should  be  terminated  according  to  law. 
In  the  fall  of  the  year  1902,  while  plaintiff  was  so  in  possession 
of  the  land,  defendant  entered  thereon  against  the  protests  of 
plaintiff,  and  cut  and  removed  a  large  quantity  of  hay,  and  in 
the  night-time  took  and  carried  away  a  quantity  of  wheat  which 
plaintiff  had  raised  on  the  land,  the  same  being  in  the  shock 
when  taken  by  defendant.  The  court  below  found  that  plaintiff 
was  the  owner  of  the  property  taken  and  carried  away  by  de- 
fendant, and  ordered  judgment  in  plaintiff's  favor. 
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We  think  the  findings  are  fully  sustained  by  the  evidence. 
Whether  plaintiff's  lease  was  void  or  voidable  is  not  important, 
for  he  was  put  into  possession  of  the  land  under  it,  and  was  so 
in  possession  at  the  time  defendant  committed  the  acts  com- 
plained of.  He  was  at  least  a  tenant  at  will,  and  his  right 
to  occupy  the  land  had  never  been  terminated  by  any  act  suffi- 
cient for  that  purpose.  Defendant  justified  seizing  the  prop- 
erty and  carrying  it  away  under  a  lease  from  a  third  person, 
who,  he  claims,  had  the  right  to  lease  it  to  him.  It  is  claimed 
by  defendant  that  because  of  a  provision  in  the  lease  under 
which  plaintiff  occupied  the  land,  reserving  in  the  owner  the 
right  to  sell  the  same  at  any  time,  plaintiff's  rights  became  ter- 
minated by  a  sale  made  by  the  owner  subsequent  to  the  time  the 
lease  was  executed.  The  lease  did  reserve  in  the  owner  the 
right  to  sell  and  convey  it  at  any  time,  and  the  lease  was  made 
subject  to  that  right — the  ovmer  agreeing  that,  in  case  he  did 
make  such  a  sale  before  the  expiration  of  the  lease,  he  would 
pay  plaintiff  the  sum  of  one  dollar  and  twenty-five  cents  per 
acre  for  all  land  plowed  by  him — and  the  fair  import  of  the 
contract  would  permit  plaintiff  to  remove  his  crops.  The  land 
was  sold  by  the  owner,  but  no  attempt  was  made  by  him  or  the 
purchaser  to  terminate  plaintiff's  tenancy,  so  far  as  the  find- 
ings of  the  court  disclose;  and  we  are  guided  by  the  ^^^  find- 
ings in  deciding  the  case:  Jordan  v.  Secombe,  33  Minn.  220, 
22  N.  W.  383.  No  request  was  made  to  correct  them :  Bradbury 
V.  Bedbury,  31  Minn.  163,  16  N.  W.  854.  No  offer  was  made 
to  pay  him  for  the  land  plowed,  and  no  notice  given  to  quit  or 
surrender  the  premises  to  the  owner.  Besides,  plaintiff  was 
not,  if  counsel's  contention  that  the  lease  was  void  is  sound, 
holding  under  the  written  contract,  but  was  a  tenant  at  will, 
the  duration  of  which  tenancy,  or  the  manner  of  terminating 
it,  would  not  be  controlled  by  the  terms  of  the  vn-iting. 

The  authorities  hold  that,  where  a  tenant  enters  into  the  pos- 
session of  land  under  a  void  lease,  the  contract  regulates  the 
terms  of  the  tenancy,  as  respects  the  rent  to  be  paid:  Evans  v. 
Winona  Lumber  Co.,  30  Minn.  515,  16  N.  W.  404.  But  the 
duration  of  the  tenancy  is  not  thus  governed.  The  lessee  is  a 
tenant  at  will,  and  the  tenancy  can  be  terminated  only  in  the 
manner  prescribed  by  statute.  Such  being  the  case,  it  is  clear 
that  plaintiff  had  the  superior  right  to  the  possession  of  the 
land;  the  crops  raised  thereon,  including  the  natural  crop  of 
hay,  belonged  to  him;  and  defendant  was  a  wrongdoer  and 
trespasser  in  the  acts  committed  by  him. 
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Within  the  findings  of  the  trial  court,  which  are  fully  sus- 
tained by  the  evidence,  judgment  was  properiy  ordered  for 
plaintiff,  and  it  is  affirmed. 

Where  a  Tenant  takes  possession  under  a  lease  invalid  under  the 
statute  of  frauds,  a  tenancy  at  will  may  be  created:  See  the  note 
to  Wallace  v.  Scoggins,  17  Am.  St.  Eep.  754.  As  to  how  far  such  a 
lease  may  be  resorted  to  for  the  purpose  of  determining  the  rights 
and  obligations  of  the  parties,  see  Huntington  v.  Parkhurst,  87  Mich. 
38,  24  Am.  St.  Eep.  146;  Coudert  v.  Cohn,  118  N.  Y.  309,  16  Am.  St.  Eep. 
761;  note  to  Wallace  v.  Scoggins,  17  Am.  St.  Eep.  754-756. 


AEKOFSKY  v.  STATE  SAYINGS  BANK. 

[91  Minn.  440,  98  N.  W.  326.] 

BANKING.— If  A  Deposits  Money  in  the  Name  of  B,  without 
informing  the  bank  of  that  fact,  and  B,  obtaining  possession  of  the 
passbook,  draws  a  part  of  the  fund,  the  bank,  in  the  absence  of  bad 
faith  or  negligence,  is  not  liable,     (p.  520.) 

H.  A.  Laughlin,  for  the  appellant. 

"Warner  &  Lawrence,  for  the  respondents. 

'*'*2  BEOWN,  J.  The  facts  in  this  case  are  as  follows :  Plain- 
tiff, Harry  Arkofsky,  deposited  the  sum  of  three  hundred  and 
fifty  dollars  in  defendant  bank  in  the  name  of  one  Harry  Sachs. 
At  the  time  the  deposit  was  made  he  did  not  inform  the  offi- 
cers of  the  bank  that  his  true  name  was  Arkofsky,  and  the  bank 
officers  issued  to  him  a  passbook  evidencing  the  deposit,  which 
contained  certain  rules  and  regulations  of  the  bank  relatiutg  to 
deposits.  He  filled  out  at  the  time  a  deposit  slip  or  identifica- 
tion card,  stating  his  name  (which  he  gave  and  recorded  as 
Harry  Sachs),  his  occupation,  age,  his  father's  and  mother's 
name,  and  place  of  birth,  and  by  which  card  he  a^eed  to  be 
bound  by  the  rules  and  regulations  of  the  bank,  as  contained  in 
the  passbook.  The  evidence  in  the  case  justified  the  trial  court 
in  finding  that  the  officers  of  the  bank  did  not  know  that  the 
money  was  deposited  in  other  than  the  true  name  of  plaintiff, 
*'*^  or  that  it  did  not  belong  to  the  person  named  Harry  Sachs. 
There  was  such  a  person  at  that  time.  He  was  an  acquaintance 
of  plaintiff.  Plaintiff's  excuse  for  depositing  the  money  in  his 
name  was  that  he  did  not  wish  a  lady  whom  he  was  courting  to 
know  that  he  possessed  that  amount  of  money.     The  rules  of 
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the  bank  required  the  presentation  of  the  passbook  whenever 
money  was  drawn  from  the  bank.  Plaintiff  subsequently  lost 
his  passbook.  It  was  probably  stolen  by  Sachs,  and  the  latter 
thereafter  drew  out  of  the  bank  the  sum  of  two  hundred  and 
fifty  dollars,  presenting  the  passbook  at  the  time.  Plaintiff 
then  brought  this  action  against  the  bank  to  recover  the  full 
amount  of  the  deposit  made  by  him.  After  trial  in  the  court 
below,  and  a  verdict  for  plaintiff,  the  court  ordered  judgment 
in  defendant's  favor,  notwithstanding  the  verdict,  and  plaintiff 
appealed. 

We  have  been  cited  to  no  case  similar  to  that  now  before  us, 
and  in  determining  it  the  ordinary  rules  of  equity  and  good 
conscience  must  be  applied.  When  plaintiff  deposited  his 
money  in  a  name  other  than  his  own — in  the  name  of  Sachs — 
without  informing  the  bank  officers  of  the  fact,  he  put  it  in  the 
power  of  Sachs  to  withdraw  the  money  from  the  bank  at  any 
time;  and,  if  he  should  be  permitted  to  recover  in  this  action, 
a  rule  woiild  be  established  which  would  be  exceedingly  danger- 
ous to  banking  institutions.  The  officers  of  the  bank  were  mis- 
led and  deceived  by  the  conduct  of  plaintiff.  They  had  the 
right  to  rely  upon  the  statements  made  by  him  in  his  card  of 
identification  as  true,  and  the  right  to  treat  Harry  Sachs  as  the 
owner  of  the  funds  deposited.  Plaintiff  was  guilty  of  such  gross 
negligence  as  not  to  entitle  him  to  the  favorable  consideration 
of  the  court.  That  defendant  acted  honestly,  and  was  not 
chargeable  with  neglect  of  any  reasonable  precaution  to  protect 
the  rights  of  plaintiff,  is  quite  clear  from  the  evidence.  Its 
officers  supposed  that  the  money  was  being  drawn  out  of  the  bank 
by  the  real  owner,  and  there  are  no  facts  or  circumstances  in 
the  record  to  warrant  tlie  suggestion  that  they  acted  in  any  re- 
spect in  bad  faith.  It  is  wholly  unlike  the  case  of  money  be- 
ing dra^vn  from  a  bank  on  a  forged  check,  for  there  the  bank 
officers  are  bound,  at  their  peril,  to  know  that  the  signature  on 
which  they  pay  out  the  funds  of  a  depositor  is  genuine.  In  the 
case  at  bar  the  signature  of  Sachs,  on  which  the  monej'  was 
paid  out,  was  his  genuine  ^"*'*  signature;  and  upon  the  face  of 
the  records  of  the  bank,  and  all  information  possessed  by  the 
bank  officers,  he  was  the  person  entitled  to  it. 

We  are  of  opinion  that  the  learned  trial  court  properly  or- 
dered judgment  for  defendant,  and  its  action  in  the  premises  is 
affirmed. 


As  to  the  Liability  of  a  Savings  Bank  where  it  pays  a  deposit  to 
one   who   personates   the   depositor,   see   Kingsley   v.   Whitman   Sav. 
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Bank,  182  Mass.  252,  94  Am.  St.  Eep.  650,  and  cases  cited  in  the 
cross-reference  note  thereto;  Mahon  v.  South  Brooklyn  Sav.  inst., 
175  N.  Y.  69,  96  Am.  St.  Eep.  603.  And  as  to  the  liability  of  a 
bank  where  it  pays  a  check  on  a  forged  indorsement,  see  Land  Title 
etc.  Co,  V.  Northwestern  Nat.  Bank,  196  Pa.  St.  230,  79  Am.  St. 
Rep.  717;  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank,  199 
111.  151,  93  Am.  St.  Rep.  113;  First  Nat,  Bank  v.  City  Nat.  Bank, 
182  Mass.  139,  94  Am.  St,  Rep,  637. 


STATE  V.  JUSTUS. 

[91   Minn.   447,   98   N.   W.   325.] 

SUNDAY  LAWS— Class  Discrimination,— A  statute  forbid- 
ding the  sale  of  meats,  groceries,  and  wearing  apparel  on  Sunday, 
but  permitting  the  sale  of  fruit,  confectionery  and  tobacco,  is  not 
unconstitutional  as  special  or  class  legislation,     (p,  524.) 

Lawler  &  Arnold,  for  the  appellant. 

W.  B.  Douglas,  attorney  general,  and  T.  E.  Kane,  county  at- 
torney, for  the  respondent. 

^^''  LOVELY,  J.  Habeas  corpus  proceedings  to  determine 
the  legality  of  petitioner's  imprisonment  upon  a  complaint  un- 
der chapter  362,  page  653  of  the  Laws  of  1903,  which  prohibits 
the  sale  of  articles  of  merchandise  on  any  portion  of  the  Sab- 
bath day.  Under  a  proper  complaint  petitioner  was  convicted 
^*^  of  the  offense  charged,  and  is  held  upon  a  warrant  issued 
thereon.  The  objection  to  petitioner's  detention  rests  upon  the 
ground  that  this  statute  is  invalid,  as  contravening  the  provi- 
sions of  sections  33,  34,  article  4,  of  the  state  constitution,  pro- 
hibiting partial  or  class  legislation.  The  act  under  which  pe- 
titioner was  convicted  reads  as  follows:  "All  manner  of  public 
selling  or  offering  for  sale  of  any  property  upon  Sunday  is 
prohibited,  except  that  meals  may  be  sold  to  be  eaten  on  the 
premises  where  sold  or  served  elsewhere  by  caterers;  and  pre- 
pared tobacco  in  places  other  than  where  spirituous  or  malt 
liquor  or  wines  are  kept  or  offered  for  sale,  and  fruits,  confec- 
tionery, newspapers,  drugs,  medicines  and  surgical  appliances 
may  be  sold  in  a  quiet  and  orderly  manner;  provided,  however, 
that  nothing  in  this  section  shall  be  construed  to  allow  or  per- 
mit the  public  sale  or  exposing  for  sale  of  uncooked  meats, 
fresh  or  salt,  or  groceries,  dry  goods,  clothing,  wearing  apparel 
of  any  kind,  or  boot  or  shoes." 
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While  it  is  necessarily  conceded  that,  as  a  police  regulation, 
the  law  prohibiting  work  on  the  Sabbath  is  within  the  scope 
of  legislative  power  and  authority,  it  is  insisted  for  petitioner 
that  this  statute  involves  and  authorizes  a  discrimination  for  a 
favored  class,  which  is  so  unreasonable  as  to  convict  the  legisla- 
ture of  gross  partiality  in  its  adoption;  that  its  provisions  pro- 
hibit the  sale  of  meats  on  the  morning  hours  of  Sunday,  which 
had  been  previously  permitted  under  section  Gol7  of  the  General 
Statutes  of  1894  (Pen.  Code,  sec.  223),  which  is  regarded  as 
especially  obnoxious  to  the  retail  city  butchers,  who  are  par- 
ticularly interested  in  these  proceedings,  since  the  provision  in 
the  act  abrogates  the  privilege  previously  conferred,  but  retains 
the  right  of  dealers  to  sell  fruit,  confectionery,  newspapers, 
drugs,  medicines,  and  surgical  instruments  in  a  quiet  and  or- 
derly manner. 

It  is  insisted  that  there  is  no  intelligent  or  apparent  reason 
for  these  distinctions  in  the  classes  referred  to.  The  right  to 
dispose  of  drugs,  medicines  and  surgical  appliances  is  so  clearly 
a  necessity  in  favor  of  health  and  life  that  it  is  not  suggested 
that  by  this  exception  the  venders  of  these  articles  are  im- 
properly favored  in  the  act,  or  that  newspapers  may  iiot  be  prop- 
erly sold,  but  that  there  is  no  reason  why  cigars,  candy  and 
tobacco  in  packages  can  be  sold  on  Sunday,  Mobile  uncooked 
'*'*'*  meats,  which  are  as  much  of  a  necessity,  are  restrained  and 
forbidden. 

The  consideration  of  this  subject  is  not  entirely  new.  Sec- 
tion 6513,  regulating  labor  on  Sunday,  was  passed  upon  by  this 
court  when  we  have  held  that  keeping  open  a  barber-shop  on 
Sunday  was  not  a  work  of  necessity,  and  that  a  statute  prohib- 
iting the  same  was  not  unreasonable  discrimination.  In  the 
case  referred  to  it  was  claimed  that  the  act  was  invalid,  as  be- 
ing class  legislation,  and  we  held  that  in  the  exercise  of  the  po- 
lice power  in  establishing  a  day  of  rest  a  very  large  discretion 
must  be  allowed  to  the  legislature  in  determining  what  kind 
of  labor  or  business  should  be  prohibited,  and  what  are  and 
what  are  not  works  of  necessity  or  charity;  and,  unless  the 
classification  is  manifestly  arbitrary,  and  not  founded  upon  any 
substantial  distinction  or  apparent  natural  reason  which  sug- 
gests the  necessity  or  propriety  of  different  legislation,  the  courts 
have  no  right  to  interfere  with  the  exercise  of  legislative  dis- 
cretion. Courts,  it  was  there  said,  would  take  judicial  notice 
of  the  fact  that,  in  view  of  the  custom  to  keep  barber-shops 
open  in  the  evening  as  well  as  in  the  day,  the  employes  in  them 
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work  more,  and  during  later  hours,  than  those  engaged  in  most 
other  occupations,  and  that  this  is  especially  true  on  Saturday 
afternoons  and  evenings;  also  that,  owing  to  the  habit  of  so 
many  men  to  postpone  getting  shaved  until  Sunday,  if  such 
shops  were  to  be  permitted  to  be  kept  open  on  Sunday,  the  em- 
ployes would  ordinarily  be  deprived  of  rest  during  half  of  that 
day:  State  v.  Petit,  74  Minn.  376,  77  N.  W.  225.  The  pur- 
pose of  the  Sunday  law  in  this  opinion  was  held  to  be  not.  to 
enforce  religious  observances,  but  in  the  exercise  of  legislative 
judgment  to  protect  those  who  were  engaged  in  servile  labor 
from  imposition  by  the  public  or  employer  upon  their  enjoy- 
ment of  rest  and  recuperation,  in  furtherance  of  what  has  been 
well  expressed  in  the  sentiment  of  a  modern  aphorism  that  "He 
who  ordained  the  Sabbath  loves  the  poor." 

Very  many  of  the  population  of  our  cities  would  not  have  the 
day  of  rest  which  the  Sunday  laws  afford  were  it  not  for  these 
provisions  which  have  made  this  manifestly  just  and  humane 
purpose  the  subject  of  legislative  cognizance  and  protection,  and 
if  it  can  be  found  from  a  consideration  of  the  way  in  which  the 
people  of  our  cities  live  and  enjoy  the  repose  and  relief  from 
labor  every  Sabbath  day  accorded  by  the  Sunday  law,  and  that 
there  is  to  any  sensible  extent  or  degree  a  *^®  distinction  in  secur- 
ing the  proposed  purposes  of  the  law  between  the  keeping  open 
of  butcher-shops,  grocery  stores  and  the  sale  of  uncooked  meats 
or  family  supplies  that  does  not  apply  to  the  sale  of  confection- 
ery and  tobacco,  the  wisdom  of  the  selection  designated  in  the 
law  is  with  the  legislature,  and  not  the  coiirts. 

It  may  be  said  here  quite  as  pertinently  as  in  State  v.  Petit, 
that  the  object  is  to  give  essential  and  useful  benefits  to  em- 
ployes from  compulsory  servile  labor  on  Sunday,  and  it  is  not 
to  be  disputed  that  a  custom  which  existed  of  making  purchases 
of  meats  and  the  prohibited  merchandise  on  Sunday  required 
the  employment  during  portions  of  that  day  of  a  large  number 
of  clerks  and  laborers  who  are  engaged  in  and  about  these  es- 
tablishments when  they  serve  the  public,  and  that  the  purchase 
of  meats  and  groceries  therein  can  without  extreme  disadvan- 
tage be  made  on  the  previous  day.  This  may  impose  some  ex- 
tra burden  upon  the  patrons  of  such  establishments  as  well  as 
the  proprietors,  but  it  will,  as  it  seems  to  us  obvious,  relieve  the 
persons  to  be  protected  to  a  much  greater  extent  than  in  the  sale 
of  confectionery  and  tobacco,  and  give  the  desired  benefits  more 
generally  than  in  the  occupation  permitted  by  the  statute. 
Whether  the  discrimination  be  justified  by  wise  legislative  pol- 
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icy,  we  are  not  required  to  determine.  That  is  the  province  of 
the  law-making  power,  not  ours.  It  is  our  duty  to  ascertain,  if 
possible,  whether,  from  our  knowledge  of  existing  conditions, 
there  is  such  a  sensible  distinction  between  these  occupations  as 
would  furnish  a  basis  of  judgment  in  making  the  same.  It  is 
undoubtedly  the  custom  of  a  large  number  of  our  people  in  the 
cities  to  visit  public  parks,  which  have  been  to  a  considerable 
extent  provided  by  the  liberality  and  civic  spirit  of  our  munic- 
ipalities for  the  enjoyment  of  the  occasion.  The  statute  clearly 
prohibits  the  sale  of  intoxicating  drinks  in  any  form  on  Sun- 
day, and  only  allows  confectionery  to  be  sold,  which  is  on  many 
occasions  required  by  parents  for  the  children  and  the  more 
youthful  class  of  visitors  thereto.  Tobacco  has  come  to  be 
among  a  very  large  portion  of  the  respectable  people  of  this 
country  a  necessity  in  the  appreciation  of  appropriate  Sunday 
rest  and  recreation,  which  cannot,  in  a  practical  way,  be  pro- 
vided for  beforehand  in  the  suitable  enjoyment  of  the  period 
of  recuperation  which  makes  the  day  of  rest  beneficial. 

In  view  of  these  differences,  as  well  as  the  number  of  those 
engaged  "****  in  these  occupations  and  the  nature  and  character 
of  the  business,  it  seems  apparent  that  a  distinction  exists  be- 
tween the  occupations  distinguished  in  the  statute  so  far  at 
least  as  to  make  the  classification  therein  reasonably  obvious  in 
the  judgment  of  the  court,  and  we  cannot  say  that  an  unusual 
favoritism  is  so  clear  that  we  must  convict  the  leigislature  of  the 
violation  of  the  constitutional  provisions  invoked  for  the  pe- 
titioner. 

The  writ  is  discharged. 


Sunday  Laws  are  regarded  as  constitutional  so  long  as  they  do  not 
arbitrarily  or  unreasonably  discriminate  against  certain  occupations 
and  businesses:  See  State  v.  Sopher,  25  Utah,  318,  95  Am.  St.  Kep. 
845;  note  to  Booth  v.  People,  78  Am.  St.  Rep.  264-266. 
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CROOKSTON"    WATEEWORKS,    POWER    AXD    LIGHT 
COMPANY  V.  SPRAGUE. 

[91  Minn.  461,  98  N.  W.  347,  99  N.  W.  420.] 

NAVIGABLE  STREAMS— Dams— Logging,— As  between  the 
owner  of  a  power  plant  and  the  owner  of  logs,  the  former  may 
maintain  a  dam  in  a  floatable  stream  if  he  provides  adequate  means 
for  the  passage  of  logs,  and  the  latter  may  float  and  drive  his  logs 
if  he  uses  such  means  of  passage,  and  thus  avoids  injury  to  the  dam. 
Each  is  entitled  to  a  reasonable  use  of  the  stream,  with  due  regard 
to  the  rights  and  necessities  of  the  other,     (pp,  528,  530.) 

NAVIGABLE  STREAM— Injury  to  Dam  from  Logs.— If  a 
stream  is  used  for  floating  logs,  one  who  constructs  a  dam  therein 
should  make  a  proper  provision  for  their  passage,  otherwise  he  can- 
not recover  damages  from  the  owner  of  logs  who  drives  them  over 
the  dam  to  its  injury,     (p.  531.) 

Rome  G.  Brown  and  Charles  S.  Albert,  for  the  appellant. 
Koon,  Whelan  &  Bennett,  for  the  respondent. 

***  LEWIS,  J.  Appellant  owned  the  riparian  lands  on  both 
sides  of  the  Red  Lake  river,  in  Crookston,  and  a  dam  constructed 
at  that  point.  Respondent,  a  citizen  of  Winnipeg,  on  June  6, 
1899,  owned  a  large  quantity  of  logs  that  were  collected  in  the 
river  at  a  point  about  five  hundred  feet  above  the  dam.  Re- 
spondent opened  the  boom,  and  allowed  the  logs  to  float  down 
the  stream  over  the  dam,  without  any  attempt  on  his  part,  and 
without  any  effort  on  the  part  of  appellant,  to  direct  or  confine 
them  to  the  sluiceways.  The  dam  was  considerably  injured  at 
different  places,  and  this  action  was  brought  to  recover  dam- 
ages arising  therefrom.  The  court  found  the  damages  to  be 
three  thousand  four  hundred  and  fifty  dollars,  but  ordered  judg- 
ment for  respondent. 

The  assi^ments  of  error  present  only  one  question,  viz. :  Do 
the  findings  of  fact  justify  the  conclusion  of  law  and  judgment 
for  respondent?  If  not,  do  the  findings  of  fact  entitle  appel- 
lant to  judgment  for  the  amount  of  damages  found?  Ap- 
pellant submits  the  case  to  this  court  wholly  upon  these  ques- 
tions of  law.  The  findings  are  apparently  '^^^  somewhat  con- 
flicting, and,  in  order  to  properly  understand  their  bearing  and 
relation  to  the  issues  in  the  case,  it  will  be  necessary  to  examine 
them  in  some  detail.     The  court  finds: 

2,  3.  That  appellant  was  the  owner  of  the  riparian  lands 
and  dam,  and  of  the  flowage  rights  in  the  stream,  and,  in  con- 
nection with  its  predecessor,  had  been  in  exclusive  possession 
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thereof  for  more  than  fifteen  years  prior  to  this  action,  and  ten 
in  connection  therewith  maintained  an  electric  and  power  plant. 

5,  6,  7.  That  from  1872  to  1875,  Red  Lake  river,  in  its  nat- 
ural condition,  was  capable  of  being  profitably  used  for  trans- 
portation and  commerce  for  about  two  and  a  half  months  each 
season,  but  that  since  1875  it  has  not  been,  and  could  not  have 
been,  profitably  used  for  such  purposes ;  that  the  river  has  been 
navigable  for  the  purpose  of  floating  logs  and  lumber  for  fif- 
teen years  prior  to  the  commencement  of  this  suit,  for  a  dis- 
tance of  more  than  twenty-five  miles  above  Crookston,  as  well 
as  below. 

9.  "That  at  the  time  said  dam  was  constructed,  and  ever 
since,  said  dam  was  provided  with  sluiceways  of  sufficient  capac- 
ity, and  so  arranged,  when  one  of  them  is  open,  as  to  permit 
logs,  timber  and  lumber  to  pass  through  the  same  without  any 
unreasonable  delay  or  hindrance,  and  that  said  dam  is  not,  and 
never  has  been,  an  unreasonable  obstruction  or  impediment  to 
the  navigation  of  said  river  for  the  purposes  of  floating  logs  or 
lumber  when  the  said  sluiceways,  or  one  of  them,  is  open." 

11.  That  about  June  6,  1899,  respondent  did  wrongfully  drive 
and  allow  to  be  driven  a  number  of  about  twenty-four  thou- 
sand logs  from  a  point  above  said  dam  to  a  point  below  it,  and, 
in  driving  said  logs,  did  permit  and  cause  them  to  run  in  large 
quantities  to  and  over  the  dam,  and  over  the  crest  of  the  same, 
instead  of  through  the  sluiceways  provided  for  such  purposes 
by  appellant,  although  respondent  at  that  time  knew  of  the 
sluiceways,  and  knew  that  running  of  said  logs  over  the  crest 
of  the  dam,  instead  of  through  or  over  the  sluiceways,  was  liable 
*^^  to  injure  the  dam  and  the  business  of  appellant,  which  acts 
of  respondent  in  so  driving,  and  allowing  the  said  drive  to  be 
made,  were  done  negligently  and  carelessly,  and  without  rea- 
sonable care  and  prudence  on  the  part  of  said  defendant  to 
prevent  unnecessary  injuries  to  the  dam  and  appellant's  busi- 
ness. 

12.  That,  by  reason  of  such  negligent  acts  of  respondent  in 
80  driviing  and  permitting  the  logs  to  go  over  the  crest  of  the 
dam,  it  was  battered,  broken  and  weakened,  all  of  which  in- 
juries and  damages  were  caused  by  the  negligence  of  respond- 
ent as  aforesaid. 

13.  14.  That  the  injuries  so  occasioned  by  respondent  in  driv- 
ing the  logs  over  the  dam  amounted  to  three  thousand  four  hun- 
dred and  fifty  dollars. 
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15.  "That  during  the  month  of  June,  1899,  plaintiff  had  not 
facilities  for  opening  said  sluieewa3's,  or  any  of  them,  when  the 
water  was  running  more  than  two  feet  over  the  crest  of  the 
dam,  without  considerable  danger  to  the  lives  of  those  using 
what  plaintiff  provided  for  the  purpose  of  opening  the  sluice- 
ways, and  the  said  dam  was  wholly  unprovided  vnth  any  boom, 
piers  or  instruments  or  means  whereby  to  guide  the  logs,  float- 
ing in  said  stream  to  any  sluiceway  or  channel,  and  that  plain- 
tiff was  guilty  of  negligence  in  so  failing  to  provide  proper  facil- 
ities for  opening  said  sluiceways,  and  was  guilty  of  negligence 
in  failing  to  provide  sheer  booms,  or  some  means  whereby  to 
guide  the  logs  floating  in  the  stream  to  one  or  more  of  the  said 
sluiceways;  that  at  the  time  defendant  drove  his  logs  over  said 
dam,  as  aforesaid,  and  during  all  the  month  of  June,  1899,  the 
water  of  said  river  was  running  more  than  two  and  a  half  feet 
high  over  the  crest  of  said  dam;  that  one  sluiceway  in  said 
dam  was  open  one  foot  at  the  top,  and  the  other  two  feet  at 
the  top,  each  sluiceway  being  eight  feet  wide  and  five  feet  deep 
from  the  crest  of  the  dam  when  fully  open  and  cleared  of  stop 
logs;  that  said  openings  of  one  foot  in  one  sluiceway  and  two 
feet  deep  in  the  other,  at  the  then  stage  of  water,  were  sufficient 
to  enable  defendant  to  get  his  logs  past  the  dam  by  way  of  the 
sluiceways,  and  without  any  injury  to  the  dam,  and,  knowing 
as  he  did,  that  plaintiff  had  not  provided  any  means  of  guiding 
the  logs  to  the  *^''  sluiceways,  he  [the  defendant]  was  guilty 
of  negligence  in  not  doing  it,  and  this  negligence  was  a  proxi- 
mate cause  of  the  injury  before  stated,  but  plaintiff  knew  for 
two  weeks  before  defendant  drove  his  logs  past  the  dam  that 
he  was  going  to  do  it,  and  failed  to  provide  sheer  booms  or  other 
means  to  guide  the  logs  to  the  sluiceways,  or  one  of  them,  and 
this  failure  on  its  part  was  negligence,  which  was  a  proximate 
cause  of  the  injury,  and  contributed  to  it.'' 

Subject  to  the  control  of  Congress  in  proper  cases,  and  inde- 
pendently of  statute,  the  right  of  riparian  owners  to  construct, 
maintain  and  operate  dams  upon  the  rivers  and  streams  in  this 
state  is  firmlv  established  by  the  decisions  of  this  court:  Mor- 
rill V.  St.  Anthony  Falls  etc.  Co.,  26  Minn.  222,  37  Am. 
Eep.  399,  2  INT.  W.  842;  State  v.  Minneapolis  Mill  Co.,  26  Minn. 
229,  2  IST.  W.  839;  Kretzschmar  v.  Meehan,  74  Minn.  211,  77 
N.  W.  41 ;  Minnesota  etc.  Co.  v.  St.  Anthony  Falls  etc.  Co.,  82 
Minn.  505,  85  N.  W.  520. 

Title  1,  chapter  32  of  the  General  Statutes  of  1894,  recog- 
nizes the  interests  of  riparian  owners  at  the  common  law,  and. 
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wliile  declaring  all  rivers  in  the  state  public  highways  for  the 
purpose  of  the  passage  of  logs,  timber  and  lumber,  the  rights 
of  riparian  owners  are  also  recognized  and  defined.  Section 
2385  reads:  "All  rivers  within  this  state  of  sufficient  size  for 
floatin.g  or  driving  logs,  timber  or  lumber,  and  which  may  be 
used  for  that  purpose,  are  hereby  declared  to  be  public  high- 
ways, so  far  as  to  prevent  obstructions  to  the  free  passage  of 
logs,  timber  or  lumber  down  said  streams,  or  either  of  them." 
And  section  2386 :  "No  dam  or  boom  shall  be  constructed  or 
permitted  on  any  river,  as  herein  specified,  unless  said  dam  or 
boom  has  connected  therewith  a  sluiceway,  lock  or  other  fixture, 
sufficient  and  so  arranged  as  to  permit  logs,  timber  and  lum- 
ber to  pass  around,  through  or  over  said  dam  or  boom,  without 
unreasonable  delay  or  hindrance." 

Tliis  act  applies  to  all  streams  generally  navigable,  as  well 
as  what  are  termed  mere  floatable  streams,  and  controls  the  re- 
spective rights  of  interested  parties,  subject  to  the  acts  of  Con- 
gress and  the  federal  jurisdiction  where  applicable  to  streams 
generally  navigable. 

^***  Assuming,  therefore,  that  Eed  Lake  river  is  a  navigable 
stream,  it  not  appearing  that  Congress  has  assumed  any  control 
over  the  river  and  there  being  no  apparent  conflict  between  the 
state  and  federal  authority,  it  does  not  follow  that  the  dam  is 
a  public  nuisance  because  not  authorized  by  federal  authority: 
Gould  on  Waters,  3d  ed.,  sees.  129-132;  Wilson  v.  Blackbird 
Creek  M.  Co.,  2  Pet.  245,  7  L.  ed.  412 ;  State  v.  Wheeling  etc. 
Bridge  Co.,  13  How.  518,  14  L.  ed.  249. 

Our  view  of  this  legislation  is  that  it  vras  intended  to  recog- 
nize the  rights  of  the  riparian  owner  in  the  construction  of  the 
dam,  and  the  public  in  the  use  of  the  stream,  and  that  neither 
one  is  granted  a  paramount  right.  The  first  section  declares 
that  all  streams  of  sufficient  size  to  float  logs,  timber  and  lum- 
ber are  public  highways;  but  the  apparently  unlimited  author- 
ity to  use  such  a  stream  is  restricted  in  the  second  section  by 
a  further  statement  that  the  riparian  owner  may  improve  the 
stream  for  his  own  use,  provided  he  does  not  unreasonably  hin- 
der or  delay  the  passage  of  logs,  timber  and  lumber  around, 
through  or  over  any  dam  that  is  constructed. 

In  the  case  before  us,  appellant  was  authorized  to  construct 
and  maintain  the  dam,  provided  it  was  equipped  with  sluiceways 
to  admit  of  the  passage  of  logs  without  unreasonable  delay; 
and  respondent  was  entitled  to  the  use  of  the  stream  for  the 
passage  of  his  logs;  and,  if  the  sluiceways  were  so  arranged. 
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then  respondent  was  required  to  direct  and  drive  his  logs 
through  the  sluiceways,  and  thus  avoid  injury  to  the  dam.  So 
it  comes  down  to  a  question  of  whether  the  dam  was  properly 
equipped  with  sluiceways  and  appurtenances,  such  as  not  to 
unreasonably  delay  floating  logs  through  the  same,  and,  if  so, 
whether  respondent  was  in  the  exercise  of  reasonable  care  in 
driving  his  logs.  While  the  findings  of  fact  are  apparently  con- 
flicting, we  think  that  a  close  examination  of  the  same,  when 
taken  into  consideration  with  the  conclusion  of  the  court,  will 
show  that  they  are  consistent  and  support  the  conclusion  of  law. 

The. ninth  flnding  of  fact  is  relied  upon  by  appellant  as  con- 
clusive upon  the  point  that  the  dam  was  properly  equipped 
with  sluiceways,  so  as  not  to  unreasonably  delay  or  hinder  the 
passage  of  logs.  We  think,  when  considered  with  the  other 
findings  and  the  legal  conclusion  of  the  court,  that  it  is  not  so 
far-reachiuig.  It  will  be  ohserved  from  the  ninth  finding  that 
the  court  has  reference  to  the  construction  '*^  of  the  dam' 
proper,  without  taking  into  account  any  appurtenances  for  the 
purpose  of  directing  the  logs  into  the  sluiceways.  So  far  as 
the  dam  itself  is  concerned,  it  is  not  an  obstruction  to  the  pas- 
sage of  logs,  because  suitable  sluiceways  were  provided,  so  that, 
when  one  or  two  of  the  stop-boards  were  out,  unreasonable  de- 
lay was  not  occasioned  to  the  passage  of  the  logs.  It  is  not  to 
be  understood  that  the  finding  includes  the  proper  piling  or 
other  arrangement  necessary  for  the  purpose  of  guiding  logs 
through  the  sluiceways.  This  finding  must  be  considered  with 
that  part  of  the  fifteenth  to  the  effect  that  during  the  time  in 
question  the  water  running  over  the  dam  was  more  than  two 
feet  and  a  half  deep,  that  there  were  no  facilities  for  opening 
the  sluiceways  without  considerable  danger,  and  that  the  dam' 
was  not  provided  with  piers,  posts  or  other  means  by  which 
logs  might  be  guided  into  the  sluiceways.  These  findings  are 
not  inconsistent,  and,  when  considered  together,  mean  that  ap- 
pellant constructed  the  dam  with  proper  sluiceways,  but,  in 
failing  to  provide  some  means  whereby  logs  might  be  directed 
into  the  sluiceways,  their  transportation  through  the  same  was 
unreasonably  hindered.     So  much  as  to  appellant's  duties. 

In  the  fifteenth  finding  it  is  found  that  an  opening  in  one 
of  the  sluiceways  of  one,  and  in  the  other  of  two,  feet  in  depth, 
at  the  then  stage  of  the  water,  was  sufficient  to  enable  respond- 
ent to  get  his  logs  past  the  dam  and  through  the  sluiceways 
without  injury  to  the  dam,  and  knowing,  as  he  did,  that  ap- 
pellant had  not  provided  any  means  of   getting   logs  into   the 
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sluiceways,  he  was  guilty  of  negligence  in  not  doing  so  himself. 
By  the  eleventh  finding,  to  the  same  effect,  that  in  running  the 
logs  over  the  crest  of  the  dam,  instead  of  through  or  over  the 
sluiceways,  respondent  knew  injury  was  liable  to  result  to  the 
dam,  and  that  such  acts  were  not  performed  in  a  careful  and 
prudent  manner,  and  so  as  to  prevent  harm  to  the  dam.  These 
findings  are  relied  upon  by  appellant  as  sufficient  to  fix  the  lia- 
bility of  respondent.  If,  notwithstanding  the  fact  that  appel- 
lant had  not  equipped  the  dam  with  proper  appurtenances  or 
approaches,  yet,  knowing  the  real  condition,  respondent  per- 
mitted the  logs  to  go  over  the  crest  of  the  dam,  then  in  the  per- 
formance of  such  act  he  was  called  upon  to  exercise  reasonable 
care  and  prudence  to  avoid  injury  to  the  dam.  If  the  findings 
referred  to  are  to  the  effect  that,  notwithstanding  the  '*'^®  fail- 
ure of  appellant  to  properly  equip  the  sluiceways,  yet  respond- 
ent carelessly  and  negligently  drove  his  logs  over  the  dam,  and 
unnecessarily  caused  the  injuries  complained  of,  when  with 
reasonable  care  and  prudence,  injury  might  have  been  avoided, 
he  would  be  liable. 

But  we  do  not  think  such  is  the  necessary  or  proper  infer- 
ence, for  there  is  no  evidence  to  indicate  that  respondent  was 
not  in  the  exercise  of  reasonable  care.  What  the  court  must 
have  had  in  mind  is  that  if  it  was  the  legal  duty  of  respondent 
to  supply  sheer  booms  and  direct  his  logs  through  the  sluice- 
ways, notwithstanding  the  fact  that  there  were  no  fixed  appur- 
tenances to  which  booms  could  be  attached,  then,  in  allowing  the 
logs  to  go  over  the  dam  indiscriminately,  without  any  control 
or  direction,  he  was  guilty  of  negligence.  In  other  words,  the 
trial  court  assumed  the  possibility  upon  this  appeal  that  this 
court  might  hold  it  was  the  legal  duty  of  respondent  to  furnish 
such  sheer  booms  or  appliances,  and  in  that  case,  from  the  facts 
found,  the  conclusion  would  follow  that  he  was  liable  for  the 
damages  resulting.  On  the  other  hand,  the  court  assumed  that, 
if  this  court  should  coincide  with  its  view  of  the  law,  then  the 
facts  found  with  respect  to  appellant's  duties  in  the  construction 
of  the  dam  would  justify  such  a  conclusion. 

We  are  not  aware  that  there  is  any  decision  in  this  state  de- 
fining the  relative  rights  of  those  using  a  stream  as  a  hi^gh- 
way  for  the  transportation  of  logs,  and  the  riparian  owner  who 
has  improved  the  stream  for  manufacturing  purposes;  but,  as 
between  different  riparian  owners,  the  rule  is  that  the  parties 
are  limited  to  a  reasonable  use,  with  due  regard  to  the  rights 
and  necessities  of  all  others  interested.     What  is  a  reasonable 
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use  depends  upon  the  circumstances  of  each  particular  case : 
See  Red  Eiver  etc.  Mills  v.  Wright,  30  Minn.  249,  44  Am.  Eep. 
194,  15  N.  W.  167.  In  Page  v.  Mille  Lacs  Lumber  Co.,  53 
Minn.  492,  55  N.  W.  608,  1119,  a  controversy  arose  between  dif- 
ferent parties  engaged  in  the  business  of  driving  logs  upon  the 
eame  stream  and  the  same  rule  was  applied.  With  equal  reason 
the  rule  of  reasonable  use  should  apply  with  respect  to  the  rela- 
tive rights  of  appellant  and  respondent,  even  in  the  absence  of 
the  statutory  declarations  already  referred  to. 

•  According  to  the  evidence  and  findings  of  fact,  Eed  Lake  river 
had  been  used  for  many  years  for  the  transportation  of  logs. 
Appellant  and  its  predecessors  were  required  to  take  notice  of 
the  conditions  ^"^^  liable  to  arise  at  the  period  of  the  year  when 
logs  were  commonly  transported.  It  is  a  matter  of  common 
knowledge  that  logs  in  the  northern  part  of  this  state  are  cut 
and  banked  upon  the  streams  during  the  winter  season,  and  in 
the  spring,  when  the  waters  are  swollen  by  the  melting  snow  and 
rains,  they  are  floated  to  the  places  of  destination.  This  flood 
period,  during  which  only  it  is  possible  to  float  logs,  exists  gen- 
erally during  the  months  of  May  and  June.  When  the  dam  in 
question  was  constructed,  and  the  sluiceways  put  in,  the  build- 
ers were  required  to  anticipate  that  during  the  log-driving 
season  the  waters  would  be  high,  and  that  during  such  period  the 
current  would  be  swift  over  the  dam  and  sluiceways,  and  that 
something  more  might  be  required  than  a  mere  opening,  to  af- 
ford passage  for  logs  without  unreasonable  delay.  Moreover, 
experience  for  a  number  of  years  should  have  called  appellant's 
attention  to  the  fact,  as  found  by  the  court,  that,  when  the 
water  was  two  and  a  half  feet  deep  over  the  crest  of  the  dam, 
it  was  an  exceedingly  difficult  and  dangerous  task  to  take  out 
the  sluice  boards  sufficiently  to  lower  the  water  so  that  the  logs 
would  not  pass  over  the  dam,  and  difficult,  if  at  all  feasible,  to 
fix  sheer  booms  for  the  purpose  of  directing  the  logs  through  the 
sluiceways.  Under  those  conditions,  it  was  practically  impos- 
sible for  respondent,  without  great  inconvenience  and  delay,  to 
attach  sheer  booms  or  take  out  enough  of  the  sluice  boards ;  and 
having  called  upon  appellant,  as  the  findings  disclose,  to  make 
preparation  for  the  passage  of  the  logs,  respondent  did  all  that 
was  reasonably  required  of  him  to  do  under  the  circumstances.  It 
might  be  that  at  a  lower  stage  of  the  water,  or  under  other  con- 
ditions, the  dam,  as  constructed,  would  be  sufficient  to  meet  the 
requirements. 
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We  do  not  intend  to  hold  that  under  all  circumstances  it  is 
the  duty  of  the  riparian  owner  who  erects  a  dam  to  provide 
sheer  booms  and  to  keep  them  in  place,  or  that  he  is  required  to 
assume  control  of  the  logs,  and  conduct  them  through  the  sluice- 
ways. It  is  simply  held  that,  under  the  facts  in  this  case,  the 
dam  should  have  been  equipped  with  piling,  or  permanent  fix- 
tures of  some  kind,  which  could  be  reached,  and  to  which  sheer 
booms  could  be  attached  by  respondent,  or  some  means  should 
have  been  provided  for  removing  the  sluice  boards  so  that  the 
current  of  water  through  the  sluiceways  would  be  ^'^^  sufficient 
to  draw  the  logs  through  the  same,  or  some  other  provision  made 
equally  efficient  to  accomplish  the  purpose. 

We  have  not  overlooked  the  case  of  St.  Cloud  etc.  Co.  v. 
Mississippi  etc.  Boom  Co.,  43  Minn.  380,  45  N.  W.  714.  In  that 
case  an  act  of  Congress  was  construed  and  the  rule  of  reasonable 
use  was  not  taken  into  consideration. 

Judgment  affirmed. 

Upon  reargument  the  following  opinion  was  filed  May  13, 
1904: 

PEE  CURIAM.  A  rehearing  was  ordered  in  this  case  upon 
the  following  questions : 

1.  Did  the  trial  court  in  holding  by  the  eleventh  finding  of 
fact  that  respondent  wrongfully  and  negligently  drove  the  logs 
over  the  crest  of  the  dam,  instead  of  through  the  sluiceways, 
have  reference  to  the  condition  of  the  dam,  sluiceways,  and 
depth  of  the  water  as  then  existing,  or  did  the  court  have  in 
mind  the  neglect  of  respondent  to  furnish  sheer  booms,  con- 
ceding it  to  be  his  duty  to  furnish  them  ? 

2.  Is  there  sufficient  evidence  in  the  case  to  sustain  the  elev- 
enth finding  of  fact? 

3.  If  the  eleventh  finding  of  fact  refers  to  the  condition  of 
the  dam  at  the  time  the  logs  were  driven  over  it,  was  respond- 
ent liable  for  the  resulting  injury? 

The  matter  having  been  fully  reargued,  it  is  ordered  that  the 
former  order  of  this  court  affirming  the  judgment  be,  and  the 
same  hereby  is,  set  aside,  and  a  new  trial  granted. 

It  will  not  be  advisable  at  this  time  to  further  discuss  the 
principles  of  law  involved  in  this  case.  The  appeal  having  been 
taken  upon  the  ground  that  the  findings  of  fact  did  not  justify 
the  order  for  judgment,  the  court  endeavored  to  reconcile  what 
it  deemed  to  be   rather   indefinite   and   inconsistent   findings. 
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From  a  re-examination  of  the  evidence  and  findings,  we  are 
now  satisfied  that  the  task  the  court  assumed  at  that  time  was 
hardly  justified,  and  we  have  concluded  to  remand  the  case  for 
a  new  trial  upon  the  ground  that  the  findings  of  fact  do  not 
support  the  order  for  judgment,  and  do  not  justify  an  order 
for  judgment  for  appellant. 


For  Authorities  bearing  upon  the  decision  in  the  principal  case, 
see  Pickens  v.  Coal  Eiver  Boom  etc.  Co.,  51  W.  Va.  445,  90  Am. 
St.  Eep.  819,  and  cases  cited  in  the  cross-reference  note  thereto; 
Monroe  Mill  Co.  v.  Menzel,  35  Wash.  487,  102  Am.  St.  Eep.  905. 
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TANNER  V.  LINDELL  RAILWAY  COMPANY. 

[180  Mo.  1,  79  S.  W.  155.] 

CORPORATIONS— Right  of  Majority  to  Sell  Out.— The  major- 
ity in  interest  in  a  corporation  have  the  right  to  rule  within  reason- 
able bounds,  and  while  they  have  no  right,  arbitrarily  or  oppressively, 
to  close  out  the  corporation,  and  sell  all  of  its  property  to  their  own 
advantage,  yet  they  are  not  compelled  to  continue  an  unprofitable 
business,  nor  to  pay  the  minority  more  than  their  stock  is  worth,  for 
the  privilege  of  closing  out  the  corporation,     (p.  539.) 

CORPORATIONS— Sale  of  Property  of.— The  mere  fact  that 
all  of  the  stockholders  in  a  corporation  have  not  consented  to  a  sale 
of  all  of  its  property  by  the  majority  is  not  ground  for  setting  the 
sale  aside,  regardless  of  the  consequences,     (p.  539.) 

CORPORATIONS— Sale  of  Property  of— Rescission.— A  sale  of 
all  the  property  of  a  corporation  made  without  the  consent  of  all 
of  its  stockholders,  and  which  has  gone  into  effect,  will  not  be  re- 
scinded when  rescission  would  be  productive  of  greater  injury  than 
would  result  from  a  refusal  of  it,  or  when  the  person  asking  it  has, 
by  his  own  laches,  allowed  the  rights  of  others  to  grow  out  of  the 
sale.     (p.  540.) 

CORPORATIONS— Sale  of  Property  of— Rights  of  Minority. 
If  the  majority  of  stockholders,  against  the  will  of  the  minority, 
sell  all  of  the  property  of  the  corporation  and  thereby  work  a  prac- 
tical dissolution  of  it,  the  minority  are  not  bound  to  take  in  pay- 
ment for  their  stock  a  pro  rata  share  of  the  proceeds  of  the  sale,  or, 
in  substitution  therefor,  the  stock  of  another  corporation,  but,  at 
their  election,  may  have  out  of  the  proceeds  of  the  sale,  whether  it 
be  money  or  other  property,  the  market  value  of  their  stock  at  the 
date  of  the  sale,  or  their  proportionate  share  of  the  proceeds,  or 
they  may  follow  the  property  into  the  hands  of  the  purchaser  and 
share  in  the  proceeds  arising  from  its  use  in  the  same  ratio  that  they 
would  have  shared  if  the  sale  had  not  been  made,  and  if  the  trans- 
action be  made  in  bad  faith,  they  may,  under  some  circumstances, 
have  the  sale  set  aside,     (p.  543.) 

CORPORATIONS— Sale  of  Property  of —Setting  Aside.— A  sale 
of  all  the  property  of  a  corporation  is  not  void,  nor  will  it  be  set 

(534) 
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aside  at  the  suit  of  a  stockholder  merely  because  the  corporation 
was  doing  a  fairly  good  business,  and  some  of  the  stockholders  did 
not  consent  to  the  sale.     (p.  544.) 

COEPORATIONS— Sale  of  Property  of— Remedy  of  Minority 
as  Affected  by  Their  Interest.— If  a  court  of  equity  undertakes  to 
adjust  the  rights  of  the  parties  to  a  suit  by  minority  stockholders 
in  a  corporation  to  set  aside  a  sale  of  its  property  made  by  the 
majority,  the  proportion  of  the  stock  held  by  them  respectively  is  a 
fact  to  be  taken  into  consideration  in  selecting  the  remedy,  and  if 
the  plaintiffs  in  such  suit  decline  to  say  how  many  shares  they  hold, 
and  take  the  position  that  the  relief  asked  is  as  applicable  to  the 
holder  of  one  share  as  to  the  holder  of  any  number  of  shares  less 
than  a  majority,  they  invite  a  judgment  of  their  case  as  on  a  holding 
of  one  share,     (p.  544.) 

CORPOEATIONS— Sale  of  Property  of— Remedy  of  Minority. 
If  minority  stockholders  in  a  corporation  have  not  consented  to  a 
sale  of  all  of  its  property  to  another  corporation  by  the  majority 
stockholders,  and  on  the  faith  of  such  sale  many  innocent  persons 
have  made  investments,  the  minority  are  not  entitled  to  have  the 
sale  set  aside  in  equity,  and  the  old  corporation  rehabilitated,  if 
they  have  a  complete  remedy  at  law  by  an  action  for  damages,  (p. 
646.) 

Hamilton  &  Grover,  for  the  appellants. 

Boyle,  Priest  &  Lehmann  and  G.  W.  Easley,  for  the  respond- 
ents. 

11  VALLIANT,  J.  This  is  a  snit  in  equity.  The  plaintiffs 
are  stockholders  in  the  Lindell  Railway  Company,  a  corporation 
chartered  by  an  act  of  the  general  assembly  approved  January 
26,  1864,  for  the  purpose  of  constructing  and  operating  certain 
lines  of  street  railways  in  the  city  of  St.  Louis  and  the  county 
of  St.  Louis.  The  defendants  are  the  Lindell  Railway  Com- 
pany, the  United  Railways  Company -of  St.  Louis,  the  St.  Louis 
Transit  Company  (the  two  last  named  being  street  railway  cor- 
porations), the  St.  Louis  Trust  Company,  and  certain  individ- 
uals who  compose  the  officers  and  board  of  directors  of  the  Lin- 
dell company,  and  who  compose  also  the  officers  and  board  of 
directors  of  the  two  other  street  railway  companies. 

In  the  circuit  court  a  demurrer  to  the  plaintiffs*  second 
amended  petition  was  sustained,  and  plaintiffs  declining  to  plead 
further  there  was  a  final  judgment  for  defendants,  from  which 
the  plaintiffs  prosecute  this  appeal, 

1*  The  petition  copies  in  full  the  act  of  1864  by  which  the 
Lindell  company  was  incorporated,  and  next  states  that  under 
the  provisions  of^ sections  3779,  2780,  2781  of  the  Revised  Stat- 
utes of  1889  the  charter  of  the  corporation  was  amended  to  en- 
able it  to  extend  its  business  and  add  to  its  lists  certain  other 
lines  of  street  railways  in  the  city  and  vicinity.     The  pleader 
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then  draws  the  legal  conclusion  that  the  original  charter  and 
the  amendment  mentioned  constituted  a  contract  having  three 
relations,  viz. :  It  was,  first,  a  contract  between  the  state  and  the 
corporation;  second,  one  between  the  corporation  and  the 
stockholders ;  and,  third,  one  between  the  stockholders  inter  sese. 
The  further  conclusion  is  drawn  that  all  the  rights  and  powers 
of  the  parties  to  that  contract  are  to  be  found  within  the  terms 
of  the  charter  and  its  amendment,  and  that  among  them  is  not 
found  the  "power  to  convey  away  all  the  property  and  fran- 
chise of  said  Lindell  Railway  Company  and  to  abandon  its  cor- 
porate business  without  the  unanimous  consent  of  all  its  share- 
holders." 

The  petition  further  states :  That  on  January  26,  1899,  plain- 
tiffs became  the  owners  of  certain  shares  of  the  Lindell  stock, 
which  on  that  day  stood  and  still  stand  on  the  books  of  the  cor- 
poration in  plaintiffs'  names;  that  at  that  time  the  individual 
defendants  were  the  owners  of  two-thirds  of  the  shares  of  stock 
and  constituted  the  board  of  directors  and  mana^ng  officers  of 
the  corporation.  That  during  that  month  those  defendants 
conspired  with  a  certain  banking  concern  in  New  York  and 
other  persons  unknown  to  plaintiff  to  sell  all  the  assets,  fran- 
chise and  property  of  every  description  of  the  Lindell  Railway  * 
Company  to  a  corporation,  to  be  formed,  to  be  controlled  and 
managed  by  themselves  as  stockholders  and  directors  and  offi- 
cers, for  their  own  profit  without  regard  to  the  rights  of  other 
stockholders.  That  the  scheme  was  kept  secret  from  the  plain- 
tiffs and  was  not  known  to  them  until  September  30,  1899. 
That  in  pursuance  ^^  of  that  scheme  the  individual  defendants 
purchased  and  acquired  control  of  a  corporation  called  the  Cen- 
tral Traction  Company  and  changed  its  name  to  United  Rail- 
ways Company,  and  on  the  16th  of  September,  1899,  increased 
its  capital  stock  from  $5,000,000  to  $45,000,000,  and  on  Sep- 
tember 19,  1899,  they,  as  directors  of  the  Lindell  company,  exe- 
cuted a  quitclaim  deed,  whereby  for  the  nominal  consideration 
of  one  dollar  they  attempted  to  convey  to  the  United  Railways 
Company  all  of  the  "assets,  franchises,  and  property  of  every 
kind  and  nature  whatsoever,''  belonging  to  the  Lindell  Railway 
Company.  That  the  deed  was  executed  without  the  knowledge 
or  consent  of  plaintiffs,  against  their  wishes,  in  fraud  of  their 
rights  and  was  not  discovered  by  them  until  it  was  put  on  rec- 
ord September  30,  1899.  That  at  the  date  "of  the  deed  the 
Lindell  company  owned  seventy-five  miles  of  street  railway  in 
the  city  and  county  of  St.  Louis  and  other  property  "worth 
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many  millions  of  dollars";  it  tad  a  capital  stock  of  $2,500,000, 
divided  into  25,000  shares  of  the  par  value  of  $100  per  share, 
its  assets  were  largely  in  excess  of  its  liabilities,  its  business  was 
being  profitably  conducted  and  increasing,  and  it  was  paying  a 
dividend  of  one  and  a  quarter  per  cent  quarterly  on  its  capital 
stock,  but  by  that  deed  the  corporation  was  incapacitated  from 
doing  the  business  for  which  it  was  created  and  its  earning 
power  totally  destroyed. 

That  besides  the  property  of  the  Lindell,  the  United  Eail- 
ways  Company  about  the  same  time  bought  "the  property,  capi- 
tal stock,  and  franchises  of  a  number  of  other  street  railways  in 
the  city  of  St.  Louis,"  the  aggregate  capital  of  all  the  com- 
panies so  bought  was  $19,275,000,  carr5'ing  a  bonded  indebted- 
ness of  $13,980,000,  making  a  total  liability  of  $33,255,000. 
That  the  United  Eailways  Company  had  no  other  property  ex- 
cept that  so  purchased,  yet  thereupon  it  predicated  an  issue  of 
its  capital  stock  to  the  amount  of  $45,000,000,  and  a  bonded 
indebtedness  of  the  same  amount,  making  ^*  a  total  of  $90,000,- 
000,  being  an  excess  of  $57,744,900,  over  and  above  the  aggre- 
gate amount  of  stock  and  bonds  which  had  been  predicated  on 
the  same  property  and  franchises  in  the  hands  of  the  original 
companies,  of  which  excess  the  individual  defendants  took  a 
large  share  to  themselves.  That  the  bonded  indebtedness  just 
mentioned  is  secured  by  a  deed  of  trust  to  the  defendant,  the 
St.  Louis  Trust  Company,  as  trustee,  which  company  took  the 
deed  with  full  knowledge  of  the  facts  above  stated;  the  deed  of 
trust  covers  all  the  properties  acquired  by  the  United  Eailways 
Company  as  above  stated,  including  that  of  the  Lindell  com- 
pany, and  is  on  the  records  in  the  ojffice  of  recorder  of  deeds  in 
the  city  of  St.  Louis  and  in  the  county  of  St.  Louis. 

That  on  September  30,  1899,  the  United  Eailways  Company 
leased  all  the  property  so  acquired  by  it  to  the  St.  Louis  Transit 
Company  by  a  deed  recorded  October  19,  1899,  for  a  term  be- 
ginning October  1,  1899,  and  ending  April  1,  1939,  and  all  the 
property  is  now  in  the  possession  of  and  being  operated  by  the 
Transit  company,  which  company  was  organized  for  that  pur- 
pose by  the  same  men  who  organized  the  United  Eailways  Com- 
pany and  is  under  the  same  management  and  ownership. 

The  petition  then  goes  on  to  state  facts  to  show  that  it  would 
be  useless  to  ask  the  officers  of  the  Lindell  company  or  the  di- 
rectors or  the  stockholders,  other  than  the  plaintiffs  themselves, 
to  bring  this  suit,  hence  they  bring  it  in  their  own  names  for 
the  benefit  of  themselves,  and  such  other  stockholders,  if  any, 
as  may  see  fit  to  join  herein. 
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The  petition  then  proceeds  rather  in  the  form  of  an  argu- 
ment than  of  a  pleading  to  discuss  an  act  of  the  general  as- 
sembly entitled,  "An  act  to  revise  and  amend  chapter  155  of  the 
Eevised  Statutes  of  Missouri,  1889,  entitled  'Street  Railroads,' " 
approved  June  19,  1899  (Laws  1899,  p.  374),  which  the  plain- 
tiffs are  advised  is  relied  on  by  the  defendants  for  authority 
for  ^^  the  deeds  now  complained  of.  Much  of  that  act  is  copied 
into  the  petition.  The  features  of  it  to  which  particular  atten- 
tion is  drawn  are  those  which  authorize  to  a  street  railroad 
company  to  sell,  lease  or  dispose  of  its  stockholders  at  a  meet- 
ing called  on  notice  therein  prescribed,  to  "purchase,  lease  or 
acquire  by  other  lawful  contract"  the  capital  stock,  bonds  and 
property  of  other  street  railroad  companies,  and  to  hold  and  op- 
erate the  roads  so  acquired;  and  a  corresponding  power  given 
to  a  street  railroad  company  "to  sell,  lease  or  dispose  of,  by  any 
other  lawful  contract  to  any  other  street  railway  company,  its 
railroad,  rights,  franchises,"  etc.,  by  a  like  vote  at  a  meeting 
held  on  a  like  notice.  The  act  authorizes  street  railway  com- 
panies in  existence  at  the  date  of  the  act  to  come  imder  its  pro- 
visions by  conforming  to  certain  requirements  therein  specified 
which  include  payment  of  a  fee  to  the  Secretary  of  State  and 
taking  out  a  certificate  therefor,  the  fee  being  fifty  dollars  for 
the  first  $50,000  of  capital  stock  and  five  dollars  for  every  ad- 
ditional $10,000  of  its  stock. 

The  petition  alleges  that  the  Lindell  company  never  complied 
with  the  requirements  of  that  act  necessary  to  bring  itself  under 
the  provisions  thereof,  but  that  nevertheless  a  stockholders' 
meeting  was  held,  as  if  under  that  law,  on  the  notice  therein 
required,  and  at  that  meeting  two-thirds  of  the  stockholders 
voted  to  authorize  the  sale  of  the  company's  property  now  com- 
plained of  and  the  deed  was  executed  on  that  authority,  but 
these  plaintiffs  had  no  actual  knowledge  of  that  meeting  and 
never  consented  to  the  act.  At  that  meeting  it  was  voted  that 
the  stock  was  worth  one  hundred  and  seventy  dollars  a  share 
and  that  price  should  be  paid  to  the  minority  shareholders,  and 
an  agreement  was  then  made  by  the  Lindell  company  with  the 
United  Railways  Company  for  the  latter  to  pay  to  the  minority 
shareholders  that  sum  per  share  of  their  holdings,  but  plaintiffs 
would  not  accept  that  sum. 

The  pleader  draws  the  conclusion  that  imder  the  **  original 
charter  of  the  Lindell  company  and  the  amendments  thereto, 
the  plaintiffs  had  the  vested  right  to  have  that  corporation 
operated  as  long  as  it  could  be  so  with  profit,  that  this  was  a 
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right  bedded  in  contract  between  the  state  and  the  corporation, 
the  corporation  and  the  stockholders,  and  the  stockholders  inter 
sese,  and  that  neither  the  state  by  its  subsequent  legislation 
nor  the  corporation  assuming  to  act  under  such  subsequent  leg- 
islation, nor  the  stockholders  themselves,  could  impair  the  ob- 
ligation of  that  contract,  in  which  the  plaintiffs  are  protected 
by  the  constitution  of  the  United  States  and  the  constitution 
of  the  state  of  Missouri. 

The  petition  prays  that  the  quitclaim  deed  from  the  Lindell 
company  to  the  United  Railways  Company  be  canceled  and 
held  for  naught,  that  the  lease  to  the  Transit  company  and  the 
mortgage  to  the  St.  Louis  Trust  Company,  in  so  far  as  they  pur- 
port to  cover  the  property  of  the  Lindell  company,  be  canceled, 
that  the  property  of  the  Lindell  company  be  restored  to  it  un- 
encumbered by  anything  the  United  Railways  Company  may 
have  done  or  suffered,  that  the  Transit  company  account  to  the 
Lindell  company  for  the  earnings  of  its  property,  and  for  gen- 
eral relief. 

Appellant  assigns  for  error  the  sustaining  of  the  demurrer 
to  the  petition  and  the  judgment  thereupon. 

The  legal  proposition  which  lies  at  the  foundation  of  the 
plaintiffs'  case  is  that  by  the  implied  contract  between  them- 
selves, the  corporation  and  the  other  stockholders  arising  out 
of  the  relation  of  corporation  and  stockholders,  the  property  of 
the  corporation  was  to  be  used  to  carry  on  the  business  for  which 
it  was  created,  and  that  it  was  not  lawful  for  the  board  of  di- 
rectors, without  the  unanimous  consent  of  the  stockholders,  to 
sell  all  of  its  property  and  thereby  render  it  incapable  of  doing 
business.  The  plaintiffs  say  that  such  was  the  law  when  they 
invested  their  money  in  the  stock  of  the  Lindell  Railway  Com- 
pany, that  they  have  never  consented  to  a  change  of  the  con- 
tract in  that  respect,  and  ^'^  that  neither  the  corporation  nor  the 
other  stockholders  nor  even  the  state  itself  could  impair  the  force 
of  that  contract. 

The  legal  proposition  as  stated  by  the  plaintiffs  is  to  be 
found  in  the  text-books  and  the  many  decisions  cited  in  the 
brief  of  their  learned  counsel,  among  which  is  our  own  decision 
in  Feld  v.  Roanoke  Investment  Co.,  123  Mo.  603,  27  S.  W.  635. 

That  is  a  principle  of  law  founded  in  justice  and  is  applied 
to  protect  the  weak  against  the  strong — ^when  the  weak  is  right 
and  the  strong  is  wrong — it  is  applied  to  prevent  or  relieve 
against  an  unjust  abuse  of  the  power  of  the  majority.  It  is 
not  an  unqualified  rule  of  law.     None  of  the  authorities  cited 
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say  that  a  sale  of  all  the  property  of  a  corporation  pursuant 
to  a  resolution  of  a  majority  of  its  members  is  void.  They  all 
recognize  that  the  majority  in  interest  have  the  right  to  rule 
within  reasonable  bounds,  and  that  whilst  they  have  no  right, 
arbitrarily  or  oppressively,  to  close  out  a  corporation  for  their 
own  advantage,  yet  they  are  not  compelled  to  continue  an  un- 
profitable business  or  to  pay  the  minority  more  than  their  stock 
is  worth  for  the  privilege  of  closing  it  up.  The  principle  in- 
voked by  the  plaintiffs  is  wise  and  just,  but,  since  it  is  liable  to 
abuse,  its  wisdom  and  justice  are  seen  only  in  its  application 
to  the  facts  of  the  given  case.  It  is,  as  before  said,  designed 
for  the  projection  of  the  minority,  but  like  some  other  equi- 
table principles  it  is  to  be  used  as  a  shield,  not  as  a  sword. 
When,  therefore,  the  principle  is  invoked  in  a  court  of  equity, 
the  case  turns  on  a  question  of  remedy,  the  court  applies  the 
law  ex  aequo  et  bono,  with  due  regard  to  the  rights  of  the  plain- 
tiff and  also  with  due  regard  to  the  rights  of  the  defendants 
and  others  whose  interests  may  have  become  involved.  Because 
all  the  stockholders  have  not  consented  to  the  sale,  it  does  not 
follow  that  the  sale  will  be  set  aside  regardless  of  the  conse- 
quences. Sometimes  when  the  act  is  stained  with  *®  bad  faith 
and  only  those  who  are  gwilty  of  the  wrong  are  to  be  affected, 
the  court  will  set  aside  the  sale  and  restore  the  conditions  as  they 
were  before:  Abbot  v.  American  Hard  Kubber  Co.,  33  Barb. 
689.  And  sometimes,  when  the  plaintiff  is  prompt,  the  court 
will  enjoin  the  sale:  Zabriskie  v.  Hackensack  By.  Co.,  18  N.  J. 
Eq.  178,  90  Am.  Dec.  617. 

But  the  issuance  of  an  injunction,  even  when  promptly  ap- 
plied for,  is  always  in  the  sound  judicial  discretion  of  the  cx)urt. 
"The  courts  will  require  a  very  strong  case  for  the  granting  of 
an  injunction  which  will  cause  more  injury  than  it  will  remedy, 
and  it  may  be  said,  as  a  general  rule,  that  an  injunction  will  not 
be  granted  when  it  will  be  productive  of  greater  injury  than 
will  result  from  a  refusal  of  it.  This  rule  is  especially  appli- 
cable when  the  party  applying  for  an  injunction  has  by  his  own 
laches  made  it  impossible  to  grant  the  injunction  without  in- 
flicting serious  injury  on  the  party  so  to  be  enjoined.  In  de- 
termining which  way  the  balance  of  convenience  lies,  the  result- 
ant benefit  and  detriment  to  the  parties  litigant  are  not  the  only 
matters  to  be  considered.  The  court  will  also  consider  the  in- 
juries which  may  be  inflicted  on  strangers  to  the  suit  and  to 
the  public  generally":  16  Am.  &  Eng.  Ency.  of  Law,  2d  ed., 
363.  That  doctrine  was  announced  by  this  court  in  Bailey  v. 
Culver,  84  Mo.  540. 
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The  reasons  for  the  refusal  of  an  injunction  under  those  con- 
ditions are  applicable  also  when  the  court  is  asked  to  decree  a 
resdssion  of  a  sale  which  has  gone  into  effect  and  other  rights 
have  grown  out  of  it. 

In  Lauman  v.  Lebanon  etc.  R.  E.  Co.,  30  Pa.  St.  42,  72  Am. 
Dec.  685,  the  supreme  court  of  Pennsylvania  considered  a  case 
the  facts  of  which  were  very  much  like  the  facts  of  this  case. 
The  plaintiff  was  a  stockholder  in  the  Lebanon  company,  the 
legislature  had  by  an  act,  subsequent  to  the  incorporation,  au- 
thorized that  corporation  to  consolidate  with  the  Reading  Rail- 
road Company  and  provided  that  the  stockholders  of  the  Leb- 
anon company  were  to  surrender  their  stock  and  take  in  substi- 
tution ^®  and  satisfaction  thereof  stock  in  the  consolidated 
Reading  company.  Plaintiff  as  minority  stockholder  brought 
suit  to  enjoin  the  Lebanon  company  from  carrying  into  effect 
the  scheme  of  consolidation.  The  court  decided  that  the  act 
of  consolidation  was  in  effect  an  act  of  dissolution  of  the  Leb- 
anon company;  that  an  act  of  dissolution,  like  an  act  of  incor- 
poration, was  not  an  act  of  the  corporation,  but  an  act  of  its 
members;  that  a  corporation  having  a  public  duty  to  perform 
could  not  dissolve  without  the  consent  of  the  state;  that  with 
such  consent  it  could  dissolve  by  vote  of  a  majority  of  its  mem- 
bers; but  that,  even  with  permission  of  the  legislature,  the  ma- 
jority could  not  dictate  to  the  minority  what  they  should  take 
in  payment  of  or  substitution  for  their  stock,  and,  since  in  that 
case  the  only  thing  that  was  offered  to  the  plaintiff  was  stock 
in  the  consolidated  company,  the  court  issued  an  injunction  to 
"be  dissolved  on  the  defendants  giving  security  to  the  plaintiff 
in  double  the  market  value  of  his  stock,  to  pay  for  said  stock 
when  its  value  shall  be  ascertained." 

International  etc.  R.  R.  Co.  v.  Bremond,  53  Tex.  96,  was  also 
a  case  of  consolidation,  in  which  the  plaintiff  who  was  a  stock- 
holder objected  to  the  act.  The  original  charter  of  the  plain- 
tiff's company  did  not  authorize  a  consolidation  with  another 
company,  but  subsequently  the  legislature  did  authorize  it,  yet 
the  court  held  that  the  plaintiff  could  not  be  compelled  against 
his  will  to  take  stock  in  the  consolidated  company  in  exchange 
for  his  original  stock.  It  was  urged  that  the  plaintiff  had  de- 
layed two  years  after  the  consolidation  was  effected  before  bring- 
ing his  suit  and  was  thereby  estopped  to  deny  that  he  acquiesced 
in  it.  The  court  said:  "The  delay  of  the  plaintiff  and  the  ef- 
fects of  that  delay  might  well  preclude  him  from  enjoining  the 
further  prosecution  of  the  consolidation    enterprise,    but    not 
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from  following  up  his  equitable  interest  in  the  hands  of  a  cor- 
poration, which,  by  appropriating  it  without  authority  and  by 
assuming  the  place  and  obligations  of  the  Houston  &  G.  N. 
R.  Co.,  ^**  became  equitably  bound  to  compensate  him  there- 
for.*' It  was  held  that  he  was  entitled  to  recover  of  the  new 
company  the  value  of  his  stock  in  the  original  concern. 

In  Ervin  v.  Oregon  etc.  Co.,  27  Fed.  625,  the  general  princi- 
ple for  which  the  plaintiffs  in  the  case  at  bar  contend  is  de- 
clared in  forceful  terms.  That  was  also  a  case  of  consolidation 
against  the  wish  of  the  plaintiff  stockholder.  After  the  majority 
had  effected  the  consolidation  they  undertook  to  impose  on  the 
minority  a  price  for  their  stock  that  was  not  satisfactory.  The 
court  said  (page  630)  :  "It  cannot  be  denied  that  minority 
stockholders  are  bound  hand  and  foot  to  the  majority  in  all  mat- 
ters of  legitimate  administration  of  the  corporate  affairs;  and 
the  courts  are  powerless  to  redress  many  forms  of  oppression 
■practiced  upon  the  minority  under  the  guise  of  legal  sanction, 
which  fall  short  of  actual  fraud.  This  is  a  cx)nsequence  of  the 
implied  contract  of  association,  by  which  it  is  agreed,  in  ad- 
vance, that  a  majority  shall  bind  the  whole  body  as  to  all  transac- 
tions within  the  scope  of  the  corporate  powers.  But  it  is  also  of 
the  essence  of  the  contract  that  the  corporate  powers  shall  only  be 
exercised  to  accomplish  the  objects  for  which  they  were  called 
into  existence,  and  that  the  majority  shall  not  control  those 
powers  to  pervert  or  destroy  the  original  purposes  of  the  cor- 
porators. (Citing  authorities.)  It  is  for  this  reason  that  the 
majority  cannot  consolidate  the  corporation  with  another  cor- 
poration, and  impose  responsibilities  and  hazards  upon  the 
minority  not  contemplated  by  the  original  enterprise,  unless 
express  statutory  authority  for  this  purpose  is  conferred  upon 
the  majority.  It  is  no  more  repugnant  to  the  purposes  of  the 
association  to  permit  the  majority  to  merge  and  consolidate 
the  corporation  with  another  corporation  than  it  is  to  permit 
them  to  dissolve  it,  and  abandon  the  enterprise  for  which  it 
was  created,  when  no  reasons  of  expediency  require  this  to  be 
done.  A  dissolution  under  such  circumstances  is  an  abuse  of 
the  powers  delegated  ^^  to  the  majority.  It  is  no  less  a  wrong 
because  accomplished  by  the  agency  of  legal  forms.*'  After  thus 
declaring  the  principle  governing  the  rights  of  the  parties,  the 
court  turns  to  the  question  of  the  remedy  of  the  injured  stock- 
holder, and  on  that  subject  says  (page  632)  :  "Applying  those 
principles  to  the  case  in  hand,  although  the  minority  of  stock- 
holders cannot  complain  merely  because  the  majority  have  dis- 
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solved  the  corporation  and  sold  its  property,  they  may  Justly 
complain  because  the  majority,  while  occupying  a  fiduciary  re- 
lation toward  the  minority,  have  exercised  their  powers  in  a 
way  to  buy  the  property  for  themselves,  and  exclude  the  minor- 
ity from  a  fair  participation  in  the  fruits  of  the  sale 

The  minority  stockholders  are  therefore  entitled  to  demand  their 
fair  share  of  the  transaction  and  to  be  placed  upon  terms  of 

equality  with  the  majority This  results  from  the  rule 

of  equity  which  entitles  those  whose  property  has  been  misap- 
plied by  an  agent  or  fiduciary  to  follow  it  into  any  form  in 
which  it  has  been  converted,  and  impress  it  with  a  trust  when- 
ever its  identity  can  be  traced,  or,  at  their  election,  to  recover 
the  value  of  the  property  in  any  form  into  which  it  has  been 
transmitted:  Story's  Equity,  sees.  1261,  1262.'' 

These  and  other  cases  cited  in  the  briefs  of  the  learned  coun- 
sel declare  the  law  to  be  that  when  the  majority  of  stockholders, 
against  the  will  of  the  minority,  sell  all  of  the  property  of  the 
corporation  and  thereby  work  a  practical  dissolution  of  it,  the 
minority  stockholders  are  not  bound  to  take  in  payment  for 
their  stock  a  pro  rata  share  of  the  proceeds  of  the  sale,  or,  in 
substitution  therefor,  the  stock  of  another  corporation,  but,  at 
their  election,  may  have  out  of  the  proceeds  of  the  sale,  whether 
it  be  money  or  other  property,  the  market  value  of  their 
stock  at  the  date  of  the  sale  or  their  proportional  share  of  the 
proceeds,  or  they  may  follow  the  property  into  the  hands  of 
the  purchaser  and  share  in  the  profits  arising  from  its  use  in 
the  same  ratio  that  they  would  have  shared  if  the  sale  had  not 
been  made,  and,  ^^  if  the  transaction  be  made  with  bad  faith, 
they  may,  under  some  circumstances,  as  in  the  New  York  case 
above  cited,  have  the  sale  set  aside  and  a  rehabilitation  of  the 
corporation,  or,  if  equity  requires  it,  and  the  application  is 
timely,  as  in  the  New  Jersey  case,  they  may  have  an  injunction 
to  arrest  the  transaction.  But  the  authorities  cited  do  not  hold 
that  the  sale  is  void,  or  that  it  will  be  set  aside  at  the  suit  of 
a  stockholder  merely  because  the  corporation  was  doing  a  fairly 
good  business  and  some  of  the  stockholders  did  not  consent  to 
the  sale.  And  what  is  above  said  in  reference  to  the  choice  of 
remedies  the  injured  stockholder  may  make  is  to  be  taken  with 
the  qualification  that  when  it  comes  to  following  the  property 
and  demanding  a  pro  rata  share  of  its  earnings  after  it  has 
passed  into  other  hands  and  been  put  to  other  uses,  the  choice 
must  be  made  under  the  supervision  and  with  the  approval  of 
the  equity  court  to  prevent  the  infliction  of  unnecessary  injury. 
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The  aim  of  the  court  in  such  case  should  be  to  give  the  injured 
stockholder,  at  his  election,  the  fullest  measure  of  compensa- 
tion consistent  with  a  protection  of  the  rights  of  others  from  un- 
necessary injury.  With  these  principles  in  view  let  us  now 
return  to  the  facts  of  this  case. 

After  the  passage  of  the  act  of  June  19,  1899,  a  meeting  of 
the  stockholders  of  the  Lindell  Eailway  Company  was  called  on 
notice  of  twenty  days  published  as  in  that  act  required.  At  that 
meeting  the  holders  of  at  least  two-thirds  in  value  of  the  stock 
authorized  the  officers  of  the  corporation  to  make  the  sale  of  all 
its  property  and  franchises  to  the  United  Eailways  Company, 
The  deed  now  sought  to  be  set  aside  was  executed  pursuant  to 
that  authority.  Plaintiffs  say  they  had  no  actual  notice  of  that 
meeting  and  were  not  present,  but  that  they  were  then  holders 
of  certain  shares  of  stock  and  have  never  consented  to  the  sale. 
They  do  not  say  how  many  shares  of  stock  they  then  held  or  now 
hold,  and  when  challenged  in  the  argument  to  speak  on  that 
''^  point,  their  counsel  said  it  was  immaterial  whether  they 
owned  the  other  one-third  of  all  the  stock,  not  alleged  in  the 
petition  to  have  been  represented  at  that  meeting,  or  only  one 
share  each,  the  principle  of  law  invoked  was  the  same.  The 
principle  of  law  invoked  is  the  same  and  will  protect  the  plain- 
tiffs in  their  rights  whether  they  own  one  or  one  thousand 
shares,  but  when  a  court  of  equity  comes  to  adjust  the  rights 
of  the  parties  the  proportion  of  stock  held  by  them  respectively 
is  a  fact  to  be  taken  into  consideration  in  selecting  the  remedy 
to  be  afforded  the  plaintiffs.  By  declining  to  say  how  many 
shares  they  hold  and  talcing  before  the  court  the  position  that 
the  relief  they  ask  is  as  applicable  to  the  holder  of  one  share  as 
it  is  to  the  holder  of  any  number  less  than  a  majority,  they  in- 
vite a  judgment  of  their  case  as  on  a  holding  of  one  share.  The 
relative  holdings  of  the  plaintiffs  and  defendants  is  a  fact  to  be 
considered  when  the  good  faith  and  good  judgment  of  the  trans- 
action is  questioned.  In  any  business  concern  the  proportion 
of  one's  interest  naturally  influences  the  degree  of  deference 
his  associates  pay  to  his  wishes  and  judgment — not  controlling, 
but  influencing,  their  action.  The  rule  that  the  majority  in 
interest  is  entitled  to  the  control  within  the  bounds  of  good  faith 
is  one  of  universal  acknowledgment,  and  is  implied  in  every 
contract  when  the  contrary  is  not  expressed. 

There  were  25,000  shares  of  stock  in  this  concern  of  the  par 
value  of  $2,500,000.  Suppose  the  plaintiffs  are  the  owners  of 
one  share  each,  of  the  aggregate  par  value  of  $200,  and  suppose 
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the  holders  of  all  the  rest  see  in  a  merger  of  the  property  of 
the  corporation  into  a  large  concern  an  opportunity  to  greatly 
increase  the  value  of  their  investments,  and,  acting  on  that  idea, 
sell  all  the  property  to  be  so  merged  without  consulting,  or  even 
in  the  face  of  the  earnest  protest  of  the  plaintiffs  who  believe 
it  will  be  a  bad  venture,  would  there  be  any  ground  to  suspect 
that  the  majority  were  being  actuated  by  a  desire  to  defraud 
the  plaintiffs,  or  would  there  be  any  ^^  doubt  on  the  point  of 
good  business  judgment?  It  might  turn  out  that  it  would  have 
been  better  to  have  followed  the  plaintiffs'  judgment,  but  prima 
facie  the  judgment  of  the  majority  would  be  accepted.  The 
plaintiff's  in  their  petition  say  that  at  that  time,  besides  the  cap- 
ital stock,  the  corporation  owned  property  worth  "many  millions 
dollars,"  carrying  a  mortgage  debt  of  $1,500,000;  that  its  busi- 
ness was  prosperous,  paying  a  dividend  of  one  and  a  quarter 
per  cent  quarterly.  Plaintiffs  concede  in  their  argument  that 
if  the  corporation  had  been  insolvent,  or  running  its  business 
at  a  loss,  the  majority  of  the  stockholders  woidd  have  had  the 
right  to  sell  its  property  and  close  it  up.  That  concession  recog- 
nizes a  discretion  to  be  exercised  by  the  majority  in  taking  ac- 
tion to  avert  loss.  To  what  extent  that  discretion  may  be  ex- 
ercised may  be  a  question  for  the  court  in  a  given  case.  It  is 
said  that  if  the  corporation  is  doing  business  at  a  loss  the  ma- 
jority may  close  it  out.  But  suppose  it  is  not  running  at  an 
actual  loss,  yet  at  a  profit  so  small  that  in  the  judgment  of  the 
majority  the  capital  invested  is  not  yielding  what  it  should, 
and  from  a  business  standpoint  it  should  be  diverted  into  a 
channel  that  promises  better  results,  is  there  no  discretion 
lodged  in  the  majority  to  act  in  such  emergency?  Here  was  an 
investment  of  more  than  $2,000,000,  earning  a  dividend  of  five 
per  cent  per  annum.  The  petition  says  tliat  after  the  purchase 
of  the  property  of  the  Lindell  company  and  that  of  other  street 
railroad  companies,  the  United  Railways  Company  increased  its 
capital  stock  from  $5,000,000  to  $45,000,000,  and  issued  mort- 
gage bonds  to  the  amount  of  $45,000,000,  aggregating  liabilities 
to  the  amount  of  $90,000,000,  with  the  result  that  the  company, 
which  is  composed  of  the  same  individuals  who  sold  the  property 
of  the  Lindell,  received  as  the  proceeds  of  the  transaction  a  net 
gain  of  $57,744,900,  a  large  share  of  which  those  individuals 
appropriated  to  themselves.  In  the  face  of  those  figures  the 
plaintiffs  do  not  aver  that  the  ^^  transaction  on  the  whole  was 
a  bad  business  venture,  or  that  the  stockholders  of  the  Lindell 
who  participated  in  it  were  damaged;  and  they  do  not  say  that 
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they  were  denied  the  privilege  of  participating  in  it  on  equal 
terms  with  those  who  did. 

They  ask  that  the  sale  be  set  aside  and  that  the  Lindell  com- 
pany be  rehabilitated  in  its  former  property  and  set  to  work 
under  its  own  charter.  This  they  ask,  not  upon  a  showing 
that  any  wrong  has  really  been  done  them,  not  that  the  trans- 
action was  not  fair  and  profitable,  not  that  they  were  not  af- 
forded an  opportunity  of  participation  in  it  to  the  same  extent 
that  was  accorded  the  most  favored,  but  upon  the  bare  naked 
legal  proposition  that  it  is  a  violation  of  the  implied  contract 
between  the  stockholders  inter  sese,  to  sell  the  property  of  the 
corporation  so  as  to  disable  it  from  doing  business  without  the 
consent  of  all.  To  concede  to  the  plaintiffs  the  right  to  annul 
the  sale  under  those  conditions  would  be  to  place  the  holder  of 
one  share  of  stock  in  position  to  dictate  to  the  majority  the 
terms  on  which  a  sale  might  be  made,  giving  him  an  advantage 
which  reason  and  justice  cannot  approve.     That  is  not  the  law. 

If,  under  those  circumstances,  the  sale  was  a  breach  of  the 
implied  contract,  the  courts  of  law  are  open  to  the  plaintiffs  to 
sue  for  damages  for  the  injury,  but  there  is  nothing  in  the  case 
to  arouse  a  court  of  equity  into  action.  If  the  court  should 
grant  the  plaintiffs'  request  and  set  aside  this  sale,  who  can 
foresee  the  consequences  that  might  result?  What  would  be- 
come of  the  interests  of  those  people  who  may  have  invested  in 
the  $45,000,000  of  stock  of  the  United  Railways  Company,  or 
those  who  may  have  invested  in  the  mortgage  bonds  or  in  the 
stock  of  the  Transit  company?  If  the  deed  from  the  Lindell 
company  to  the  United  Railways  Company  be  set  aside,  all  the 
investments  that  may  have  been  made  on  the  faith  of  that  deed 
must  fail. 

It  is  not  necessary  in  order  to  redress  the  plaintiffs'  wrongs 
that  any  such  remedy  be  applied.  They  are  entitled  ^^  to  re- 
cover in  a  proper  proceeding  the  value  of  their  stock  at  the  time 
of  its  conversion  if  they  elect  to  consider  it  a  conversion,  or 
they  are  entitled,  if  they  so  prefer,  to  have  the  same  propor- 
tion of  United  Railways  stock  given  to  them  in  exchange  for 
their  Lindell  stock  that  was  given  to  the  individual  defendants 
in  exchange  for  theirs,  or  if  they  prefer  to  hold  their  Lindell 
stock  they  may  have  their  proportion  of  the  earnings  of  the 
Lindell  property  in  the  hands  of  the  United  Railways  Company 
or  the  Transit  company,  but  they  are  not  entitled  to  pull  down 
the  whole  new  structure  that  has  been  built  upon  the  properties 
that  have  'been  transferred  to  the  United  Railways  Company  un- 
der the  circxmistances  stated  in  the  petition. 
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In  the  very  able  argument  of  the  learned  counsel  for  appel- 
lants it  is  said :  "No  matter  whether  the  relief  asked  for  is  the 
relief  which  plaintiffs  are  entitled  to  or  not,  if  they  were  en- 
titled to  any  relief  whatever  the  demurrer  should  have  been 
overruled."  If  they  were  entitled  to  any  relief  whatever  on 
the  case  as  stated  in  their  petition  the  demurrer  should  have 
been  overruled.  But  the  court  cannot,  out  of  materials  at  hand, 
construct  a  case  for  them  different  from  that  made  by  them- 
selves, for  the  purpose  of  affording  them  some  relief,  which  they 
do  not  ask.  This  is  a  suit  in  equity,  wherein  the  plaintiffs  re- 
pudiate the  contract  their  business  associates  have  assumed  to 
make  for  them ;  the  court  cannot,  therefore,  give  them  a  money 
judgment,  as  in  an  action  at  law,  on  a  theory  of  ratification  of 
the  contract.  Nor  can  they,  while  repudiating  the  transaction 
and  refusing  to  surrender  their  stock,  receive  stock  in  the 
United  Eailways  Company  in  exchange.  Neither  is  there  any 
foundation  in  the  petition  upon  which  the  court  could  build 
a  decree  admitting  the  plaintiffs  to  a  participation  in  the  earn- 
ings of  the  United  Eailways  Company  or  its  lessee  in  the  form 
of  dividends  on  their  Lindell  stock.  The  petition  is  not  drawn 
on  any  such  theory.  Their  petition,  as  correctly  interpreted 
by  ^''  themselves  in  their  brief,  entitles  them  to  a  cancellation 
of  the  deed  and  a  rehabilitation  of  the  Lindell  company,  or  it 
entitles  them  to  nothing.  In  the  closing  words  of  their  brief 
they  say:  "It  is  the  only  appropriate  remedy  under  the  circum- 
stances, and  no  bar  stands  in  the  way  of  its  being  granted.'^ 

It  is  the  plaintiffs'  second  amended  petition ;  it  is,  as  it  were, 
their  ultimatum;  when  the  demurrer  was  sustained  they  de- 
clined to  plead  further,  declaring  in  effect  that  they  wanted 
only  what  they  were  entitled  to  under  that  petition. 

There  is  nothing  in  a  court  of  equity  for  the  plaintiffs  on  tiie 
case  there  stated. 

What  is  above  said  disposes  of  this  appeal  without  deciding 
whether  or  not  the  act  of  June  19,  1899,  was  valid  to  confer 
on  two-thirds  of  the  stockholders  the  power  to  authorize  the  sale 
in  question.  We  have  considered  that  act  only  as  it  confers  on 
the  corporation  or  its  stockholders  the  state's  permission  to  do 
wha(t  was  done. 

There  are  other  interesting  questions  discussed  in  the  briefs 
of  the  learned  counsel,  but  since  the  case  is  decided  before  those 
questions  are  reached,  it  would  not  be  proper  to  consider  them. 
The  judgment  is  affirmed. 

All  concur  except  Burgess,  J.,  absent. 
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CORPORATIONS. 

I.  Scope  of  Note,  548. 
n.  Wliat  Corporations  may  Sell  All  Tlieir  Assets. 

a.  In  General,  548. 

b.  Rule  as  to  Corporations  Doing  Unprofitable  Business,  552. 

c.  Rule  Where  Sale  is  Practical  Extinction  of  Corporation, 

553. 

d.  Rule  as  to  Quasi  Public  Corporations,  555. 

TTT.  Distinction    Between  Sales— Consolidations  and    Long    Term 

Leases,  556. 
IV.  Wbo  may  Purchase  at  Sale  of  All  Assets  of  Corporation. 

a.  In  General,  557. 

b.  Other  Corporations,  557. 

c.  Corporations  Creating  a  Monopoly,  559. 

d.  Officers  or  Stockholders  of  Selling  Corporations,  560. 
V.  Who  may  Object  to  the  Sale,  562, 

VI.  Necessity  for  Sale  to  be  Free  from  Fraad,  563. 
VIL  Consideration  Which  may  be  Received. 

a.  In  General,  563. 

b.  Stock  or  Bonds  in  Other   Corporations,  564. 
Vixi.  General  Requirements  of   Sale,  568. 

IX.  Ratification  of  Sale,  569. 
X.  General  Effect  of  Sale,  569. 
XL  Disposition  of  Proceeds  of  Sale,  571. 
XTT.  Effect  of  Laches  on  Fart  of  Dissenting  Stockholders,  571. 

L  Scope  of  Note. 
In  this  note  we  shall  confine  ourselves  to  a  discussion  of  the  cases 
involving  sales  by  a  corporation  of  all  of  its  property  or  assets.  But 
we  shall  exclude  from  our  consideration  such  sales  when  made 
under  execution,  foreclosure  proceedings,  disolution  proceedings  or 
other  judicial  proceedings.  We  shall  also  exclude  from  our  consid- 
eration the  cases  involving  the  consolidation,  merger  or  reorganiza- 
tion of  corporations,  since  those  questions  were  treated  in  the  mon- 
ographic note  to  Morrison  v.  American  Snuff  Co.,  89  Am.  St.  Eep. 
604;  though  we  shall  advert  to  those  cases  bearing  on  that  branch 
of  the  subject  where  the  method  pursued  was  through  the  form  of  a 
sale.  The  earlier  cases  on  the  subject  of  this  note  were  considered 
in  the  note  to  Miners'  Ditch  Co.  v.  Zellerbach,  99  Am.  Dec.  333. 

n.  What  Corporations  may  Sell  All  Their  Assets, 
a.  In  General. — The  right  of  a  stockholder  in  a  corporation  to 
have  the  corporate  property  of  a  going  concern  devoted  to  carrying  on 
the  corporate  business  is  a  vested  right  based  upon  his  contract  with 
the  corporation:  Black  v.  Delaware  etc.  Canal  Co.,  24  X.  J.  Eq.  455; 
Tanner  v.  Lindell  By.,  180  Mo.  16,  ante,  p.  534,  79  S.  W.  155;  Knox- 
ville  V.  Knoxville  etc.  E,  E.,  22  Fed.  763;  Post  v.  Beacon  etc.  Co.,  84 
Fed.  375;  Oregon  etc.  Nav.  Co.  v.  Oregonian  Ey.  Co.,  130  U,  S.  1,  9 
Sup.  Ct.  Eep.  409,  32  L.  ed,  837.  In  Zabriski  v.  Hackensack  etc.  E,  E., 
18  N.  J.  Eq.  178,  90  Am.  Dec.  617,  the  court  said  that  corporators  asso- 
ciated for  a  special  purpose  specified  in  their  charter  cannot  change 
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that  purpose  without  the  consent  of  all  the  corporators,  and  that  the 
reservation  in  a  charter  that  the  state  may  at  any  time  alter,  amend 
or  repeal  it  is  a  reservation  made  by  the  state  for  its  own  benefit,  and 
not  intended  to  affect  the  rights  of  corporators  as  between  themselves. 
In  Abbott  v.  American  Hard  Kubber  Co.,  33  Barb.  589,  the  corpora- 
tion was  organized  to  manufacture  hard  rubber  compounds.  The 
court  said:  "If  the  trustees  in  this  case,  chosen  to  carry  on  and 
prosecute  the  business  of  the  company  could,  by  a  sale  of  the  rights 
under  which  it  was  operating,  disable  the  company  from  going  on, 
as  is  here  attempted,  the  same  trustees  could,  without  the  assent 
of  the  stockholders,  employ  the  corporation  property  in  the  wildest 
and  most  hopeless  schemes.  The  immediate  and  necessary  effect  of 
the  act  was  to  terminate  the  business,  and  thus  practically  and  effect- 
ually destroy  the  corporation.  This  they  could  not  do.  It  is  cer- 
tain that  the  oflBicers  could  not  directly  and  without  the  assent  of 
the  great  body  of  the  society  dissolve  it;  and  a  majority  of  the 
stockholders  could  not  do  it  against  the  dissent  of  the  minority." 
So,  also,  in  Buford  v.  Packet  Co.,  3  Mo.  App.  159,  the  court  said: 
"Officers  of  a  corporation  cannot,  against  the  wishes  of  a  single 
stockholder,  convey  away  the  entire  property  from  which  the  cor- 
poration derives  its  emoluments,  and  which  is  essential  to  the  busi- 
ness purposes  of  its  organization.  The  right  of  the  stockholder  in 
this  regard  is  founded  upon  contract.  He  has  invested  his  means 
upon  an  agreement  with  his  fellow-corporators  that  they  shall  be 
devoted  to  promotion  of  the  general  objects  defined  in  the  charter. 
He  must  yield  to  the  will  of  the  majority  in  whatever  conforms  to 
the  tenor  of  this  agreement,  as  being  directed  to  the  successful  pros- 
ecution of  the  common  enterprise.  But,  when  asked  to  submit  to  a 
proceeding  which  effectually  annihilates  the  enterprise  and  diverts 
Lis  contribution  into  a  channel  never  contemplated  by  him,  the  courts 
will  protect  him  to  the  letter  of  his  reserved  rights";  citing  Kean  v. 
Johnson,  9  N.  J.  Eq.  401;  Black  v.  Delaware  etc.  Canal  Co.,  24  IM.  J.Eq. 
455;  Abbott  v.  American  etc.  Co.,  33  Barb.  578.  So,  also,  in  Feld  v. 
Koanoke  Inv.  Co.,  123  Mo.  613,  27  S.  W.  635,  it  was  said  that  the  offi- 
cers of  a  corporation  cannot,  against  the  wishes  of  its  stockholders,  or 
any  of  them,  sell  and  transfer  the  entire  property  from  which  it 
derives  its  emoluments  or  which  forms  the  basis  of  its  business  oper- 
ations, since  to  do  so  would  be  a  breach  of  the  implied  terms  of  the 
charter.  And  in  Knoxville  v.  Knoxville  etc.  E.  E.,  22  Fed.  763,  the 
court  said:  "The  charter  invests  the  owners  of  a  majority  of  the 
capital  stock  with  the  right  to  control  the  corporation  business  within 
the  scope  of  its  provisions.  Within  this  limit  the  power  of  a  major- 
ity, when  acting  in  good  faith,  is  supreme.  But  complainant's  char- 
ter does  not,  by  a  reasonable  intendment,  clothe  the  majority  with 
authority  to  sell  the  company's  franchise  and  property,  and  in  this 
way  to  coerce  the  minority  and  protesting  shareholders  into  another 
and  different  corporation,  owning  and  operating  another  and  different 
railroad  under  another  and  different  charter,  imposing  other  and  dif- 
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ferent  objects  and  governed  by  a  different  set  of  corporators.  To  so 
hold  would  be  to  devest  them  of  their  vested  rights  and  force  them 
into  a  relation,  and  subject  them  to  duties  and  obligations,  which 
they  have  not,  and  probably  would  not  have,  voluntarily  assumed. ' ' 
In  Ervin  v.  Oregon  etc.  Nav.  Co.,  27  Fed.  630,  the  court,  in  stating 
the  respective  rights  of  the  majority  and  minority  stockholders,  said: 
"It  cannot  be  denied  that  minority  stockholders  are  bound  hand  and 
foot  to  the  majority  in  all  matters  of  legitimate  administration  of 
the  corporate  affairs;  and  the  courts  are  powerless  to  redress  many 
forms  of  oppression  practiced  upon  the  minority  under  the  guise  of 
legal  sanction,  which  fall  short  of  actual  fraud.  This  is  a  conse- 
quence of  the  implied  contract  of  association  by  which  it  is  agreed, 
in  advance,  that  a  majority  shall  bind  the  whole  body  as  to  all 
transactions  within  the  scope  of  the  corporate  powers.  But  it  is  also 
of  the  essence  of  the  contract  that  the  corporate  powers  shall  only 
be  exercised  to  accomplish  the  objects  for  which  they  were  called 
into  existence,  and  that  the  majority  shall  not  control  those  powers 
to  pervert  or  destroy  the  original  purposes  of  the  corporators"; 
citing  Livingston  v.  Lynch,  4  Johns.  Ch.  573;  Hutton  v.  Scarborough 
Cliff  Co.,  2  Drew  &  S.  514;  Brewer  v.  Boston  Theater,  104  Mass.  378; 
Kean  v.  Johnson,  9  N.  J.  Eq.  401;  Rollins  v.  Clay,  33  Me.  132;  Clinch 
V.  Financial  Corp.,  4  Ch.  App.  117;  Clearwater  v.  Meredith,  1  Wall. 
25,  17  L.  ed.  604.  In  Price  v.  Holcomb,  89  Iowa,  135,  56  N,  W.  407,  the 
court  very  aptly  remarked  that:  "It  is  unquestionably  true  that  a  pri- 
vate corporation  holds  its  property  as  a  trust  fund  for  the  stockhold- 
ers, and  that,  when  a  majority  of  the  stockholders  act  together,  they 
are  in  a  sense  the  corporation,  and  must  act  with  due  regard  to  the 
rights  of  the  minority.  If  the  majority  decide  arbitrarily,  and  with- 
out just  cause  to  sell  the  property  of  the  corporation  to  the  prejudice 
of  the  minority,  and  thereby  compel  the  winding  up  of  the  business 
of  the  corporation,  it  is  a  fraud' upon  the  minority,  and  courts  of 
equity  will  interfere.  If,  however,  just  cause  exists  for  selling  the 
property,  as  when  the  corporation  is  insolvent,  and  the  sale  is  neces- 
sary to  pay  debts,  or  where,  from  any  cause,  the  business  is  a  failure 
and  an  unprofitable  one,  and  the  best  interests  of  all  require  it,  the 
majority  have  clearly  power  to  order  the  sale,  and  in  such  case  their 
acts  are  not  ultra  vires."  In  another  Iowa  case,  that  of  Traer  v. 
Lucas  Prospecting  Co.  (Iowa),  99  N.  W.  290,  it  was  held  that  the 
charter  of  a  corporation  formed  under  a  general  law  consists  of  its 
articles  of  incorporation  taken  in  connection  with  the  law  under 
which  the  corporation  was  organized,  when  determining  the  terms  of 
the  agreement  between  the  shareholders  and  the  extent  of  the  busi- 
ness in  which  the  corporation  shall  engage.  The  same  principle  was 
asserted  in  Metcalf  v.  American  School  Turn.  Co.,  122  Fed.  115,  where 
it  was  held  that  a  West  Virginia  corporation  had  power  under  the 
code  to  sell  and  transfer  all  of  its  property  and  discontinue  its  busi- 
ness by  the  action  of  the  holders  of  a  majority  of  the  stock  at  a  gen' 
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eral  stockholders'  meeting.     In  the  principal  case  (Tanner  v.  Lindell 
By.  Co.,  180  Mo.  17,  ante,  p.  534,  79  S.  W.  155),  it  was  stated  that  the 
rule  that  the  directors  of  a  corporation  cannot  make  a  complete  dispo- 
sition of  all  the  property  of  the  corporation  without  the  unanimous 
consent  of  all  its  stockholders  is  not  an  unqualified  rule  of  law.    It  was 
said  that  the  majority  in  interest  have  the  right  to  rule  within  reason- 
able bounds,  but  that  while  they  have  no  right,  arbitrarily  or  oppres- 
sively, to  close  out  a  corporation  for  their  own  advantage,  yet  they  are 
not  compelled  to  continue  an  unprofitable  business  or  to  pay  the  min- 
ority more  than  their  stock  is  worth  for  the  privilege  of  closing  it  up. 
And  in  speaking  of  the  rule  with  respect  to  the  rights  of  the  minority 
the  court  observed:  "It  is,  as  before  said,  designed  for  the  protec- 
tion of  the  minority,  but  like  some  other  equitable  principles,  it  is 
to  be  used  as  a  shield,  not  as  a  sword.     When,  therefore,  the  prin- 
ciple is  invoked  in  a  court  of  equity,  the  case  turns  on  a  question 
of  remedy,  the  court  applies  the  law  ex  aequo  et  bono,  with  due 
regard  to  the  rights  of  the  plaintiff,  and  also  with  due  regard  to  the 
rights  of  the  defendants  and  others  whose  interests  may  have  become 
involved."     In  Traer  v.  Lucas  Prospecting  Co.    (Iowa),   99  N.   W. 
290,  it  was  said  that  it  is  the  general  rule  that  neither  the  directors 
nor  a  majority  of  the  shareholders  of  a  corporation  have  power  at 
common  law  to  sell   or   otherwise  transfer   all  its   assets  while  the 
corporation  is   a   going,   prosperous   concern,   as  against  the   dissent 
of    any    shareholder.     So,    also,    in    New    Hampshire    Sav.    Bank    v. 
Eichey,  121  Fed.  956,  it  was  said  that  a  corporation,  while  solvent 
and  a  going  concern,  holds  its  property  like  an  individual  free  from 
any  lien  or  trust  in  behalf  of  its  general  creditors,  and  may  dispose 
of  the  same  as  it  deems  best,  subject  to  its  charter  and  those  other 
restraints  imposed  alike  on  corporations  and  individuals:   See,  also, 
Levering  v.  Bimel,  146  Ind,  545,  45  N.  E.  775.     In  Morisette  v.  How- 
ard, 62  Kan.  463,  63  Pac.  756,  it  was  held  that  a  strictly  private 
corporation,   owing  no  peculiar  duties  to  the  public,  has  the  same 
dominion  over  and  power  to   dispose  of  its  property  that  an  indi- 
vidual has,  and  when  the  exigencies  of  its  business  render  it  neces- 
sary, it  may,  if  done  in  good  faith  and  with  the  assent  of  its  stock- 
holders,   discontinue   business   and   dispose   of   its   entire   assets   and 
property  with  a  view  of  paying  its  debts  and  closing  up  the  affairs 
of  the  corporation.     The  rule  with  respect  to  the  right  of  a  corpora- 
tion to  dispose  of  all  of  its  property  is  variously  stated.     Sometimes 
it  is  said  that  unless  expressly  restrained  by  law,  a  corporation  may 
deal  with  its  property  in  the  same  manner  as  an  individual  in  con- 
ducting its  legitimate  business:  Miners'  Ditch  Co.  v.  Zellerbach,  37 
Cal.  543,  99  Am.  Dec.  30;   Buell  v.  Buckingham,  16  Iowa,  284,  85 
Am.  Dec.  516;  Binney's  Case,  2  Bland  (Md.),  99;  Dupee  v.  Boston 
Water  Power  Co.,  114  Mass.  37;  Reynolds  v.  Commonwealth,  5  Ohio, 
204;  Burton's  Appeal,  57  Pa.  St.  213;  White  Water  etc.  Canal  Co.  v. 
Yallelte,  21  How.  424,  16  L.  ed.  154.     It  is  also  stated  that  with  the 
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unanimous  consent  of  the  stockholders,  it  is  always  legal  to  sell  all 
the  property  of  a'  private  corporation:  Hoene  v.  Pollak,  118  Ala. 
617,  72  Am.  St,  Eep.  189,  24  South.  -349;  Traer  v.  Lucas  Prospecting 
Co.  (Iowa),  99  N.  W.  290;  State  v.  Western  etc.  Co.,  40  Kan.  96,  10 
Am.  St.  Eep.  166,  19  Pac.  349;  Aransas  etc.  Co.  v.  Manning  (Tex.), 
63  S.  W.  627;  Spokane  v.  Amsterdamseh  etc.,  22  Wash.  172,  60  Pac. 
141;  Hamilton  v.  Menominee  etc.  Co.,  106  Wis.  352,  81  N.  W.  876; 
Savings  etc.  Co.  v.  Bear  Valley  Co.,  112  Fed.  693.  And  it  is  also 
stated  that  a  private  corporation,  not  charged  with  any  duty  to  the 
public,  and  not  quasi  public  in  its  character,  may  dispose  of  its  prop- 
erty without  express  authority  from  the  legislature  by  virtue  of  the 
general  right  of  alienation  that  is  an  incident  of  ownership  by  nat- 
ural or  artificial  persons:  Benbow  v.  Cook,  115  N.  C.  324,  44  Am. 
St.  Eep.  454,  20  S.  E.  453;  Treadwell  v.  Salisbury  etc.  Co.,  7  Gray, 
393,  66  Am.  Dec.  490;  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543, 
99  Am.  Dec.  300;  Manufacturers'  Sav.  Bank  v.  Big  Muddy  Iron  Co., 
97  Mo.  38,  10  S.  W.  865.  And  in  some  of  the  cases  in  which  railroad 
properties  were  involved  it  is  said  that  the  right  of  a  corporation 
to  dispose  of  property  held  by  it  can  be  implied  only  where  it  does 
not  conflict  with  any  express  provisions  of  the  company's  charter  or 
with  the  rights  of  the  public:  Thomas  v.  West  Jersey  E.  E.  Co.,  101 
U.  S.  71,  25  L.  ed.  950;  York  etc.  E.  E.  Co.  v.  Winans,  17  How.  39, 
15  L.  ed.  27;  Tippecanoe  County  v.  Lafayette  etc.  E.  E.,  50  Ind.  85; 
State  v.  Consolidated  Coal  Co.,  46  Md.  1.  In  Post  v.  Beacon  etc. 
Co.,  84  Fed.  371,  a  transfer  by  a  corporation  of  its  property  and 
business  to  another  corporation  was  held  not  ultra  vires  except  as  to 
creditors  prejudiced  thereby  or  nonassenting  stockholders,  and  as  to 
them  it  was  said  that  their  right  to  a  rescission  could  be  waived. 
And  in  Sewell  v.  East  Cape  May  Beach  Co.,  50  N.  J.  Eq.  717,  25 
Atl.  929,  it  was  held  that  a  corporation  organized  to  deal  in  lands 
may  sell  all  its  lands  in  bulk  since  it  may  reinvest  the  proceeds  in 
other  lands. 

b.  Bule  as  to  Corporations  Doing  Unprofitable  Business.— Al- 
though a  private  corporation  having  no  public  duty  to  perform  ordin- 
arily may  sell  all  its  property  in  a  single  transaction,  still  the  ques- 
tion often  arises  whether  the  majority  of  the  stockholders  can  de- 
termine upon  making  such  a  sale,  where  the  minority  of  the  stock- 
holders object  to  the  making  of  such  a  sale.  It  seems,  however,  lo 
be  the  rule  that  the  majority  of  the  stockholders  can  sell  all  the 
property  of  the  corporation  as  against  the  dissent  of  a  single  stock- 
holder where  the  affairs  of  the  corporation  are  in  an  unprofitable  or 
failing  condition:  Traer  v.  Lucas  Prospecting  Co.  (Iowa),  99  N.  W. 
290;  Price  v.  Holcomb,  89  Iowa,  123,  56  N.  W.  407;  Doyle  v.  Leitelt, 
97  Mich.  298,  56  N.  W.  553;  Berry  v.  Broach,  65  Miss.  450,  4  South. 
117;  Abbot  v.  American  Hard  Eubber  Co.,  33  Barb.  578;  Skinner  v. 
Smith,  134  N.  Y.  240,  31  N.  E.  911;  People  v.  Ballard,  134  N.  Y.  269, 
32  N.  E.  54,  17  L.  E.  A.  737;  Patterson  v.  Portland  Smelting  Works, 
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35  Or.  96,  56  Pac.  407;  Phillips  v.  Providence  etc.  Co.,  21  E.  I.  302, 

43  Atl.  598,  45  L.  E.  A.  560.  But  in  this  connection  it  is  also  said 
that  where  the  statute  provides  the  manner  of  dissolving  a  corpora- 
tion, the  statutory  method  should  be  followed:  Eothwell  v.  Eobinson, 

44  Minn.  538,  47  N.  W.  255;  Hunt  v.  American  Grocery  Co.,  81  Fed, 
532.  In  the  celebrated  case  of  Miners'  Ditch  Co.  v.  Zellerbach,  37 
Cal.  543,  99  Am.  Dec.  300,  the  court  said:  "The  enterprise  of  the 
Miners'  Ditch  Company  may  have  proved  unprofitable  and  rendered 
it  necessary  to  dispose  of  its  assets  and  wind  up  the  concern,  as  the 
only  means  of  avoiding  insolvency.  It  might  be  necessary  to  sell 
and  convey  a  part  or  the  whole  of  its  property  in  order  to  raise 
means  to  pay  its  debts  and  avoid  a  sacrifice  by  forced  sale.  In 
either  event,  the  sale  and  conveyance  of  the  property,  with  these 
objects  in  view,  would  be  a  lawful  purpose  of  the  corporation.  Al- 
though the  object  for  which  it  was  formed  was  to  construct  a  ditch, 
and  convey  water  for  sale  to  miners  and  for  mechanical  purposes, 
there  was  no  obligation  resting  on  the  corporation  to  pursue  this 
object  after  it  became  evident  that  the  enterprise  would  be  unprofit- 
able and  result  in  insolvency  or  loss.  When  such  a  result  appears  to 
be  unavoidable,  obviously  the  only  mode  by  which  the  interests  of 
the  parties  and  of  the  public  could  be  subserved  would  be  to  dis- 
pose of  its  assets  in  the  most  advantageous  way,  and  pay  off  its 
debts  with  a  view  to  winding  up  the  affairs  of  the  corporation  with 
the  least  possible  loss."  So,  also,  in  Dupee  v.  Boston  etc.  Power  Co., 
114  Mass.  37,  it  was  held  where  a  corporation  organized  to  create  a 
water  power  finds  that  it  can  no  longer  profitably  use  its  privileges, 
and  its  water  power  rights  have  been  extinguished  by  a  contract 
with  the  commonwealth,  it  may  sell  its  lands  and  receive  payment  in 
its  own  stock.  And  in  Freeman  v.  Sea  View  Hotel  Co.,  57  N.  J.  Eq. 
68,  40  Atl.  218,  it  was  held  that  a  hotel  company  has  power  to  sell 
its  property  where  its  business  becomes  unprofitable.  In  Manufac- 
turers' Sav.  Bank  v.  Big  Muddy  Iron  Co.,  97  Mo.  38,  10  S.  W.  865, 
it  was  held  that  it  is  the  duty  of  the  directors  of  a  corporation  to  pay 
the  debts  of  the  company,  and  they  are  justified  in  using  the  cor- 
porate property  for  that  purpose,  although  the  company  be  thereby 
disabled  from  carrying  on  its  business,  provided  that  they  act  in 
good  faith.  And  in  Cole  v.  Millerton  Iron  Co.,  133  N.  Y.  164,  28 
Am.  St.  Eep.  615,  30  N.  E.  847,  a  transfer  by  a  corporation  was  held 
to  be  in  contemplation  of  insolvency,  though  it  had  never  refused 
payment  of  any  of  its  obligations,  if  the  transfer  is  of  all  its  assets 
in  consideration  of  an  agreement  of  the  transferee  to  assume  the 
payment  of  its  debts,  since  the  necessary  result  of  the  transfer  was 
to  render  the  corporation  unable  to  make  such  payment  itself. 

c.  Bule  Where  Sale  is  Practical  Extinction  of  Corporation.— In 
Black  V.  Delaware  etc.  Canal  Co.,  22  N.  J.  Eq.  130,  it  was  held  that 
where  the  corporation  has  a  right  to  abandon  the  business  by  reason 
of  its  charter  not  fixing  any  definite  time  for  its  existence,  the  ma- 
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jority  may  compel  the  dissenting  stockholders  to  accept  the  full  value 
of  their  share  of  the  corporation  making  a  disposition  of  the  prop- 
erty. In  McCutcheon  v.  Merz  Capsule  Co.,  71  Ted.  787,  31  L.  E.  A, 
415,  a  Michigan  corporation  sold  its  entire  manufacturing  plant, 
including  patents,  processes  and  goodwill,  to  a  newly  formed  New 
Jersey  corporation  for  stock  and  bonds  in  the  new  corporation.  It 
also  agreed  not  to  engage  in  the  business  again.  The  act  under  which 
the  Michigan  corporation  was  organized  conferred  no  express  author- 
ity under  which  it  would  be  allowed  to  invest  capital  stock  in  the 
shares  of  another  corporation.  The  court,  in  discussing  the  legality 
of  the  practical  abandonment  of  its  corporate  purpose  and  delegation 
thereof  to  the  new  corporation,  said:  "If  its  purpose  had  been  in 
good  faith  to  wind  up  its  affairs  and  distribute  the  price  to  be  paid 
among  its  stockholders,  or  to  convert  the  same  into  money  for  pur- 
poses of  distribution,  the  transaction  might  be  supported  under  the 
authorities  heretofore  cited,  although  payment  was  to  be  received 
in  the  stock  and  bonds  of  the  new  company.  The  implied  power  to 
wind  up  its  business  and  to  make  a  sale  of  its  property  would  prob- 
ably authorize  a  sale  for  stock  in  another  corporation:  Holmes  etc. 
Mfg.  Co.  V.  Holmes  etc.  Metal  Co.,  127  N.  Y.  252,  27  N.  E.  831.  But 
here  there  was  no  purpose  to  wind  up  and  abandon  the  field.  The 
avowed  object  was  to  continue  corporate  life  and  activity  through 
the  instrumentality  of  another  corporation.  There  was  to  be  a  cor- 
poration within  a  corporation.  Individual  activity  was  to  cease,  but 
corporate  energy  was  to  be  exercised  through  a  living  corporation, 
whose  life  and  functions  were  to  be  controlled  through  the  shares 
held  by  its  corporate  creator  and  master.  Forbidden  to  exercise  the 
very  functions  for  which  the  breath  of  corporate  life  had  been 
breathed  into  it  by  the  state,  there  would  remain  standing  only  the 
shell  of  a  corporation,  retaining  corporate  existence  only  for  the  pur- 
pose of  controlling  and  directing  the  new  corporation  in  which  was 
invested  its  corporate  capital,  and  to  receive  and  distribute  its  ali- 
quot proportion  of  those  earnings  as  dividends  among  its  own  share- 
holders. The  effect  of  this  action  of  the  appellee  was  to  devest  itself 
of  the  power  to  exercise  the  essential  and  vital  elements  of  its 
franchise,  by  a  renunciation  of  the  right  to  engage  directly  and 
individually  in  the  very  business  which  it  was  organized  to  carry 
on,  and  is  a  disregard  of  the  conditions  upon  which  corporate  exist- 
ence was  conferred.  The  state  is  presumed  to  grant  corporate  fran- 
chises in  the  public  interest,  and  to  intend  that  they  shall  be  exer- 
cised through  the  proper  of&cers  and  agencies  of  the  corporation, 
and  does  not  contemplate  that  corporate  powers  will  be  delegated 
to  others.  .Any  conduct  which  destroys  their  functions  or  maims  or 
cripples  their  separate  activity,  by  taking  away  the  right  to  freely 
and  independently  exercise  the  functions  of  their  franchise,  is  con- 
trary to  a  sound  public  policy";  citing  Central  Transp.  Co.  v.  Pull- 
man's Palace  Car  Co.,  139  U.  S.  24,  11  Sup.  Ct.  Eep.  478,  35  L.  ed. 
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55;  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  25  L.  ed.  950;  People  y. 
North  Eiver  Sugar  Eef.  Co.,  121  N.  Y.  582,  18  Am.  St.  Rep.  843,  24 
N.  E,  834,  9  L.  E.  A.  33;  Mallory  v.  Oil  Works,  86  Tenn.  598,  8 
S.  W.  396,  The  case  of  Northern  Securities  Co.  v.  United  States, 
193  IT.  S.  197,  24  Sup.  Ct.  Eep.  436,  48  L.  ed.  679,  has  many  features 
similar  to  the  case  just  quoted  from,  though  the  holding  company 
in  the  latter  case  held  stock  of  the  corporations  constituting  the  con- 
solidated or  holding  corporation,  whereas  in  the  case  quoted  from 
the  holding  company  purchased  the  properties  and  not  the  stock  of 
the  consolidating  companies.  The  question  whether  the  transaction 
was  illegal  as  tending  to  a  monopoly  or  unlawful  combination  under 
the  Michigan  anti-trust  statute  was  raised,  but  not  passed  upon  by 
the  court.  This  subject,  in  so  far  as  it  affects  the  question  of  con- 
sideration, will  be  adverted  to  in  a  subsequent  part  of  this  note. 

d.  Rule  as  to  Quasi  Public  Corporations.— Corporations  empow- 
ered by  the  state  to  establish  their  works  through  exercise  of  the 
right  of  eminent  domain,  or  which  have  received  state  aid  in  their 
enterprises  in  any  form,  have  no  implied  authority  to  sell  their 
properties:  Kenton  Co.  Court  v.  Bank  Lick  etc.  Co.,  10  Bush,  529; 
Eoper  v.  McWhorter,  77  Va.  214;  Gue  v.  Tide  Water  Canal  Co.,  24 
How.  257,  16  L.  ed.  635.  In  Johnson  Co,  v.  Miller,  174  Pa.  St.  605, 
52  Am.  St.  Eep.  833,  34  Atl.  316,  it  was  said  that  after  the  operation 
of  a  corporation  has  become  a  matter  of  direct  public  interest  and 
concern,  its  property  which  is  reasonably  essential  to  the  existence 
of  its  franchises  cannot  be  sold  by  it  or  its  creditors  piecemeal,  so 
as  to  stop  its  operation  or  defeat  the  objects  of  its  charter,  but 
all  of  its  property  which  has  not  yet  become  a  part  of  its  structures 
and  for  which  it  has  no  present  use  may  be  thus  sold.  In  Thomas 
v.  Eailroad  Co.,  101  TJ,  S,  83,  25  L,  ed,  950,  the  court  said:  "When 
a  corporation  like  a  railroad  company  has  granted  to  it  by  a  charter 
a  franchise  intended  in  a  large  measure  to  be  exercised  for  the  pub- 
lic good,  the  due  performance  of  those  functions  being  the  consid- 
eration of  the  public  grant,  any  contract  which  disables  the  cor- 
poration from  performing  those  functions,  which  undertakes,  without 
the  consent  of  the  state,  to  transfer  to  others  the  rights  and  powers 
conferred  by  the  charter,  and  to  relieve  the  grantees  of  the  burden 
which  it  imposes,  is  a  violation  of  the  contract  with  the  state,  and 
is  void  as  against  public  policy":  See,  also,  Eichards  v.  Merrimack 
R.  E.,  44  N.  H.  136,  to  the  same  effect.  It  is  quite  generally  held 
that  a  railroad  corporation  cannot,  independent  of  legislative  author- 
ity, alienate  or  mortgage  its  franchise  to  be  a  corporation:  See  Com- 
monwealth T.  Smith,  10  Allen,  448;  East  Boston  etc.  R.  R.  v.  Hub- 
bard, 10  Allen,  459;  Pierce  v.  Emery,  32  N.  H.  484;  Richards  v.  Merri- 
mack etc.  Co.,  44  N.  H.  127;  Arthur  v.  Commercial  etc.  Bank,  9 
Smedes  &  M.  394,  48  Am.  Dec.  719;  Kennebec  etc.  R.  R.  v.  Portland 
etc.  R.  R.,  59  Me.  9;  Pittsburgh  etc.  R.  R.  v.  Allegheny  Co.,  63  Pa. 
St.  126;  Clarke  v.  Omaha  etc.  R.  R.,  4  Neb.  458;  State  v.  Consolidated 
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Coal  Co.,  46  Md.  1;  Hays  v.  Ottawa  etc.  E.  E.,  61  111,  422;  Pearce  v. 
Madison  etc.  E,  E.,  21  How.  441,  16  L.  ed.  184;  Thomas  v.  Eailroad 
Co.,  101  TJ.  S.  71,  25  L.  ed.  950,  In  State  v.  Western  etc.  Co.,  40 
Kan.  96,  10  Am.  St.  Eep.  166,  19  Pac.  349,  it  was  held  that  an  irri- 
gating company  having  power  under  its  charter  to  construct  and 
operate  a  canal  for  irrigation,  waterworks,  and  manufacturing  pur- 
poses, may,  with  the  assent  of  its  stockholders,  lawfully  sell  and 
convey  to  another  irrigating  company  its  right  of  way,  canal,  per- 
sonal and  real  property,  provided  it  is  done  in  good  faith  and  not 
to  delay  or  defraud  creditors,  though  it  was  said  that  it  could  not 
transfer  its  franchises.  In  Coe  v.  Columbus  etc.  E.  E.,  10  Ohio  St. 
372,  75  Am.  Dec.  518,  it  was  held  that  a  railroad  corporation  is  not 
authorized  to  convey  all  property  which  it  may  acquire  by  a  statute 
which  empowers  it  to  "acquire  and  convey  at  pleasure  all  such  real 
and  personal  estate  as  may  be  necessary  and  convenient  to  carry 
into  effect  the  objects  of  the  corporation."  In  Cumberland  Tel,  etc. 
Co.  v.  Evansville,  127  Fed.  187,  the  statute  under  which  the  company 
was  incorporated  authorized  "any  number  of  persons  to  form  them- 
selves into  a  corporation  for  the  purpose  of  establishing,  maintain- 
ing and  operating,"  not  for  selling  and  disposing  of,  "telegraph, 
telephone  lines  and  telephone  exchanges."  The  court  said:  "There 
is  neither  express  power  given  by  the  statute  nor  can  there  be 
worked  out  of  it  any  implied  power  to  do  that  which  will  make  it 
impossible  for  the  corporation  to  do  the  thing  for  which  it  was 
organized.  A  quasi  public  corporation  cannot  disable  itself  for  the 
performance  of  its  functions  by  the  sale  and  transfer  of  all  of  its 
property  without  legislative  authority."  In  Black  v.  Delaware  etc. 
Canal  Co.,  24  N.  J.  Eq.  468,  the  court  said  that  the  properties  of  cor- 
porations, such  as  bridges,  turnpikes  and  railroads,  and  their  fran- 
chises, are  property,  and,  as  such,  are  subject  to  the  power  of  eminent 
domain,  and  that  under  the  exercise  of  eminent  domain  the  legisla- 
ture, when  public  necessity  requires  it,  may  grant  authority  to  con- 
solidate existing  connected  railroads,  if  provision  be  made  for  a  just 
compensation  for  the  shares  of  the  dissenting  stockholders. 

m.    Distinction    Between     Sales— Consolidations    and    Long    Term 

Leases. 

The  term  "consolidation"  has  been  applied  to  various  classes  of 
transactions  whereby  the  shareholders  of  different  corporations  have 
been  united.  The  character  of  the  union  of  two  corporations  can 
often  be  best  determined  by  considering  the  process  by  which  the 
union  has  been  brought  about.  There  seems,  however,  to  be  some 
confusion  in  the  use  of  the  terms  "consolidation,"  "merger,"  and 
"reorganization,"  with  reference  to  transactions  in  which  the  ele- 
ments of  a  sale  occur.  In  Chicago  etc.  Ey.  v.  Ashling,  160  111.  373,  43 
N.  E.  373,  a  consolidation  and  not  a  purchase  was  said  to  be  effected 
where  all  the  property,  stock  and  franchises  of  the  old  corporation 
are  transferred  to  the  new  corporation  under  an  arrangement  whereby 
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stock  in  the  new  company  is  issued  to  the  stockholders  of  the  old 
company  in  exchange  for  their  stock.  In  The  Key  City,  14  Wall.  653, 
20  L.  ed.  896,  it  was  said  that  if  vessels  and  other  property  used  by 
two  corporations  are  united  and  a  new  corporation  formed,  in  which 
no  money  is  paid  by  either  party,  but  arrangements  made  in  the 
contract  of  consolidation  for  the  payment  of  the  debts  of  one  or 
both  before  any  dividends  shall  be  declared  on  the  new  stock,  the 
transaction  is  not  a  mere  sale,  and  in  Market  St.  B.  Co.  v.  Hellman, 
109  Cal.  571,  42  Pac.  225,  a  consolidated  corporation  was  held  to  be 
a  distinct  entity,  and  hence  that  it  might  be  organized  for  a  term 
of  fifty  years,  irrespective  of  the  remaining  terms  of  existence  of 
the  constituent  corporations.  In  St.  Louis  etc.  Co,  v.  Berry,  41  Ark. 
509,  it  was  said  that  on  consolidation  the  constituent  corporations 
are  extinguished.  The  distinctions  between  consolidation  and  sale, 
merger,  reorganization  and  amalgamation  were  exhaustively  treated 
in  the  monographic  note  to  Morrison  v.  American  Snuff  Co.,  89  Am. 
St.  Eep.  604.  See,  also,  note  to  McMahan  v.  Morrison,  79  Am.  Dec. 
422.  In  our  consideration  of  the  subject  we  shall  treat  transactions 
whereby  the  corporation  acquiring  the  property  of  another  corpora- 
tion gives  its  own  stock  or  bonds  to  the  corporation  from  which 
the  property  was  acquired  as  a  sale,  since  the  sale  of  all  of  its  prop- 
erty by  a  corporation  does  not  necessarily  prevent  it  from  re-engag- 
ing in  business,  whereas  a  consolidation  practically  prevents  the 
constituent  corporations  from  engaging  in  business  under  the  name 
under  which  they  were  incorporated. 

Of  course,  with  respect  to  short  term  lease  there  could  not  be  much 
confusion  as  to  the  difference  between  a  lease  and  a  sale,  but  where 
the  term  of  the  lease  is  very  long  the  difference  between  such  a  lease 
and  a  sale  is  not  very  perceptible.  In  Black  v.  Delaware  etc.  Canal 
Co.,  24  N.  J.  Eq.  465,  it  was  said:  "Equity  looks  at  the  substance  of 
things,  and  not  at  mere  names.  For  all  substantial,  practical  pur- 
poses, a  lease  for  nine  hundred  and  ninety-nine  years  is  a  convey- 
ance in  fee." 

IV.    Who  may  Purchase  at  Sale  of  All  Assets  of  Corporations. 

a.  In  General.— In  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543, 
99  Am.  Dec.  321,  it  was  said  that  if  the  corporation  could  convey 
at  all,  it  could  convey  to  any  person  natural  or  artificial,  capable  of 
taking.  And  in  Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507, 
78  Am.  St.  Rep.  612,  43  Atl.  723,  46  L.  R.  A.  255,  it  was  held  that  a 
corporation  may  lawfully  purchase  the  plant  and  business  of  compet- 
ing individuals  and  corporations,  if  authorized  so  to  do  by  the  stat- 
ute under  which  it  is  created,  although  such  purchase  may  diminish 
or,  for  a  time  at  least,  destroy  competition  and  create  a  monopoly. 

b.  Other  Corporations.— The  right  of  a  domestic  corporation  to 
purchase  the  property  of  another  corporation  does  not  seem  to  be 
questioned  where  it  is  not  restrained  from  doing  so  by  its  charter  or 
the  laws  of  the  state.    But  the  rights  of  a  corporation  of  a  sister  state 
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to  do  so  has  been  questioned.  In  Merz  Capsule  Co.  v.  United  States 
Capsule  Co.,  67  Fed.  414,  it  was  held  that  a  Michigan  corporation 
could  not  sell  all  its  property  to  a  New  Jersey  corporation  (the  New 
Jersey  corporation  being  a  corporation  which  was  the  result  of  sev- 
eral capsule  companies  selling  their  assets  to  it  for  stock  in  the 
New  Jersey  corporation),  even  though  every  stockholder  assented. 
This  case  was  af&rmed  on  appeal  in  McCutcheon  v.  Merz  Capsule 
Co.,  71  Ted.  787,  31  L.  E.  A.  415.  The  decision  in  these  cases,  how- 
ever, seems  to  have  been  based  principally  upon  the  fact  that  the 
Michigan  corporation  was  not  authorized  by  its  charter  or  the  laws 
of  its  state  to  invest  its  capital  in  stock  of  another  corporation, 
and  that  the  sale  amounted  to  an  abandonment  of  its  corporate 
purposes.  The  question  whether  the  New  Jersey  corporation  was 
not  organized  for  the  purpose  of  creating  a  common-law  monopoly 
was  also  raised  but  not  passed  upon.  The  case  of  People  v.  Bal- 
lard, 134  N.  Y.  269,  32  N.  E.  54,  17  L.  E.  A.  737,  is  a  well-consid- 
ered case  on  the  question  whether  the  corporation  of  a  sister  state 
can  purchase  the  property  of  a  domestic  corporation.  The  decision 
was  by  a  majority  of  the  court.  Brown  and  Landon,  JJ.,  dissenting. 
The  court,  in  holding  that  a  domestic  corporation  could  not  sell  all 
of  its  property  to  a  corporation  of  another  state,  said:  "A  corpora- 
tion is  purely  artificial,  having  no  natural  or  inherent  powers,  but 
only  such  as  its  charter  confers.  The  charter  of  the  corporation  in 
question  was  the  statute  under  which  it  was  organized.  Upon  filing 
the  certificate  of  incorporation  it  came  into  existence  with  power 
to  do  only  that  which  is  expressly  or  impliedly  authorized  by  the 
statute.  It  had  no  power  to  act  except  through  its  trustees,  who 
were  authorized  to  manage  its  'stock,  property  and  concerns,'  and 
a  majority  of  whom  were  required  to  be  citizens  of  this  state: 
Laws  1848,  c.  40,  as  amended  by  Laws  1869,  c.  269.  While  they 
were  authorized  to  conduct  its  affairs,  they  were  not  authorized  to 
terminate  its  existence,  although,  under  special  circumstances,  the 
courts  could  dissolve  it  upon  their  application:  Code  Civ.  Proc,  sec. 
2419.  A  corporation  cannot  cease  to  exist  of  its  own  will.  Its  life 
continues  until  either  the  charter  period  has  expired  or  the  court 
has  decreed  a  dissolution.  The  law  made  it  and  the  law  only  can 
put  an  end  to  it.  As  it  cannot  take  its  own  life  directly,  it  cannot 
do  so  indirectly,  for  that  would  be  a  fraud  upon  the  law  and  against 
public  policy.  By  the  transaction  complained  of  the  defendant  com- 
pany was  stripped  of  all  its  property,  and  thus  prevented  from  going 
on  in  business  and  deprived  of  all  means  of  carrying  into  effect  the 
object  of  its  existence.  While  a  corporation  may  sell  its  property 
to  pay  debts  or  to  carry  on  its  business,  it  cannot  sell  its  property 
in  order  to  deprive  itself  of  existence.  It  cannot  sell  all  its  prop- 
erty to  a  foreign  corporation  organized  through  its  procurement, 
with  a  majority  of  nonresident  trustees,  for  the  express  purpose  of 
stepping  into  its  shoes,  taking  all  its  assets  and  carrying  on  its  busi- 
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ness.  That  would  be  the  practical  destruction  of  the  corporation  by  its 
own  act,  which  the  law  will  not  tolerate.  Whether  the  process  by 
which  it  was  sought  to  convert  the  New  York  corporation  into  a  Cali- 
fornia corporation  is  called  reorganization,  consolidation  or  amalga- 
mation, it  was  the  exercise  of  a  power  not  delegated  and  was  void. 
It  was  corporate  burial  in  New  York  for  resurrection  in  California. 
While  the  stockholders  who  consented  may  be  estopped  by  their  acts, 
those  who  did  not  consent  can  take  advantage  of  this  violation  of 
their  rights,  and  the  state  of  New  York  can  demand  that  those  who 
did  the  wrong  shall  make  restitution."  The  court  in  Taylor  v. 
Earle,  8  Hun,  1,  in  a  case  where  a  New  York  corporation  sold  all 
its  property  to  a  Vermont  corporation,  remarked:  "The  sale  was  not 
real.  It  was  a  mere  form  to  turn  a  New  York  corporation  into  a 
Vermont  one,  and  thus  escape  the  scrutiny  into  the  affairs  of  the 
company  permitted  by  the  New  York  law  to  the  stockholders."  It 
seems  that  the  trustees  of  a  corporation  cannot  so  dispose  of  its 
property  as  to  virtually  end  its  existence  and  prevent  it  from  carry- 
ing on  the  business  for  which  it  was  incorporated:  See  Copeland  v. 
Citizens'  Gas  Light  Co.,  61  Barb.  60;  Smith  v.  New  York  Consoli- 
dated Stage  Co.,  18  Abb.  Pr.  419;  People  v.  Ballard,  134  N.  Y.  269, 
32  N.  E.  54,  17  L.  E.  A.  737;  New  Orleans  etc.  E.  E.  v.  Harris,  27 
Miss.  517;  Stevens  v.  Eutland  etc.  E.  E.,  29  Vt.  545;  Eailway  Co. 
V.  Allerton,  18  Wall.  233,  21  L.  ed.  902. 

c  Corporations  Creating  a  Monopoly.— In  Harding  v.  American 
Glucose  Co.,  182  111.  551,  74  Am.  St.  Eep.  189,  55  N.  E.  577,  six  cor- 
porations engaged  in  the  manufacture  of  glucose  made  a  contract 
to  sell  their  plants  to  a  new  corporation  to  be  organized  and  agreed 
not  to  engage  in  such  manufacture  for  a  term  of  years.  Each  one 
of  the  selling  corporations  knew  that  the  other  corporations  were 
executing  similar  agreements.  The  sale  was  sought  to  be  enjoined 
because  the  vendee  corporation  proposed  to  create  a  monopoly  in  the 
manufacture  of  glucose  and  would  use  the  property  for  that  purpose. 
The  court  held  that  where  a  corporation  enters  into  a  contract  which 
is  illegal  because  it  provides  for  a  monopoly,  a  stockholder  may  en- 
join the  performance  of  such  a  contract,  since  if  carried  out  it  may 
lead  to  a  forfeiture  of  the  charter  of  the  corporation  and  its  dis- 
solution, which  would  result  in  wiping  out  the  stock  of  the  stock- 
holder. The  court,  at  page  615  of  its  opinion,  said:  "It  makes  no 
difference  whether  the  combination  is  effected  through  the  instru- 
mentality of  trustees  and  trust  certificates,  or  whether  it  is  effected 
by  creating  a  new  corporation  and  conveying  to  it  all  the  property 
of  the  competing  corporations.  The  test  is  whether  the  necessary 
consequence  of  the  combination  is  the  controlling  of  prices,  or  limit- 
ing of  production,  or  suppressing  of  competition,  in  such  a  way  as 
thereby  to  create  a  monopoly."  Although  the  court  held  that  con- 
tracts in  total  restraint  of  trade  were  void,  still  it  also  held  that 
contracts  in  restraint  of  trade  were  enforceable  where  the  restraint 
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is  reasonable,  partial  and  founded  upon  a  good  consideration.  For 
a  discussion  of  what  combinations  constitute  unlawful  trusts,  see 
the  monographic  note  to  Harding  v.  American  Glucose  Co.,  74  Am. 
St.  Kep.  235.  As  tending  to  support  the  contention  that  only  the 
state  and  not  the  stockholder  can  attack  the  validity  of  the  sale 
as  being  against  public  policy,  see  World's  Columbian  Exposition 
V.  United  States,  56  Fed,  654;  Eailway  Co.  v.  Steamship  Co.,  86 
Fed.  407;  United  States  Vinegar  Co.  v.  Foehrenbach,  148  N.  Y.  58, 
42  N.  E.  403;  Coquard  v.  Linseed  Oil  Co.,  171  111.  480,  49  N.  E.  563; 
Foster  v.  Mansfield,  36  Fed.  628;  Huntington  v.  Palmer,  104  U.  S. 
482,  26  L.  ed.  833;  Greenwood  v.  Kailroad  Co.,  105  U.  S.  13,  26  L. 
ed.  961;  Hawes  v.  Oakland,  104  U.  S.  450,  26  L.  ed.  827.  And  on 
the  question  as  to  whether  a  sale  which  is  not  an  ultra  vires  act  can 
be  attacked  because  made  to  an  alleged  trust,  see  Branch  v.  Jesup, 
106  U.  S.  468,  1  Sup.  Ct.  Kep.  495,  27  L.  ed.  279;  Chicago  Hansom 
Cab  Co.  V.  Yerkes,  141  HI.  320,  33  Am.  St.  Kep.  315,  30  N.  E.  667; 
Wallace  v.  Publishing  Co.,  101  Iowa,  313,  63  Am.  St.  Kep.  389,  70 
N.  W.  216,  38  L.  K.  A.  122;  Lauman  v.  Lebanon  Valley  &  E.  Co.,  30 
Pa.  St.  42,  72  Am.  Dec.  685;  Peabody  v.  Westerly  Waterworks,  20 
E.  I.  176,  37  Atl.  807;  Meredith  v.  New  Jersey  Zinc  Co.,  55  N.  J. 
Eq.  211,   37  Atl.   539. 

d.  OflBlcers  or  Stockholders  of  Selling  Corporation.— The  decisions 
Vith  respect  to  the  question  whether  the  directors  or  stockholders 
of  the  selling  corporation  may  either  directly  or  indirectly  purchase 
all  of  the  corporation's  property  are  not  entirely  harmonious.  In 
Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  99  Am.  Dec.  321,  a  ditch 
company,  together  with  a  rival  company,  conveyed  their  property 
to  a  new  ditch  company.  The  court,  in  referring  to  the  fact  that 
the  buying  corporation  comprised  some  of  the  old  stockholders,  said: 
"The  latter  was  a  legal  corporation.  There  was  nothing  in  the  law 
to  prevent  the  stockholders  of  either  or  both  of  the  old  corpora- 
tions from  incorporating  themselves  into  one  or  a  dozen  other  com- 
panies; and  each  new  corporation  formed  would  be  a  distinct  and 
complete  legal  entity,  having  a  separate  and  independent  existence 
with  all  the  functions  and  powers  conferred  upon  it  by  the  law  un- 
der which  it  came  into  existence."  And  in  Price  v.  Holcomb,  89 
Iowa,  123,  56  N.  W.  407,  it  being  urged  that  a  party  holding  a  fidu- 
ciary relation  to  trust  property  cannot  become  a  purchaser  of  the 
trust  property  either  directly  or  indirectly,  and  that  as  a  conse- 
quence a  stockholder  holding  the  majority  of  the  stock  could  not 
purchase  at  a  sale  of  the  property,  the  court  in  response  to  the  argu- 
ment said:  "Mr.  Holcomb 's  relation  as  a  stockholder  was  not  that 
of  agent  or  trustee,  but  a  joint  owner.  An  agent  or  trustee  is 
charged  with  the  interests  of  his  principal  or  cestui  que  trust,  and 
cannot  have  any  interest  adverse  thereto.  Not  so,  however,  as  to 
a  stockholder.  He  has  his  own  interests  to  protect  and  is  not 
charged  with  the   care  of  the  interests   of  the   other   stockholders. 
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They  act  for  themselves."  The  court,  however,  intimated  that  if 
there  had  been  any  evidence  of  fraud  or  bad  faith  in  the  transaction 
the  sale  would  have  been  set  aside.  In  Manufacturers'  Sav.  Bank 
v.  Big  Muddy  Iron  Co.,  97  Mo.  38,  10  S.  W.  865,  it  was  said  that 
the  mere  fact  that  directors  sell  property  of  a  corporation  to  a  new 
corporation  of  which  they  are  directors  and  stockholders  will  not 
make  the  sale  absolutely  void.  It  has  been  held  that  it  is  illegal 
and  fraudulent  for  the  majority  of  stockholders  to  purchase  the 
property  of  the  company  at  a  sale  authorized  by  themselves.  And 
that  such  a  purchase  by  the  majority  may  be  set  aside  in  the  same 
way  and  to  the  same  extent  as  a  purchase  of  corporate  property  by 
a  director  may  be  set  aside:  Chicago  etc.  Cab  Co.  v.  Yerkes,  141  111. 
320,  33  Am.  St.  Eep.  315,  30  N.  E.  667.  See,  also,  in  this  connection, 
Sears  v.  Hotchkiss,  25  Conn.  171,  65  Am.  Dec.  557;  Alexander  v. 
Searcy,  81  Ga.  536,  12  Am.  St.  Eep.  337,  8  S.  E.  630;  Eothwell  v. 
Eobinson,  39  Minn.  1,  12  Am.  St.  Eep.  608,  38  N.  W.  772;  Meeker 
V.  Winthrop  Iron  Co.,  17  Fed.  49;  Ervin  v.  Oregon  etc.  Co.,  20  Fed. 
577;  Brewer  v.  Boston  Theater,  104  Mass.  378.  In  Hayden  v.  Official 
etc.  Co.,  42  Fed.  875,  it  was  held  that  the  secretary  of  the  corpo- 
ration who  represented  a  combination  of  stockholders  who  had 
united  to  prevent  the  property  selling  at  a  sacrifice  could  purchase 
at  a  public  sale  of  the  property  which  had  been  authorized  by  the 
stockholders  for  the  purpose  of  winding  up  the  business. 

But  of  course  where  fraud  on  the  part  of  the  stockholders  who 
form  the  new  corporation,  which  purchases  the  property,  can  be 
shown,  as  was  done  in  Abbott  v.  American  Hard  Eubber  Co.,  33  Barb. 
588,  the  transfer  will  be  set  aside:  See,  also,  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.  64,  to  the  same  effect.  In  Mason  v.  Pewabic  Min. 
Co.,  133  U.  S.  50,  10  Sup.  Ct.  Eep.  224,  30  L.  ed.  524,  it  was  held 
where  the  term  of  the  corporation  has  expired  and  it  is  closing  up 
its  affairs,  the  majority  cannot  sell  the  property  to  a  new  corpora- 
tion of  which  they  are  directors  and  stockholders,  at  a  valuation 
estimated  by  themselves,  against  the  will  of  the  minority,  and  com- 
pel dissenting  stockholders  either  to  receive  shares  of  stock  in  the 
new  corporation  in  return  for  the  old  shares,  or  to  be  paid  there- 
for on  a  basis  of  the  estimated  value  of  the  property,  but  that  the 
minority  may  have  the  property  publicly  sold  and  the  money  distrib- 
uted. The  court  observed:  "We  do  not  see  that  the  rights  of  the 
parties  to  the  assets  of  this  corporation  differ  from  those  of  a  part- 
nership on  its  dissolution."  Justice  Bradley,  however,  expressed 
a  dissent  to  the  effect  that  the  court  asserted  the  rights  of  the  mi- 
nority to  insist  upon  a  sale  too  strongly.  In  Mumford  v.  Ecuador 
Development  Co.,  Ill  Fed.  643,  one  corporation  sold  its  assets  to  an- 
other corporation,  composed  in  greater  part  of  the  majority  stock- 
holders in  the  selling  company.  The  sale  was  attacked  as  having 
been  obtained  through  manipulation  and  fraud.  The  court  in  laying 
down  the  rule  in  such  cases,  said:  "Although  a  majority  may  law- 
Am.   St.  Rep.,  Vol.   103—36 
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fully  make  a  contract  with  the  company,  such  contract  will  be  scru- 
tinized with  much  greater  care  than  if  made  with  a  third  party, 
and  unless  it  appears  that  it  was  made  honestly  and  for  an  adequate 
consideration,  a  court  of  equity  will  interpose  to  prevent  such  con- 
tract from  being  used  oppressively  and  in  violation  of  the  rights  of 
the  minority.  It  matters  not  in  what  form  these  rights  are  invaded; 
it  is  the  business  .of  equity  to  penetrate  through  subterfuges  and 
discover  the  actual  transaction  stripped  of  all  disguises.  If,  then, 
it  shall  appear,  no  matter  what  may  be  the  machinery  employed,  that 
the  majority  have  sold  the  corporate  property  to  themselves  for  a 
wholly  inadequate  consideration,  a  court  of  equity  will  grant  relief 
to  the  minority  who  have  thus  been  despoiled  of  their  property." 

V.  Who  may  Object  to  the  Sale. 
The  vendee  of  all  the  property  of  a  corporation  cannot  avoid  the 
sale  on  the  ground  that  all  the  stockholders  had  not  assented  there- 
to: Stokes  V.  Detrick,  75  Md.  256,  23  Atl.  846.  So,  also,  a  stock- 
holder who  takes  part  in  making  and  perfecting  a  sale  of  the  cor- 
porate property  and  who  afterward  ratifies  such  sale  will  not  be 
heard  to  complain  that  the  property  sold  for  less  than  its  value: 
Manufacturers'  Sav.  Bank  v.  Big  Muddy  Iron  Co.,  97  Mo,  38,  10  S. 
W.  865.  Inasmuch  as  creditors  cannot  be  forced  to  submit  to  a 
change  of  debtors,  a  transfer  of  one  corporation  to  another  in  con- 
sideration of  the  latter 's  assumption  of  debts  of  the  former  is  il- 
legal as  against  its  creditors,  and  cannot  be  upheld  on  the  ground 
that  the  stockholders  and  officers  of  the  two  corporations  are  the 
same,  and  his  remedy  against  the  transferee  is  as  ample  as  it  would 
have  been  against  the  transferrer  had  no  transfer  been  made:  Cole 
V.  Millerton  Iron  Co.,  133  N.  Y.  164,  28  Am.  St.  Kep.  615,  30  N.  E. 
847.  And  in  Florsheim  v.  Wettermark,  10  Tex.  Civ.  102,  30  S.  W.  505, 
it  was  held  that  a  transfer  of  all  its  assets  which  has  the  effect  of 
terminating  its  regular  business  and  which  is  made  for  that  purpose 
is  illegal  as  against  creditors  of  the  corporation.  In  Chattanooga 
etc.  E.  E.  V.  Evans,  66  Fed.  809,  a  sale  of  the  entire  property  of  an 
insolvent  railroad  for  bonds  of  the  purchasing  company  under  an 
arrangement  whereby  the  entire  purchase  price  was  distributed 
among  the  stockholders,  was  held  illegal  as  against  unsecured  cred- 
itors, where  both  parties  to  the  sale  knew  of  such  creditors,  but  it 
was  also  said  where  there  is  no  such  knowledge  the  buyer  need  not 
look  to  the  application  of  the  purchase  price.  In  Balliet  v.  Brown, 
103  Pa.  St.  554,  the  court  said:  "It  is  certainly  true  that  the  direc- 
tors of  a  corporation  have  no  right  to  sell  or  dispose  of  its  movable 
property  where  this  prevents  the  continuance  of  their  business; 
such  a  sale  by  them  is  void  as  against  nonassenting  stockholders. 
But  if  the  stockholders  are  silent,  make  no  objection  whatever,  by 
their  acquiescence  they  will  be  taken  as  assenting.  This  proceeding 
is  not  by  a  stockholder,  but  by  a  stranger.  How  can  creditors  com- 
plain if  the  stockholders  are  consenting  to  the  negotiations! 


Feb.  1904.]  Tanneb  v.  Lindell  Ey.  Co.  563 

"The  creditor  has  a  right  to  enforce  collections  of  his  debt  and 
resort  to  all  the  remedies  which  the  law  allows  to  that  end,  but 
corporations  or  partnerships  cannot  be  obliged  by  their  creditors  to 
continue  in  business."  As  to  rights  of  creditor  to  follow  assets 
of  a  corporation  in  the  hands  of  a  purchaser,  see  note  to  Buck  v. 
Boss,  57  Am.  St.  Eep,  65. 

VI.    Necessity  for  Sale  to  be  Free  from  Fraud. 

The  effect  of  fraud  upon  an  assignment  or  sale  of  corporate  prop- 
erty is  identical  with  its  effect  upon  a  like  transaction  between  nat- 
ural persons:  Chattanooga  etc.  E.  Co.  v.  Evans,  66  Fed.  822.  See, 
also,  Mish  v.  Main,  81  Md.  36,  31  Atl.  799,  to  the  same  effect.  In 
Chicago  Hansom  Cab  Co.  v.  Yerkes,  141  111.  320,  33  Am.  St.  Eep.  315, 
30  N.  E.  667,  the  court,  in  speaking  on  this  subject,  said:  "That  a 
holder  of  a  majority  of  the  shares  of  stock  in  a  corporation  may,  where 
the  law  authorizes  a  vote  of  stockholders,  so  vote  upon  any  matter 
of  policy  in  the  conduct  of  the  corporation  as  to  best  subserve  his 
own  interests,  and  that  this  may  relate  to  the  ceasing  to  do  cor- 
porate business,  the  winding  up  of  its  affairs  and  the  sale  of  its 
property,  we  do  not  question;  but  the  authorities  cited  by  counsel 
for  appellant  (Gamble  v.  Queen's  County  Water  Co.,  123  N.  Y.  91, 
25  N.  E.  201,  9  L.  E.  A.  527,  and  Northwest  Transp.  Co.  v.  Beatty, 
L.  E.  12  App.  Cas.  589)  concede  that  even  in  such  cases  the  action 
resulting  from  such  vote  must  not  be  so  detrimental  to  the  corpora- 
lion  itself  as  to  lead  to  the  necessary  inference  that  the  interests 
of  the  majority  of  the  shareholders  lie  wholly  outside  of  and  in 
opposition  to  the  interests  of  the  corporation  and  of  the  minority 
of  the  shareholders,  and  that  their  action  is  a  wanton  or  a  fraudulent 
destruction  of  the  rights  of  such  minority." 

VII.  Consideration  Wbich  may  be  Eeceived. 
a.  In  General.— Of  course  where  all  the  stockholders  consent  to 
the  sale,  the  consideration  for  sale  may  undoubtedly  be  money, 
stock,  bonds  or  deferred  payments,  provided,  of  course,  that  the 
rights  of  creditors  are  not  prejudiced  thereby.  In  Mason  v.  Pewabic 
Min.  Co.,  133  U.  S.  50,  11  Sup.  Ct.  Eep.  224,  33  L.  ed.  524,  the  term 
of  existence  of  the  corporation  had  expired,  and  the  court  remarked 
that  a  public  sale  was  the  only  way  to  ascertain  the  real  value  of 
the  property  where  part  of  the  stockholders  dissented  to  the  pro- 
posed disposition.  In  Wolf  v.  Arminus  Copper  Mine  Co.,  6  Misc.  Eep. 
562,  27  N.  Y.  Supp.  642,  the  trustees  of  a  corporation,  the  property 
of  which  was  subject  to  a  mortgage  of  sixty-five  thousand  dollars, 
after  maturity  of  the  debt  agreed  that  it  might  be  discharged  by 
the  payment  within  ten  months  of  sixty  thousand  dollars,  but  that 
if  such  sum  was  not  paid  within  that  time  the  corporation  would 
convey  the  mortgaged  property  to  the  mortgagee  in  satisfaction. 
The  court  held  that  the  agreement  was  not  ultra  vires.  In  Durlacher 
V.  Frazer,  8  Wyo.  58,  80  Am.  St.  Eep.  918,  55  Pac.  306,  it  was  said 
that  a  corporation  cannot  give  away  its  property  or  transfer  it  un- 
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less  in  good  faith  and  for  value  if  their  creditors  are  thereby  left 
unsecured;  nor  can  the  corporation  use  its  entire  capital  in  payment 
of  a  private  debt  of  its  president  which  it  is  under  no  legal  or 
moral  obligation  to  pay.  In  Warfield  v.  Marshall  etc.  Co.,  72  Iowa, 
666,  2  Am.  St.  Rep.  263,  34  N.  W.  467,  it  was  held  that  a  corporation 
may  sell  its  property  to  another  corporation,  and  if  the  consideration 
for  the  sale  is  the  assumption  and  payment  by  the  purchasing  cor- 
poration of  mortgage  debts  of  the  selling  corporation,  to  the  full 
value  of  all  the  property  conveyed,  such  sale  will  not  be  set  aside 
in  favor  of  unsecured  creditors  of  the  selling  corporation.  In  People 
V.  Ballard,  134  N.  Y.  269,  32  N.  E.  54,  17  L.  E.  A.  737,  one  mining 
corporation,  against  the  protest  of  a  minority  of  its  stockholders, 
was  allowed  to  sell  its  property  to  another  corporation  in  considera- 
tion of  the  buying  company  paying  its  debts  and  issuing  to  the  selling 
company  certain  shares  of  its  capital  stock.  So,  also,  in  Savings 
etc.  Co.  V.  Bear  Valley  Irr.  Co.,  112  Fed.  693,  one  irrigating  company 
sold  all  of  its  property  to  another  irrigating  company  in  considera- 
tion of  the  Buyer  paying  all  its  debts  and  performing  all  its  con- 
tracts and  agreements  of  every  kind  and  nature.  In  Metcalf  v. 
American  School  Furn.  Co.,  122  Fed.  115,  one  corporation  sold  its 
property  for  one  hundred  and  thirty-seven  thousand  four  hundred 
and  sixty-one  dollars  in  cash,  fifteen  hundred  dollars  in  notes,  thir- 
teen hundred  shares  of  common  stock,  and  thirteen  hundred  shares 
of  preferred  stock  in  the  purchasing  company.  And  in  Morisette  v. 
Howard,  62  Kan.  463,  63  Pac.  756,  a  mercantile  company  was  allowed 
to  seU  its  stock  of  goods,  business  and  goodwill,  which  constituted 
all  its  assets,  for  three  thousand  dollars  in  money,  payable  in  install- 
ments and  certain  real  estate. 

b.  Stock  or  Bonds  in  Other  Corporations.— The  question  often 
arises  whether  the  corporation  selling  its  property  can  take  stock  or 
bonds  in  payment  therefor,  and  whether  it  can  compel  dissenting  stock- 
holders to  accept  such  stock  or  bonds  in  lieu  of  cash.  In  the  principal 
case  (Tanner  v.  Lindell  Ey.  Co.,  180  Mo.  1,  ante,  p.  534,  79  S.  W.  155) 
the  sale  was  for  stock,  and  it  was  sought  to  compel  the  stockholders 
of  the  selling  company  to  accept  their  pro  rata  of  such  stock.  The 
court,  in  considering  the  remedy  of  the  dissenting  stockholders,  said 
that  they  were  entitled  to  recover  in  a  proper  proceeding  the  value 
of  their  stock  at  the  time  of  its  conversion,  if  they  elected  to  con- 
sider it  a  conversion,  or,  if  they  preferred,  to  have  the  same  propor- 
tion of  stock  given  to  the  majority  of  the  stockholders  in  exchange  for 
their  stock,  or,  on  the  other  hand,  if  they  preferred,  they  could  have 
their  proportion  of  the  earnings  made  by  the  property  transferred  to 
the  new  corporation,  but  that  the  court  would  not  decree  a  rescission 
of  such  a  sale,  where  it  has  already  gone  into  effect,  if  the  rescission 
would  be  productive  of  more  injury  than  would  result  from  a  refusal 
of  it,  or  if  the  minority  stockholders  have,  by  their  own  laches, 
waited  until  the  rights  of  strangers  who  are  not  parties  to  the  suit 
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have  grown  out  of  the  transaction.  And  with  reference  to  the  right 
of  the  nonconsenting  stockholder  to  follow  the  property  transferred 
into  the  hands  of  the  buying  corporation  and  demanding  his  pro  rata 
of  its  earnings,  as  one  of  a  choice  of  remedies,  the  court  remarked 
that  "the  choice  must  be  made  under  the  supervision  and  with  the 
approval  of  the  equity  court  to  prevent  the  infliction  of  unnecessary 
injury.  The  aim  of  the  court  in  such  case  should  be  to  give  the 
injured  stockholder,  at  his  election,  the  fullest  measure  of  compensa- 
tion consistent  with  a  protection  of  the  rights  of  others  from  unnec- 
essary injury."  In  the  case  of  Lauman  v.  Lebanon  etc.  R.  Co.,  30 
Pa.  St.  42,  72  Am.  Dee.  685,  one  railroad  corporation  under  the  sanc- 
tion of  the  legislature  entered  into  a  contract  by  which  it  transferred 
all  of  its  property  to  another  corporation.  The  court  held  that  a 
dissenting  stockholder  could  not  be  compelled  to  accept  the  stock 
of  the  purchasing  company  in  payment  of  his  shares  in  the  old  com- 
pany. The  reasons  given  by  the  court  were  that  to  do  so  would  be 
a  violation  of  the  contract  of  association  and  a  diversion  of  the 
capital  to  a  purpose  other  than  contemplated;  that  neither  his  co- 
corporators  nor  the  legislature  have  power  to  make  a  new  contract 
for  him  or  destroy  the  one  which  he  had  by  virtue  of  the  charter 
of  the  company.  In  referring  to  the  remedy  of  the  dissenting  stock- 
holder, the  court  observed:  "Let  us  notice  that  this  property  is  a 
railroad  with  its  appurtenances,  and  that  it  is  an  indivisible  unit. 
Therefore,  on  a  dissolution,  however  brought  about,  the  only  means 
of  distributing  the  joint  property  is  to  sell  it  and  distribute  the  pro- 
ceeds, or  to  allow  one  or  more  of  the  members  to  take  it  on  paying 
to  the  others  the  value  of  their  several  shares,  just  as  interests  in 
indivisible  real  estate  and  in  ships  are  divided  where  the  owners  can 
no  longer  agree  to  hold  together."  In  Treadwell  v.  Salisbury  Mfg. 
Co.,  7  Gray,  393,  66  Am.  Dec.  490,  it  was  held  that  the  receipt  of 
stock  in  payment  in  lieu  of  money  was  not  illegal  where  it  was  done 
fairly  and  not  coUusively.  In  Feld  v.  Eoanoke  Inv.  Co.,  123  Mo.  603, 
27  S.  W.  635,  it  was  said  that  a  corporation  selling  its  business  for 
preferred  stock  in  another  company  may  distribute  the  stock  among 
its  stockholders  who  are  willing  to  take  it  in  lieu  of  money.  In 
Morris  v.  Elyton  Land  Co.,  125  Ala.  263,  28  South.  513,  it  was  held 
that  a  corporation  cannot  transfer  all  of  its  property  for  stock  in 
another  corporation  without  the  unanimous  consent  of  its  stock- 
holders. The  ruling  in  State  v.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405, 
was  to  the  same  substantial  effect.  In  Metcalf  v.  American  School 
Furn.  Co.,  122  Fed.  126,  it  was  said  where  a  corporation  obtains  by 
its  charter  the  right  to  dispose  of  its  property  and  to  dissolve  its 
existence,  it  may  accept  stock  in  another  corporation  if  the  trans- 
action is  made  in  good  faith.  In  Boston  etc.  R.  R.  v.  New  York  etc. 
B.  B.,  13  R.  I.  260,  the  sale  was  for  stock  in  the  purchasing  company 
or  money  at  a  fixed  basis,  or  nothing.  The  court  held  that  the 
minority  stockholders  could  not  be  forced  to  accept  such  a  choice. 
In  Farmers'   etc.   Co.  v.   Toledo  etc.  R.  B.,  54  Fed.  768,  the  court 
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held  where  one  railroad  is  authorized  by  statute  to  sell  its  railway 
property  and  franchise  to  another  company,  it  may  receive  stock  in 
payment.  This  case  arose  out  of  the  proceedings  had  in  Young  v. 
Bailroad  Co.,  76  Mich.  485,  43  N.  W.  632,  wherein  a  dissenting  stock- 
holder to  a  sale  of  railroad  property  was  allowed  an  option  to  take 
a  certain  number  of  shares  in  the  purchasing  company  or  a  fixed 
sum  of  money  as  the  value  of  his  shares  in  the  company  in  which 
he  was  a  stockholder.  In  the  federal  court  decision.  Judges  Taft 
and  Hammond  dissented  to  the  proposition  that  the  sale  could  be 
made  for  stock  as  against  the  dissent  of  a  stockholder.  Judge  Taft, 
in  his  dissenting  opinion,  maintained  that  the  Michigan  statute  did 
not  authorize  a  sale  for  any  consideration  save  money  or  money 
credit,  and  cited  Perin  v.  Megibben,  53  Fed.  86,  and  the  report  of  the 
previous  phase  of  the  case  in  Young  v.  Eailroad  Co.,  76  Mich.  485, 
43  N.  W.  632.  Judge  Hammond  made  a  very  vigorous  dissent,  but 
admitted  that  a  court  of  equity  could  compel  the  dissentients  to  an 
ascertainment  of  the  value  of  their  shares,  which  ordinarily  woulcl  be 
their  market  value,  and  compel  the  dissentients  to  surrender  them 
upon  payment  of  such  value.  In  Holmes  Mfg.  Co.  v.  Holmes  Co., 
127  N.  Y.  252,  24  Am.  St.  Eep.  448,  27  N.  E.  831,  it  was  held  that  a 
private  manufacturing  corporation  could,  with  the  consent  of  all 
stockholders,  sell  its  plant  for  stock  in  another  corporation,  and  that 
the  fact  that  the  stock  so  taken  was  issued  and  held  by  a  trustee 
did  not  render  the  transaction  ultra  vires.  But  in  Hurd  v.  New  York 
etc.  Laundry  Co.,  167  N.  Y.  89,  60  N.  E.  327,  it  was  held  that  a 
corporation  cannot,  where  the  rights  of  a  creditor  have  intervened, 
sell  its  plant  even  with  the  consent  of  all  its  stockholders  for  stock 
in  another  corporation.  In  that  case,  however,  the  stock  was  issued 
to  an  individual  stockholder  without  any  agreement  on  his  part  to 
pay  the  corporate  debts.  And  in  Vance  v.  McNabb  etc.  Co.,  92 
Tenn.  47,  20  S.  W.  424,  a  sale  of  all  property  in  consideration  of  a 
greater  part  of  the  stock  of  another  company  organized  to  acquire 
such  property,  and  whose  stock  is  based  only  on  the  property  so 
acquired,  was  held  invalid  as  against  creditors  of  the  selling  corpora- 
tion. In  teawyer  v.  Dubuque  Printing  Co.,  77  Iowa,  242,  42  N.  W. 
300,  one  newspaper  corporation  sold  its  assets  to  another  newspaper 
corporation  for  fully  paid  stock.  Leathers  v.  Janney,  41  La.  Ann. 
1120,  6  South.  884,  6  L.  K.  A.  661,  was  another  instance  of  a  sale  to 
a  new  corporation  for  stock.  In  Post  v.  Beacon  etc.  Co.,  84  Fed. 
371,  the  property  of  corporation  engaged  in  manufacturing  electric 
lamps  under  certain  letters  patent  was  sold  to  a  new  corporation  for 
certain  stock  and  the  privilege  of  subscribing  for  stock  therein  at 
a  fixed  price.  In  Hoene  v.  Pollak,  118  Ala.  617,  72  Am.  St.  Eep. 
189,  24  South.  349,  the  property  of  one  corporation  was  sold  to  an- 
other corporation  in  consideration  of  two  hundred  and  fifty  thousand 
dollars  of  its  capital  stock  to  be  issued  to  the  shareholders  of  the 
former  corporation  in  proportion  to  their  respective  holdings  of  stock 
in  the  selling  company.     In  Byrne  v.  Schuyler  etc.  Mfg.  Co.,  65  Conn. 
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336,  31  Atl.  833,  28  L.  E.  A.  304,  a  manufacturing  company  being  in- 
solvent transferred  its  assets  to  another  corporation  for  stock  therein. 
The  transfer  was  not  for  the  purpose  of  winding  up  its  affairs  and 
dividing  the  stock  so  received  or  its  proceeds,  nor  as  a  temporary- 
device  to  tide  it  over  a  period  of  financial  distress,  but  to  keep  it  in 
nominal  existence,  and  at  the  same  time  carry  on  its  business  through 
the  agency  of  the  other  corporation,  which  had  been  organized  for 
that  purpose.     The  court  held,  in  absence  of  express  authority,  no 
such  power  could  be  implied  from  its  charter,  and  that  therefore  the 
transfer   was  ultra  vires   as   against    a   dissenting   stockholder.     So, 
also,  in  Elyton  Land  Co.  v.  Dowdell,  113  Ala.  177,  59  Am.  St.  Eep. 
105,  20  South.  981,  a  corporation  authorized  "to  take  stock"  in  other 
corporations  was  held  not  empowered  to   effect  its  own  dissolution 
by  sale  of  all  its  assets  for  stock  in  another  corporation,  without 
making  some  provision  for  the  benefit  of  those  who  are  unwilling  to 
take  such  stock.     The  court  remarked  that  "there  can  be  no  pre- 
sumption that  a  creditor  or  stockholder  of  the  dissolved  corporation 
will  accept  in  payment  of  his  demand  anything  but  money."     And 
in  the  very  recent  case  of  Coler  v.  Tacoma  etc.  Power  Co.,  65  N.  J. 
Eq.  347,  103  Am.  St.  Kep.  786,  54  Atl.  413,  under  a  statute  making  it 
unlawful  to  issue  corporate  stock  as  fully  paid  up,  unless  the  corpora- 
tion receives  therefor  money  or  money's  worth  to  the  face  value  of 
the  stock,  and  a  constitutional  provision  prohibiting  ' '  all  fictitious 
increase  of  stock,"  the  court  held  that  in  order  for  stock  to  be  re- 
ceived in  payment  of  the  assets  of  a  corporation,  it  must   be  for 
full  value,  and  that  where  the  buying  company  offers  a  share  of  its 
stock,  having  a  face  value  of  one  hundred  dollars,  or  in  lieu  thereof, 
thirty-five  dollars  in  cash,  as  the  unit  of  the  price  at  which  it  will 
buy  the  property,  a  dissenting  stockholder  cannot  be  forced  to  accept 
the  proposition.     See,  also,  the  former  phase  of  this  case  reported  in 
Coler  V.  Tacoma  Ey.  etc.  Co.,  64  N.  J.  Eq.  117,  53  Atl.  680,  where  a 
different    conclusion    had    been   stated.     Inasmuch   as    a    corporation 
has  the  same  right  to  dispose  of  its  property  for  cash  or  credit  as  a 
natural  person,   and  a  promise  to  pay  in  either  case  constitutes  a 
valuable  consideration  sufficient  to  uphold  a  deed,  a  conveyance  of 
all  its  property  to  another  corporation  in  payment  of  certain  mort- 
gage bonds  on  the  property  conveyed  is  a  sale  on  credit,  and  is  valid, 
but  where  the  selling  corporation  is  insolvent  and  has  made  no  pro- 
vision for  the  payment  of  its  debts,  and  upon  receipt  of  the  mort- 
gage bonds  divides  them  pro  rata  among  its  stockholders,  the  transfer 
of  the  property  is  a  fraud  on  its  creditors,  even  though  the  creditors 
knew  of  and  acquiesced  in  the  transfer  at  the  time:   Fort  Payne 
Bank  v.  Alabama  Sanitarium,  103  Ala.  358,  15  South.  618.     In  Peters 
v.  Fort  Madison  etc.  Co.,  72  Iowa,  405,  34  N.  W.  190,  it  was  said 
where   the   sale  is  for  bonds,  the   bonds  belong  to   the   corporation 
creditors.     It  seems  that  a  sale  for  bonds  is  considered  as  equivalent 
to  a  sale  for  money  payable  in  the  future:   See,  in  this  connection, 
Mercantile  Trust  Co.  v.  Kanawha  etc.  Ey.,  58  Fed.  6;  American  Water 
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Works  Co.  V.  Farmers'  etc.  Co.,  73  Fed.  956.  In  Eldred  v.  American 
Palace  Car  Co.,  96  Fed.  59,  the  majority  stockholders  entered  into  an 
agreement  to  sell  all  of  the  corporation  property  in  consideration  of 
payment  of  its  indebtedness  and  issuance  to  its  stockholders  of  one 
share  in  the  purchasing  company  in  exchange  for  two  shares  in  the 
Belling  company,  both  companies  having  same  capital  stock.  The 
property  was  transferred,  but  at  the  end  of  two  years  none  of  the 
debts  had  been  paid,  and  the  stock  in  the  purchasing  company  had 
not  been  delivered,  and  in  fact  the  purchasing  company  had  at- 
tempted to  sell  some  of  the  stock  in  question  to  a  stranger.  The 
court  allowed  the  nonconsenting  stockholders  to  restrain  the  disposi- 
tion of  the  property  pending  final  hearing  as  to  the  validity  of  the 
sale  on  the  ground  of  fraud.  And  in  Easun  v.  Buckeye  Brewing 
Co.,  51  Fed.  156,  it  was  held  that  a  corporation  engaged  in  a  profit- 
able business  could  not  sell  its  plant  for  the  greater  part  of  stock 
and  bonds  of  another  corporation  to  be  organized  to  carry  on  the 
business,  where  no  exigency  exists,  unless  the  authority  to  become 
owner  of  stock  in  another  corporation  is  conferred  by  the  statute. 
The  case  of  Spokane  v.  Amsterdamsch  etc.,  22  Wash.  176,  60  Pac.  141, 
was  an  instance  where  a  milling  and  water-power  company  sold  its 
property  to  another  corporation  for  one  hundred  and  fifty  thousand 
dollars  in  cash,  and  two  hundred  and  fifty  thousand  dollars  in  shares 
of  stock. 

*VIII.  General  Eequirements  of  Sale. 
The  validity  of  a  transfer  of  all  the  property  of  a  corporation 
often  depends  upon  whether  the  transfer  is  authorized  by  the  stat- 
utes of  the  state  wherein  the  contracting  corporations  reside,  and 
upon  whether  the  transfer  is  authorized  by  the  buying  and  selling 
corporations.  Thus  in  Elyton  Land  Co.  v.  Dowdell,  113  Ala.  171,  59 
Am.  St.  Eep.  105,  20  South.  981,  though  the  charter  authorized  the 
selling  corporation  "to  take  stock"  in  other  corporations,  it  was 
held  not  to  authorize  a  sale  for  stock  to  be  distributed  among  its 
shareholders.  In  Traer  v.  Lucas  Prospecting  Co.  (Iowa),  99  N.  W. 
290,  it  was  held  where  the  charter  of  a  corporation  gave  it  power 
to  sell  all  of  its  property  and  also  authorized  it  to  deal  in  the  stock 
of  other  corporations,  it  could  sell  all  of  its  property  for  stock  in 
another  corporation,  notwithstanding  dissent  of  a  stockholder.  Some- 
times the  statutes  provide  for  buying  out  the  dissenting  minority 
stockholders  at  the  appraised  value  of  their  stock:  See  Trask  v. 
Peekskill  Plow  Works,  6  Hun,  236.  The  board  of  directors  cannot 
sell  all  the  property  of  the  corporation  without  action  by  the  stock- 
holders: Consolidated  etc.  Co.  v.  Nash,  109  Wis.  490,  85  N.  W.  485; 
citing  Stokes  v.  Pottery  Co.,  46  N.  J.  L.  237;  Tappan  v.  Bank,  127 
Mass.  107;  Goodyear  Eubber  Co.  v.  Geo.  D.  Scott  Co.,  96  Ala.  439, 
11  South.  370.  Where  the  stockholders'  resolution  provides  for  a 
cash  sale,  the  board  of  directors  cannot  authorize  a  sale  on  any  other 
terms:  Patterson  v.  Portland  Smelting  Co.,  35  Or.  96,  56  Pac.  407. 
A  law  authorizing  a  corporation  to  sell  to  a  company  does  not  author- 
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ize  a  sale  to  an  individual  about  to  form  a  company:  Bird  v.  Birds 
etc.  Co.,  L.  E.  9  Ch.  App.  358.  In  Kalamazoo  v.  Kalamazoo  etc. 
Power  Co.,  124  Mich.  74,  82  N.  "W.  811,  one  corporation  proposed  to 
purchase  all  real  estate  and  assets,  including  the  franchises  of  a  city 
lighting  and  power  company.  This  proposal  was  accepted  by  the 
stockholders,  who  adopted  a  resolution  reciting  that  it  sold  and  con- 
veyed all  its  real  property  and  assets,  together  with  its  franchises,  for 
the  sum  stated  in  the  proposal.  The  directors  were  authorized  to 
carry  out  the  arrangement,  and  they  passed  a  like  resolution.  A  deed 
of  the  real  estate  and  appurtenances  was  made,  pursuant  to  the  resolu- 
tion, and  the  grantee  placed  in  possession  of  the  plant  and  all  the 
other  property.  The  court  held  that  there  was  a  valid  assignment 
of  the  grantor's  franchises.  In  Pendery  v.  Carleton,  87  Fed.  41, 
it  was  held,  even  though  the  purchaser,  in  addition  to  the  deed, 
takes  all  the  shares,  the  consideration  going  to  the  stockholders,  the 
transaction  is  a  sale  of  the  property,  and  not  the  stock. 

IX.  Batification  of  Sale. 
The  general  rule  is  that  officers  of  a  corporation  without  authority 
to  biftd  the  corporation  by  their  acts  have  no  power  to  ratify  such 
unauthorized  acts:  See  Mc Arthur  v.  Times  Ptg.  Co.,  48  Minn.  319,  31 
Am.  St.  Eep.  653,  51  N.  W.  216;  Lyndon  Mill  Co.  v.  Lyndon  etc.,  63 
Vt.  581,  25  Am.  St.  Kep.  783,  22  Atl.  575;  Duke  v.  Markham,  105 
N.  C.  131,  18  Am.  St.  Eep.  889,  10  S.  E.  1017.  In  Morisette  v. 
Howard,  62  Kan.  463,  63  Pac.  756,  the  corporate  records  of  the  board 
of  directors  authorized  the  sale,  but  it  did  not  appear  that  a  formal 
meeting  of  the  board  had  in  fact  been  held.  There  was,  however, 
an  individual  assent  of  the  directors  reported  to  have  been  present 
at  the  meeting,  and  the  acquiescence  and  assent  of  the  stockholders 
and  those  representing  them.  The  court  observed:  "The  act  which 
they  undertook  to  perform  was  within  the  power  of  the  corporation. 
It  was  informally  done,  but  the  informality  was  cured  by  the  ratifi- 
cation of  the  stockholders  wiio  were  the  owners  of  the  corporate 
property,  and  have  the  ultimate  authority  and  control."  An  unau- 
thorized sale  of  all  the  property  of  a  corporation  may  be  ratified 
by  the  assent  of  the  stockholders,  and  such  assent  may  be  inferred 
from  the  failure  to  protest  against  and  promptly  condemn  the  un- 
authorized acts  of  the  officers  of  the  corporation:  Stokes  v.  Detrick, 
75  Md.  256,  23  Atl.  846.  See  Fort  Worth  Pub.  Co.'  v.  Hitson,  80  Tex. 
216,  14  S.  W.  846,  16  S.  W.  551;  Sheldon  etc.  Co.  v.  Eickemeyer,  90 
N.  Y.  614,  to  the  same  effect.  In  Berry  v.  Broach,  65  Miss.  450,  4 
South.  117,  it  was  said  that  ratification  of  the  sale  may  be  assumed 
from  acquiescence.  And  in  Metcalf  v.  American  School  Furn.  Co., 
122  Fed.  115,  it  was  held  that  a  sale  of  the  assets  of  a  corporation 
which  is  intra  vires  and  free  from  fraud  may  be  ratified. 

X.    General  Effect  of  Sale. 
It  has  been  said  that  the  effect  of  a  sale  of  all  the  assets  of  a 
corporation  is   a  practical,   though   not   a   legal,   dissolution:    Island 
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City  etc.  Bank  v.  Sachtleben,  67  Tex.  420,  3  S.  W.  733;  Orr  etc.  Ditch 
Co.  V.  Eeno  Water  Co.,  17  Nev.  166,  30  Pac.  695;  Sewell  v.  East  Cape 
etc.  Co.,  50  N.  J.  Eq.  722,  25  Atl.  929.  In  Miners'  Ditch  Co.  v.  Zel- 
lerbach,  37  Cal.  543,  99  Am.  Dec.  317,  the  corporation  which  was  or- 
ganized for  the  purpose  of  building  and  maintaining  water  ditches 
and  selling  water,  sold  its  property.  It  was  contended  that  the  con- 
veyance "was  in  effect  a  transfer  of  corporate  powers,  because  it 
left  nothing  upon  which  the  corporate  powers  could  be  exercised;  in 
other  words,  that  it  destroyed  the  existence  of  the  corporation." 
The  court,  however,  said:  "But  the  property  sold  was  not  essential 
to  the  existence  of  the  corporation.  The  corporation  was  in  full 
existence  the  moment  its  charter  was  perfected,  although  at  that 
time  it  had  not,  and  could  not,  have  had  a  dollar's  worth  of  prop- 
erty, and  the  books  are  full  of  cases  where  it  is  held  that  a  corpora- 
tion still  exists  after  all  its  property  is  gone."  In  Tulare  Irr.  Dist. 
v.  Kaweah  etc.  Irr.  Co.  (Cal.),  44  Pac.  662,  the  sale  by  a  corporation 
of  all  its  property  and  franchises,  except  its  corporate  franchise,  was 
held  not  to  carry  with  it  shares  of  its  own  stock  which  it  had  bought 
in  for  delinquent  assessments,  and  had  not  authorized  to  be  reissued. 
And  in  Armington  v.  Palmer,  21  E.  I.  109,  79  Am.  St.  Eep.  786,  42 
Atl.  308,  43  L.  E.  A.  95,  it  was  held  that  a  purchase  of  the  plant, 
machinery,  stock  and  visible  property  of  a  manufacturing  corpora- 
tion does  not  carry  the  name  of  the  corporation  to  the  company 
which  purchases  the  property.  It  would  seem  from  the  cases  re- 
viewed in  previous  sections  that  the  sale  of  the  property  of  a  cor- 
poration does  not  carry  with  it  the  franchise  of  being  a  corporation. 
There  would  be  nothing  to  prevent  a  corporation  from  using  the 
proceeds  of  a  sale  of  its  property  in  re-engaging  in  the  business  for 
which  it  was  organized,  or  engaging  in  some  other  line  of  business 
which  would  be  authorized  by  the  terms  of  its  charter.  In  Leathers 
V.  Janney,  41  La.  Ann.  1125,  6  South.  884,  the  court  said:  "Author- 
ities are  quoted  to  the  effect  that  when  a  corporation  sells  or  trans- 
fers its  entire  property  to  a  purchaser  knowing  the  fact,  the  latter 
is  chargeable  with  knowledge  that  the  property  is  subject  to  the 
corporate  debts,  and  that  equity  will,  in  proper  cases,  allow  the  cor- 
porate creditors  to  follow  the  property  in  the  hands  of  the  purchaser 
for  the  satisfaction  of  their  claims:  Mumma  v.  Potomac,  8  Pet.  281, 
8  L.  ed.  945;  St.  Mary's  Bank  v.  St.  John,  25  Ala.  566;  Smith  v. 
Huckabee,  53  Ala.  191;  Wood  v.  Dummer,  3  Mason,  308,  Fed.  Cas., 
No.  17,944;  Vose  v.  Grant,  15  Mass.  592;  Story's  Equity  Jurispru- 
dence, 9th  ed.,  sec.  1252. 

"But  no  authority  is  quoted  or  exists,  to  the  effect  that  the  pur- 
chaser from  a  corporation  is  bound  to  follow  the  price  into  the  hands 
of  the  seller  and  see  to  the  just  and  proper  distribution  of  it  amongst 
the  latter 's  stockholders.  In  absence  of  fraudulent  connivance  or 
collusion  to  wrong  the  stockholders,  the  purchaser  discharges  his  ob- 
ligation by  paying  the  price  to  the  competent  officers  of  the  selling 
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corporation,  who  are  the  agents  of  the  stockholders,  and  to  whom 
the  latter  must  look  for  the  protection  of  their  rights." 

XI.  Disposition  of  Proceeds  of  Sale. 
In  Kohl  V.  LUienthal,  81  Cal.  378,  20  Pac.  401,  22  Pac.  689,  6 
L.  E.  A.  520,  it  was  held  that  where  a  corporation  sells  its  assets 
to  another  corporation,  taking  stock  in  that  corporation  in  payment 
therefor,  that  the  stock  so  received  cannot  be  distributed  among  the 
stockholders  of  the  selling  corporation  without  the  selling  corporation 
complying  with  the  statutory  requirements  for  a  dissolution  of  the 
corporation.  But  however  the  rule  may  be  in  that  respect,  a  refer- 
ence to  the  cases  to  which  we  have  adverted  in  the  previous 
portion  of  this  note  will  disclose  many  instances  in  which  the  pro- 
ceeds, whether  money  or  stock,  have  been  distributed  among  the 
stockholders  in  the  absence  of  creditors.  And  in  many  cases  the 
sale  has  been  made  upon  the  distinct  agreement  that  the  stock  re- 
ceived as  a  consideration  for  the  sale  be  distributed  pro  rata  amongst 
the  stockholders  of  the  selling  corporation.  In  Miners'  Ditch  Co. 
v.  Zellerbach,  37  Cal.  543,  99  Am.  Dec.  300,  the  court  said  that  the 
purchaser  may  assume  that  a  proper  disposition  will  be  made  of  the 
proceeds.  See,  also,  the  last  case  quoted  from  in  the  preceding  sec- 
tion. 

XII.  Effect  of  Laches  on  Part  of  Dissenting  Stockholders. 
In  Knoxville  v.  Knoxville  etc.  E.  E.  Co.,  22  Fed.  763,  the  court 
declared  that  the  right  to  question  a  voidable  sale  may  be  lost  by 
laches  on  the  part  of  the  dissenting  stockholders.  The  case  of 
Byrne  v.  Schuyler  Electric  Mfg.  Co.,  65  Conn.  336,  31  Atl.  833,  28 
L.  E.  A.  304,  is  a  case  in  which  the  facts  set  up  as  constituting  laches 
on  part  of  the  dissenting  stockholders  are  perhaps  representative  of 
the  delays  in  such  cases.  The  court,  in  holding  that  the  facts  did 
not  constitute  laches,  said:  "The  claim  that  the  plaintiff  is  charge- 
able with  laches  we  think  is  fully  disposed  of  by  the  finding.  The 
meeting  of  the  directors  of  the  Hartford  corporation,  at  which  the 
agreement  to  transfer  all  the  assets  to  the  Middletown  corporation 
was  made  was  held  on  the  seventeenth  day  of  October,  1887.  By 
some  oversight,  notice  of  this  meeting  was  not  sent  to  the  plaintiff. 
The  omission  was  discovered,  and  a  notice  was  sent  by  telegram  to 
New  York  directed  to  the  plaintiff's  place  of  business,  which  he  re- 
ceived on  the  17th,  but  too  late  to  attend  the  meeting.  He  tele- 
graphed in  reply  protesting  against  the  meeting,  and  denying  the 
right  of  the  directors  to  hold  the  meeting.  The  finding  then  pro- 
ceeds: 'Immediately  upon  learning  that  a  sale  of  the  assets  of  the 
Schuyler  Electric  Manufacturing  Company  had  taken  place,  the  plain- 
tiff served  upon  said  company  and  upon  its  directors  a  notice,  re- 
questing that  suit  be  instituted  by  said  corporation  for  the  purpose 
of  setting  aside  said  contract,  agreement  and  sale,  and  for  other 
purposes  set  forth  in  said  notice.     Said  directors  refused  to  cause  the 
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institution  of  said  proceedings,  and  on  the  seventh  day  of  March, 
1888,  the  plaintiff  caused  to  be  presented  to  the  stockholders  of  said 
company,  at  their  annual  meeting,  holden  on  said  day  (and  at  which 
meeting  the  stockholders  ratified  the  said  agreement)  a  written  notice 
and  demand  that  a  suit  be  brought  to  set  aside  said  contract.  Said 
stockholders  neglected  and  refused  to  take  the  action  requested  by 
said  notice,  and  thereupon,  as  soon  as  possible,  the  plaintiff  insti- 
tuted the  present  suit.  I  find  that  the  failure  to  give  reasonable 
notice   to   the  plaintiff  was  not   intentional,  but   accidental.' 

"Laches  is  defined  as  'inexcusable  delay  in  asserting  a  right.' 
One  who  acts  as  soon  as  possible  after  learning  of  his  right,  or  that 
his  right  has  been  invaded,  cannot  be  charged  with  delay." 

In  Sheldon  etc.  Co,  v.  Eickemeyer  etc.  Co.,  90  N.  Y.  607,  it  was 
held  where  the  trustees  of  a  manufacturing  corporation  in  good  faith 
transferred  all  of  its  property  in  settlement  of  a  judgment  against 
the  corporation,  the  value  of  the  property  not  being  more  than  the 
amount  of  the  judgment,  and  the  corporation  having  no  other  means 
with  which  to  pay  the  same,  and  where  all  the  stockholders  had 
knowledge  of  the  transfer  at  or  about  the  time  it  was  made,  and  for 
four  years  took  no  steps  to  impeach  or  question  the  same,  that  the 
dissenting  stockholder  would  be  estopped  from  setting  the  transfer 
aside.  So,  also,  in  Boston  etc.  E.  E.  v.  New  York  etc.  E.  E.,  13  E.  I. 
260,  the  dissenting  stockholders  were  held  guilty  of  laches.  The 
facts  are  shown  by  the  court  as  follows:  "The  complainants,  with 
full  knowledge  of  the  facts,  standing  by,  and  without  objection  al- 
lowing the  bonds  of  the  Berdell  mortgage  to  be  taken,  and  large 
sums  to  be  invested  upon  the  faith  of  its  validity,  would  clearly, 
by  reason  and  justice,  be  estopped  from  denying  its  -validity  after- 
ward. For  a  much  stronger  reason,  after  a  lapse  of  twelve  years, 
when  large  additional  amounts  have  been  invested  and  expended  in 
the  enterprise,  when  those  bonds  have  passed  from  one  to  another 
with  the  increased  confidence  and  security  which  those  years  of 
silence  on  the  part  of  the  complainants  have  warranted;  when  the 
property  has  passed  under  the  mortgage  to  a  new  corporation,  in- 
cluding, doubtless,  at  the  filing  of  this  bill,  still  other  new  and  differ- 
ent stockholders,  it  would  be  manifestly  unjust  to  set  aside  all  these 
proceedings  in  behalf  of  the  complainants,  who  might  have  enforced 
their  rights  before  any  of  the  bonds  were  put  upon  the  market. 
These  remarks  apply  equally  to  the  holders  of  'common'  and  'pre- 
ferred' stock."  The  property  involved  in  the  above  was  a  railroad. 
And  in  Post  v.  Beacon  etc.  Co.,  84  Fed.  371,  a  corporation  transferred 
all  its  property  and  business  to  another  corporation  formed  by  a 
majority  of  its  members,  in  consideration  of  certain  stock  issued  to 
its  stockholders  and  the  privilege  of  subscribing  for  the  remainder 
of  the  stock  at  a  fixed  price.  The  court  held  that  the  minority  who 
had  opposed  the  transfer,  but  who  subscribed  for  their  proportion 
under  protest,  and  permitted  the  new  corporation  to  conduct  business 
for  eighteen  months,  were  estopped  from  asking  that  the  sale  be 
rescinded. 
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LONGAN  V.  WELTMEE. 

[180  Mo.  322,  79  S.  W.  655.] 

MAGNETIC  HEALERS— Negligence— Proof  of.— In  order  to 
enable  a  person  to  recover  for  injuries  due  to  unskillful  and  negligent 
treatment  by  one  holding  himself  out  as  a  "magnetic  healer,"  claim- 
ing and  pretending  to  heal  all  mental  and  physical  ailments  and 
diseases  through  some  power  possessed  by,  and  peculiar  to,  himself 
alone,  it  is  not  necessary  for  the  injured  person  to  show  thai  the 
kind  and  manner  of  treatment  used  was  not  proper  or  usual  in 
magnetic  healing,     (pp.  578,  579.) 

MAGNETIC  HEALERS— Negligence— Evidence.— To  enable  a 
person  to  recover  for  injuries  due  to  unskillful  and  negligent  treat- 
ment of  an  ailment  or  disease  by  one  holding  himself  out  as  a  mag- 
netic healer,  it  is  not  necessary  that  the  injured  person  prove  that 
such  "healer"  was,  or  claimed  to  be,  a  practicing  physician,  (p. 
579.) 

MAGNETIC  HEALERS— Negligence.— A  "magnetic  healer" 
is  liable  for  all  damages  suffered  by  another  as  the  proximate  result 
of  his  negligence,  carelessness  or  want  of  ordinary  care  in  the  treat- 
ment of  an  ailment  or  disease  which  he  undertakes  to  cure.     (p.  579.) 

MAGNETIC  HEALERS— Evidence  of  Negligence.— Practicing 
physicians  who  do  not  pretend  to  know  anything  about  the  practice 
of  magnetic  healing  are  competent,  from  education  and  experience, 
to  testify  whether  the  treatment  received  by  the  complaining  person 
from  a  magnetic  healer  was  proper  in  any  case,  and  especially  to  one 
in  the  condition  of  the  complainant,     (p.  580.) 

VERDICT— When  Excessive.— It  is  only  when  a  verdict  is  so 
excessively  large  and  out  of  line  with  reason  and  justice  as  to  shock 
the  conscience  and  satisfy  an  unbiased  mind  that  it  is  not  the  result 
of  fair  and  unprejudiced  deliberation,  that  it  will  be  set  aside  as 
excessive  and  the  result  of  prejudice,  passion  or  bias.     (p.  580.) 

DAMAGES— Measure  of— Instructions.— If  an  instruction  on 
the  measure  of  damages,  otherwise  correct,  is  open  to  the  criticism 
that  it  is  too  general  and  indefinite,  it  is  the  duty  of  the  opposing 
party  to  request  that  it  be  restricted  in  its  scope,     (p.  581.) 

EVIDENCE— Hypothetical  Questions.— Objection  to  a  hypo- 
thetical question  that  "it  is  not  a  proper  hypothetical  question"  is 
too  general  to  be  of  any  avail,     (p.  585.) 

Harkless,  O'Grady  &  Crysler,  for  the  appellants. 

H.  H.  Blanton,  C.  G.  Burton  and  W.  E.  Owen,  for  the  re- 
spondent. 

**  BURGESS,  J.  This  is  an  action  for  damages  for  in- 
juries alleged  to  have  been  sustained  by  plaintiff  by  reason  of 
the  negligent,  careless  and  unskillful  treatment  by  one  of  the 
employes  of  defendant  "magnetic  healers,"  under  whose  treat- 
ment she  was  at  the  time  for  some  derangement  of  the  stomach. 

The  suit  was  brought  in  the  circuit  court  of  Vernon  county, 
but  thereafter  on  the  application  of  plaintiff  ^^  the  venue  was 
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changed  to  the  circuit  court  of  Henry  county,  where,  upon  a 
trial  before  the  court  and  a  jury,  plaintiff  recovered  a  verdict 
and  judgment  in  the  sum  of  seven  thousand  five  hundred  dol- 
lars, from  which  defendants,  after  unavailing  motion  for  a  new 
trial,  appeal. 

The  salient  facts  of  the  case  are  about  as  follows:  In  Janu- 
ary, 1899,  plaintiff  had  malarial  fever,  in  consequence  of  which 
she  was  confined  to  her  bed  for  about  eight  weeks.  About  the 
10th  of  March  next  thereafter,  as  she  had  not  recovered  from 
the  effects  of  the  fever.  Dr.  Henry  Evans,  of  Sedalia,  where  she 
then  was,  was  called  to  attend  and  treat  her.  She  at  that  time 
was  in  a  very  weak  and  debilitated  condition;  had  some  stom- 
ach trouble.  She  remained  at  Sedalia,  under  the  care  and 
treatment  of  Dr.  Henry  Evans,  until  May  1st,  when  he  advised 
her  to  go  to  Eldorado  Springs,  for  her  health.  She  went  to  El- 
dorado Springs  and  remained  there  for  about  three  weeks  and  re- 
turned to  Sedalia,  where  she  remained  under  the  care  of  Dr. 
Evans  until  the  middle  or  latter  part  of  June,  1899.  She  went  to 
Eldorado  Springs  again  about  the  15th  or  20th  of  June  and 
remained  there  about  one  week.  About  July  1st  ^e  went  to 
I^evada,  Missouri,  to  be  treated  for  stomach  trouble  at  the  in- 
stitution kept  and  maintained  by  the  defendants. 

On  her  arrival  at  defendants'  institution  she  was  directed  to 
one  Mallott,  an  employe  of  defendants  called  the  diagnostician 
of  their  institution,  for  diagnosis  of  her  case.  Mallott  dia(g- 
nosed  her  case  and  assigned  her  to  A.  L.  Krewsom  for  treat- 
ment. Krewsom  gave  plaintiff  a  treatment  each  day  for  about 
one  week,  when  she  went  again  to  Eldorado  Springs,  where  she 
remained  about  one  week  and  returned  to  Nevada  and  took 
treatments  from  Krewsom  at  said  institution  until  August  13, 
1899,  when  she  took  her  last  treatment  from  him. 

On  the  thirteenth  day  of  August,  1899,  A.  L.  Krewsom, 
^''  while  treating  plaintiff  at  defendants'  institution,  placed 
her  on  her  back  on  a  padded  table,  and  put  one  hand  on  her 
stomach  and  the  other  hand  under  her  knees,  and  bent  her  so 
that  her  knees  almost  touched  her  breast.  He  then  placed  her 
on  her  stomach  on  the  padded  table,  and  put  his  left  hand  on 
the  small  of  her  back  over  her  spine  and  his  right  hand  under 
her  knees  and  bent  her  legs  up  until  she  screamed  with  pain. 

These  manipulations  resulted  in  the  following  injuries:  The 
ligaments  connectin,g  the  back  bone  and  hip  bone  were  ruptured 
and  torn;  and  the  back  and  spine  and  pelvic  organs  were  per- 
manently injured.     No  one  was  present  at  the  time   these  in- 
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juries  were  inflicted  excepting  plaintiff  and  Mr.  Kre-vrsom,  he 
having  a  few  days  prior  thereto  directed  plaintiff's  sister,  who 
had  heen  accompanying  her  to  defendants'  institution,  to  re- 
main away,  stating  that  the  presence  of  a  third  person  would 
probably  prevent  plaintiff  taking  the  suggestions. 

From  the  moment  of  Mr.  Krewsom's  manipulations  of  plain- 
tiff she  suffered  intensely,  and  almost  constantly  for  a  number 
of  weeks,  with  pains  in  the  lower  part  of  the  back  and  through 
the  hips,  and  finally  her  condition,  on  account  of  the  injuries 
so  inflicted,  became  such  that  it  was  necessary  for  her  physician. 
Dr.  Ammerman,  to  place  her  in  a  plaster  of  paris  brace. 

Four  days  after  she  was  injured  by  Krewsom  she  employed 
Dr.  I.  W.  Ammerman,  of  Nevada,  Missouri,  to  treat  her,  and 
on  that  day  he  made  a  cursory  examination.  Two  or  three  days 
afterward  he  made  a  thorough  examination  and  found  her  in 
the  condition  above  described.  On  September  6,  1899,  Drs. 
Priest  and  Buchanan,  of  Nevada,  in  connection  with  Dr.  Am- 
merman, made  an  examination  of  plaintiff,  and  on  the  14th  and 
16th  of  September.  1899,  Drs.  Halley  and  Fulton,  of  Kansas 
City,  Missouri,  respectively,  examined  her  while  confined  to 
her  bed  in  Nevada,  with  the  results  above  set  forth. 

During  the  trial  of  the  case  all  of  the  above  physicians, 
*^  as  well  as  Drs.  Evans,  of  Sedalia,  and  Gibbons  and  Shank- 
land,  of  Clinton,  made  a  thorough  examination  of  plaintiff  and 
each  of  them  testified  to  her  injuries  as  above  described,  and 
that  said  injuries  were  permanent,  and  a  majority  of  them  tes- 
tified that  her  life  would  be  shortened  thereby. 

Plaintiff  also  read  in  evidence  the  deposition  of  Krewsom, 
wherein  he  admits  that  he  manipulated  plaintiff  in  the  manner 
described  by  her,  and  at  one  time  she  complained  that  he  hurt 
her.  Defendants  did  not  offer  any  testimony  as  to  the  nature 
and  extent  of  plaintiff's  injuries,  but  introduced  certain  wit- 
nesses, residents  of  Nevada,  who  testified  that  they  saw  plaintiff 
indulge  in  certain  calisthenic  exercises,  and  to  having  gone 
buggy  riding  with  Dr.  Ammerman  on  several  occasions  after 
the  time  of  the  alleged  injuries,  and  other  evidence  which 
tended  to  show  that  she  had  sustained  no  injury  by  reason  of 
her  treatment  by  Krewsom. 

.    Over  the  objection  and  exception  of  defendants  the  court 
instructed  the  jury  as  follows: 

"1.  The  court  instructs  the  jury  that  the  defendants  admit 
that  at  the  time  of  the  alleged  injury  to  plaintiff  they  were  co- 
partners. 
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"2.  The  court  instructs  the  jury  that  if  you  shall  believe 
from  the  evidence  that  A.  L.  Krewsom  was  the  agent,  servant, 
or  employe  of  defendants,  and  that  as  such  agent,  servant  or 
employe  said  A.  L.  Krewsom  rendered  treatment  to  plaintiff, 
then  it  was  his  duty  to  treat  her  with  ordinary  care  and  skill, 
and  if  you  shall  believe  from  the  evidence  that  while  he  was 
treating  her  as  the  agent,  servant  or  employe  of  defendants,  he 
violently  bruised,  bent,  twisted  or  wrenched  plaintiff's  back  or 
spine,  and  that  such  treatment  was  improper  and  not  such  as 
an  ordinary,  careful  and  skillful  man  would  have  igiven  plaintiff 
under  the  circumstances,  you  will  find  that  defendants'  treat- 
ment of  the  ^^^  plaintiff  by  said  A.  L.  Krewsom  as  their  agent, 
servant  and  employe  was  careless,  negligent  and  unskillful, 

"3.  The  court  instructs  the  jury  that  if  you  shall  believe  from 
the  evidence  that  A.  L.  Krewsom,  as  the  agent,  servant  and  em- 
ploye of  the  defendants,  did  carelessly,  negligently  and  unskill- 
fully  treat  plaintiff  as  defined  in  the  previous  instructions,  and 
that  by  such  treatment  he  did  hurt,  bruise  and  injure  plaintiff 
in  and  upon  her  back,  spine  or  pelvic  organs  your  verdict  must 
be  for  the  plaintiff. 

"4.  The  court  instructs  the  jury  that  if  from  the  evidence 
they  find  for  the  plaintiff,  then  in  estimating  her  damages  they 
will  take  into  consideration  the  physical  injury  inflicted,  if  any, 
whether  temporary  or  permanent,  and  the  bodily  pain  and  men- 
tal anguish  endured,  if  any,  by  the  plaintiff  by  reason  of  such 
injury,  if  any,  and  in  assessing  her  damages  you  shall  assess 
them  at  such  a  sum  as  you  shall  believe  from  the  evidence  will 
reasonably  compensate  her  for  said  injury  received,  together 
with  the  suffering  caused  by  reason  of  said  injury,' together  with 
such  reasonable  sum  as  you  shall  believe  from  the  evidence  she 
has  paid  out  or  has  become  liable  for  on  account  of  medical  at- 
tention and  treatment  for  said  injury,  not  to  exceed  in  the  ag- 
gregate fifty  thousand  dollars,  as  prayed  for  in  plaintiff's  peti- 
tion. 

"5.  The  court  instructs  the  jury  that  under  the  law  the  plain- 
tiff is  not  liable  for  any  medical  services  rendered  her  by  Drs. 
Halley  and  Fulton  and  Evans,  and  in  case  you  find  for  the 
plaintiff  in  assessing  damages  you  will  not  allow  the  plaintiff 
anything  for  such  medical  services.'* 

The  court,  at  the  instance  of  the  defendants,  gave  to  the  jury 
the  following  instructions  numbered  2,  3  and  5  as  follows,  to 
wit: 

"2.  The  court  instructs  the  jury  that  although  you  may  be- 
Keve  and  find  from  the  testimony  that  Mrs.  Longan,  the  plain- 


March,  1904.]  Longan  v.  Weltmee.  677 

tiflf,  has  received  and  suffered  an  injury  **®  to  Tier  back,  yet, 
unless  you  can  further  find  from  a  greater  weight  of  the  testi- 
mony that  said  injury  was  produced  by  treatment  received  from 
A.  L.  Krewsom,  on  or  about  the  twelfth  day  of  August,  1899, 
your  verdict  should  be  for  the  defendant. 

"3.  The  opinion  of  experts  who  have  testified  in  this  cause  is 
testimony  which  the  jury  should  consider  and  examine  in  con- 
nection with  all  the  other  testimony  in  this  case,  subject  to  the 
same  rules  of  credit  and  disbelief  as  the  testimony  of  other  wit- 
nesses." 

"5.  The  jury  are  instructed  that  they  are  the  sole  judges  of 
the  credibility  of  the  witnesses  and  of  the  weight  to  be  given 
to  their  testimony;  and  in  determining  such  credibility  and 
weight  they  will  take  into  consideration  the  character  of  the 
witness,  his  manner  on  the  stand,  his  interest,  if  any,  in  the 
result  of  the  trial,  his  relation  to  or  feeling  toward  the  parties, 
the  probabilities  or  improbabilities  of  his  statements,  as  well 
as  all  the  facts  and  circumstances  given  in  evidence.  In  this 
connection  you  are  further  instructed  that  if  you  believe  that 
any  witness  has  knowingly  and  willfully  sworn  falsely  to  any 
material  fact,  that  you  are  at  liberty  to  reject  all  or  any  portion 
of  such  witness'  testimony." 

The  defendants  asked  the  court  to  give  instructions  1,  4,  8, 
and  9,  which  were  refused,  and  they  excepted. 

"1.  The  court  instructs  the  jury  that  if  you  find  from  the 
testimony  that  a  person  receiving  the  injury  to  their  back  such 
as  claimed  by  the  plaintiff  to  have  been  received  at  the  hands 
of  A.  L.  Krewsom,  an  employe  of  the  defendants,  would  suffer 
great  pain  immediately  following  such  injury,  and  that  such 
pain  would  be  severe  and  continuous  thereafter,  and  you  further 
find  from  the  testimony  that  after  August  12,  1899,  to  and 
during  the  first  few  days  in  September  thereafter  she  did  not 
suffer  or  complain  of  pain  in  her  back,  then  your  verdict  must 
be  for  the  defendant." 

331  «4_  rpj^g  court  instructs  the  jury  that  the  burden  of  proof 
in  this  case  is  on  the  plaintiff  to  prove  her  case  by  a  preponder- 
ance of  the  evidence,  and  unless  you  find  and  believe  from  a 
preponderance  of  the  evidence  that  plaintiff  has  sustained  the 
injuries  complained  of,  and  that  she  received  such  injuries  at 
the  hands  of  A.  L.  Krewsom,  you  will  find  for  defendants. 

"5.  The  court  instructs  the  jury  that  before  they  can  find 
for  the  plaintiff  in  this  case,  they  must  find  and  believe  from 
a  preponderance  of  the  evidence  that  plaintiff  has  sustained  the 
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injuries  complained  of  in  her  petition,  and  said  injuries  were 
sustained  at  the  hands  of  said  A.  L.  Krewsom. 

"6.  The  court  instructs  the  jury  that  although  you  may  find 
from  the  testimony  that  the  plaintiff  has  received  and  sustained 
an  injury  to  her  back,  before  you  can  find  a  verdict  for  the 
plaintiff  you  must  further  find  from  a  preponderance  of  the 
testimony  that  said  injury  was  caused  by  A.  L.  Krewsom  on 
or  about  the  twelfth  day  of  Augnst,  1899;  although  you  may 
not  be  able  from  the  testimony  to  find  what  caused  said  injury." 

The  court  refused  to  give  said  instructions  numbered  1  and 
4,  but  modified  the  same,  and  gave  them  as-  modified,  which 
said  instructions  as  modified  by  the  court  are  as  follows: 

"1.  The  court  instructs  the  jury  that  if  you  find  from  the 
testimony  that  a  person  receiving  the  injury  to  their  back  such 
as  claimed  by  the  plaintiff  to  have  been  received  at  the  hands 
of  A.  L.  Krewsom,  an  employe  of  the  defendants,  would  suffer 
great  pain  immediately  following  such  injury,  and  that  such 
pain  would  be  severe  and  continuous  thereafter,  and  you  fur- 
ther find  from  the  testimony  that  after  August  12,  1899,  to 
and  during  the  first  few  days  of  September  thereafter  she  did 
not  suffer  or  complain  of  pain  in  her  back,  then  this  is  a  fact 
which  you  should  take  into  ^^^  consideration  in  determining 
the  fact  whether  or  not  the  injury  claimed  to  have  been  re- 
ceived by  plaintiff  was  received  at  the  time,  in  the  manner  and 
by  the  means  as  claimed  by  her." 

"4.  The  court  instructs  the  jury  that  the  burden  of  proof  in 
this  case  is  on  the  plaintiff  to  prove  her  case  by  a  preponderance 
of  the  evidence,  and  unless  you  find  and  believe  from  a  prepond- 
erance of  the  evidence  that  plaintiff  has  sustained  the  injuries 
complained  of,  and  that  she  received  such  injuries  at  the  hands 
of  A.  L.  Krewsom,  you  will  find  for  the  defendants.  By  prepon- 
derance of  evidence,  as  in  this  and  other  instructions  herein  used, 
is  not  meant  the  greater  number  of  witnesses,  but  the  greater 
weight  and  credibility  of  all  the  evidence  and  facts  and  circum- 
stances in  evidence." 

Defendants  contend  that  as  plaintiff's  action  is  based  solely 
upon  the  negligent  treatment  of  her,  in  order  to  constitute  un- 
skillfulness  it  devolved  upon  her  to  show  that  the  kind  and 
manner  of  treatment  adopted  was  not  proper  or  usual  in  mag- 
netic healing,  and  that  as  she  failed  to  do  so,  she  was  not  en- 
titled to  recover.  If  this  action  was  being  prosecuted  upon  the 
theory  that  defendants  were  physicians  or  that  magnetic  healing 
was  one  of  the  recognized  professions,  there  would  be  more  force 
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in  this  position,  but  it  is  not,  but  upon  the  ground  that  they 
held  themselves  out  as  magnetic  healers,  claiming  and  pretend- 
ing to  heal  and  cure  all  mental  and  physical  ailments  and  dis- 
eases of  the  human  mind  and  body  through  some  power  which 
they  possessed  peculiar  to  themselves.  Nor  was  it  necessary  in 
order  to  their  liability  for  injuries  sustained  by  plaintiff  that 
they  should  have  been  or  claimed  to  be  practicing  physicians, 
but  if  they  undertook  to  cure  plaintiff  of  her  maladies,  and,  by 
the  negligent  or  unskillful  treatment  of  her,  either  by  them- 
selves or  their  employes,  and  by  reason  of  such  treatment  she 
sustained  the  injuries  sued  for,  she  was  entitled  to  recover  just 
***  the  same  as  she  would  be  entitled  to  recover  damages  for 
the  negligent  or  unskillful  performance  of  any  other  kind  of 
contract. 

It  is  a  legal  truism  that  any  person  who  is  legally  responsible 
for  his  conduct  is  liable  for  all  damages  suffered  by  another 
which  are  the  proximate  result  of  negligence,  carelessness  or 
want  of  ordinary  care;  and  the  reasons  which  prevail  in  such 
cases  are  much  more  cogent  in  the  case  of  a  person  who  deals 
with  health  and  life  instead  of  property. 

In  the  case  of  Nelson  v.  Harrington,  72  Wis.  591,  7  Am.  St. 
Eep.  900,  40  N.  W.  228,  1  L.-E.  A.  719,  it  is  said:  "One  who 
holds  himself  out  as  a  healer  of  diseases,  and  accepts  employ- 
ment as  such,  must  be  held  to  the  duty  of  reasonable  skill  in 
the  exercise  of  his  vocation.  Failing  in  this,  he  must  be  held 
liable  for  any  damages  proximately  caused  by  unskillful  treat- 
ment of  his  patient.  This  is  simply  applying  the  rule  of  lia- 
bility to  which  all  persons  are  subject  who  hold  themselves  out, 
and  accept  employment,  as  experts  in  any  profession,  art,  or 
trade.  The  theory  upon  which  an  expert  practices  his  profes- 
sion, art  or  trade,  the  sources  from  whence  he  derived  his  knowl- 
edge of  it,  the  tools  and  appliances  he  employs  in  the  exercise 
of  his  calling,  his  methods  of  work,  are  not  controlling  consid- 
erations. The  courts  pass  no  judgment  upon  these  matters. 
They  look  only  to  results.  Thus,  a  person  may  rely  entirely 
upon  his  genius  or  normal  intuitions  for  some  line  of  mechan- 
ical work,  and  hold  himself  out  as  an  expert,  and  accept  em- 
ployment therein,  without  previous  training  or  practice.  The 
law  holds  him  responsible  if  he  does  his  work  unskillfully,  al- 
though he  does  the  best  he  can.  He  takes  the  risk  of  the  qual- 
ity or  accuracy  of  his  genius  or  intuitions.  On  the  same  prm- 
ciple  one  who  holds  himself  out  as  a  medical  expert,  and  accepts 
employment  as  a  healer  of  disease,  but  who  relies  exclusively 
for  diagnosis  and  remedies  upon  some  occult  influence  exerted 
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***  upon  him,  or  some  mental  intuition  received  by  him  when 
in  an  abnormal  condition,  in  like  manner  takes  the  risk  of  the 
quality  or  accuracy  of  such  influence  or  intuition.  If  these 
move  him  so  imperfectly  or  inaccurately  that,  although  he  pur- 
sues the  course  of  treatment  thus  pointed  out  or  indicated  to 
him,  he  fails  to  treat  the  patient  with  reasonable  skill,  he  is 
liable  for  the  consequences.  The  only  difference  in  the  two 
cases  is,  the  mechanic  acts  under  normal,  and  the  physician  acts 
under  abnormal,  influence  or  intuitions.  The  law  does  not  con- 
cern itself  with  the  quality  of  the  mechanic's  genius,  or  with 
the  reality  or  nature  of  such  alleged  occult  influence  or  injtui- 
tion  which  controls  the  physician  in  his  treatment  of  his  patient. 
It  only  takes  cognizance  of  the  question.  Did  the  practitioner  or 
expert  render  the  service  he  undertook  in  a  reasonably  skillful 
manner  ?  That  question,  as  applied  to  the  defendant,  the  jury, 
upon  sufficient  proofs,  have  answered  in  the  negative." 

While  it  is  true  that  the  physicians  who  testified  on  the  part 
of  plaintiff  did  not  claim  or  pretend  to  know  anything  about 
the  practice  of  magnetic  healing,  they  were  nevertheless  com- 
petent from  education  and  experience  to  testify  whether  the 
treatment  which  plaintiff  underwent  was  proper  in  any  case, 
and  especially  in  her  condition.  • 

Simply  because  a  person  claims  or  pretends  to  possess  certain 
powers  of  healing  pec^^liar  to  himself,  is  no  reason  why  other 
persons  who  do  not  claim  such  powers  are  not,  from  education 
and  practice,  competent  to  judge  whether  the  treatment  admin- 
istered was  negligently  or  carelessly  done.  Otherwise,  any  non- 
professional person  might  undertake  to  treat  a  certain  disorder, 
and  if  defendant's  position  be  correct  in  law,  it  would  not  mat- 
ter how  carelessly  or  negligently  that  treatment  were  performed 
by  such  person,  for  if  no  one  could  be  found  of  the  same  pre- 
tensions to  testify  with  ^^^  respect  to  such  treatment,  the  in- 
jured person  would  be  without  remedy. 

The  contention  is,  we  think,  untenable. 

It  is  said  that  the  damages  awarded  by  the  jury  were  ex- 
cessive, and  the  result  of  prejudice,  passion  and  bias.  There 
seems  to  be  no  way  by  which  it  can  be  proven  that  in  making 
a  large  verdict  the  jurors  were  controlled  by  improper  influ- 
ences, and  therefore  it  can  only  be  inferred  when  the  verdict 
is  so  out  of  line  with  reason  and  justice  as  to  shock  the  con- 
science and  to  satisfy  the  unbiased  mind  that  it  is  not  the  result 
of  fair  and  unprejudiced  consideration. 

To  justify  such  an  inference,  the  fact  in  evidence  ought  not 
to  justify  any  other  conclusion:  HoUenbeck  v.  Wabash  etc,  Ey. 
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Co.,  141  Mo.  97,  53  S.  W.  1082;  Perrette  v.  Kansas  City,  162 
Mo.  238,  62  S.  W.  448.  There  is  nothing  disclosed  by  the  rec- 
ord in  this  case  which  would  justify  us  in  holding  that  the  ver- 
dict was  not  the  result  of  fair  and  unbiased  deliberation. 

Defendants  argue  that  instruction  No.  4  given  for  plaintiff 
is  erroneous,  and  to  it  is  to  be  attributed  the  excessiveness  of 
the  verdict.  This  instruction  is  criticised  upon  the  ground 
that  it  is  so  general  and  indefinite  as  to  leave  the  jury  a  roving 
commission  to  do  absolutely  as  they  pleased  in  reference  to  the 
damages.  No  instructions  were  asked  by  defendants  on  the 
measure  of  damages.  It  requires  but  a  casual  reading  of  this 
instruction  to  show  that  it  is  not  in  accord  with  the  rule  an- 
nounced in  the  case  of  Carpenter  v.  McDavitt  &  Cottingham, 
53  Mo.  App.  393,  and  kindred  cases,  but  that  case  was  overruled 
by  the  same  court  in  the  case  of  Haymaker  &  Crookshanks  v. 
Adams  &  Son,  61  Mo.  App.  581,  and  all  other  cases  announcing 
the  same  rule  were  in  effect  overruled  by  the  case  of  Browning 
V.  Wabash  etc.  Ey.  Co.,  124  Mo.  55,  27  S.  W.  644,  in  which  it 
is  said:  "The  defendant  asked  no  instruction  on  the  measure  of 
damages  whatever.  No  attempt  was  made  by  ^^*  it  to  point 
out  the  proper  elements  of  damages  in  such  cases  or  to  modify 
the  general  language  of  the  instruction.  The  instruction  is  not 
erroneous  in  its  general  scope;  and  if,  in  the  opinion  of  counsel 
for  defendant,  it  was  likely  to  be  misunderstood  by  the  jury, 
it  was  the  duty  of  the  counsel  to  ask  the  modifications  and  ex- 
planations, in  an  instruction  embodying  its  views.  The  court 
is  not  required  in  a  civil  case  to  instruct  on  all  questions, 
whether  suggested  or  not,  and  as  there  is  nothing  in  the  amount 
of  the  verdict  to  indicate  that  th6  jury  were  actuated  by  any 
improper  motive  in  their  assessment  the  general  nature  of  the 
instruction  is  no  ground  for  reversal.'' 

The  instruction  is  good  as  far  as  it  goes,  and  if  defendants 
desired  to  restrict  plaintiff's  right  to  recover  to  more  limited 
bounds  than  were  covered  by  the  instruction  they  should  have 
asked  an  instruction  to  that  effect:  Eobertson  v,  Wabash  Ry. 
Co.,  152  Mo.  383,  53  S.  W.  1082 ;  Harmon  v.  Donohoe,  153  Mo. 
263,  54  S.  W.  453 ;  Matthews  v.  Missouri  Pac.  Ry.  Co.,  142  Mo. 
645,  44  S.  W.  802. 

Wheeler  v.  Bowles,  163  Mo.  398,  63  S.  W.  675,  was  an  action 
for  damages  alleged  to  have  been  sustained  by  the  malpractice 
of  defendant,  who  was  a  physician,  and  Browning  v.  Wabash 
etc.  Ry.  Co.,  124  Mo.  55,  27  S.  W.  644,  with  respect  to  the  sub- 
ject matter  now  under  consideration,  was  followed  with  approval. 
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It  is  also  insisted  that  this  instruction  is  vicious  in  that  it 
assumed  the  existence  of  facts  disputed  in  saying  that  "to- 
gether with  the  sufferinig  caused  by  reason  of  said  injury,  to- 
gether with  such  reasonable  sum/'  etc.,  but  it  will  be  observed 
that  before  the  use  of  the  words  complained  of  and  in  the- same 
instruction  there  was  submitted  to  the  jury  the  same  question  in 
these  words,  "and  the  bodily  pain  and  mental  anguish  endured, 
if  any,  by  the  plaintiff  by  reason  of  such  injury,  if  any,"  and  it 
was  wholly  unnecessary  to  again  add  the  words  "if  any^'  after 
the  words  "together  with  the  suffering  caused  by  reason  of  said 
injury."  It  cannot  in  fairness,  we  think,  be  said  that  the  in- 
struction ^^''  is  erroneous  upon  the  ground  urged  against  it,  or 
that  it  was  misleading  in  its  character. 

A  number  of  physicians  were  introduced  as  experts  on  be- 
half of  plaintiff,  and  among  them  Dr.  Halley  of  Kansas  City. 
He  testified  as  follows : 

"Q.     Where  did  you  meet  her?    A.     Nevada,  Missouri. 

"Q.  State  to  the  jury  whether  or  not  you  made  an  examina- 
tion of  that  lady  on  the  14th  of  September,  1899,  and  if  so, 
what  3^ou  found  as  a  result  of  your  examination.  A.  I  exam- 
ined her  in  Nevada  and  found  some  bruises,  some  contusions 
on  her  back  down  near  the  hips,  extending  up  from  the  hips 
over  the  small  of  the  back,  some  marks,  the  effusion  of  blood 
underneath  the  skin  and  into  the  tissues  close  down  over  the 
median  line;  there  was  a  small  black  spot  still,  the  result  of 
blood  effused  imder  the  skin  and  into  the  tissues  underneath. 
I  found  that  part  of  the  back  very  painful  to  pressure,  also  that 
she  manifested  pain  on  bending  the  body,  bending  the  limbs 
forward  or  backward;  that  on  making  a  pressure  over  the  dis- 
colored parts  I  found  her  suffering  with  pains  in  the  knees  and 
ankles  and  wrists  and  shoulders.  She  had  some  uterine  trouble 
as  well,  but  these  were  the  principal  things  she  complained  of 
when  I  examined  her. 

"Q.  Describe  to  the  jury,  if  you  will,  what  peculiar  parts 
of  the  back  were  injured.  A.  Well,  it  was  the  lower  part  of 
the  small  of  the  back  and  the  upper  part  of  the  hips,  extending 
from  about  the  middle  line  of  the  hips  up  to  the  middle  or  small 
of  the  back,  and  spots  were  perhaps  five  inches  in  length  and  two 
or  two  and  one-half  inches  in  width. 

"Q.  How  are  the  hip  bone  and  back  bone  or  sacTum  there 
joined  together?  A.  They  are  joined  by  a  tough,  dense  and 
tolerably  hard  substance  called  fibre  cartilage;  it  is  the  fibrous 
tissue  with  cartilage  cells  in  it,  which  makes  it  very  stiff  and 
very  strong. 
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®^^  "Q.  State  to  the  jury  if  you  know  whether  or  not  those 
ligaments  or  that  cartilage  were  in  any  way  affected  by  this 
injury.  A.  On  the  left  side  the  attachment  of  the  sacrum  to 
the  hip  bone  was  probably  torn  and  the  vertebrae  or  ligament 
of  the  vertebrae  was  also  torn. 

"Q.  The  backbone?  A.  That  is,  the  lower  spine  between 
the  first  or  second  and  third  lumbar  vertebrae  were  evidently 
injured. 

"Q.  State  to  the  jury  in  what  way  the  rupture  or  tearing  of 
those  ligaments  would  make  itself  manifest  on  the  surface.  A. 
By  black  and  blue  places  and  by  the  effusion  of  blood,  the  blood 
being  extravisated. 

"Q.  Extravisated  means  thrown  out  toward  the  surface? 
A.  Yes,  sir;  the  blood  vessels  were  torn  and  the  bleeding  was 
into  the  tissues. 

"Q.  State  whether  or  not  you  have,  since  that  time,  exam- 
ined this  lady,  and  if  so,  when  and  where.  A.  I  examined 
her  this  morning  there  at  the  hotel. 

"Q.  Well,  state  to  the  jury  what  you  found  with  reference 
to  injuries  now  on  her  back  or  spine  ?  A.  Well,  I  find  that  she 
is  still  suffering  pain  over  the  part  where  the  black  spot  was 
when  I  examined  her  last  September ;  that  is,  at  the  point  where 
the  hip  bone  joins  the  sacrum  on  the  left  side. 

"Q.  That  is,  the  back  bone,  the  sacrum  is —  A.  A  part 
of  the  back  bone,  yes,  sir. 

"Q.  Doctor,  I  will  ask  you  this  hypothetical  question.  Sup- 
pose that  a  lady  twenty-five  or  twenty-six  years  of  age  has  suf- 
fered a  spell  of  malaria  fever  in  Porto  Eico  of  about  two  months' 
duration  in  which  she  was  confined  to  her  bed  during  that  time, 
returned  to  this  state  in  a  weak,  debilitated  condition  incident 
to  that  fever,  and  is  suffering  from  some  derangement  of  the 
stomach  in  consequence  of  the  fever,  should  be  placed  upon  a 
padded  table  on  her  back  and  a  man  should  place  his  left  hand 
over  her  stomach  and  his  right  hand  or  arms  under  her  limbs 
or  knees,  and  should  bend  her  forward  so  that  the  *^®  knees 
sliould  almost  touch  the  breast,  and  should  then  turn  the  lady 
over  on  her  face  on  this  padded  table,  and  place  his  left  hand 
on  the  small  of  her  back  over  her  spine  and  his  right  hand  un- 
der her  knees  and  violently  bend  the  limbs  and  body  upward, 
the  lady  never  having  suffered  any  injury  to  the  back  or  spine 
or  any  complaints  whatever  with  her  back  previous  to  the  plac- 
ing on  the  table  as  I  have  explained,  and  that  afterward  there 
fchould  be  injuries  to  the  spine  and  back  bone,  and  to  the  liga- 
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ments  and  cartilage  connecting  the  hip  bone  and  back  bone, 
who  would  you  say  had  produced  those  injuries? 

"Defendants  object  to  the  question  for  the  reason  it  is  in- 
competent and  not  a  proper  hypothetical  question,  and  not 
founded  on  the  testimony. 

"Objection  overruled  and  an  exception  taken. 

"A.  I  would  say  it  was  caused  by  the  manipulations. 

"Q.  I  will  ask  you  to  state  to  the  jury  whether  or  not,  as- 
suming the  facts  as  I  have  stated  them  in  the  hypothetical  ques- 
tion which  I  have  just  asked  you,  a  treatment  of  that  char- 
acter for  the  debilitated  condition  of  the  stomach  and  derange- 
ment of  the  stomach  or  any  womb  trouble,  would  be  the  proper 
treatment?  A.  Such  manipulations  could  have  no  beneficial 
effect  in  a  remedial  way  in  treating  any  of  the  diseased  condi- 
tions that  have  been  enumerated. 

"Q.  That  could  have  no  beneficial  effect,  what  other  sort  of 
an  effect  would  it  have,  if  any;  I  am  asking  you  whether  or  not 
that  was  proper  treatment  in  your  opinion  ?  A.  No,  it  was  cer- 
tainly not,  for  all  medical  treatment  or  manipulations  are  sup- 
posed at  least  to  be  for  the  benefit  of  the  individual,  and  for 
the  purpose  of  effecting  a  cure,  and  this  could  not  benefit  an 
individual  suffering  with  the  conditions  that  have  been  enum- 
erated. 

"Q.  Doctor,  from  the  examination  that  you  have  ^'^^  made 
of  this  lady  state  what,  in  your  opinion,  will  be  the  effect  of 
these  injuries  on  her  health  ?  A.  I  think  it  will  give  her  a  weak 
back,  a  painful  back  for  the  rest  of  her  life;  it  is  a  year  since 
I  examined  her,  or  nearly  so,  and  she  is  still  suffering  with 
pain  in  that  part  of  the  back,  and  the  repair  of  it  should  have 
been  effected  within  a  year,  should  have  been  so  complete  that 
if  she  was  going  to  be  entirely  cured  it  would  have  been  effected 
already. 

"Q.  Doctor,  state  in  your  opinion  what  will  be  the  result  of 
these  injuries  on  this  lady's  life  as  to  duration  of  life.  A.  I  do 
not  think  that  it  will  materially  affect  her  life." 

The  hypothetical  questions  submitted  to  the  experts  were 
practically  the  same,  varying  only  in  phraseology,  but  defend- 
ants insist  that  error  was  committed  in  allowing  them  to  be  an- 
swered over  their  objections,  and  many  suggestions  are  pre- 
sented by  this  appeal  why  the  judgment  should  be  reversed  for 
those  reasons,  but  most  of  them  are  too  technical  to  merit  con- 
sideration. The  plaintiff  had  the  right  to  predicate  a  hypotheti- 
cal question  upon  her  own  testimony,  and  in  so  far  as  Dr. 
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Halley  is  concerned  the  question  propounded  to  him  was  in  ac- 
cordance therewith,  in  so  far  as  the  injury  to  the  back  was 
concerned. 

It  is  not  so,  however,  with  respect  to  hypothetical  questions 
propounded  to  other  experts,  but  it  does  not  appear  from  the 
record  that  there  was  any  objection  to  any  of  these  questions 
except  the  general  one,  to  wit,  "for  the  reason  it  is  not  a  proper 
hypothetical  question,"  but  this  was  entirely  too  general,  and 
amounted  to  no  objection  at  all.  It  has  always  been  held  by 
this  court  that  when  an  objection  is  made  at  the  trial  to  the 
admission  of  evidence,  the  reason  for  the  objection  must  be 
slated:  Eosenheim  v.  American  Ins.  Co.,  33  Mo.  230;  State 
T.  Young,  153  Mo.  445,  55  S.  W.  82;  State  v.  Wright,  134  Mo. 
417,  35  S.  W.  1145;  State  v.  Yandle,  166  Mo.  589,  66  S.  W. 
632. 

^^  In  the  case  of  Howland  v.  Oakland  etc.  Ey.  Co.,  110  Cal. 
613,  42  Pac.  983,  it  was  held  that  an  objection  to  a  hypothetical 
question  asked  of  a  physician  in  the  general  form  "that  it  is 
irrelevant,  immaterial  and  incompetent,  and  not  a  proper  hypo- 
thetical question''  is  insufficient  to  call  the  court's  attention  to 
any  particular  objection  to  it.  As  was  said  in  that  case  the  de- 
fendants "should  have  pointed  out  the  particular  defect  which 
rendered  the  question  either  incompetent,  irrelevant  or  imma- 
terial, or  wherein  it  was  not  a  proper  hypothetical  question,  that 
the  objection  could  have  been  intelligently  ruled  upon,  and,  if 
necessary  or  proper,  obviated" :  See,  also,  Crocker  v.  Carpenter, 
98  Cal.  421,  33  Pac.  271.  If  the  objection  to  the  question  had 
been  pointed  out  it  is  probable  that  it  could  have  been  obviated, 
and  in  fairness  to  plaintiff  she  should  have  been  afforded  an 
opportunity  of  doing  so,  had  she  so  desired,  and  if  it  was  neces- 
sary. 

It  is  also  insisted  that  the  hypothetical  questions  were  all  im- 
proper for  the  reason  that  the  experts  were  permitted  by  them 
to  tell  the  jury  that  in  their  opinions  the  particular  treatment 
produced  the  injury,  thus  usurping  the  province  of  the  jury, 
v/hose  duty  it  was  to  pass  upon  that  question.  But  this  ob- 
jection cannot  be  considered  by  this  court  for  the  reason  before 
indicated  in  regard  to  the  generality  of  the  objection  to  its  ad- 
mission. 

Finding  no  reversible  error  in  the  record,  we  affirm  the  judg- 
ment. 

All  concur. 
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Magnetic  Healing,  as  the  practice  of  medicine,  is  discussed  in  the 
note  to  State  v.  Biggs,  98  Am.  St.  Eep.  756.  On  the  care  and  skill 
which  the  law  requires  of  physicians  and  surgeons  in  the  practice 
of  their  profession,  see  the  note  to  Gillette  v.  Tucker,  93  Am.  St. 
Eep.  657-669.  A  reference  to  page  661  of  this  note  will  show  that, 
as  a  rule,  a  physician  is  entitled,  in  an  action  against  him  for  mal- 
practice, to  have  his  treatment  of  the  patient  tested  by  the  rules 
and  principles  of  the  school  of  medicine  to  which  he  belongs.  This 
doctrine,  however,  does  not  apply,  it  seems,  if  the  physician  does  not 
undertake  any  medical  treatment,  as  where  he  uses  X-rays  merely 
for  the  purpose  of  locating  a  foreign  substance  in  the  body  of  a 
patient.  His  want  of  care  or  skill  may  be  testified  to  in  such  a 
case  by  an  electrical  expert  who  is  not  a  physician:  Henslin  v. 
Wheaton,  91  Minn.  219,  ante,  p.  504. 


DOZIER  V.  TOALSOISr. 

[180  Mo.  546,  79  S.  W.  420.] 

CURTESY— Possession  of  Wife.— A  husband  does  not  take  an 
estate  by  curtesy  in  land  in  which  his  wife  has  a  vested  remainder, 
if  the  life  estate  and  the  possession  thereof  by  the  life  tenant  do 
not  terminate   during  the  coverture  of  the  wife.     (p.  588.) 

CURTESY— Possession  of  Wife.— If  a  wife  never  has  actual 
possession,  nor  a  present  right  to  the  possession  of  land,  her  husband 
is  not  entitled  to  an  estate  by  curtesy  therein,     (p.  589.) 

CONVEYANCES— Testamentary.— A  conveyance  by  a  mother 
to  her  daughter  by  general  warranty  of  land,  '  *  excepting  and  reserv- 
ing the  uses,  rents,  and  profits"  of  such  land  during  the  grantor's 
natural  life,  when  delivered  to  the  grantee,  becomes  a  deed  and  not  a 
will,  and  conveys  to  the  grantee  only  a  vested  remainder  in  fee,  sub- 
ject to  a  precedent,  intermediate  life  estate  in  the  grantor,     (p.  590.) 

J.  V,  C.  Kames  and  W.  W.  Fry,  for  the  appellant. 

P.  H.  Cullen,  for  the  respondent. 

548  MARSHALL,  J.  This  is  a  suit  for  partition  of  lot  8  in 
block  5  of  Clark's  addition  to  the  city  of  Mexico. 

The  facts  are  these:  On  December  26,  1891,  Julia  E.  Maus, 
a  widow,  owned  the  property,  and  on  that  day  she  conveyed  it  to 
her  daughter,  Elizabeth  AUensworth  Maus,  by  a  general  war- 
ranty deed,  which,  however,  in  the  granting  clause  recited :  "Ex- 
cepting and  reserving  the  uses,  rents  and  profits  of  said  lands 
and  appurtenances  during  my  natural  life,''  and  in  the  haben- 
dum clause  recited:  "Subject  to  the  above  limitations  of  my 
life."  At  that  time  Mrs.  Maus  was  in  possession  of  the  property 
and  remained  in  possession  thereof  and  enjoyed  the  use,  rents 
and  profits  during  her  life.     Thereafter,  on  February  14,  1892, 
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Elizabeth  Allensworth  Maus,  the  grantee,  was  *^®  lawfully 
married  to  the  defendant,  F.  Gr.  Toalson,  A  child  was  bom 
alive  of  that  marriage  on  June  13,  1893,  hut  died  on  June  17, 
1893.  After  the  marriage  the  daughter  and  her  husband  lived 
with  the  mother  upon  the  premises,  each  contributing  to  the 
household  expenses.  In  April,  1894,  Elizabeth  Allensworth 
Toalson  died,  intestate,  leaving  no  descendants,  but  her  mother 
and  her  sister,  the  plaintiff,  surviving  her.  After  her  death 
Mrs.  Maus  continued  to  reside  on  the  premises  and  enjoyed  the 
rents  and  profits.  Dr.  Toalson,  the  defendant,  her  son  in  law, 
continued  to  live  in  the  house  with  her,  contributing  to  the 
household  expenses. 

On  July  31,  1894,  Mrs.  Maus  conveyed  an  undivided  one- 
fourth  interest  in  the  premises  to  Dr.  Toalson,  the  granting 
clause  reciting:  "Excepting  that  the  said  Julia  E.  Maus  doth 
reserve  a  life  estate  therein,  and  this  deed  to  go  into  full  effect 
at  her  death,  and  she  will  continue  to  pay  taxes  thereon  during 
her  life  estate.^'  On  August  18,  1894,  Mrs.  Julia  E.  Maus  fur- 
ther conveyed  to  Dr.  Toalson,  a  portion  of  said  lot,  thirty  and  a 
half  feet  from  east  to  west,  hy  thirty-one  and  a  half  feet  from 
south  to  north,  lying  in  the  northeast  comer  of  the  lot,  on 
which  the  deed  recites  he  was  then  engaged  in  building  a  house 
and  doctor's  office.  In  June,  1901,  Mrs.  Julia  E.  Maus,  died 
intestate,  leaving  as  her  only  heir  the  plaintiff  herein,  and  on 
August  1,  1901,  she  instituted  this  action. 

The  case  was  tried  before  the  court,  without  a  jury,  and  judg- 
ment was  entered  giving  to  Dr.  Toalson  an  estate  by  the  curtesy 
in  the  whole  property  for  life,  and  also  a  fee-simple  estate  to 
one-half  of  the  portion  conveyed  to  him  by  the  deed  of  August 
18,  1894,  on  which  he  had  built  an  office,  and  also  a  fee-simple 
estate  to  one-fourth  of  the  balance  of  the  lot,  and  giving  to  the 
plaintiff  a  fee-simple  estate  to  the  one-half  of  the  portion  on 
which  the  doctor  had  built  his  office,  and  also  a  fee-simple  estate 
to  three-fourths  of  the  balance  of  the  lot,  all  of  the  fee-simple 
estates  however,  to  be  subject  ^'^^  to  the  estate  by  curtesy. 
From  this  judgment  the  plaintiff  appealed.  Error  was  assigned 
to  the  ruling  of  the  trial  court  allowing  the  defendant  an  estate 
by  the  curtesy.  ' 

The  plaintiff  claims  that  Mrs.  Maus  retained  a  life  estate  in 
the  land,  and  that  she  conveyed  only  a  remainder  in  fee  simple 
to  her  daughter,  and  that  as  the  daughter  died  before  the 
mother,  the  daughter  was  never  seised  of  an  estate  in  the  land 
during  the  coverture,  and,  therefore,  her  husband  is  not  en- 
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titled  to  an  estate  by  the  curtesy.  The  plaintiff  further  claims 
that  the  conveyance  from  Mrs.  Maus  to  her  daughter  is  not 
a  deed,  but  is  a  testamentary  disposition  of  the  property  and 
as  such  is  void,  because  it  was  not  properly  executed. 

On  the  other  hand  the  defendant  claims  that  the  reservation 
in  the  deed  from  Mrs.  Maus  to  her  daughter,  did  not  create  a  life 
estate  in  the  mother,  and  hence  the  daughter  was  seised  of  an 
estate  in  the  land  during  the  coverture,  and,  therefore,  the  other 
loquisites  being  present,  the  defendant  is  entitled  to  an  estate  by 
the  curtesy.  And  the  defendant  differentiates  between  a  reser- 
vation and  an  exception  in  a  deed. 

Minor's  Institutes,  volume  2,  page  103,  thus  defines  curtesy: 
'■'Wlien  a  man  takes  a  wife  seised  during  the  coverture  of  an 
estate  of  inheritance,  legal  or  equitable,  such  as  that  the  issue  of 
the  marriage  may  be  possibility  inherit  it,  as  heir  to  the  wife, 
has  issue  bom  alive,  and  the  wife  dies,  the  husband  surviving 
has  an  estate  in  the  land  for  his  life,  which  is  called  an  estate 
by  the  curtesy.''  The  same  learned  author,  at  the  same  page, 
says:  "The  requisites  of  an  estate  by  the  curtesy  are:  1.  Mar- 
riage; 2.  Seisin  of  the  wife;  3.  Birth  of  issue,  alive;  and 
4.  Death  of  the  wife." 

And  at  page  107,  the  author  defines  seisin  in  fact  as  follows : 
"Seisin  in  fact.  This  is  called  by  Lord  Coke  seisin  in  deed, 
and  is  often  termed  actual  seisin.  *^^^  It  means  a  possession 
of  the  freehold  actually,  by  the  pedis  positio  of  one's  self,  or 
one's  tenant,  or  by  construction  of  law,  as  in  case  of  a  grant  of 
lands  from  the  commonwealth,  by  conveyance  under  the  statute 
of  uses,  or  by  devise  (supposing  no  adverse  occupancy  by  some 
one  else),  in  contradistinction  to  the  seisin  in  law,  which  exists 
in  the  heir,  after  the  descent  of  lands  upon  him  before  the  ac- 
tual entry  by  himself  or  his  tenants."  And  the  author  says 
(page  108)  :  "The  reason  usually  assigned  for  requiring  seisin 
in  fact,  in  order  for  curtesy.  That  otherwise  the  issue  of  the 
marriage  could  not  inherit,  the  common  law  of  descent  requiring 
for  that  purpose  actual  seisin  in  the  ancestor." 

And  the  author  (page  109)  defines  seisin  in  law  as  follows: 
"As  where  an  ancestor  dies  leaving  land  to  descend  to  his  heir. 
Before  the  heir  actually  enters  (or  in  case  of  an  incorporal 
hereditament,  before  he  actually  enjoys  it),  by  himself  or  his 
tenant  for  years,  he  is  said  to  be  seised  in  law.  This  sort  of 
seisin  for  curtesy  suffices  only  where  actual  seisin  is  impossible — 
e.  g.,  in  case  of  rent  where,  after  the  right  to  it  accrues  to  the 
wife,  she  dies  before  any  day  of  payment." 
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The  author  further  says,  at  the  same  page:  "Mere  right  of 
entry,  or  right  of  action.  In  these  there  is  no  curtesy,  for  want 
of  actual  seisin,'*  etc. 

In  Martin  v.  Trail,  142  Mo.  85,  43  S.  W.  655,  Macfarlane, 
J,,  speaking  for  the  court,  discussed  very  elaborately  the  ques- 
tion here  involved.  There,  as  here,  there  was  a  precedent,  in- 
termediate life  estate,  to  the  remainder  in  fee  simple  to  the  wife, 
and  the  wife  died  before  the  termination  of  the  life  estate,  and 
the  husband  claimed  an  estate  by  the  curtesy.  The  trial  court 
adjudged  it  to  him,  and  this  court  reversed  the  judgment,  and 
said,  inter  alia:  "In  dealing  with  questions  involving  the  hus- 
band's right  of  curtesy,  seisin  in  the  wife  is  uniformly  recog- 
nized by  this  court  as  essential:  See  Tremmel  v.  Kleiboldt,  75 
Mo.  255 ;  McTigue  v.  McTigue,  116  Mo.  138,  22  S.  W.  501 ; 
Comwell  V.  Orton,  126  Mo.  366,  27  S.  W.  536.  At  common 
^^^  law  seisin  in  deed,  that  is,  actual  possession,  was  necessary. 
In  Missouri  the  common  law  has  been  so  modified  as  to  make 
fceisin  in  law,  that  is,  a  present  right  to  possession,  sufficient. 
But  no  case  in  Missouri  holds  nor  are  we  cited  to  cases  else- 
where, in  the  absence  of  statutes,  which  hold  that  seisin  of  one 
kind  or  the  other  by  the  wife  is  not  a  necessary  condition  to  the 
right  of  curtesy  in  the  husband.  The  American  rule,  as  given 
by  the  text-writers  generally,  is:  'If  the  estate  of  the  wife  be  a 
reversionary  one,  subject  to  a  prior  freehold  estate  in  another, 
her  constructive  seisin  of  such  reversion  will  not  entitle  her  hus- 
band to  curtesy  unless  the  prior  freehold  determine  during  cov- 
erture.' " 

This  decision  is  exactly  opposite  to  the  case  at  bar.  Here 
Mrs.  Toalson  never  was  actually  seised  of  the  property,  and 
never  had  a  present  right  to  the  possession  thereof.  At  all 
times  while  she  lived,  her  mother  was  actually  in  possession  and 
had  the  present  right  to  the  possession  by  virtue  of  her  life 
estate.  As  Mrs.  Toalson  never  had  actual  possession  nor  a  pres- 
ent right  to  the  possession,  her  husband  never  became  entitled 
to  an  estate  by  the  curtesy,  and  the  trial  court  erred  in  giving 
him  a  judgment  for  an  estate  by  the  curtesy. 

The  plaintiff's  contention  that  the  deed  from  Mrs.  Maus  to 
her  daughter  is  not  a  deed,  but  is  a  will  and  as  such  is  not  prop- 
erly executed  and  therefore  is  void,  is  untenable.  This  deed  is 
very  unlike  the  instrument  considered  in  Murphy  v.  Gabbert, 
166  Mo.  601,  89  Am.  St.  Rep.  736,  66  S.  W.  536.  There  it  was 
expressly  provided:  "The  intention  of  this  instrument  of  writ- 
ing is  such  that  Mrs.  Ann  Ellison  relinquishes  her  entire  right 
at  her  death,  then  this  deed  is  to  immediately  come  into  effect, 
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but  not  until  then."  There  is  no  such  or  similar  provision  in 
this  deed.  The  deed  took  effect  upon  its  delivery.  The  estate 
conveyed  to  the  daughter  was  a  vested  remainder  in  fee  subject 
to  a  precedent,  intermediate  life  estate  in  the  mother.  The  in- 
fctrument  was  a  deed  and  in  no  sense  a  will. 

The  contention  of  the  defendant  that  the  deed  did  ^^^  not 
vest  a  life  estate  in  Mrs.  Maus,  hut  immediately  vested  a  fee 
fimple  estate  in  her  daughter,  is  also  untenable.  The  conten- 
tion is  predicated  upon  a  misconception  of  what  was  said  by 
this  court  in  Snoddy  v.  Bolen,  122  Mo.  486,  24  S.  W.  142,  25 
S.  W.  932,  24  L.  R.  A.  507,  and  in  other  cases,  as  to  the  dif- 
ference between  a  reservation  and  an  exception  in  a  deed.  It 
was  said  in  that  case :  "An  exception  in  a  deed  is  always  a  part 
of  a  thing  in  being  and  a  part  of  a  thing  granted ;  while  a  res- 
ervation is  of  a  thing  not  in  being  and  is  newly  created,  as 
rents  and  the  like:  Coke  on  Littleton,  sees.  147,  476.  An  ex- 
ception withdraws  from  the  operation  of  the  conveyance  some 
part  of  the  thing  granted,  which,  but  for  the  exception,  would 
have  passed  to  the  grantee  under  the  general  description;  while 
a  reservation  is  the  creation,  in  behalf  of  the  grantor,  of  some 
new  right  issuing  out  of  the  thing  granted ;  that  is  to  say,  some- 
thing which  did  not  exist  as  an  independent  right:  5  Am.  & 
Eng.  Ency  of  Law,  455,  and  cases  cited." 

Or,  otherwise  stated,  if  A  owns  ten  acres  of  land  and  conveys 
it  all  to  B,  except  one  acre  upon  which  his  mansion  house  stands, 
that  is  an  exception.  But  if  A  owns  ten  acres  of  land  and  con- 
voys it  to  B,  reserving  to  himself,  however,  a  life  estate  therein, 
that  is  a  reservation.  But  whether  the  deed  excepts  from  its 
operation  a  portion  of  a  certain  tract  of  land,  or  reserves  a  life 
estate  in  the  whole  to  the  grantor,  it  is  none  the  less  a  valid 
deed,  and  will  convey  to  the  grantee  whatever  estate  it  pur- 
ports to  convey.  As  applicable  to  this  case,  it  was  a  reservation. 
But  it  was  sufficient  to  create  a  life  estate  in  Mrs.  Maus  and  a 
vested  remainder  in  her  daughter. 

The  interests  of  the  parties  were  otherwise  properly  declared 
by  the  trial  court,  but  for  the  error  in  adjudging  the  defendant 
an  estate  by  the  curtesy  in  the  land,  the  judgment  is  reversed, 
and  the  cause  remanded  with  directions  to  be  proceeded  with  in 
accordance  herewith. 

All  concur. 


*  Tenancy  by  the  Curtesy  does  not  exist  unless  there  has  been:  1. 
Marriage;  2.  Seisin;  3.  Issue  born  alive;  and  4.  Death  of  the  wife: 
Jackson  v.  Johnson,  5  Cow.  74,  15  Am.  Dec.  433,  and  note.     See,  too, 
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Jackson  v.  Jackson,  144  HI.  274,  36  Am.  St.  Eep.  427.  A  husband 
cannot  be  a  tenant  by  the  curtesy  in  lands  of  which  his  wife  was 
never  seised:  Bogy  v,  Eoberts,  48  Ark.  17,  3  Am.  St.  Eep.  211.  If 
the  remainderman  dies  before  the  life  tenant,  the  husband  of  the 
remainderman  cannot  claim  curtesy  in  his  wife's  lands  after  the 
death  of  the  tenant  for  life:  Cox  v.  Boyce,  152  Mo.  576,  75  Am.  St. 
Bep.  483. 


MASON  V.  PERKIls^S. 

[180  Mo.  702,  79  S.  W.  683.] 

BANKRUPTCY.— A  Judgment  for  Malicious  Prosecution  is  not 
affected  by  a  discharge  in  bankruptcy,     (p.  593.) 

BANKEUPTCY— Discharge  in,  as  Affecting  Fixed  Eights.— 

If  the  rights  of  persons  to  land  in  suit  become  fixed  before  a  pro- 
ceeding in  voluntary  bankruptcy  is  begun,  such  proceeding  does  not 
affect  their  rights,     (p.  593.) 

SHEEIFF'S  DEED  Eelates  Back  to  the  date  of  the  execution 
on  which  it  is  based,  as  against  the  judgment  debtor  and  all  other 
persons  except  innocent  purchasers  for  value  without  notice,  (p. 
593.) 

SHEEIFF'S  DEEDS— Eecital  of  Consideration— Conclusive- 
ness of.— A  recital  in  the  sheriff's  return  on  the  execution  that  the 
purchase  price  was  paid  him  by  the  purchaser  named  in  the  deed 
given  at  his  sale  is  conclusive  of  that  fact.     (p.  593.) 

FEAUDUIiENT  CONVEYANCES— Knowledge  of  Grantee.— 
The  grantee  in  a  fraudulent  deed  is  charged  with  knowledge  of  its 
character  and  the  fraudulent  intent  of  the  grantor  where  such  grantee 
offers  no  evidence  in  support  of  his  title,     (p.  594.) 

FEAUDUIiENT  CONVEYANCES -Father  and  Son- Evidence 
of  Fraud. — If  a  father,  while  a  suit  is  pending  against  him  and  about 
to  be  tried,  conveys  everything  he  owns  to  his  son,  in  alleged  pay- 
ment of  a  vague  and  uncertain  claim  for  services  rendered  him  by 
the  son  years  before,  this  is  a  fair  circumstance  to  be  considered  in 
determining  the  bona  fides  of  the  conveyance,  and  points  to  its 
fraudulent  character,     (p.  595.) 

J.  A.  Moon,  for  the  appellant. 
0.  F.  Hamlin,  for  the  respondent. 

'■^  MARSHALL,  J.  This  is  a  proceeding  under  section  650 
of  the  Revised  Statutes  of  1899,  to  determine  the  interests  of 
the  parties  to  the  east  half  of  the  northeast  quarter  of  section 
29,  township  30,  range  20,  in  Greene  county.  The  circuit  court 
decreed  the  title  to  the  plaintiff  and  the  defendant  appealed. 
The  facts  are  these: 

Both  parties  claim  title  under  L.  B.  Perkins,  the  father  of  the 
defendant.  The  plaintiff  claims  title  by  a  conveyance  from  0. 
T.  Hamlin,  -who  purchased  the  property  at  a  sheriff's  sale  thereof 


592  American  State  Reports,  Vol.  103.      [Missouri, 

Tinder  an  execution  based  upon  a  judgment  for  five  hundred 
dollars  in  favor  of  Mellie  Vandiver  and  against  L.  B.  Perkins, 
rendered  by  the  circuit  court  of  Polk  county,  on  April  18,  1900, 
in  an  action  for  damages  for  malicious  prosecution  of  said 
Mellie  Vandiver  by  said  L.  B.  Perkins.  And  the  defendant 
claims  title  by  virtue  of  a  deed  to  him  from  his  father,  L,  B. 
Perkins,  and  his  wife,  dated  April  14th  and  recorded  April  17, 
1900. 

The  judgment  under  which  the  plaintiff  claims  was  rendered 
on  April  18,  1900,  and  the  deed  under  which  the  defendant 
claims  was  dated  April  14,  1900,  and  the  ''^^  execution  was 
levied  on  April  19th,  and  the  deed  was  recorded  on  April  17, 
1900. 

The  plaintiff  claims  that  the  deed  to  the  defendant  was  volun- 
tary, and  made  for  the  purpose  of  hindering,  delaying  and  de- 
frauding the  creditors  of  the  grantor,  and  especially  said  Mellie 
Vandiver.  On  the  other  hand  the  defendant  claims  that  the 
deed  to  him  from  his  parents  was  made  as  a  preference,  and  to 
pay  him  for  seven  years'  services  he  rendered  to  his  father  after 
he  attained  his  majority. 

The  defendant  claims  that  at  the  sale  under  the  execution 
on  July  20,  1900,  0.  T.  Hamlin  became  the  purchaser  of  the 
property  for  one  hundred  dollars,  but  that  he  refused  to  pay  the 
purchase  price,  and  no  deed  was  then  made  to  him,  and  that 
thereafter  on  September  4,  1900  L.  B.  Perkins  was  adjudged 
a  voluntary  bankrupt  by  the  United  States  district  court,  and 
that  the  judgment  in  favor  of  Mellie  Vandiver  was  proved  up 
and  allowed  atgainst  his  estate,  and  that  he  was  afterward  fin- 
ally discharged  in  bankruptcy  by  the  court,  in  consequence  of 
which  he  was  released  from  said  judgment,  and  hence  it  can- 
not be  enforced  against  this  land;  and  further  that  the  sheriff's 
deed  to  Hamlin  was  dated  February  25,  1901,  and  was  without 
consideration,  and  is  of  no  effect.  On  the  other  hand  the  plain- 
tiff contends  that  L.  B.  Perkins'  discharge  in  bankruptcy  is 
wholly  immaterial  in  this  case,  and  that  under  the  federal 
bankrupt  act  he  is  not  released  by  that  discharge  from  the  Van- 
diver judgment. 

The  trial  court  on  motion  struck  out  all  the  allegations  of 
the  answer  with  reference  to  the  bankruptcy  proceedings,  and 
tried  the  case  solely  upon  the  question  of  whether  the  deed  to 
the  defendant  is  fraudulent,  and  found  it  to  be  so,  and  devested 
the  title  out  of  the  defendant  and  vested  it  in  the  plaintiff. 

700  I    rpj^g  gj.g^  question  in  this  case  is  whether  tiie  discharge 
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in  bankruptcy  released  L,  B.  Perkins  from  the  Vandiver  judg- 
ment. 

Section  17,  paragraph  2  of  the  bankrupt  act  of  1898  ex- 
pressly declared  that:  "A  discharge  in  bankruptcy  shall  release 
a  bankrupt  from  all  his  provable  debts,  except  such  as  ...  . 
(2)  are  judgments  in  actions  for  frauds,  or  obtaining  property 
by  false  pretenses  or  false  representations,  or  for  willful  and 
malicious  injuries  to  the  person  or  property  of  another,*'  etc.: 
3  U.  S.  Comp.  Stats.  1901,  p.  3428.  The  Vandiver  judgment 
was  based  entirely  upon  a  willful  and  malicious  injury  to  the 
person  of  Mellie  Vandiver,  and  hence  the  discharge  in  bank- 
ruptcy did  not  release  L.  B.  Perkins  from  that  judgment. 

2.  But  aside  from  this,  quoad  the  rights  of  these  parties  to 
this  land,  in  a  state  court,  the  bankruptcy  proceedings  are 
wholly  immaterial.  The  judgment  was  rendered  on  April  18, 
1900,  and  the  deed  to  the  defendant  was  made  on  April  14, 
1900.  The  execution  was  levied  on  this  laiad  on  April  19,  1900, 
and  the  deed  to  the  defendant  was  recorded  on  April  17th. 
This  land  was  sold  under  execution  by  the  sheriff  on  July  20, 
1900,  and  the  sheriff's  deed  to  Hamlin  was  acknowledged  on  Au- 
gust 6,  1900,  and  the  bankruptcy  proceedings  were  not  begun 
until  September  4,  1900. 

Therefore,  whatever  rights  these  parties  have  to  this  land, 
inter  sese,  became  fixed  before  the  bankruptcy  proceedings  were 
begun,  and  hence  are  not  affected  by  those  proceedings. 

The  record  shows  that  the  sheriff's  deed  to  Hamlin  was  "filed 
for  record  February  25,  at  10 :45  A.  M.,  ''O''  1900,"  but  this  is 
manifestly  a  clerical  error  in  the  transcript,  and  1901  was  in- 
tended, for  the  judgment  had  not  even  been  rendered  on  Feb- 
ruary 25,  1900.  But  this  circumstance  cuts  no  figure  in  this 
case,  for  the  reason  that  when  the  deed  was  delivered  it  related 
back  to  its  execution,  and  took  effect  as  against  L.  B.  Perkins 
and  all  others  except  innocent  purchasers  for  value  and  with- 
out notice,  and  the  defendant  does  not  come  within  that  class 
as  is  hereinafter  shown. 

The  sheriff  recites  in  his  return  on  the  execution  that  the 
purchase  price  of  one  hundred  dollars  was  paid  to  him  by  0. 
T.  Hamlin,  and  that  concludes  all  questions  as  to  that  matter. 

3.  The  only  remaining  question  in  the  case  is  whether  the 
deed  from  L.  B.  Perkins  and  wife  to  the  defendant  was  volun- 
tary and  made  to  hinder,  defraud  and  delay  the  creditors  of  L. 
B.  Perkins,  and  especially  Mellie  Vandiver,  or  whether  it  was  a 
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bona  fide  preference  to  the  defendant  in  consideration  of  the 
sum  of  one  dollar  and  of  what  L.  B.  Perkins  owed  his  son,  the 
defendant,  for  services  theretofore  rendered  him. 

In  1899  the  case  of  Mellie  Yandiver  v.  L.  B.  Perkins  had 
been  tried  and  resulted  in  a  verdict  for  the  plaintiff,  but  a  new 
trial  had  been  granted.  The  case  was  set  for  trial  a  second 
time  on  April  16th.  L.  B.  Perkins  owned  the  land  in  contro- 
versy, which  was  worth  about  two  hundred  dollars,  and  also 
owned  some  property  on  Commercial  street  in  Springfield,  which 
was  worth  about  three  thousand  dollars.  The  defendant,  his 
only  son,  lived  at  home  for  about  seven  years  after  he  attained 
his  majority  and  helped  his  father  in  running  the  business.  No 
wages  were  agreed  upon,  but  they  say  the  father  agreed  to  give 
him  a  piece  of  property.  About  three  years  before  the  deed 
was  made  the  son  left  home  and  went  to  work  at  Monett.  On 
the  14th  of  April  the  "^^^  son  came  home  on  a  visit,  and  the 
father  deeded  to  him  all  the  property  he  owned,  including  both 
tracts  of  real  estate  aforesaid.  The  next  day  was  Sunday.  The 
case  was  set  for  hearing  on  Tuesday,  April  17th.  The  plaintiff's 
evidence  was  adduced  by  3  o'clock  and  the  defendant's  evidence 
was  adduced  before  night.  Some  time  that  day  L.  B.  Per- 
kins, the  father,  sent  his  son,  the  defendant,  a  telegram  saying 
his  mother  was  well.  She  had  not  been  sick  and  in  fact  was  at 
the  time  attending  the  trial.  Whether  or  not  the  telegram  had 
a  covert  meaning  does  not  appear,  but  it  does  appear  that  the 
defendant  at  once  put  the  deed,  that  his  parents  had  made  to 
him  on  Saturday,  on  record.  No  reason  is  given  why  it  was  not 
recorded  on  Monday,  April  16th  or  on  Saturday  the  14th,  the 
day  on  which  it  was  executed. 

The  only  debts  that  L.  B.  Perkins  scheduled  in  bankruptcy 
were  the  Vandiver  judgment  for  five  hundred  dollars  and  one 
debt  to  John  Kelly  for  thirty  dollars  or  forty  dollars.  Imme- 
diately after  L.  B.  Perkins  was  discharged  in  bankruptcy  he  paid 
the  debt  he  owed  Kelly,  and  told  him  he  had  gotten  rid  of  the 
Vandiver  judgment  by  the  discharge  in  bankruptcy,  and  that 
he  was  then  going  over  to  the  collector's  office  "to  pay  my  taxes." 
The  defendant,  the  son,  is  charged  with  a  knowledge  of  the 
fraudulent  character  and  intent  of  the  conveyance  of  his  par- 
ents to  him,  and  yet  he  does  not  even  take  the  stand  in  his  own 
behalf  in  this  case.  Under  such  circumstances  there  is  no  room 
for  reasonable  men  to  fairly  differ  as  to  the  character  of  the  deed 
from  L.  B.  Perkins  and  wife  to  their  son,  the  defendant.  They 
knew  and  he  knew  the  Vandiver  case  was  set  for  trial  the  next 
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week,  and  Mrs.  Perkins  was  candid  and  guileless  enough  to  say 
that  they  knew  the  case  had  been  decided  against  them  once, 
and  they  didn't  know  what  would  happen. 

When  a  father  strips  himself  of  everything  he  owns  that  is 
subject  to  execution,  in  the  face  of  a  suit  "^^^  pending  ajgainst 
him  and  about  to  be  tried,  and  conveys  his  property  to  his  son, 
in  alleged  payment  of  a  very  vague  and  uncertain  claim  for 
services  that  had  been  rendered  to  him  by  his  son  years  before, 
it  is  a  fair  circumstance  to  be  considered  in  determining  the 
bona  fides  of  the  conveyance :  Robinson  v.  Dryden,  118  Mo.  534, 
24  S.  W.  448.  And  when  such  circumstances  are  added  to  the 
other  facts  present  in  this  record  and  herein  referred  to,  there 
is  no  room  left  for  doubt  as  to  the  character  of  the  conveyance. 

There  is  abundant  evidence  to  support  the  finding  of  the 
chancellor,  and  finding  no  errors  of  law  in  the  record,  the  judg- 
ment of  the  circuit  court  is  affirmed. 

All  concur. 


Bankruptcy  proceedings  do  not  discharge  a  judgment  for  criminal 
conversation:  Colwell  v.  Tinker,  169  N.  Y.  531,  98  Am.  St.  Rep.  587; 
nor  a  judgment  for  the  maintenance  of  a  bastard;  McKittrick  v. 
Cahoon,  89  Minn.  383,  99  Am.  St.  Rep.  606. 

A  Sheriff's  Deed  transfers  all  the  title  which  the  defendant  held 
when  the  execution  lien  attached,  and  takes  precedence  over  subse- 
quent liens  and  transfers.  To  this  extent  the  deed  takes  effect  by 
relation,  and  must  be  treated  as  though  made  on  the  day  when  the 
lien  was  created:  Greer  v.  Wintersmith,  85  Ky.  516,  7  Am.  St.  Rep. 
613.  See,  too,  Edwards  v.  Thompson,  85  Tenn.  720,  4  Am.  St.  Rep. 
807.  On  the  conclusiveness  of  a  sheriff's  deed  as  to  the  matters 
therein  recited,  see  Willamette  Real  Estate  Co.  v.  Hendrix,  28  Or. 
485,  52  Am.  St.  Rep.  800;  Owen  v.  Baker,  101  Mo.  407,  20  Am.  St. 
Rep.  618;  Farrior  v.  Houston,  100  N.  C.  369,  6  Am.  St.  Rep.  597; 
Evans  v.  Robberson,  92  Mo.  192,  1  Am.  St.  Rep.  701. 

An  Officer's  Return  upon  an  execution  is  usually  conclusive  on  the 
parties  and  their  privies:  Rowe  v.  Hardy,  97  Va.  674,  75  Am,  St. 
Rep.  811;  Stewart  v.  Duncan,  47  Minn.  285,  28  Am.  St.  Rep.  367; 
3  Freeman  on  Executions,  sec.  364.  But  see  Henderson  v.  Henderson, 
133  Pa.  St.  399,  19  Am.  St.  Bep.  650. 
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LEE  V.  JONES. 

[181  Mo.  291,  79  S.  W.  927.] 

JURISDICTION— Constitutional  Question.— If,  at  the  time  an 
appeal  is  taken  the  supreme  court  has  not  passed  on  the  question 
of  the  constitutionality  of  a  verdict  by  three-fourths  of  the  jury 
in  a  civil  case,  there  is  a  constitutional  question  involved  which 
gives  the  supreme  court  jurisdiction  of  the  appeal,  and  the  court 
will  retain  and  decide  the  case,  although  such  constitutional  ques- 
tion is  decided  before  the  decision  in  the  case  on  appeal  is  reached. 
(p.  599.) 

NEGLIGENCE— Inference  from  Accident.— Negligence  on  the 
part  of  defendant  is  not  inferred  from  the  fact  that  a  child  is  in- 
jured on  a  public  street  in  a  collision  between  such  child  and  the 
defendant  on  his  bicycle.  In  such  case  the  defendant's  negligence 
must  be  proved,     (pp.  599,  600.) 

NEGLIGENCE— Inference  from  Injury  to  Child— Burden  of 
Proof. — The  fact  that  in  a  collision  between  a  child  on  foot  and  a 
man  on  a  bicycle  the  child  is  injured  does  not  shift  the  burden  of 
proof  from  the  child  to  the  man,  to  show  which,  if  either,  was  guilty 
of  negligence,  and  to  blame  for  the  accident,     (p.  600.) 

NEGLIGENCE— Contributory— Children.— If  an  injury  to  a 
child  in  a  collision  with  a  bicycle  is  due  alone  to  the  act  of  the 
child,  the  question  of  whether  a  child  nine  years  old  is  to  be  held 
responsible  as  for  contributory  negligence  cannot  be  considered,  (pp. 
600,  601.) 

C.  M.  Napton  and  Judson  &  Green,  for  the  appellant. 

A.  E.  Taylor,  for  the  respondent. 

^3  VALLIANT,  J.  The  petition  states  that  the  plaintiff, 
a  boy  nine  years  old  was  lawfully  on  Cardinal  ^^^^  avenue,  a 
public  street  in  St.  Louis  on  July  20,  1895,  and  the  defendant 
"negligently  rode  and  drove  a  bicycle,  on  which  he  was  mounted, 
violently  and  with  great  speed  and  force  against  the  plaintiff's 
face  and  jaw,"  and  thereby  inflicted  certain  injuries,  for  which 
he  asks  damages. 

The  answer  is  a  general  denial,  followed  by  a  detailed  state- 
ment going  to  show  that  the  accident  was  not  caused  by  any 
act  of  the  defendant,  but  by  the  negligent  act  of  the  plaintiff 
running  against  the  defendant's  bicycle  knocking  it  down  and 
throwing  the  defendant  into  the  street.     Reply,  general  denial. 

At  the  trial  the  plaintiff's  testimony  tended  to  prove  as  fol- 
lows: Cardinal  avenue  is  a  public  street  in  the  western  part 
of  the  city;  it  begins  at  Olive  street  and  runs  south,  crossing 
Pine,  which  is  the  street  next  south  of  Olive.  Halfway  between 
Olive  and  Pine,  and  parallel  with  those  streets,  an  alley  crosses 
Cardinal  avenue.     The  plaintiff  and  two  other  boys  were  run- 
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ning  a  race  in  Cardinal  avenue,  the  plaintiff  being  on  foot,  the 
two  others  on  bicycles.  They  lined  up  for  the  race  on  the  east 
side  of  Cardinal  avenue,  near  the  intersection  of  Olive  street, 
to  run  south  toward  Pine  street,  the  plaintiff  being  near  the  cen- 
ter of  Cardinal  avenue,  the  boys  on  the  bicycles  being  between 
him  and  the  curb  of  the  east  sidewalk.  They  ran  from  the 
starting  point,  the  plaintiff  leading  in  the  race  and  looking  back 
from  time  to  time  over  his  left  shoulder  toward  his  competi- 
tors, and  when  they  reached  a  point  just  south  of  the  alley  the 
plaintiff  came  into  collision  with  the  defendant  who  was  riding 
a  bicycle  going  in  the  opposite  direction;  the  plaintiff's  jaw 
came  into  violent  contact  with  the  handle  of  the  defendant's 
bicycle,  with  the  result  that  the  plaintiff's  jawbone  was  broken 
and  the  defendant  was  thrown  into  the  street  with  his  bicycle 
upon  him. 

The  mother  of  the  plaintiff  testified  that  she  was  ^^^  stand- 
ing in  the  back  porch  of  the  house  at  the  northeast  corner  of 
Pine  street  and  Cardinal  avenue  looking  north  and  saw  the  boys 
lined  up  to  run  the  race;  that  she  raised  her  hand  to  call  her 
son  and  just  as  she  did  so  "some  object  flew  by  me  right  by 
the  porch;  I  saw  some  object  pass  me  rapidly,  I  could  not  tell 
what  it  was,  and  just  then  it  struck  Arthur  and  he  fell  to  the 
street."  She  said  that  when  the  object  struck  the  boy  they  "fell 
in  a  heap,  the  man  on  top  of  the  child."  On  cross-examination 
she  said  that  when  she  first  saw  the  boys  and  was  about  to  call 
her  son  they  were  at  the  head  of  the  street  in  a  line  to  start  the 
race  and  Arthur  had  his  head  turned  toward  the  other  boys 
ready  to  start,  but  when  the  collision  occurred  they  were  run- 
ning. 

The  plaintiff's  own  testimony  was :  "How  were  you  running — 
straight  down  the  street?  Yes,  sir.  How  were  you  with  ref- 
erence to  being  in  the  middle  of  the  street?  I  was  right  in  the 
middle.  Right  in  the  middle?  Yes,  sir.  What  were  you  do- 
ing when  you  were  struck?  I  was  looking  around.  Looking 
around  at  what?  At  Frankie  Fry.  Which  side  of  Frankie? 
Which  side  of  Frankie  were  you  on?  I  was  on  the  right  side. 
Which  side  of  Arthur  Prewitt  were  you  on  ?  I  was  on  the  right 
side.  They  were  both  between  you  and  the  east  curb  of  Car- 
dinal avenue?  Yes,  sir.  What  was  the  first  thing  you  knew 
about  being  hurt?  Something  struck  me  right —  Were  you 
looking  to  the  right  or—  No,  I  was  to  the  left.  Were  you 
looking  back  or  were  they  even  with  you  ?  I  was  looking  back. 
You  say  the  first  thing  you  realized  something  hit  you?  Yes, 
sir." 
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The  plaintiff's  evidence  also  showed  that  the  child  was  taken 
to  the  office  of  Dr.  Prewitt  which  was  very  near  and  while  the 
doctor  was  examining  the  injury  the  defendant  came  in  and 
told  the  doctor  that  he  had  run  into  the  boy,  but  disclaimed 
responsibility  for  the  act,  and  said  that  he  would  pay  the  doctor's 
bill. 

At  the  conclusion  of  the  plaintiff's  evidence  the  defendant  re- 
quested an  instruction  in  the  nature  of  a  demurrer  *®^  to  the 
evidence,  which  the  court  refused  and  defendant  excepted. 

Defendant's  testimony  was  to  the  effect  as  follows:  There 
was  an  establishment  at  the  southwest  corner  of  Olive  street  and 
Cardinal  avenue  where  bicycles  were  kept  for  sale  and  lessons 
in  bicycle  riding  were  given.  Defendant  for  some  two  weeks  or 
more  had  been  taking  lessons  at  that  establishment  in  the  art 
of  riding  a  bicycle,  and  on  this  occasion  was  practicing  riding 
in  the  street.  His  course  was  south  on  the  west  side  of  Car- 
dinal avenue  to  Pine  street,  thence  crossing  to  the  east  side  of 
the  avenue,  returning  passing  north  on  that  side  to  Olive  street, 
thence  west  to  the  point  of  beginning.  He  had  made  two  or 
three  of  these  circuits,  going  at  a  moderate  speed,  when,  after 
turning  north,  he  noticed  the  boys  in  the  street  and  to  avoid 
them  he  veered  his  course  to  the  west,  rang  and  continued  ring- 
ing the  bell  on  his  bicycle,  and  when  he  had  thus  reached  the 
middle  of  the  street,  still  veering  to  the  west  and  ringing  his 
bell,  the  plaintiff,  running  and  looking  backward,  ran  against 
defendant's  bicycle  and  threw  him  to  the  ground  with  the  bi- 
cycle on  top  of  him ;  the  plaintiff  himself  was  not  knocked  down, 
but  was  struck  in  the  face,  and  when  the  defendant  arose,  see- 
ing that  the  child  was  hurt  and  his  face  bleeding,  he  took  him 
to  a  doctor's  office  which  was  very  near,  and  while  there,  learn- 
ing the  mother  of  the  child  was  not  a  person  of  means,  he  re- 
quested the  doctor  to  do  whatever  was  necessary  and  send  his 
bill  to  him. 

The  cause  was  submitted  to  the  jury  on  an  instruction 
asked  by  the  plaintiff  to  the  effect  that  if  while  the  plaintiff 
was  in  the  street  defendant  rode  a  bicycle  against  him,  breaking 
his  jaw  and  injuring  his  teeth,  and  if  the  jury  further  find  from 
the  evidence  that  defendant  did  not  exercise  ordinary  care  in 
so  running  said  bicycle  against  the  plaintiff,  then  the  plain- 
tiff was  entitled  to  recover,  if  the  jury  should  find  that  at  the 
time  he  "was  exercising  ordinary  care  according  to  his  ^^^  age, 
intelligence  and  discretion,  and  such  care  as  a  boy  of  his  age, 
intelligence  and  discretion  ordinarily  uses  under  the  same  or  sim- 
ilar circumstances." 
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The  instructions  for  the  defendant  directed  a  verdict  in  his 
favor  -unless  the  jury  were  satisfied  by  a  preponderance  of  the 
evidence  that  the  plaintiff's  injuries  were  the  result  of  the  de- 
fendant's negligence  alone;  that  if  the  plaintiff's  negligence 
contributed  to  the  result  he  was  not  entitled  to  recover ;  that  the 
defendant  had  a  right  to  be  in  the  street  at  the  time  and  to  ride 
his  bicycle  there;  that  it  devolved  on  the  plaintiff  to  use  rea- 
sonable care  to  avoid  injury;  and  further,  that  if  the  injuries 
to  plaintiff  were  due  alone  to  his  own  negligence  in  running 
against  the  defendant  he  was  not  entitled  to  recover. 

There  was  a  verdict  for  the  plaintiff  for  fifteen  hundred  dol- 
lars, and  judgment  accordingly  from  which  defendant  appeals. 

The  appeal  was  taken  to  the  St.  Louis  court  of  appeals,  but 
when  the  attention  of  that  court  was  called  to  the  fact  that  only 
nine  of  the  jurors  concurred  in  the  verdict,  and  that  the  con- 
stitutionality of  such  a  verdict  was  challenged  in  the  circuit 
court,  the  court  of  appeals  transferred  the  cause  to  this  court. 
At  the  time  the  appeal  was  taken  this  court  had  not  passed  on 
the  question  of  the  constitutionality  of  a  verdict  by  three-fourths 
of  the  jurors  in  a  civil  cause  in  a  court  of  record;  therefore, 
there  was  a  constitutional  question  in  the  case  which  gave  this 
court  jurisdiction,  and  the  action  of  the  court  of  appeals  trans- 
ferring the  cause  to  this  court  was  right.  This  court  having 
jurisdiction  when  the  appeal  was  taken  will  retain  it.  But  since 
then  we  have  decided  that  under  our  constitution  three-fourths 
of  the  jurors  in  a  civil  suit  in  a  court  of  record  may  render  a 
valid  verdict,  and,  therefore,  that  is  no  longer  a  constitutional 
question  in  this  state. 

The  defendant  is  called  to  respond  in  damages  for  his  al- 
leged negligence  in  driving  his  bicycle  against  the  plaintiff. 
The  plaintiff's  right  to  recover  depends  on  ^^^  proof  of  the  al- 
legation that  the  defendant  was  guilty  of  negligence.  What 
proof  was  there  to  sustain  that  allegation?  The  law  does  not 
draw  an  inference  of  negligence  from  the  mere  fact  that  there 
was  a  collision  in  which  the  plaintiff  was  hurt :  Yarnell  v.  Kan- 
sas City  etc.  Ey.  Co.,  113  Mo.  570,  21  S.  W.  1,  18  L.  E.  A. 
599 ;  Carvin  v.  St.  Louis,  151  Mo.  334,  53  S.  W.  210.  Nor  does 
the  fact  that  the  plaintiff  was  a  child  and  the  defendant  a  man 
shift  the  burden  of  proof  from  the  plaintiff  to  the  defendant  to 
show  which,  if  either  of  them,  was  to  blame  for  the  accident. 
The  court  properly  stated  in  one  of  the  instructions  that  the  de- 
fendant had  the  right  to  ride  his  bicycle  in  the  street.  The 
plaintiff  in  his  petition  takes  the  same  position  in  reference  to 
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his  right  to  use  the  street  as  he  -vras  using  it.  Of  course  defend- 
ant had  no  right  to  allow  the  bicycle  to  come  into  contact  with 
the  plaintiff,  if  by  the  exercise  of  ordinary  care  he  could  have 
avoided  it.  But  what  evidence  is  there  that  he  did  not  exer- 
cise ordinary  care?  The  only  answer  the  plaintiff's  evidence 
gives  to  that  question  is,  "the  accident  occurred."  But  that  is 
no  answer.  The  evidence  of  plaintiff  does  not  show  that  the  de- 
fendant was  driving  his  bicycle  at  a  dangerously  high  speed;  it 
rather  shows  the  contrary.  True,  the  mother  of  the  plaintiff 
said  that  when  she  went  out  on  the  back  porch  she  saw  her  son 
and  the  other  boys  lined  up  at  the  head  of  the  street  to  start  the 
race;  "I  put  up  my  hand  to  call  him  and  just  as  I  did  some 
object  flew  by  me,  right  by  the  porch;  I  saw  some  object  pass 
me  rapidly,  I  could  not  tell  what  it  was,  and  just  then  it  struck 
Arthur  and  he  fell  on  the  street."  Be  it  remembered  she  was 
on  the  porch  in  the  rear — that  is,  at  the  north  end  of  the  house 
on  the  northeast  corner  of  Cardinal  avenue  and  Pine  street — 
while  the  boys  were  lined  up  for  the  race  at  or  near  Olive  street. 
If  this  object,  which  she  did  not  there  discern,  but  which  she 
afterward  learned  was  a  man  on  a  bicycle,  passed  her  so  rap- 
idly that  "just  then/'  that  is,  eo  instanto,  it  struck  the  child,  it 
must  have  passed  ^®  like  a  flash  of  light.  But  she  did  not 
mean  that,  because  she  immediately  afterward  said :  "They  were 
all  together,  so  far  as  I  was  capable  of  judging  from  the  porch ; 
they  were  all  in  line;  he  had  his  head  to  the  boy  ready  to 
start.  Q.  They  were  not  running  at  the  time?  A.  No,  sir. 
Q.  They  were  running  when  the  collision  took  place  ?  A.  Yes, 
sir;  they  were  running  then;  they  were  not  running  when  I 
came  on  the  porch."  The  collision  occurred  at  or  near  the  al- 
ley midway  between  Olive  and  Pine  streets.  The  children 
must  have  been  running,  therefore,  faster  than  the  defendant, 
because  they  ran  from  the  head  of  the  street  to  the  point  of  the 
collision,  while  the  defendant  was  going  from  the  porch  at  the 
north  end  of  the  house  to  the  same  point.  There  is  no  charge 
in  the  petition  that  the  defendant  was  going  faster  than  the  law 
allows,  and  but  for  the  expression  of  this  witness  that  he  "flew 
by,"  there  is  no  suggestion  in  the  evidence  of  any  negligence  in 
that  respect. 

Whilst  the  plaintiff's  evidence  does  not  point  to  any  act  of 
the  defendant  that  caused  the  collision  or  the  omission  of  any 
act  of  his  that  could  have  avoided  it,  it  does  point  to  an  act  of 
the  plaintiff  that  would  naturally  seem  to  produce  the  result. 
A  boy  running  a  race  in  a  public  street  with  his  face  turned 
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to  the  rear  so  that  he  cannot  see  whither  he  is  going  is  liable  to 
a  collision.  That  is  the  only  act  which  this  evidence  shows  to 
which  the  collision  in  question  may  fairly  be  attributed. 

Since  the  evidence  does  not  show  any  act  of  negligence  on  part 
of  defendant,  it  is  unnecessary  for  us  to  discuss  the  question  of 
whether  a  boy  nine  years  old  is  to  be  held  responsible  as  for  con- 
tributory negligence.  It  makes  no  difference  what  we  call  it 
or  what  character  we  attach  to  it  or  whether  or  not  it  entails 
responsibility;  if  it  is  the  act  of  the  child  alone  that  causes  the 
injury,  he  cannot  recover  of  the  defendant :  Pueschell  v.  Kansas 
City  etc.  Iron  Works,  79  Mo.  App.  459 ;  Barney  v.  Hannibal 
etc.  Ey.  Co.,  126  Mo.  373,  28  S.  W.  1069,  26  L.  R.  A.  847; 
Sherman  v.  Hannibal  etc.  Ry.  Co.,  72  Mo.  62,  37  Am.  Rep.  423. 

300  rjv^Q  court  should  have  given  the  instruction  asked  by  the 
defendant  in  the  nature  of  a  demurrer  to  the  evidence. 

The  judgment  is  reversed. 

Brace,  P.  J.,  and  Robinson,  J.,  concur. 
Marshall,  J.,  concurs  in  the  result. 


Negligence  is  not  Presvmed,  as  a  rule,  from  the  mere  happening  of 
an  accident:  See  Chicago  etc.  Ey.  Co.  v.  Eeilly,  212  111.  506,  ante, 
p.  243,  and  cases  cited  in  the  cross-reference  note  thereto. 

Negligence  in  Dealing  with  Children  is  the  subject  of  a  note  to 
Barns  v.  Shreveport  City  E.  E.  Co.,  49  Am.  St.  Eep.  406-433.  Chil- 
dren of  tender  years,  while  travelers  on  public  ways,  are  held  to 
that  degree  of  care  which  may  reasonably  be  expected  of  children 
of  their  age,  or  which  children  of  that  age  ordinarily  exercise:  Mc- 
Dermott  v.  Boston  Elevated  Ey.  Co.,  184  Mass.  126,  100  Am.  St. 
Eep.  548,  and  see  the  cases  cited  in  the  cross-reference  note  thereto. 
In  Jordan  v.  Grand  Eapids  Ey.  Co.,  162  Ind.  464,  102  Am.  St.  Eep. 
217,  a  boy  of  eight  years  of  age  who  climbed  upon  a  box-car  stand- 
ing on  a  sidetrack  to  watch  a  sale  of  horses  in  the  stockyards  near 
by  was  held  a  trespasser  to  whom  the  railroad  company  owed  no 
duty  except  to  refrain  from  intentional  or  reckless  injury. 
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STATE  V.  NELSOK 

[181  Mo.  340,  80  S.  W.  947.] 

CRIMINAL  TRIALS— Improper  Remarks  of  Court.— If,  in  a 

criminal  trial,  after  the  case  has  been  submitted  to  the  jury  and 
it  has  considered  the  facts  developed,  it  is  called  into  court,  and  is 
reminded  by  the  judge  that  this  is  the  third  trial  of  the  case,  that 
it  is  to  the  interest  of  society,  and  of  the  defendant,  and  of  every- 
body, that  a  verdict  be  reached,  and  the  judge  insists  that  an  effort 
should  be  made  to  make  a  verdict,  and  in  conclusion  admonishes 
the  jury  "to  get  together  and  make  a  verdict,"  the  remarks  con- 
stitute reversible  error,  as  tending  to  cause  the  surrender  of  the 
free  and  unbiased  judgment  of  at  least  some  of  the  jurors  upon  the 
conclusion  that  should  be  reached,     (p.  606.) 

W.  F.  Eiggs,  L.  C.  Boyle,  J.  Garner,  E.  Latshaw  and  F.  E. 
Burroughs,  for  the  appellant. 

E.  C.  Crow,  attorney  general,  and  C.  D.  Corum,  for  the  state. 

**^  FOX,  J.  The  indictment  in  this  case  was  found  hy  a 
grand  jury  of  Jackson  county,  Missouri,  and  was  filed  in  said 
criminal  court  on  the  fifth  day  of  January,  1900.  At  the  Jan- 
uary term,  1903,  of  said  court,  defendant  was  tried  and  con- 
victed of  murder  in  the  second  degree,  upon  such  indictment, 
and  punishment  assessed  at  ten  years  in  the  state  penitentiary. 
Motions  for  new  trial  and  in  arrest  of  judgment  were  duly 
filed,  and  being  overruled  by  the  court,  defendant  prosecutes  his 
appeal  to  this  court,  and  the  record  is  now  before  us  for  re- 
view. 

342  rpjjjg  prosecution  and  conviction  is  predicated  upon  an 
indictment  which,  omitting  caption,  is  as  follows:  "The  grand 
jurors  for  the  state  of  Missouri,  within  and  for  the  body  of  the 
county  of  Jackson,  upon  their  oath  present,  that  Joseph  Nelson, 
late  of  the  county  aforesaid  on  the  second  day  of  January,  1900, 
at  the  county  of  Jackson,  state  of  Missouri,  in  and  upon  one 
David  Jones  then  and  there  being,  feloniously,  willfully,  delib- 
erately, premeditatedly,  on  purpose  and  of  his  malice  afore- 
thought did  make  an  assault,  and  a  certain  Tevolving  pistol, 
which  was  then  and  there  loaded  with  gunpowder  and  leaden 
bullets,  and  by  him  the  said  Joseph  Nelson  in  his  hands  then 
and  there  had  and  held,  he  the  said  Joseph  Nelson  did  then 
and  there  feloniously,  willfully,  deliberately,  premeditatedly, 
and  of  his  malice  aforethought,  discharge  and  shoot  off  at, 
upon  and  against  him,  the  said  David  Jones,  and  him,  the  said 
David  Jones,  with  the  leaden  bidlets  aforesaid,  out  of  the  pistol 
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aforesaid,  then  and  there,  by  force  of  the  gunpowder  aforesaid, 
by  the  said  Joseph  Nelson  shot  off  and  discharged  as  aforesaid, 
then  and  there  feloniously,  willfully,  deliberately,  premedi- 
tatedly,  on  purpose  and  of  his  malice  aforethought,  did  strike, 
penetrate  and  wound  the  said  David  Jones  in  and  upon  the 
body  of  him,  the  said  David  Jones,  thus  and  thereby  then  and 
there,  feloniously,  will  f idly,  deliberately,  premeditatedly,  on 
purpose  and  of  his  malice  aforethought,  giving  to  him,  the  said 
David  Jones,  with  the  leaden  bullets  aforesaid,  so  as  aforesaid 
discharged  and  shot  off  out  of  the  pistol  aforesaid,  by  the  said 
Joseph  Nelson  one  mortal  wound,  of  which  said  mortal  wound 
the  said  David  Jones,  from  the  second  day  of  January,  in  the 
year  aforesaid  until  the  second  day  of  January  in  the  year  afore- 
said did  languish,  and  languishing  did  live,  on  which  said  sec- 
ond day,  in  the  year  aforesaid,  the  said  David  Jones,  at  the 
county  of  Jackson,  and  state  of  Missouri,  **^  of  the  mortal 
wound  aforesaid,  died;  and  so  the  grand  jurors  aforesaid  do 
say  that  the  said  Joseph  Nelson,  him,  the  said  David  Jones,  at 
the  county  and  state  aforesaid,  in  the  manner  and  by  the  means 
aforesaid,  feloniously,  willfully,  deliberately,  premeditatedly, 
on  purpose  and  of  his  malice  aforethought,  did  kill  and  murder ; 
against  the  peace  and  dignity  of  the  state/' 

This  is  the  second  appeal  in  this  cause,  and  it  is  conceded  by 
appellant,  as  well  as  by  the  state,  that  the  facts  developed  in 
the  trial  of  this  cause  are  substantially  the  same  as  they  appear 
in  the  record  of  the  former  appeal;  hence,  it  can  serve  no  use- 
ful purpose  to  burden  this  opinion  with  a  restatement  of  the 
facts:  See  State  v.  Nelson,  166  Mo.  191,  89  Am.  St.  Rep.  681, 
65  S.  W.  749. 

The  facts,  in  connection  with  the  action  of  the  court,  during 
the  progress  of  the  trial,  will  be  given  proper  attention  in  the 
course  of  the  opinion. 

This  appeal  presents  two  propositions  for  solution:  1.  It  is 
urged  that  the  indictment  is  fatally  defective,  and  charges  no 
offense  against  the  laws  of  this  state ;  2.  That  the  statements 
or  remarks  of  the  trial  court  to  the  jury,  in  respect  to  their 
duty  in  reaching  a  verdict,  constituted  prejudicial  error,  which 
warrants  the  reversal  of  the  judgment. 

Upon  the  former  appeal,  the  validity  of  the  indictment  was 
not  called  in  question;  however,  this  court  held  it  was  sufficient. 
Upon  this  appeal  it  is  earnestly  urged  that  the  indictment  is 
fatally  defective  and  fails  to  charge  any  offense  against  the  laws 
of  the  state. 
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We  have  carefully  considered  the  views  expressed  by  counsel 
for  appellant  \jpon  this  proposition,  have  read  and  considered 
the  allegations  in  the  indictment  with  a  marked  degree  of  in- 
terest, and  have  reached  the  conclusion  that  the  indictment  suffi- 
ciently charges  the  ^^*  defendant  with  the  infliction  of  the 
wounds  upon  the  deceased,  from  which  it  is  claimed  he  died. 

We  are  not  unmindful  of  what  this  court  held  in  State  v. 
Edwards,  70  Mo.  480;  it  is  apparent  from  a  comparison  of  the 
terms  used  in  the  indictment  before  us,  and  the  one  in  the  Ed- 
wards case,  that  they  can  be  clearly  distinguished.  The  in- 
dictment in  this  cause  is  sufficient. 

Upon  the  second  proposition,  to  fully  appreciate  the  action  of 
the  court  complained  of,  it  is  appropriate  that  we  quote  from 
the  disclosures  of  the  record  in  respect  to  that  contention.  The 
record  discloses  that  in  the  trial  of  this  cause  and  at  the  close 
of  the  argument,  "T'he  jury  retired  to  consider  their  verdict 
on  Saturday,  the  fourteenth  day  of  February,  1903,  at  1:30 
P.  M.  o'clock,  and  remained  out  until  Monday,  the  16th,  at 
10 :30  A.  M. 

"Sunday  intervened  between  the  day  the  jury  retired  and  re- 
turned into  court  with  the  verdict.  During  this  Sunday  the 
jury  were  kept  in  a  room  altogether,  and  separate  from  every- 
one else  at  the  hotel,  with  instructions  from  the  court  if  they 
should  arrive  at  a  verdict  on  Sunday  to  notify  him  and  he  would 
receive  it. 

"On  Monday,  the  sixteenth  day  of  February,  1903,  at  10:30 
A.  M.,  the  jury  being  brought  into  open  court,  the  following 
proceedings  were  had  and  done: 

"The  Court. — Have  you  agreed  upon  a  verdict? 

"Mr.  Ireland. — No,  sir. 

"The  Court. — You  have  been  unable  to  agree? 

"Mr.  Ireland. — We  have  been  unable  to  agree. 

"The  Court. — It  has  developed  here  in  the  case  this  is  the 
third  trial  of  this  case;  now,  it  is  to  the  interest  of  society,  and 
of  the  defendant  here,  and  to  everybody  concerned,  that  this 
matter  should  be  settled. 

"Now,  here  is  a  jury  of  twelve  intelligent  men  of  Jackson 
county;  unless  there  is  some  pride  of  opinion  in  the  way,  it 
looks  like  you  ought  to  make  a  verdict,  you  ought  to  make  an 
effort  to  get  together.  Get  together  ^"^^  and  make  a  verdict. 
Take  the  jury  back  to  their  room,  Mr.  Marshal.^' 

"Mr.  Gamer. — We  except  to  the  remarks  of  the  court" 
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After  the  remarks  of  the  court  complained  of,  about  4:30 
P.  M,  on  the  same  day,  the  jury  returned  into  court  their  ver- 
dict of  guilty. 

The  expression  of  this  court  has  been  uniform  and  unbroken 
in  strictly  maintaining  the  doctrine  that  the  province  of  the 
court  and  jury,  in  the  trial  of  a  cause,  are  distinct  and  separate. 
The  rule  is  clearly  stated  in  McPeak  v.  Missouri  Pac,  Ry.  Co., 
128  Mo.  617,  30  S.  W.  170.  It  was  said  in  that  case:  "The 
functions  of  the  court  and  of  the  jury  are  necessarily  separate 
and  distinct,  and  so  they  should  remain.  No  encroachment 
should  be  suffered  by  either  tribunal  upon  the  other,  for  in  this 
way  is  justice  best  administered.  This  court  has  ever  sedulously 
maintained  the  strict  line  of  demarcation  between  the  functions 
of  the  court  and  those  of  the  jury." 

It  will  be  observed  that  the  rule  quoted  was  announced  in  a 
civil  case,  and  there  is  certainly  no  reason  to  relax  it  in  a  crim- 
inal proceeding,  where  the  life  and  liberty  of  a  citizen  is  in- 
volved. 

In  State  v.  Alexander,  66  Mo.  164,  it  was  said:  "The  jury 
are  the  triers  of  the  facts,  and  the  court  has  no  more  right  to 
interfere  with  them  while  considering  of  their  verdict,  except 
in  open  court,  to  discharge  them  from  time  to  time,  or  in  the 
presence  of  the  accused  and  his  counsel,  to  instruct  them  as  to 
the  law  of  the  case,  than  the  jury  have  to  invade  the  province 
of  the  court." 

Black,  J.,  in  State  v.  Hill,  91  Mo.  428,  4  S.  W.  123,  said  that 
"the  object  of  a  jury  trial  is  to  get  the  free  judgment  of  the 
jurors  as  to  the  disputed  facts,"  and  the  cause  was  reversed  on 
the  ground  that  the  remarks  of  the  trial  judge  were  calculated 
to  interfere  with  the  fuU  expression  of  the  jurors  upon  the 
controverted  facts. 

It  is  thus  made  apparent  that  this  court  will  not  ***  sanction 
any  verdict,  where  there  has  been  in  any  respect,  or  in  the  slight- 
est degree,  any  invasion  by  the  trial  court  of  the  province  and 
functions  of  the  jury.  The  jury  are  the  triers  of  the  facts,  and 
the  sole  and  exclusive  judge  of  them,  and  if  the  constitutional 
guaranty  of  the  right  of  trial  by  jury  is  to  be  maintained  and 
preserved,  there  must  be  a  strict  adherence  to  the  rule  announced 
by  this  court  upon  the  subject  before  us  for  consideration. 

Tlie  remarks  of  the  court  to  the  jury  in  this  cause,  in  respect 
to  reaching  a  verdict,  clearly  fall  within  that  class  which  have 
tiniformly  been  condemned  by  this  court.  We  are  satisfied  that 
the  learned  and  esteemed  trial  judge  did  not  intend  to  invade 
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the  province  of  the  jury  in  the  trial  of  this  cause,  but  the  re- 
marks, doubtless,  were  the  result  of  a  commendable  anxiety  to 
speedily  dispose  of  criminal  causes,  which  are  so  often  delayed, 
at  great  cost  to  the  commonwealth.  However,  while  the  trial 
judge  in  his  remarks  to  the  jury  doubtless  was  actuated  by 
proper  motives,  and  we  do  not  impugn  them,  yet  they  cannot 
be  made  the  test  of  their  propriety.  Tiiey  must  be  measured  by 
the  langua^ge  employed,  and  from  the  use  of  it  a  fair  and  rea- 
sonable conclusion  deduced  as  to  the  tendency  to  interfere  with 
the  exercise  of  the  free  and  unbiased  judgment  of  the  jurors. 

We  are  fully  aware  of  the  many  instances  in  which  the  pa- 
itience  of  the  trial  judge  is  put  to  the  test;  but  this  does  not 
relieve  their  actions  from  proper  review  by  the  appellate  court, 
and  in  this  connection  the  expressions  of  the  supreme  court  of 
Arkansas  in  Southern  Ins.  Co.  v.  White,  58  Ark.  277,  24  S.  W. 
425,  are  very  appropriate :  "We  can  readily  understand  how  the 
patience  of  trial  judges  may  be  put  to  crucial  tests  by  the  seem- 
ing obstinacy  or  obtuseness  of  jurors  in  failing  to  agree  upon 
a  verdict  in  a  case  which,  to  the  jud(ge,  may  appear  of  easy  and 
ready  solution.  But,  nevertheless,  under  such  circumstances, 
the  court  must  suffer  and  endure;  and  if  it  ^'*''  finds  it  neces- 
sary to  give  the  jury  additional  instructions,  let  its  language 
be  circumscribed  by  the  constitution,  and  such  as  not  to  indi- 
cate that  the  jury  would  be  justified,  under  any  circumstances, 
in  bringing  in  a  verdict  merely  for  the  sake  of  expediency." 

In  this  cause,  after  the  jury  had  doubtless  been  considering 
the  facts  developed,  for  about  thirty-six  hours,  the  court  re- 
minded them  that  this  was  the  third  trial  of  this  case,  impressed 
upon  them  that  it  was  to  the  interest  of  society,  and  of  the  de- 
fendant  and  everybody  concerned,  that  a  verdict  be  reached, 
and  insisted  that  they  ought  to  make  an  effort  to  make  a  verdict, 
and  in  conclusion  said  to  them,  "Get  together  and  make  a  ver- 
dict." These  remarks,  under  the  circumstances,  by  the  presid- 
ing judge  whose  province  is  to  guide  the  jury  by  appropriate 
written  instructions  upon  the  law  applicable  to  the  facts  of  the 
case,  are  susceptible  of  but  one  interpretation,  that  their  tend- 
ency was  to  cause  the  surrender  of  the  free  and  unbiased  judg- 
ment of  at  least  some  of  the  jurors  upon  the  conclusions  that 
should  be  reached  in  the  cause. 

This  was  error  for  which  this  case  must  be  reversed.  This 
conclusion  finds  support,  in  addition  to  the  cases  herein  referred 
to,  in  Edens  v.  Hannibal  etc.  K.  K.  Co.,  72  Mo.  212 ;  Goodsell 
V.  Seeley,  46  Mich.  623,  41  Am.  Eep.  183,  10  N.  W.  44;  Ean- 
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dolph  V.  Lampkin,  90  Ky.  551,  14  S.  W.  538,  10  L.  E.  A.  87; 
State  V.  Punshon,  124  Mo.  448,  27  S.  W.  1111. 

There  is  also  complaint  made  as  to  the  order  of  introduction 
of  testimony.  It  is  urged  that  the  state  was  permitted  to  in- 
troduce testimony  which,  if  admissible  at  all,  should  have  been 
introduced  in  rebuttal.  "We  have  carefully  read  the  testimony 
introduced,  as  disclosed  by  the  record,  and  find  no  error  in  its 
introduction.  The  order  of  introduction  of  testimony  is  largely 
in  the  discretion  of  the  trial  court;  however,  we  suggest  it  is 
the  better  practice  that  evidence  be  introduced  in  the  order  rec- 
ognized by  the  well-settled  rules  of  evidence. 

For  the  error  indicated  in  this  opinion,  the  judgment  ^^^  in 
this  cause  is  reversed  and  the  cause  remanded. 

All  concur. 


The  Coercion  of  Jurors  until  they  agreed  upon  a  verdict  seems  to 
have  been  warranted  by  the  common  law,  but  this  doctrine  has  been 
repudiated  in  modern  times.  An  attempt  by  the  court  to  drive  the 
jurors  into  an  agreement  is  now  generally  regarded  as  a  ground  for 
a  new  trial:  People  v.  Sheldon,  156  N.  Y.  268,  66  Am.  St.  Kep.  564. 
See,  also.  State  v.  Smith,  99  Iowa,  26,  61  Am.  St.  Eep.  219;  Maury 
v.  State,  68  Miss.  605,  24  Am.  St.  Eep.  291. 


PACKAED  V.  HANNIBAL  AND  ST.  JOSEPH  EAILEOAD 

COMPANY. 

[181  Mo.  421,  80  S.  W.  951.] 

DEATH  "by  Wrongful  Act.— Eight  of  Action  given  by  statute 
to  sue  for  the  death  of  the  father  caused  by  wrongful  act  is  a  single 
and  absolute  right  in  the  widow  during  the  first  six  months  after 
such  death,  and  if  she  appropriates  the  right  to  sue  within  such 
time,  it  can  never  vest  in  her  minor  children,     (p.  611.) 

DEATH  by  Wrongful  Act— Widow's  Eight  of  Action— Bar  as 
to  CMldren. — If,  under  the  statute,  a  widow  is  given  the  right  to 
sue  for  the  wrongful  death  of  her  husband  within  six  months  there- 
after, and  upon  her  failure  to  do  so,  the  right  vests  in  their  minor 
child  or  children,  and  she  elects  to  exercise  her  right  and  suffers  a 
nonsuit  or  dismissal  of  her  suit,  she  may  then  renew  her  action  by 
a  new  suit  against  the  same  wrongdoer  or  another,  or  both  at  her 
option,  but  her  election  to  sue,  whether  successful  or  not,  forever 
cuts  off  the  right  of  action  of  the  children,     (p.  613.) 

DEATH  by  Wrongful  Act— Eight  of  Action  in  Widow— Elec- 
tion as  Bar  to  Children.— If  by  statute  a  widow  is  given  the  right 
to  sue  for  her  husband's  death  by  wrongful  act  within  six  months 
thereafter,  and  upon  her  failure  to  exercise  such  right  it  vests  in 


608  Ameeican  State  Eeports,  Vol.  103.      [Missouri, 

their  children,  the  election  of  the  widow  to  sue  one  person  within 
the  six  months  under  the  mistaken  impression  that  he  is  the  sole 
wrongdoer,  whether  she  is  successful  in  her  suit  or  not,  is  a  bar  to 
the  right  of  the  children  to  maintain  suit  thereafter  against  another 
person  on  the  ground  that  he  is  the  real  wrongdoer,     (p.  614.) 

I.  J.  Eingolsky  and  J.  A.  Harzfelt,  for  the  appellants. 

0.  M.  Spencer  and  Warren,  Dean,  McLeod  &  Holden,  for  the 
respondent. 

G.  S.  Grover,  amicus  curiae. 

'*24  GANTT,  P.  J.  The  appellants  in  this  case  are  the 
minor  children  of  James  I.  Packard  and  Sarah  Packard,  his 
wife.  The  father,  James  I.  Packard,  on  and  prior  to  February 
9,  1898,  was  in  the  employ  of  the  Chicago,  Rock  Island  and 
Pacific  Railway  Company,  hereafter  called  the  Rock  Island  com- 
pany, as  a  freight  switchman  and  brakeman  in  Kansas  City. 
His  duties  in  this  employment,  as  alleged  in  the  plaintiff's  peti- 
tion, were  to  work  on  the  top  of  freight-cars,  setting  brakes, 
coupling  and  cutting  out  cars,  and  generally  to  perform  the 
duties  of  a  switchman  in  handling  the  local  freight  business  of 
the  Rock  Island  Company.  This,  the  petition  alleges,  was  the 
duty  he  owed  to  his  employer,  the  Rock  Island  company,  and 
from  the  petition  it  further  appears  by  affirmative  allegation 
that  it  was  also  his  duty  to  his  employer,  from  time  to  time, 
to  accompany  Rock  Island  transfer  trains,  with  other  ''^^  Rock 
Island  employes  and  Rock  Island  switch  engines,  to  the  yards 
of  the  defendant,  the  Hannibal  and  St.  Joseph  Railroad  Com- 
pany,  herein  called  the  Hannibal  company,  in  said  city,  and 
there  deliver  the  cars  upon  the  tracks  of  the  Hannibal  company. 

While  engaged  in  this  work  on  February  9,  1898,  James  I. 
Packard  received  injuries  which  resulted  in  his  death  on  Feb- 
ruary 12,  1898,  in  Kansas  City,  Missouri,  leaving  these  appel- 
lants as  his  minor  children,  and  Sarah  Packard,  their  next 
friend  in  this  action,  as  his  widow. 

On  August  11,  1898,  one  day  prior  to  the  expiration  of  the 
first  period  of  six  months  after  his  death,  his  widow,  Sarah 
Packard,  elected  to  accept  the  benefits  given  by  Revised  Statutes 
of  1899,  section  2864,  and  brought  her  action  to  recover  the 
statutory  penalty  of  five  thousand  dollars  in  the  Jackson  circuit 
court,  against  the  Rock  Island  company,  which  action  in  due 
time  was  removed  to  the  United  States  circuit  court  of  the  west- 
ern division  of  the  western  district  of  Missouri,  and  was  there- 
after on  December  12,  1899,  duly  tried  on  the  pleadings  and 
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evidence  before  a  jury,  and  resulted  in  a  verdict  for  the  defend- 
ant, the  Eock  Island  company,  at  the  direction  of  the  court. 

The  answer  filed  by  the  Eock  Island  company  in  that  action 
raised  several  defenses,  and  it  is  not  apparent  from  the  record 
now  before  the  court  upon  which  of  the  issues  thus  raised  the 
learned  federal  court  directed  the  verdict.  But  it  is  sufficient  to 
say  the  record  shows  that  the  case  was  fully  heard  and  tried 
upon  the  merits,  resulting  in  a  judicial  finding  against  the 
plaintiff,  Sarah  Packard. 

Upon  February  9,  1899,  within  a  day  or  two  of  the  expira- 
tion of  one  year  from  the  death  of  said  James  I.  Packard,  and 
during  the  pendency  of  the  first-mentioned  action,  brought  by 
his  widow,  these  plaintiffs,  as  his  minor  children,  by  the  said 
Sarah  Packard  as  next  friend,  filed  the  present  action  in  the 
Jackson  circuit  '*^®  court  against  the  Hannibal  and  St.  Joseph 
Railroad  by  which  they  also  sought  to  appropriate  the  benefits 
of  said  statute,  and  to  claim  the  penalty  therein  defined.  In 
their  petition,  they  allege,  not  that  their  mother  had  failed  to 
sue,  as  the  wording  of  the  statute  runs,  but  that  she  had  failed 
to  sue  this  defendant,  the  Hannibal  company,  within  six  months, 
whereby,  as  it  is  claimed  by  them,  the  statutory  right  of  action 
had  passed  to  and  became  vested  in  the  minor  children.  Thus 
is  presented  the  situation  of  two  actions  pending  between  Feb- 
ruary 9,  1899,  and  December  12,  1899,  the  one  by  the  widow 
against  the  Rock  Island  company,  and  the  other,  by  the  minor 
children,  against  the  Hannibal  company,  and  both  based  upon  the 
same  identical  cause  of  action,  to  wit,  the  death  of  James  I. 
Packard. 

Under  the  admissions  made  by  the  plaintiff's  petition  and 
reply  the  trial  court  upon  the  motion  made  by  the  defendant, 
the  Hannibal  company,  for  a  judgment  on  the  pleadings,  ren- 
dered the  judgment  prayed  for,  holding  that  inasmuch  as  the 
pleadings  in  the  case  showed  as  a  matter  of  fact  that  the  widow 
did  sue  before  the  six  months  had  elapsed,  she  had  imder  the 
statute  appropriated  the  cause  of  action,  and  thereby  deprived 
her  children  of  the  right  to  maintain  an  action  in  their  own  be- 
half ;  that  her  intention  to  appropriate  the  benefits  of  the  statute 
was  manifested  in  the  most  solemn  manner  possible  by  bringing 
her  action  against  the  Eock  Island  company,  and  whether  she 
was  right  or  wrong  in  her  selection  of  the  defendant  was  not 
material.  Her  error,  if  such  it  was,  was  a  mistake  of  law,  and 
did  not  alter  the  fact  that  she  had  elected  to  appropriate  the 
benefit  of  the  statute  and  bring  the  action  and  had  thereby  de- 
prived her  children  of  that  right. 

Am.   St.   Rep.,   Vol.    103—39 
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1,  The  right  of  action  given  by  section  2864  of  the  Eevised 
Statutes  of  1899,  for  the  death  of  the  father  of  the  plaintiffs, 
is  a  single,  indivisible  right  to  sue  all  the  guilty  parties.  It 
rests  in  the  widow  or  the  minor  *^''  children  under  the  limita- 
tions fixed  by  the  statute  and  cannot,  and  does  not,  exist  concur- 
rently in  the  widow  and  the  children :  Coover  v.  Moore,  31  Mo. 
674;  Kennedy  v.  Burrier,  36  Mo.  128;  McNamara  v.  Slavens,  76 
Mo.  330;  Barker  v.  Hannibal  etc.  Ry.  Co.,  91  Mo.  86,  14  S.  W. 
280. 

During  the  first  six  months  after  the  death  of  the  husband 
and  father,  the  right  of  action  is  absolute  in  the  wife  alone.  If 
she  failed  to  bring  suit  upon  this  single  cause  of  action  within 
six  months  it  vests  in  the  minor  children  and  in  them  only.  It 
is,  however,  the  same  cause  of  action.  If  she  fails  to  sue  within 
the  six  months,  her  right  to  it  is  gone  and  that  of  the  children 
accrues:  Kennedy  v.  Burrier,  36  Mo.  128;  McNamara  v.  Slav- 
ens,  76  Mo.  330.  The  right  is  given  to  sue  any  and  all  per- 
sons whose  negligence  occasioned  the  death  of  the  husband  and 
father,  and  the  penalty  is  one  indivisible  sum,  to  wit,  five  thou- 
sand dollars. 

It  is  a  cause  of  action  created  by  the  statute  and  no  one  can 
sue  unless  he  or  she  brings  himself  or  herself  within  its  terms. 
This  court,  in  Barker  v.  Hannibal  etc.  Ry.  Co.,  91  Mo.  92,  14 
S.  W.  282,  said:  "The  right  of  the  husband  or  wife  to  sue  is 
absolute  for  and  during  the  six  months  after  the  death.  There- 
after it  is  within  the  year,  as  we  think,  a  conditional  right": 
Hamilton  v.  Hannibal  etc.  Ry.  Co.,  39  Kan.  56,  18  Pac.  57. 

The  only  question  presented  on  this  record  is.  Has  the  widow 
asserted  her  rights  under  the  statute?  Has  she  appropriated 
the  right  which  the  statute  gives  her  ?  If  she  has,  then  it  is . 
obvious  that,  under  the  admissions  made  by  the  plaintiffs  in 
their  petition  and  reply,  defendant's  motion  for  judgment  on 
the  pleadings  was  properly  sustained.  That  Mrs.  Packard 
brought  her  suit  against  the  Rock  Island  Railroad  within  the 
six  months  is  conceded,  but  the  contention  of  plaintiffs  is  that 
while  it  is  true  she  sued  the  Rock  Island,  she  did  not  sue  the 
Hannibal  and  St.  Joseph  company,  the  wrongdoer;  that  she 
failed  to  recover  because  she  sued  the  wrong  party,  and  there- 
fore she  did  not  appropriate  the  ^^®  right  of  action  against  the 
Hannibal  and  St.  Joseph  company. 

Considerable  stress  is  laid  by  counsel  for  the  minors  upon 
their  statement  that  the  Hannibal  company  was  the  wrongdoer, 
and  being  such  the  statute  points  with  unerring  aim  at  that 
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company  as  the  only  one  liable  for  the  penalty,  and  therefore 
there  could  have  been  no  appropriation  of  the  remedy  until  that 
remedy  or  suit  was  brought  against  the  wrongdoer,  or  Hannibal 
company.  This  claim  is  largely  predicated  upon  the  admitted 
fact  that  the  widow  was  unsuccessful  in  her  action  against  the 
Eock  Island.  It  is  not  questioned  that  she  sued,  but  the  claim 
is  advanced  that  as  she  did  not  sue  the  right  party,  she  in  law 
did  not  sue,  and  hence  the  right  devolved  upon  the  children. 

This  court,  in  McISTamara  v.  Slavens,  76  Mo.  331,  answered 
this  contention  in  these  words :  "It  is  a  cause  of  action  created 
by  the  statute  that  no  one  can  sue  unless  he  can  bring  himself 
within  its  terms.  It  is  not  a  joint  right  of  action  in  the  hus- 
band or  wife  and  the  children.  The  statute  gives  the  surviving 
husband  or  wife  six  months  within  which  to  elect  to  appropriate 
the  cause  of  action,  the  election  to  be  made  by  the  institution  of 
a  suit.  He  or  she  then  has  an  absolute  control  of  the  cause  of 
action  as  of  any  common-law  right  of  action  he  or  she  may  have, 
and  may  compromise,  release  or  otherwise  settle  the  matter  in 
controversy  with  the  defendant.  By  dismissing  her  suit,  the 
widow  did  not  lose  her  right  of  action,  nor  did  such  dismissal 
operate  to  transfer  it  to  the  children,  but  at  any  time  within  the 
six  months  she  might  have  instituted  another  suit.  Nothing  in 
the  foregoing  sections  warrants  any  other  construction.  By  the 
commencement  of  the  suit  by  the  mother,  within  six  months 
after  the  death  of  the  father,  the  right  of  the  children  was  for- 
ever taken  away.  Section  2121  (now  2864)  does  not  authorize 
the  children  to  sue  if  the  father  or  mother  fail  to  sue  and  re- 
cover. It  declares  that  the  forfeiture  may  be  sued  for  and  re- 
covered '*^®  by  the  children  if  the  father  or  mother  fail  to  sue 
within  six  months.  The  right  to  maintain  the  action  depends 
upon  the  failure  of  the  father  or  mother  to  sue,  not  upon  his 
or  her  failure  to  sue  and  recover.  If  he  or  she  should  sue,  and  the 
verdict  and  judgment  should  be  adverse  to  the  plaintiff,  it  would 
not  be  contended  that  the  children  could  then  maintain  an  ac- 
tion. The  evident  meaning  of  the  section  is  that  one  of  the 
two  classes  of  persons  named  shall  have  the  right  of  action,  and 
if  the  first  named  sue  within  the  time  prescribed,  that  is  an 
absolute  appropriation  of  the  right  by  that  party,  and  becomes  a 
vested  right,  subsisting  for  the  period  prescribed  as  a  limitation 
of  the  action.  This  seems  to  have  been  the  view  taken  of  that 
section  by  the  St.  Louis  court  of  appeals,  in  Shepard  v.  St. 
Louis  etc.  Ey.  Co.,  3  Mo.  App.  550.  AH  concurring,  the  judg- 
raent  is  affirmed." 
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In  Shepard  v.  St.  Louis  etc.  Ry.  Co.,  3  Mo.  App.  550,  which 
was  approved  by  this  court  in  McNamara's  case,  the  court  of 
appeals  says :  "If  the  widow  does  pursue  the  remedy,  though  in- 
effectually, her  right  vests  and  she  has  the  full  statutory  time. 
She  has  not  failed  'to  sue  within  six  months  after  such  death.' 
She  has  not  abandoned  the  right  to  the  minor  child." 

Mrs.  Packard  having  brought  her  suit  within  the  six  months, 
the  entire  cause  of  action  became  hers  absolutely  and  remained 
in  her  in  her  own  right  and  not  as  next  friend  of  her  children. 
She  had  made  the  election  required  by  the  statute  by  the  in- 
stitution of  Her  suit.  If  she  had  been  nonsuited  in  her  action 
brought  against  the  Rock  Island  within  the  six  months,  we 
think  there  can  be  no  doubt  that  at  any  time  within  the  year 
after  her  husband's  death  she  could  have  renewed  the  suit  by  a 
new  action  against  the  Rock  Island  or  the  Hannibal  company 
or  both  at  her  option.  Having  appropriated  the  right,  she  had 
absolute  control  of  it.  Her  right  of  action  was  against  all  whose 
negligence  caused  the  death  of  her  husband.  Having  plenary 
control  of  the  action  she  was  '^^  at  liberty  to  sue  them  all 
jointly  or  as  many  as  she  saw  fit.  It  is  true  there  could  be  but 
one  satisfaction,  but  until  satisfaction  all  the  negligent  parties 
were  liable  at  her  election.  Counsel  for  the  plaintiflEs  assume, 
however,  that  the  Rock  Island  was  not  the  wrongdoer  and  the 
Hannibal  company  was,  and  therefore  she  did  not  appropriate 
the  action  against  the  latter  because  she  did  not  sue  it  within 
the  six  months.  But  this  assumption  rests  only  in  the  opinion 
of  counsel  for  plaintiffs.  The  widow  in  whom  the  right  was 
vosted  determined  that  the  Rock  Island  company  was  the  wrong- 
doer, condemned  by  the  statute,  and  the  mere  fact  that  her  suit 
against  that  company  was  ineffectual  cannot  fix  the  liability  of 
the  Hannibal  company,  which  was  not  a  party  to  that  suit  nor 
bound  by  any  observations  the  learned  federal  judge  is  reported 
to  have  made  in  the  determination  of  the  Rock  Island  case.  It 
i&  entirely  possible  that  had  the  Hannibal  company  been  sued 
it  might  have  shown  a  state  of  facts  which  would  have  entirely  ex- 
onerated it  from  liability.  But  aside  from  all  this,  even  if  Mrs. 
Packard  did  fail  in  her  action  against  the  Rock  Island,  what 
evidence  is  that  that  the  Hannibal  company  was  the  wrongdoer  ? 
Why  did  she  fail?  Was  it  because  her  cause  was  not  properly 
presented,  either  with  the  necessary  evidence  or  upon  the  law — 
or  was  it  error  in  the  circuit  court  who  tried  the  case?  Surely 
it  cannot  be  seriously  urged  that  the  legal  standing  of  parties 
claiming  a  right  to  sue  under  this  statute  is  to  be  determined 


May,  1904.]     Packard  v.  Hannibal  etc.  E.  K.  Co.       .   G13 

by  the  success  or  failure  of  a  suit  between  other  parties,  to  which 
the  parties  to  this  suit  are  in  no  way  privies.  The  right  of  ac- 
tion is  single  and  not  concurrent  in  both  widow  and  children, 
but  in  the  widow  first,  and  then  under  certain  conditions  in 
the  children.  Now,  suppose  the  widow  had  recovered  judgment 
against  the  Eock  Island  and  that  company  had  paid  it,  could 
these  children  have  assumed,  as  they  now  do,  that  the  Hannibal 
company  was  the  wrongdoer  and  that  their  mother's  judgment 
against  ^^^  the  Eock  Island  was  not  binding  on  them  or  the 
Hannibal  company,  and  that  the  Eock  Island  was  not  guilty 
of  negligence,  and  they  proposed  to  show  it  by  suing  the  Hanni- 
bal company?  This  would  present  the  spectacle  of  the  widow 
suing  and  recovering  five  thousand  dollars  from  one  company, 
and  the  children  a  like  sum  from  another  company.  And  such 
must  be*  the  result  unless  it  be  held  that  the  statute  gives  only 
one  right  of  action,  and  that  when  the  widow  appropriates  that 
by  her  election  to  sue,  she  by  so  doing  deprives  the  children  of 
all  right  of  action  under  the  statute. 

Let  us  test  this  claim  by  another  example.  Suppose  Mrs. 
I'ackard,  in  her  suit  against  the  Eock  Island,  had  been  forced 
to  a  nonsuit  during  the  first  six  months  after  the  death  of  her 
l.usband  and  then  neglected  to  bring  another  suit  within  six 
months,  and  thereby,  according  to  plaintiffs'  contention,  her 
right  to  sue  was  forfeited,  and  the  right  of  action  passed  to  the 
children,  and  they  being  advised  that  the  United  States  circuit 
court  was  in  error,  had  brought  a  suit  against  the  Eock  Island 
within  the  year  in  a  different  court.  If  to  that  action  the  Eock 
Island  should  plead  that  the  widow  had  already  appropriated 
the  cause  of  action  and  the  children  could  not  sue,  and  the  chil- 
dren should  reply :  "True,  but  she  failed  to  recover,  hence  did 
iiot  sue  in  law,"  is  it  not  plain  that  the  reply  would  be  stricken 
out  on  motion,  because  this  court  had  already  announced  that 
it  was  not  necessary  to  show  the  husband  or  wife  had  recovered 
in  their  suits? 

We  think  that  by  bringing  her  suit  within  six  months  Mrs. 
Packard  clearly  evinced  her  intention  to  appropriate  the  cause 
of  action,  whether  successful  or  unsuccessful,  and  thereby  cut 
off  the  right  of  the  children  to  sue. 

This  precise  question  as  to  the  effect  of  suing  the  wrong  de- 
fendant as  evidence  of  the  widow's  intention  to  appropriate  the 
action  was  presented  in  Hayes  v.  Williams,  17  Colo.  465,  30 
Pac.  352.  The  statute  of  Colorado  "***  is  almost  a  rescript  of 
our  own,  the  only  difference  being  that  our  statute  gives  the 
widow  six  months  in  which  to  exercise  her  option,  while  the 
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Colorado  statute  gives  her  one  year,  and  the  general  limitation 
with  us  is  one  year,  while  in  Colorado  it  is  two  years.  In  that 
case  the  widow  within  the  first  year  sued  one  Anderson  and 
was  defeated,  and  then  within  the  two  years  sued  Williams,  and 
to  the  claim  that  she  had  not  commenced  her  suit  against  Will- 
iams in  the  first  year,  and  that  her  ineffectual  suit  against  An- 
derson would  not  keep  her  right  of  action  alive,  the  supreme 
court  answered  "The  real  question  is.  Has  the  widow  by  suit 
in  good  faith  within  one  year  asserted  her  intention  to  avail 
herself  of  the  statutory  privilege  conferred?  This  intention 
may  be  shown  as  fully  by  an  action  which  for  some  ulterior  rea- 
son ultimately  fails,  as  by  an  action  which  in  the  end  proves 
successful.  The  mere  fact  that  the  failure,  as  in  the  case  be- 
fore us,  is  due  to  an  excusable  mistake  in  suing  the  wrong  party 
instead  of  suffering  a  nonsuit  in  attempting  to  hold  the  right 
party  is  not  significant." 

So  say  we  in  this  case.  The  widow  having  appropriated  the 
one  single  indivisible  cause  of  action  given  by  the  statute 
within  six  months  after  her  husband's  death,  her  election  for- 
ever cut  off  the  plaintiffs,  the  children,  from  availing  them- 
selves of  that  right.     The  judgment  was  right  and  is  affirmed. 

All  concur. 


An  Action  by  a  Widow  for  the  death  of  her  husband  aa  barring  the 
rights  of  their  children  against  the  defendant  is  discussed  in  Daubert 
V.  Western  Meat  Co.,  139  Cal.  480,  96  Am.  St.  Rep.  154;  Nelson  v. 
Galveston  etc.  Ey.  Co.,  78  Tex.  621,  22  Am.  St.  Eep.  81.  Consult, 
also,  the  monographic  note  to  Brown  v.  Electric  Ey.  Co.,  70  Am.  St. 
Eep.  681-686. 


STATE  V.  MISSOUEI  TIE  AND  TIMBER  COMPANY. 

[181  Mo.  536,  80  S.  W.  933.] 

CONSTITUTIONAL  LAW— Payment  of  Laborers— Eight  to 
Contract. — A  statute  prohibiting  under  a  penalty  persons  or  corpora- 
tions engaged  in  private  enterprise  from  paying  employes  in  store 
orders  not  redeemable  in  money  is  unconstitutional  ag  an  interfer- 
ence with  the  right  to  contract,     (p.  628.) 

CONSTITUTIONAL  LAW— Payment  of  Laborers -Police 
Power — Bight  to  Contract. — A  statute  making  it  a  crime  for  "any 
person,  firm  or  corporation  to  issue,  pay  out,  or  circulate,  for  the 
payment  of  wages  for  labor,  any  order,  note,  check  or  other  evidence 
of  indebtedness,  or  other  obligation,  unless  the  same  is  negotiable 
and  redeemable  at  its  face  value  in  lawful  money,  by  the  person, 
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firm,  or  corporation"  issuing  it,  is  unconstitutional.  It  interferes 
with  or  abridges  the  right  of  persons  competent  to  contract  with 
each  other  with  respect  to  the  manner  in  which  employes  are  to  be 
paid  for  their  services.  Nor  can  it  be  upheld  as  a  police  regulation, 
when  applied  to  a  corporation  in  no  way  pursuing  a  public  business, 
nor  devoting  its  property  to  a  public  use.     (p.  630.) 

CONSTITUTIONAL  LAW.— Right  to  Labor  or  Employ  Labor 
and  Make  Contracts  with  respect  thereto,  upon  such  terms  as  may 
be  agreed  upon,  is  both  a  liberty  and  a  property  right,  and  is  in- 
cluded in  the  constitutional  guaranty  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law,  and 
cannot  be  arbitrarily  interfered  with,  although  it  is  to  be  enjoyed 
subject  to  reasonable  limitations  growing  out  of  duties  which  the 
individual  owes  to  society,     (p.  630.) 

J.  C.  Sheppard  and  Dmmiiig  &  Hamel,  for  the  appellant. 

E.  C.  Crow,  attorney  general,  and  S.  B.  Jeffries,  assistant 
attorney  general,  for  the  state. 

'^^  BUEGESS,  J.  The  defendant  is  a  corporation  duly  in- 
corporated under  the  laws  of  this  state,  and  was,  at  the  time 
of  the  commission  of  the  alleged  offenses  of  ^'^  which  it  was 
convicted,  engaged  in  the  tie  and  timber  business  in  Eipley 
county.  It  had  in  connection  with  its  timber  business  a  general 
supply  store  for  the  purpose  of  furnishing  supplies  to  its  em- 
ployes. 

The  information  upon  which  this  prosecution  is  based  con- 
tained four  counts,  which,  leaving  off  the  formal  parts,  are  as 
follows : 

"Now  comes  Thomas  F.  Lane,  prosecuting  attorney  within 
and  for  the  county  of  Eipley,  in  the  state  of  Missouri,  and  in- 
forms the  court,  under  his  oath  of  office  and  upon  his  own  in- 
formation and  belief,  that  the  Missouri  Tie  and  Timber  Com- 
pany is  a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Missouri,  and  was  such  dur- 
ing all  the  times  mentioned  in  this  information;  that  said  de- 
fendant corporation,  the  Missouri  Tie  and  Timber  Company, 
and  T.  J.  Henderson,  its  servant,  agent  and  officer,  on  the 

day  of  December,  1901,  at  the  said  county  of  Eipley, 

in  the  state  of  Missouri,  did  then  and  there  unlawfully  and 
wrongfully  issue,  pay  out  and  circulate,  for  the  payment  of 
wages  for  certain  labor  done  and  performed  by  one  H.  A,  Swee- 
ney for  the  Missouri  Tie  and  Timber  Company,  a  certain  order, 
check,  memorandum,  token,  evidence  of  indebtedness  and  obli- 
gation of  the  said  Missouri  Tie  and  Timber  Company,  which 
Eaid  order,  check,  coupon,  memorandum,  token,  evidence  of  in- 
debtedness and  obligation  so  paid  out  and  circulated  for  the 
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payment  of  the  wages  of  labor  of  the  said  H.  A.  Sweeney,  is 
described  as  follows : 

"  'Order  for  merchandise,  $5. 

"  'To  Missouri  Tie  and  Timber  Co. 

"  'Acct.     Order  of  H.  A.  Sweeney. 

"  '0.  K.     T.  W.  Beauchamp.     No.  1761C. 

"  'Merchandise   order. 

"  'Amounting  to  five  dollars,  at  the  store  of  Missouri  Tie  & 
Timber  Co.,  upon  conditions  named  on  back  of  this  book  and 
made  a  part  thereof. 

"  'Missouri  Tie  &  Timber  Co.,  please  furnish  myself  '*'**  or 

goods  at  your  store  to  the  amount  of  $5  and  charge 

same  to  my  account,  as  per  coupons  contained  in  this  book. 
These  coupons  to  be  detached  only  by  the  authorized  employes  of 
the  Missouri  Tie  &  Timber  Co.,  and  if  otherwise  detached,  to  be 
worthless.  H.  A.  SWEENEY.' 

"Said  order  book,  coupon,  token,  check,  memorandum,  evi- 
dence of  indebtedness  and  obligation,  containing  between  the 
covers  thereof,  one  hundred  five  cent  mercantile  coupons,  each 
of  which  is  described  as  follows : 

"  'Mercantile  Coupon  5  Cents. 

*'  'Mo.  Tie  &  Timber  Co. 

'"No.  1761C.' 

"That  said  check,  coupon,  token,  memorandum,  evidence  of 
indebtedness  and  obligation,  so  paid  out  for  the  wages  of  labor 
as  aforesaid,  by  the  said  Missouri  Tie  and  Timber  Company, 
and  J.  T.  Henderson,  as  aforesaid,  is  not  redeemable  in  lawful 
money  of  the  United  States,  at  its  face  value.  Contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state. 

"Now  comes  Thomas  F.  Lane,  prosecuting  attorney,  within 
and  for  the  county  of  Ripley,  in  the  state  of  Missouri,  and  in- 
forms the  court  under  his  oath  of  office  and  upon  his  own  infor- 
mation and  belief,  that  the  Missouri  Tie  and  Timber  Company 
is  a  corporation  duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Missouri,  and  was  such  during  all 
the  times  mentioned  in  this  information;  that  said  defendant 
corporation,  the  Missouri  Tie  and  Timber  Company,  and  J.  T. 

Henderson,  its  servant,  agent  and  officer,  on  the  day  of 

December,  1901,  at  the  said  county  of  Ripley,  in  the  state  of 
Missouri,  did  then  and  there  unlawfully  and  wrongfully  issue, 
pay  out  and  circulate,  for  the  payment  of  wages  for  certain 
labor  done  and  performed  by  one  E.  H.  Day,  for  the  said  Mis- 
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Bouri  Tie  and  Timber  Company,  a  certain  order,  check,  memo- 
randum, ^*^  token,  evidence  of  indebtedness  and  obligation  of 
the  said  Missouri  Tie  and  Timber  Company,  which  said  order, 
check,  coupon,  memorandum,  token,  evidence  of  indebtedness 
and  obligation  so  paid  out  and  circulated  for  the  payment  of 
the  wages  of  labor  of  the  said  E.  H.  Day,  is  described  as  follows, 
to  wit: 

"  'Order  for  Merchandise,  $5. 

"  'To  Missouri  Tie  &  Timber  Co. 

"  'Acct.  Order  of  E.  H.  Day. 

"  '0.  K.     T.  W.  Beauchamp,  No.  1810C. 

"  'Merchandise   order. 

"  'Amounting  to  five  dollars,  at  the  store  of  Missouri  Tie  & 
Timber  Co.,  upon  conditions  named  on  back  of  this  book  and 
made  a  part  hereof. 

"  'Missouri    Tie  &    Timber    Co.,    please    furnish   myself    or 

goods  at  your  store  to  the  amount  of  $5  and  charge 

same  to  my  account,  as  per  coupons  contained  in  this  book. 
These  coupons  to  be  detached  only  by  the  authorized  employes  of 
the  Missouri  Tie  &  Timber  Co.,  and  if  otherwise  detached,  to  be 
worthless.  E.  H.  DAY.' 

"Said  order  book,  coupon,  token,  check,  memorandum,  evi- 
dence of  indebtedness  and  obligation,  containing  between  the 
covers  thereof  one  hundred  five  cent  mercantile  coupons,  each  of 
which  is  described  as  follows: 

"  'Mercantile  Coupon,  5  cents. 

«  'Mo.  Tie  &  Timber  Co. 

«'No.  1801C.' 

"That  said  check,  coupon,  token,  memorandum,  evidence  of 
indebtedness  and  obligation,  so  paid  out  and  circulated  for  the 
wages  of  labor  as  aforesaid,  by  the  said  Missouri  Tie  and  Timber 
Company,  and  J.  T.  Henderson,  as  aforesaid,  is  not  redeemable 
in  lawful  money  of  the  United  States,  at  its  face  value.  Con- 
trary to  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state. 

"Now  comes  Thomas  F.  Lane,  prosecuting  attorney, 
^^  within  and  for  the  county  of  Eipley,  in  the  state  of  Mis- 
souri, under  his  oath  of  office  and  upon  his  own  information 
and  belief,  and  informs  the  court  that  the  Missouri  Tie  and 
IHmber  Company  is  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  state  of  Missouri,  and  was 
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such  corporation  during  all  the  times  mentioned  in  this  informa- 
tion. That  said  defendants,  the  Missouri  Tie  and  Timber  Com- 
pany, and  J.  T.  Henderson,  one  of  its  servants,  agents  and  offi- 
cers, on  or  about  the  twenty-seventh  day  of  December,  1901,  at 
the  county  of  Eipley  and  state  of  Missouri,  did  then  and  there 
unlawfully  and  wrongfully  refuse  and  fail  to  redeem  in  lawful 
money  of  the  United  States  a  certain  memorandum,  token,  or- 
der, check,  obligation  and  evidence  of  indebtedness,  to  wit,  an 
order  for  merchandise  on  and  to  the  said  Missouri  Tie  and  Tim- 
ber Company  in  the  form  of  a  merchandise  coupon  check  book 
to  the  amount  of  five  dollars,  which  said  coupon  check  book 
contained  one  hundred  coupons,  each  for  the  sum  of  five  cents; 
which  merchandise  coupon  check  book  had  theretofore  been  is- 
sued, paid  out  and  put  into  circulation,  by  the  said  Missouri  Tie 
and  Timber  Company,  indorsed  by  one  T.  W.  Beauchamp,  a 
servant  and  agent  of  said  defendant  corporation,  and  delivered 
to  one  H.  A,  Sweeney  for  the  payment  to  him  of  wages  for  labor 
done  and  performed  by  the  said  H.  A.  Sweeney,  for  and  at  the 
request  of  the  said  Missouri  Tie  and  Timber  Company.     That 

s-aid  merchandise  coupon  check  book  was,  on  the  day  of 

December,  1901,  by  H.  A.  Sweeney,  the  owner  thereof,  for  a 
valuable  consideration,  sold  and  delivered  to  W,  A.  Leach  & 
Company,  a  firm  composed  of  W.  A.  Leach  and  Jacob  Hardcastle ; 
that  afterward,  to  wit,  on  or  about  the  twenty-seventh  day  of 
December,  1901,  W.  A.  Leach  on  behalf  of  the  firm  of  W.  A. 
Ijeach  &  Company,  duly  presented  said  merchandise  coupon 
check-book,  heretofore  described,  to  J.  T.  Henderson,  servant, 
agent  and  officer  of  the  said  Missouri  Tie  and  Timber  Company, 
at  the  usual  place  '^'^  of  business  and  general  office  of  said  Mis- 
souri Tie  and  Timber  Company,  in  Ripley  county,  Missouri, 
during  the  business  hours  of  said  day,  and  demanded  payment 
therefor  in  lawful  money  of  the  United  States,  which  was  then 
and  there  refused  by  the  said  J.  T.  Henderson,  servant,  agent 
and  general  manager  of  the  defendant  Missouri  Tie  and  Timber 
Company,  as  aforesaid;  which  said  refusal  and  failure  to  re- 
deem said  merchandise  coupon  book,  in  lawful  money  of  the 
United  States,  as  aforesaid,  was  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state. 

"Now  comes  Thomas  F.  Lane,  prosecuting  attorney,  within  and 
for  the  county  of  Ripley,  in  the  state  of  Missouri,  under  his  oath 
of  office  and  upon  his  own  information  and  belief,  and  informs 
the  court  that  the  Missouri  Tie  and  Timber  Company  is  a  cor- 
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poration  duly  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Missouri,  and  was  such  corporation  dur- 
ing all  the  times  mentioned  in  this  information.  That  said 
defendants,  the  Missouri  Tie  and  Timber  Company,  and  J.  T. 
Henderson,  one  of  its  servants,  agents  and  officers,  on  the  four- 
teenth day  of  Januar}-,  1902,  at  the  county  of  Eipley  and  state 
of  Missouri,  did  then  and  there  unlawfully  and  wrongfully  refuse 
and  fail  to  redeem  in  lawful  money  of  the  United  States  a  cer- 
tain memorandum,  token,  order,  check,  obligation  and  evidence 
of  indebtedness,  to  wit,  an  order  for  merchandise  on  and  to  the 
said  Missouri  Tie  and  Timber  Company,  in  the  form  of  a  mer- 
chandise coupon  check-book  numbered  1801C  to  the  amount  of 
five  dollars,  which  said  coupon  check-book  contained  one  hun- 
dred coupons,  each  for  the  sum  of  five  cents;  which  merchan- 
dise e'oupon  check-books  had  theretofore  been  issued,  paid  out 
and  put  in  circulation  by  the  said  Missouri  Tie  and  Timber 
Company,  indorsed  by  one  T.  W.  Beauchamp,  a  servant  and 
agent  of  said  defendant  corporation,  and  delivered  ^'^^  to  one 
E.  H.  Day  for  the  payment  to  him  of  wages  for  labor  done  and 
performed  by  the  said  E.  H.  Day,  for  and  at  the  request  of  the 
said  Missouri  Tie  and  Timber  Company.  That  said  merchan- 
dise coupon  check-book  was  on  the day  of  December,  1901, 

by  E.  H.  Day,  the  owner  thereof,  for  a  valuable  consideration, 
sold  and  delivered  to  "W.  A.  Leach  &  Company,  a  firm  composed 
of  W.  A.  Leach  and  Jacob  Hardcastle;  that  afterward,  to  wit, 
on  the  fourteenth  day  of  January,  1902,  W.  A.  Leach,  on  be- 
half of  the  firm  of  W.  A.  Leach  &  Company,  duly  presented 
said  merchandise  coupon  check-book,  heretofore  described,  to 
J.  T.  Henderson,  servant,  agent,  and  officer  of  the  said  Missouri 
Tie  and  Timber  Company,  at  the  usual  place  of  business  and 
general  office  of  said  Missouri  Tie  and  Timber  Company,  in 
Eipley  county,  Missouri,  during  the  business  hours  of  said  day, 
and  demanded  payment  therefor  in  lawful  money  of  the  United 
States,  which  was  then  and  there  refused  by  the  said  J.  T.  Hen- 
derson, servant,  agent  and  general  manager  of  the  defendant, 
Missouri  Tie  and  Timber  Company,  as  aforesaid;  which  said  re- 
fusal and  failure  to  redeem  said  merchandise  coupon  book,  in 
lawful  money  of  the  United  States,  as  aioresaid,  was  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

The  case  was  dismissed  as  to  T.  J.  Henderson,  and  by  consent 
of  the  other  parties,  a  jury  was  waived,  the  cause  tried  by  the 
court,  the  defendant  found  guilty  upon  each  count  in  the  in- 
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formation,  and  its  punishment  fixed  at  a  fine  of  fifty  dollars 
upon  each  count.  Defendant  appealed  the  case  to  the  St.  Louis 
court  of  appeals,  from  which  it  was  transferred  by  that  court 
to  the  supreme  court. 

The  case  was  tried  upon  the  following  agreed  statement  of 
facts: 

«4«  "AGREED  STATEMENT  OF  FACTS. 

"It  is  hereby  stipulated  and  agreed  by  and  between  the  par- 
ties hereto,  that  the  charges  in  the  information  against  the  de- 
fendant filed  herein,  and  each  and  every  count  thereof,  be  sub- 
mitted to  the  court,  waiving  a  jury,  for  its  finding  and  judg- 
ment upon  the  following  agreed  statement  of  facts:  That  de- 
fendant is  a  corporation  doing  business  in  Ripley  county,  Mis- 
souri, and  on  the day  of  December,  1901,  had  in  its  em- 
ploy, H.  A.  Sweeney,  cutting  and  hauling  ties  and  putting  same 
on  defendant's  railroad ;  that  in  payment  for  his  wages  for  such 
labor  defendant  issued  to  said  H.  A.  Sweeney  a  certain  order, 
check,  memorandum,  token,  obligation  or  evidence  of  indebted- 
ness, which  is  in  words  and  figures  as  follows,  to  wit: 

« 'ORDER  FOR  MERCHANDISE,  $5. 
"  'To  Missouri  Tie  &  Timber  Co. 

"  'Acct.  order  of  IT.  A.  Sweeney. 

"'0.  K.  T.  W.  Beauchamp,  No.  1761C. 

"  'Merchandise  order 

"  'Amounting  to  five  dollars  at  the  store  of  Missouri  Tie  & 
Timber  Co.  upon  conditions  named  in  the  back  of  this  book  and 
made  a  part  hereof.' 

"That  the  back  of  said  book  is  in  words  and  figures  as  fol- 
lows, to  wit: 

"  'Missouri   Tie  &   Timber   Co.   please    furnish    myself    or 

goods  at  your  store  to  the  amount  of  $5.00  and  charge 

same  to  my  account  as  per  coupons  contained  in  this  book.  These 
coupons  to  be  detached  only  by  the  authorized  employes  of  the 
Missouri  Tie  &  Timber  Co.,  and  if  otherwise  detached  to  be 
worthless.  H.  A.  SWEENEY.' 

"Thai  said  order  book,  token,  check,  memorandum,  obliga- 
tion or  evidence  of  indebtedness  contained  between  its  covers 
one  hundred  five  cent  mercantile  coupons,  each  of  which  is  de- 
scribed as  follows,  to  wit :  •  ,    ,        . 

"'Mercantile  Coupon  5  Cents.  .       •  .     . 

"'Mo.  Tie  &  Timber  Co.    ."       .  .,.    .   ,/.^  . 

"'No.  1771C.'  ,'         '  :" 

^^''^  "It  is  further  stipulated  and  agreed  that  said  check,  or- 
der, token,  memorandum,  obligation  or  evidence  of  indebtedness 
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was  not  redeemable  in  lawful  money  of  the  United  States  at  its 
face  value,  and  the  same  was  in  truth  and  in  fact  issued  by  de- 
fendant to  said  H.  A.  Sweeney  in  payment  to  him  as  wages  for 
his  labor.  It  is  further  agreed  as  to  third  and  fourth  counts 
that  defendant  has  an  irregular  pay-day  once  in  every  month, 
and  that  if  an  employe  on  such  pay-day  holds  one  of  the  above 
described  checks,  tokens,  memoranda,  obligations  or  evidences 
of  indebtedness  or  a  balance  thereof,  the  same  will  be  and  is 
paid  to  such  employe,  in  cash  on  his  demand;  but  that  said  de- 
fendant will  not  pay  such  check,  memorandum,  obligation  or 
evidence  of  indebtedness  in  cash  when  held  or  presented  by  any 
other  person  than  the  one  to  whom  it  was  issued  in  the  first 
instance,  but  will  exchange  goods  therefor.  It  is  further  agreed 
that  on  the  twenty-seventh  day  of  December,  1901,  W.  A. 
Leach  was  the  legal  owner  and  holder  of  the  above-described 
check,  token,  memorandum,  obligation  or  evidence  of  indebted- 
ness for  value,  and  that  on  said  day,  during  the  business  hours 
of  the  day,  the  said  Leach  presented  the  same  at  the  place  of 
business  of  defendant,  and  demanded  payment  thereof  in  law- 
ful money  of  the  United  States,  and  that  defendant  then  and 
there  refused  to  pay  the  same  in  cash. 

"It  is  further  agreed  that  defendant  keeps  in  stock  hundreds 
of  dollars  in  amounts  of  checks,  tokens,  memoranda,  obliga- 
tions or  evidences  of  indebtedness  of  like  character  and  purport 
as  the  one  above  specifically  described,  and  that  the  same  are 
issued  only  to  employes  of  defendant,  in  payment  of  wages  for 
labor,  and  then  only  when  such  employes  have  amounts  due 
them  for  labor  et^ual  or  greater  than  the  amount  of  such  check, 
token,  memorandum,  obligation  or  evidence  of  indebtedness  is- 
sued to  them  at  such  times. 

"That  in  order  to  save  a  large  amount  of  bookkeeping  said 
company  has  printed  and  issues  the  coupon  *''**  books  in  evi- 
dence, and  that  no  laborer  is  compelled,  induced,  coerced  or  re- 
quired to  take  any  coupon -book  or  books  in  payment  of  his  wages 
or  to  trade  at  the  store  of  the  company  imless  he  so  desires." 

The  court,  at  the  instance  of  the  state,  declared  the  law  to 
be  as  follows: 

"1.  The  court  declares  the  law  to  be  upon  the  first  count  in 
the  information  in  this  case  as  follows:  That  if  you  shall  be- 
lieve and  find  from  the  evidence,  that  defendant,  Missouri  Tie 
and  Timber  Company,  was  a  corporation,  doing  business  in 
Ripley  county,  Missouri,  and  that  defendant,  T.  J.  Henderson, 
was  its  servant,  agent  and  general  mana,ger,  and  that  said  cor- 
poration, by  and  through  its  servant,  agent  and  general  man- 
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ager,  J.  T.  Henderson,  did  on  said day  of  December,  1901, 

at  the  said  county  of  Ripley,  and  state  of  Missouri,  unlawfully 
and  wrongfully  issue  and  pay  out,  and  circulate  for  the  payment 
of  wages  for  labor  done  and  performed  by  H.  A.  Sweeney  for 
defendant,  the  said  Missouri  Tie  and  Timber  Company,  a  certain 
order,  check,  memorandum,  evidence  of  indebtedness  or  obliga- 
tion of  said  defendant,  the  said  Missouri  Tie  and  Timber  Com- 
pany, for  the  sum  of  five  dollars,  and  that  said  check,  order, 
token,  memorandum,  evidence  of  indebtedness,  or  obligation,  so 
paid  out  for  wages  of  labor  to  said  H.  A.  Sweeney,  by  defend- 
ant, Missouri  Tie  and  Timber  Company,  as  aforesaid,  was  not  at 
the  time  of  issuing  the  same,  redeemable  in  lawful  money  of  the 
United  States,  at  its  face  value,  then  you  will  find  defendant, 
Missouri  Tie  and  Timber  Company,  guilty  as  chai^ged  in  the 
first  count  of  the  information  herein,  and  assess  the  punishment 
of  defendant,  Missouri  Tie  and  Timber  Company,  at  a  fine  of  not 
less  than  fifty  dollars  nor  more  than  five  hundred  dollars. 

"2.  The  court  declares  the  law  to  be  in  this  case,  that  it  makes 
no  difference  in  law  whether  H.  A.  Sweeney  agreed  to  accept  the 
order,  check,  token,  memorandum,  evidence  of  indebtedness  or 
obligation  in  payment  ^*^  for  wages  for  labor  or  not,  nor  does 
it  make  any  difference  that  the  said  order,  token,  check,  memo- 
randum, obligation  or  evidence  of  indebtedness,  purports  on  its 
face  to  be  an  order  issued  by  the  said  II.  A.  Sweeney,  on  de- 
fendant, said  Missouri  Tie  and  Timber  Company,  for  merchan- 
dise, and  accepted  by  said  defendant  corporation,  if  in  fact  the 
said  token,  check,  order,  memorandum,  obligation  or  evidence  of 
indebtedness  was  issued  in  payment  of  wages  for  labor  per- 
formed by  said  H.  A.  Sweeney  for  defendant,  and  not  redeem- 
able at  its  face  value  in  lawful  money  of  the  United  States.  And 
you  should  not  take  these  facts  into  consideration  in  arriving  at 
your  verdict  in  this  case. 

"3.  Tlie  court  declares  the  law  to  be  upon  the  second  count 
in  the  information  in  this  case  as  follows :  That  if  you  shall  be- 
lieve and  find  from  the  evidence,  that  defendant,  Missouri 
Tie  and  .Timber  Company,  was  a  corporation  doing  business 
in  Eipley  county,  Missouri,  and  that  defendant,  J.  T.  Hender- 
son, was  its  servant,  agent  and  general  manager,  and  that  said 
corporation,  by  and    through  its  servant,  -agent    and    general 

manager,  J.  T.  Henderson,  did  on  said day  of  December, 

1901,  at  the  said  county  of  Eipley,  and  state  of  Missouri,  un- 
lawfully and  wrongfully  issue  and  pay  out,  and  circulate  for 
the  payment  of  wages  for  labor  done  and  performed  by  E.  H. 
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Day  for  defendant,  the  said  Missouri  Tie  and  Timber  Com- 
pany, a  certain  order,  check,  memorandum,  evidence  of  indebt- 
edness or  obligation  of  said  defendant,  the  said  Missouri  Tie  and 
Timber  Company,  for  the  sum  of  five  dollars,  and  that  said 
check,  order,  token,  memorandum,  evidence  of  indebtedness  or 
obligation,  so  paid  out  for  wages  of  labor  to  said  E.  H.  Day, 
by  defendants,  Missouri  Tie  and  Timber  Company,  and  J.  T. 
Henderson,  its  servant,  agent  and  general  manager,  as  afore- 
said, was  not  at  the  time  of  issuing  the  same  redeemable  in  law- 
ful money  of  the  United  States,  at  its  face  value,  then  you  will 
find  defendants,  ^^^  Missouri  Tie  and  Timber  Company,  and 
J,  T,  Henderson,  its  servant,  agent  and  general  manager,  guilty 
as  charged  in  the  second  count  of  the  information  herein,  and 
assess  the  punishment  of  defendant,  Missouri  Tie  and  Timber 
Company,  at  a  fine  of  not  less  than  fifty  dollars,  nor  more  than 
five  hundred  dollars. 

"4.  The  court  declares  the  law  to  he  in  this  case,  that  it 
makes  no  difference  in  law  whether  E.  H.  Day  agreed  to  accept 
the  order,  check,  token,  memorandum,  evidence  of  indebtedness 
or  obligation  in  payment  for  wages  for  labor  or  not,  nor  does 
it  make  any  difference  that  the  said  order,  token,  check,  memo- 
randum, obligation,  or  evidence  of  indebtedness,  purports  on  its 
face  to  be  an  order  issued  by  the  said  E.  H.  Day  on  defendant, 
said  Missouri  Tie  and  Timber  Company,  for  merchandise  and 
accepted  by  said  defendant  corporation,  if  in  fact  the  said  token, 
check,  order,  memorandum,  obligation  or  evidence  of  indebted- 
ness was  issued  in  payment  of  wages  for  labor  performed  by 
said  E.  H.  Day,  for  defendant,  and  not  redeemable  at  its  face 
value  in  lawful  money  of  the  United  States.  And  you  should 
not  take  these  facts  into  consideration  in  arriving  at  your  ver- 
dict in  this  case. 

"5.  The  court  declares  the  law  to  be  upon  count  No.  3  of 
the  information  in  this  case  as  follows :  That  if  you  shall  believe 
and  find  from  the  evidence,  that  defendant,  Missouri  Tie  and 
Timber  Company,  a  corporation,  was  doing  business  in  Ripley 
county,  Missouri,  and  that  said  corporation  on  or  about  the 
twenty-seventh  day  of  December,  1901,  at  the  county  of  Ripley 
and  state  of  Missouri,  did  then  and  there  unlawfully  and 
wrongfully  refuse  to  redeem  in  lawful  money  of  the  United 
States  a  certain  memorandum,  check,  token,  order,  obligation 
or  evidence  of  indebtedness,  for  the  sum  of  five  dollars,  which 
said  memorandum,  check,  token,  order,  obligation  or  evidence 
of  indebtedness,  had  theretofore  been  issued,  paid  out  and  put 
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into  circulation  by  defendants  and  delivered  to  H.  A.  Sweeney 
in  payment  •*'*  to  him  for  wages  of  labor,  done  and  performed 
by  him  for  and  at  the  request  of  defendant,  Missouri  Tie  and 
Timber  Company,  and  if  you  shall  further  find  and  believe  from 
the  evidence,  that  on  or  about  said  twenty-seventh  day  of  De- 
cember, 1901,  said  token,  order,  check,  memorandum,  obligation 
or  evidence  of  indebtedness  was  presented  to  defendant,  at 
their  usual  place  of  business  and  general  office,  in  Eipley  county, 
Missouri,  during  the  business  hours  of  the  day,  and  payment 
therefor  demanded  in  lawful  money  of  the  United  States,  for 
its  face  value,  and  that  such  payment  for  its  face  value,  in  law- 
ful money  of  the  United  States  of  said  token,  order,  memoran- 
dum, check,  obligation  or  evidence  of  indebtedness,  was  then 
and  there  refused  by  defendants,  you  will  then  find  defendants 
guilty  as  charged  in  the  third  count  in  the  information,  and 
you  will  assess  the  punishment  of  the  Missouri  Tie  and  Tim- 
ber Company  at  a  fine  of  not  less  than  fifty,  nor  more  than  five 
hundred  dollars. 

"6.  The  court  declares  the  law  to  be  upon  count  numbered 
4  of  the  information  in  this  case  as  follows:  That  if  you  shall 
believe  and  find  from  the  evidence  that  defendant,  Missouri 
Tie  and  Timber  Company,  a  corporation,  doing  business  in  Rip- 
ley county,  Missouri,  on  or  about  the  twenty-seventh  day  of  De- 
cember, 1901,  at  the  county  of  Ripley  and  state  of  Missouri, 
did  then  and  there  unlawfully  and  wrongfully  refuse  to  redeem 
in  lawful  money  of  the  United  States  a  certain  memorandum, 
check,  token,  order,  obligation  or  evidence  of  indebtedness,  for 
the  sum  of  five  dollars,  which  said  memorandum,  check,  token, 
order,  obligation  or  evidence  of  indebtedness,  had  theretofore 
been  issued,  paid  out  and  put  in  circulation  by  defendants  and 
delivered  to  E.  H.  Day  in  payment  to  him  for  wages  of  labor 
done  and  performed  by  him  for  and  at  the  request  of  defend- 
ants, Missouri  Tie  and  Timber  Company;  and  if  you  shall  fur- 
ther find  and  believe  from  the  evidence,  that  on  or  about  said 
twenty-seventh  day  of  December,  1901,  ®^^  said  token,  order, 
check,  memorandum,  obligation  or  evidence  of  indebtedness, 
was  presented  to  defendants,  at  their  usual  place  of  business 
and  general  office,  in  Eipley  county,  Missouri,  during  the  busi- 
ness hours  of  the  day,  and  payment  therefor  demanded  in  law- 
ful money  of  the  United  States,  for  its  face  value,  and  that  such 
payment  for  its  face  value,  in  lawful  money  of  the  United 
States,  of  said  token,  order,  memorandum,  check,  obligation  or 
evidence  of  indebtedness,  was  then  and  there  refused  by  defend- 
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ants,  you  will  then  find  defendants  guilty  as  charged  in  the 
fourth  count  in  the  information.  And  you  will  assess  the  pun- 
ishment of  the  Missoiiri  Tie  and  Timber  Company,  at  a  fine  of 
not  less  than  fifty  nor  more  than  five  hundred  dollars." 

To  the  giving  of  said  declarations  of  law,  and  each  of  them, 
counsel  for  defendant  excepted  at  the  time. 

The  defendant  requested  the  court  to  declare  the  law  as  fol- 
lows: 

"1.  The  court  sitting  as  a  jury  declares  the  law  to  he  that 
under  the  information  and  the  evidence  in  this  cause  the  de- 
fendant cannot  be  convicted  and  the  finding  must  be  not  guilty. 

"2.  The  court  declares  the  law  to  be  that  if  it  finds  and  be- 
lieves from  the  evidence  that  the  defendant  company  issued  the 
coupon-book  in  evidence  for  the  convenience  of  the  company, 
and  to  avoid  voluminous  bookkeeping,  and  not  for  the  purpose 
of  compelling  its  employes  to  trade  at  its  store  or  to  take  goods 
for  their  labor,  then  the  defendant  is  not  guilty,  and  the  court 
should  so  find. 

"3.  The  court  further  declares  the  law  to  be  that  the  stat- 
ute, sections  8142,  8143  and  8144,  of  the  Revised  Statutes 
of  Missouri  of  1899,  is  unconstitutional  and  void  as  being  in 
violation  of  the  constitutional  provision  'that  no  person  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of 
law.' " 

Which  declarations  of  law  the  court  refused  to  give,  and  de- 
fendant duly  excepted. 

*"*^  It  is  asserted  by  defendant  in  its  motion  for  a  new  trial 
that  a  new  trial  should  be  granted:  1.  Because  the  finding  is 
against  the  evidence;  2.  Because  there  is  no  evidence  to  sup- 
port the  finding;  3.  Because  the  court  erred  in  giving  instruc- 
tions numbered  1,  2,  3,  4,  5  and  6  on  behalf  of  the  state;  4. 
Because  the  court  erred  in  refusing  declarations  of  law  num- 
bered 1,  2  and  3  asked  on  behalf  of  the  defendant ;  5.  Because  the 
statute.  Revised  Statutes  of  1899,  chapter  121,  article  3,  sections 
8142  and  8143,  are  unconstitutional,  in  violation  of  the  constitu- 
tions of  the  United  States  and  the  state  of  Missouri,  and  void, 
and  will  not  support  the  finding. 

The  information  is  based  upon  sections  8142,  8143,  8144 
and  8145  of  tbe  Revised  Statutes  of  1899.  The  first  of  these 
sections  reads  as  follows : 

"Sec.  8142.  It  shall  not  be  lawful  for  any  person,  firm  or  cor- 
poration in  this  state  to  issue,  pay  out  or  circulate,  for  payment 
of  the  wages  of   labor,  any   order,   note,  check,   memorandum. 
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token,  evidence  of  indebtedness,  or  other  obligation,  unless  the 
same  is  negotiable  and  redeemable  at  its  face  value,  in  lawful 
money  of  the  United  States,  by  the  person,  firm  or  corporation 
issuing  the  same. 

"Sec.  8143.  All  persons,  firms  or  corporations  issuing  or  cir- 
culating any  such  order,  note,  check,  memorandum,  token,  evi- 
dence of  indebtedness  or  other  obligation  shall  be  at  all  times 
during  the  business  hours  of  the  day  prepared  to  redeem,  and 
shall  redeem,  all  such  orders,  notes,  checks,  memorandum,  to- 
kens, evidence  of  indebtedness,  or  other  obligation,  when  pre- 
sented at  their  place  of  business  or  office,  at  their  face  value,  in 
good  and  lawful  money  of  the  United  States,  or  in  goods,  at  the 
option  of  the  holder. 

"Sec.  8144.  Any  person,  firm  or  corporation,  or  the  officer 
or  officers  of  any  corporation,  who  shall  violate  this  article  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction 
thereof,  shall  be  fined  in  *"'*  a  sum  not  less  than  fifty  nor  more 
than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail,  or  by  both  such  fine  and  imprisonment. 

"Sec.  8145.  All  fines,  exclusive  of  the  expenses  of  the  court, 
collected  under  and  by  virtue  of  this  article  shall  be  immediately 
paid  into  the  treasury  of  the  school  trustee  or  board  of  each 
county  where  such  fines  are  collected:  Provided,  however,  that 
nothing  contained  herein  shall  be  so  construed  as  to  apply  to 
any  municipality,  township,  county,  or  other  subdivision  of  the 
state.'* 

It  is  said  for  defendant  that  the  statute  quoted  is  violative  of 
section  4  of  article  2  of  the  state  constitution  which  says  "that 
all  persons  have  a  natural  right  to  life,  liberty  and  the  enjoy- 
ment of  the  gains  of  their  own  industry;  that  to  give  security 
for  these  things  is  the  principal  office  of  government,  and  that 
when  government  does  not  confer  this  security,  it  fails  of  its 
chief  design."  That  it  violates  section  30,  article  2  of  said 
constitution,  which  says  "that  no  person  shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law'* ;  and  that  it 
violates  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  which  provides  that:  "Nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

It  was  ruled  in  State  v.  Loomis,  115  Mo.  307,  22  S.  W.  350, 
21  L.  R.  A.  789,  that  sections  7058  and  7060  of  the  Eevised 
Statutes  of  1889,  making  it  a  misdemeanor  for  any  corporation. 
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person  or  firm  engaged  "in  manufacturing  or  mining"  to  issue 
in  payment  of  the  wages  of  his  or  its  employes  any  order, 
check,  memorandum,  token  or  evidence  of  indebtedness,  payable 
otherwise  than  in  lawful  money  of  the  United  States,  unless  the 
same  was  negotiable  and  redeemable  at  its  face  value  in  cash  or 
in  goods  or  supplies,  at  the  option  of  the  holder,  at  the  store 
or  other  place  of  business  of  the  corporation^  person  or  firm,  is 
class  legislation  '^^^  and  as  such  is  violative  of  the  constitutional 
guaranty  of  "due  process  of  law"  and  void.  The  decision  is 
placed  upon  the  broad  ground  that  the  sections  of  the  statute 
then  under  consideration  were  not  "due  process  of  law"  within 
the  meaning  of  the  constitution,  and  upon  the  further  grounds 
that  they  are  an  interference  with  the  right  to  make  reasonable 
and  proper  contracts  in  condiicting  a  leigitimate  business  which 
the  constitution  guarantees  to  everyone  when  it  declares  that  he 
has  a  natural,  inalienable  right  of  acquiring,  possessing  and  pro- 
tecting property. 

The  same  rule  is  annoimced  with  respect  to  similar  statutes 
in  Commonwealth  v.  Perry,  155  Mass,  117,  31  Am,  St.  Eep. 
533,  28  N,  E.  1126,  14  L.  E.  A.  325;  Godcharles  &  Co,  v, 
Wigeman,  113  Pa.  St.  431,  6  Atl.  354;  State  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Rep,  863, 10  S.  E,  285,  6  L.  R.  A.  621;  State 
v.  Fire  Creek  Coal  etc.  Co.,  33  W.  Va.  188,  25  Am.  St.  Rep. 
891,  10  S.  E.  288,  6  L.  R.  A,  359 ;  Millett  v.  People,  117  111. 
294,  57  Am.  Rep.  869,  7  N.  E.  631 ;  Frorer  v.  People,  141  111. 
171,  31  N.  E.  395,  16  L.  R.  A.  492;  Ritchie  v.  People,  155  111. 
98,  46  Am.  St.  Rep.  315,  40  N.  E.  454,  29  L.  R.  A.  79 ;  In  re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  People  v.  Gillson,  109 
X.  Y.  389,  4  Am.  St.  Rep.  465,  17  N.  E.  343. 

But  the  state  insists  that  the  statute  of  1899,  upon  which 
this  prosecution  is  bottomed,  is  to  be  differentiated  from  the 
statute  of  1889,  under  which  the  Loomis  case  was  decided,  in 
that  all  questions  with  respect  to  class  legislation  and  of  a  dis- 
criminating character  are  eliminated  therefrom  as  to  their  con- 
Hiitutionality,  and  it  applies  to  all  persons,  companies  and  cor- 
porations, of  every  kind  and  description  in  this  state.  It  is 
time  that  one  of  the  principal  points  upon  which  the  Loomis 
case  turned  was  that  the  statute  upon  which  that  case  was 
founded  applied  alone  to  corporations,  persons  or  firms  engaged 
in  manufacturing  or  mining  in  this  state,  and  was  not  general 
in  its  character,  was  class  legislation,  and  therefore  unconstitu- 
tional and  void,  while  the  statute  upon  which  this  prosecution 
38  based  applies  alike  to  any  person,  firm  or  corporation  in  this 
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state  who  pays  for  the  wages  of  labor,  and  is  not  open  to  the 
specific  objection  of  class  legislation. 

But  defendant  contends  that  the  statute  is  invalid  because  it 
invades  the  constitutional  right  to  contract. 

^«  In  Commonwealth  v.  Perry,  155  Mass.  117,  31  Am.  St. 
Rep.  533,  28  N.  E.  1126,  14  L.  R.  A.  325,  a  statute  (Stats.  1891, 
c.  125,  sec.  1)  which  provides  that  no  employer  shall  impose  a 
fine  upon  an  employe  engaged  at  weaving,  or  withhold  his  wages 
in  whole  or  part,  "for  imperfections  that  may  arise  during  the 
process  of  weaving,'^  was  held  to  be  in  conflict  with  the  con- 
stitution of  that  state  "in  forbidding  the  employer  to  withhold 
any  part  of  the  contract  price  from  such  weaver  upon  his  do- 
ing the  work  improperly,  and  in  requiring  such  an  employer  to 
pay  the  same  price  for  inferior  work  as  for  good  work,  and  par- 
ticularly with  the  first  article  of  the  Declaration  of  Rights, 
which  secures  to  all  the  right  'of  acquiring,  possessing,  and  pro- 
tecting property.' " 

In  passing  upon  an  act  of  the  legislature  of  the  state  of 
Pennsylvania,  entitled  "An  act  to  secure  to  operatives  and  labor- 
ers engaged  in  and  about  coal  mines,  manufactories,"  etc.,  of 
June  29,  1881,  the  supreme  court  of  that  state,  in  the  case  of 
Godcharles  &  Co.  v.  Wigeman,  113  Pa.  St.  431,  6  Atl.  354,  said: 
"The  first,  second,  third  and  fourth  sections  of  the  act  of  June 
29,  1881,  are  utterly  unconstitutional  and  void,  inasmuch  as  by 
them  an  attempt  has  been  made  by  the  legislature  to  do  what, 
in  this  country,  cannot  be  done;  that  is,  prevent  persons  who 
are  sui  juris  from  making  their  own  contracts.  The  act  is  an 
infringement  alike  of  the  right  of  the  employer  and  the  em- 
ploye; more  than  this,  it  is  an  insulting  attempt  to  put  the  la- 
borer under  a  legislative  tutelage,  which  is  not  only  degrading  to 
his  manhood,  but  subversive  of  his  rights  as  a  citizen  of  the 
United  States.  He  may  sell  his  labor  for  what  he  thinks  best, 
whether  money  or  goods,  just  as  his  employer  may  sell  his  iron 
or  coal,  and  any  and  every  law  that  proposes  to  prevent  him 
from  so  doing  is  an  infringement  of  his  constitutional  privi- 
leges, and  consequently  vicious  and  void.'' 

To  the  same  effect  is  State  v.  Fire  Creek  Coal  etc.  Co.,  33 
W.  Va.  188,  25  Am.  St.  Rep.  891,  10  S.  E.  288,  6  L.  R.  A.  359; 
also  Frorer  v.  People,  141  111.  171,  31  N.  E..  395,  16  L.  R.  A. 
492. 

557  rpj^e  state  contends,  however,  that  in  the  circumstances 
covered  by  the  act  in  question,  the  employer  and  employe  are 
net  upon  an  equal  footing,  but  that  the  laborer,  owing  as  a 
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rule  to  his  necessities,  is  at  a  disadvantage,  and  that  as  the 
right  to  contract  is  not  absolute,  the  state  in  the  exercise  of  its 
police  powers  had  the  authority  to  pass  the  act  in  question  as  a 
police  regulation.  Under  its  police  power  the  state  has  the 
right  to  enact  and  enforce  all  such  laws  not  in  conflict  with 
some  provision  of  the  state  or  federal  constitution  as  may  prop- 
erly be  deemed  necessary  for  the  safety,  health  and  morals  of 
its  people,  but  it  is  contended  by  the  state  that  the  right  of  con- 
tract between  employer  and  employes  is  also  a  legitimate  subject 
for  the  exercise  of  this  power.  This  contention  finds  support  in 
the  case  of  Hancock  v.  Yaden,  121  Ind.  366,  16  Am.  St.  Eep. 
396,  23  N.  E.  253,  6  L.  IL  A.  576,  wherein  it  was  held  that 
the  legislature  of  that  state  has  such  authority  over  the  right  to 
contract  as  to  prohibit  contracts  from  being  made  in  advance, 
waiving  the  right  to  pajTnent  in  the  lawful  medium  of  payment. 
That  case  was  repudiated,  however,  by  this  court  in  State  v. 
Loomis,  115  Mo.  307,  22  S.  W.  350,  21  L.  E.  A.  789. 

But  in  the  case  of  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn. 
421,  76  Am.  St  Eep.  682,  53  S.  W.  955,  56  L.  E.  A.  316,  it  was 
held,  upon  an  exhaustive  and  able  review  of  the  authorities  that 
au  act  of  the  legislature  of  that  state  (Acts  1899,  c.  11),  which 
required  employers  to  pay  in  money,  at  face  value,  if  presented 
OD  a  regular  pay-day,  or  not  less  than  thirty  days  after  is- 
STiance,  all  orders  for  merchandise  and  other  like  papers  issued 
to  employes  for  wages,  is  not  an  unconstitutional  abridgment 
of  the  employer's  right  to  contract.  That  the  statute  does  not 
violate  the  "due  process  of  law"  or  the  "law  of  the  land"  clause 
of  either  the  federal  or  state  constitutions.  That  it  is  both  "due 
process  of  law"  and  "the  law  of  the  land,"  and  likewise  a 
legitimate  exercise  of  the  police  power. 

That  case  was  affirmed  by  the  supreme  court  of  the  ^^^  United 
States  in  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S.  13,  22  Sup. 
Ct.  Eep.  1,  46  L.  ed.  55,  in  which  it  was  held  that  the  act  of  the 
legislature  of  the  state  of  Tennessee  requiring  the  redemption 
♦  in  cash  of  store  orders  or  other  evidences  of  indebtedness  is- 
sued by  employers  in  payment  of  wages  due  to  employes  does 
not  conflict  with  any  provision  of  the  constitution  of  the  United 
States  relating  to  contracts. 

In  Schaffer  v.  Union  Min.  Co.,  55  Md.  74,  it  was  assumed 
that  the  legislature  had  the  power  to  enact  a  law  prohibiting 
a  corporation  from  paying  wages  to  its  employes  otherwise  than 
in  lawful  money,  or  entering  into  a  contract  for  payment  in  any 
other  way. 
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So  it  was  held  in  St.  Louis  etc.  Ry.  Co.  v.  Paul,  173  U.  S.  404, 
19  Sup.  Ct.  Rep.  419,  43  L.  ed.  746,  that  an  act  of  the  legis- 
lature of  the  state  of  Arkansas  of  March  25,  1889,  entitled  "An 
act  to  provide  for  the  protection  of  servants  and  employes  of 
railroads,"  is  not  in  conflict  with  the  provisions  of  the  constitu- 
tion of  the  United  States.  But  in  that  case  the  act  under  con- 
sideration was  passed  "for  the  protection  of  servants  and  em- 
ployes of  railroads,"  and  was  upheld  as  an  amendment  of  rail- 
road charters,  such  exercise  of  the  power  reserved  heing  jus- 
tified on  public  considerations,  and  a  duty  was  specially  im.- 
posed  for  the  failure  to  discharge  which  the  penalty  was  in- 
flicted. 

But  we  are  of  the  opinion  that  under  the  great  weight  of  au- 
thority the  act  in  question  cannot  be  upheld,  in  so  far  as  defend- 
ant company  and  its  adult  employes  are  concerned,  upon  the 
ground  of  its  being  a  police  regulation,  for  it  cannot  be  said 
that  the  defendant,  in  operating  its  tie  and  timber  business,  is 
anyway  pursuing  a  public  business,  or  has  devoted  its  property 
to  a  public  use,  and  the  statute  must  be  held  unconstitutional 
upon  the  ground  that  it  interferes  with  or  abridges  the  right  of 
j)ersons  competent  to  contract  with  each  other  with  respect  to 
the  manner  in  which  defendant's  employes  were  to  be  paid  for 
their  services. 

650  rpj^g  right  to  labor  or  employ  labor,  and  make  contracts 
v.ith  respect  thereto,  upon  such  terms  as  may  be  agreed  upon, 
is  both  a  liberty  and  property  right,  and  is  included  in  the  guar- 
anty of  the  constitution  which  provides  "that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of 
law":  Const.,  sec.  30,  art.  2.  Nor  can  such  right  to  contract 
be  arbitrarily  interfered  with,  but  may  be  subject  to  limitations 
growing  out  of  duties  which  the  individual  owes  to  society,  but 
buch  limitation  must  be  upon  some  reasonable  basis,  and  not 
arbitrarily:  Ritchie  v.  People,  155  111.  98,  46  Am.  St.  Rep.  315, 
40  N.  E.  454,  29  L.  R.  A.  79. 

In  Leep  v.  St  Louis  etc.  Ry.  Co.,  58  Ark.  407,  41  Am.  St.' 
Rep.  109,  25  S.  W.  75,  23  L.  R.  A.  264,  it  is  held  that:  "When 
the  subject  of  contract  is  purely  and  exclusively  private,  un- 
affected by  any  public  interest  or  duty  to  person,  to  society  or 
government,  and  the  parties  are  capable  of  contracting,  there  is 
no  condition  existing  upon  which  the  legislature  can  interfere 
for  the  purpose  of  prohibiting  the  contract  or  controlling  the 
terms  thereof." 
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In  State  v.  Loomis,  115  Mo.  307,  22  S.  W.  350,  21  L.  E.  A. 
789,  it  is  said:  "It  is  now  axiomatic  that,  'everything  which 
laay  pass  under  the  form  of  an  enactment  is  not  therefore  to  be 
CQnsidered  the  law  of  the  land.*  Speaking  of  these  words,  Mr. 
Justice  Johnson  said:  'They  were  intended  to  secure  the  in- 
dividual from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment, imrestrained  by  the  established  principles  of  private 
rights  and  distributive  Justice':  Bank  of  Columbia  v.  Okely,  4 
Wheat.  235,  4  L.  ed.  559.  Law  of  the  land  is  said  to  mean  a 
law  binding  upon  every  member  of  the  community  under  similar 
circumstances:  Wally  v.  Kennedy,  2  Yerg.  554,  24  Am.  Dec. 
511.  The  word  'liberty*  as  used  in  these  constitutional  declara- 
tions means  more  than  freedom  of  locomotion.  It  includes 
and  comprehends,  among  other  things,  freedom  of  speech,  the 
right  of  self-defense  against  unlawful  violence,  and  the  right  to 
freely  buy  and  sell  as  others  may:  2  Story  on  the  Constitution, 
oth  ed.,  sec.  1950. 

660  "j^rom  the  foregoing  descriptions  and  definitions  of  'due 
process  of  law*  or  its  equivalent  'law  of  the  land,'  it  must  be 
evident  that  this  constitutional  safeguard  condemns  arbitrary, 
unequal  and  partial  legislation;  and  it  is  equally  clear  that  the 
right  to  make  contracts  and  have  them  enforced,  as  others  may, 
is  one  of  the  rights  so  secured  to  every  citizen.  There  is  no 
doubt  but  many  of  our  legislative  enactments  operate  upon 
classes  of  individuals  only,  and  they  are  not  invalid  because 
they  so  operate,  so  long  as  the  classification  is  reasonable  and 
not  arbitrary.  Thus,  it  is  perfectly  competent  to  legislate  con- 
cerning married  women,  minors,  insane  persons,  bankers,  com- 
mon carriers  and  the  like;  and  the  power  of  the  legislature  to 
prescribe  police  regulations  applicable  to  localities  and  classes 
is  very  great,  because  such  laws  are  designed  to  protect  prop- 
erty and  the  safety,  health  and  morals  of  the  citizens.  B\it 
classification  for  legislative  purposes  must  have  some  reasonable 
basis  upon  which  to  stand.  It  must  be  evident  that  differences 
which  would  serve  for  a  classification  for  some  purposes  furnish 
no  reason  whatever  for  a  classification  for  legislative  purposes. 
The  differences  which  will  support  class  legislation  must  be  such 
as  in  the  nature  of  things  furnish  a  reasonable  basis  for  separ- 
ate laws  and  regulations.  Thus  the  legislature  may  fix  the  age 
at  which  persons  shall  be  deemed  competent  to  contract  for 
themselves,  but  no  one  "^vill  claim  that  competency  to  contract 
can  be  made  to  depend  upon  stature  or  color  of  the  hair.  Such 
a  classification  for  such  a  purpose   would  be   arbitrary   and  a 
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piece  of  legislative  despotism,  and  therefore  not  the  law  of  the 
land. 

"When  speaking  npon  this  subject.  Judge  Cooley  says:  *The 
dou:bt  might  also  arise  whether  a  regulation  made  for  any  one 
class  of  citizens,  entirely  arbitrary  in  its  character,  and  restrict- 
ing their  rights,  privileges  or  legal  capacity  in  a  manner  before 
unknown  to  the  law,  could  be  sustained,  notwithstanding  its 
generality.  Distinctions  '^^^  in  these  respects  must  rest  upon 
some  reason  upon  which  they  can  be  defended — like  the  want  of 
capacity  in  infants  and  insane  persons;  and,  if  the  legislature 
should  undertake  to  provide  that  persons  following  some  speci- 
fied lawful  trade  or  employment  should  not  have  capacity  to 
make  contracts,  or  to  receive  conveyances,  or  to  build  such 
houses  as  others  were  allowed  to  erect,  or  in  any  other  way  to 
make  STich  use  of  their  property  as  was  permissible  to  others,  it 
can  scarcely  be  doubted  that  the  act  would  transcend  the  due 
bonds  of  legislative  power,  even  though  no  express  constitutional 
provision  could  be  pointed  out  with  which  it  would  come  in  con- 
flict. To  forbid  to  an  individual  or  a  class  the  right  to  the 
acquisition  or  enjoyment  of  property  in  such  manner  as  should 
be  permitted  to  the  community  at  large,  would  be  to  deprive 
them  of  liberty  in  particulars  of  primary  importance  to  their 
"pursuit  of  happiness";  and  those  who  should  claim  a  right  to 
do  so  ought  to  be  able  to  show  a  specific  authority  therefor,  in- 
stead of  calling  upon  others  to  show  how  and  where  the  author- 
ity is  negatived':  Cooley's  Constitutional  Limitations,  6th  ed., 
484. 

"There  can  be  no  doubt  but  the  legislature  may  regulate  the 
business  of  mining  and  manufacturing  so  as  to  secure  the  health 
and  safety  of  the  employes,  but  that  is  not  the  scope  of  the  two 
sections  of  the  statute  now  in  question.  They  single  out  those 
persons  who  are  engaged  in  carrying  on  the  pursuits  of  mining 
and  manufacturing,  and  say  to  such  persons,  you  cannot  con- 
tract for  labor  payable  alone  in  goods,  wares  and  merchandise. 
The  farmer,  the  merchant,  the  builder  and  the  numerous  con- 
tractors employing  thousands  of  men  may  make  such  contracts, 
but  you  cannot.  They  say  to  the  mining  and  manufacturiutg 
employes,  though  of  full  age  and  competent  to  contract,  still 
you  shall  not  have  the  power  to  sell  your  labor  for  meat  and 
clothing  alone  as  others  may. 

"^^  "It  will  not  do  to  say  these  sections  simply  regulate  pay- 
ment of  wages,  for  that  is  not  their  purpose.  They  undertake 
to  deny  to  the  persons  engaged  in  the  two  designated  pursuits 
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the  right  to  make  and  enforce  the  most  ordinary  every-day  con- 
tracts— a  right  accorded  to  all  other  persons.  This  denial  of 
the  right  to  contract  is  based  npon  a  classification  which  is 
purely  arbitrary,  because  the  ground  of  the  classification  has  no 
relation  whatever  to  the  natural  capacity  of  persons  to  contract. 

"ISTow,  it  may  be  that  instances  of  oppression  have  occurred 
and  will  occur  on  the  part  of  some  mine  o\\Tiers  and  manufac- 
turers, but  do  they  not  occur  quite  as  frequently  in  other  fields 
of  labor?  Conceding  that  such  instances  may  and  do  occur, 
still  that  furnishes  no  reasonable  basis  for  depriving  all  persons 
engaged  in  the  two  lawful  and  necessary  pursuits  of  the  right 
to  make  and  enforce  every-day  contracts. 

"Liberty,  as  we  have  seen,  includes  the  right  to  contract  as 
others  may ;  and  to  take  that  right  away  from  a  class  of  persons 
following  lawful  pursuits  is  simply  depriving  such  persons  of  a 
time-honored  right  which  the  constitution  undertakes  to  secure 
to  every  citizen.  Applying  the  principles  of  constitutional  law 
before  stated,  we  can  come  to  no  other  conclusion  than  this,  that 
these  sections  of  the  statute  are  utterly  void.  They  attempt  to 
strike  down  one  of  the  fundamental  principles  of  constitutional 
government.  If  they  can  stand,  it  is  difficult  to  see  an  end  to 
such  legislation,  and  the  government  becomes  one  of  special 
privileges,  instead  of  a  compact  'to  promote  the  general  welfare 
of  the  people.'  We  place  our  conclusion  on  the  broad  ground 
that  these  sections  of  the  statute  are  not  'due  process  of  law' 
within  the  meaning  of  the  constitution. 

"Statutes  like  or  analogous  to  the  one  in  hand  have  been  en- 
acted in  several  of  the  states  of  this  Union,  and  they  have 
been  the  subject  of  consideration  of  several  courts  of  last  resort, 
and  it  is  well  to  examine  those  ^*^  cases  with  some  detail;  for  it 
must  be  obvious  that  general  constitutional  declarations  are  the 
better  understood  when  seen  in  the  light  of  the  facts  of  the  par- 
ticular cases  in  which  they  have  been  applied. 

"The  supreme  judicial  court  in  Massachusetts  had  under  con- 
sideration, in  Commonwealth  v.  Perry,  155  Mass.  117,  31  Am. 
St.  Kep.  533,  28  N.  E.  1126,  14  L.  R.  A.  325.  a  statute  which  pro- 
vides that  'no  employer  shall  impose  a  fine  upon  or  withhold 
the  wages,  or  any  part  of  the  wages,  of  an  employe  engaged  at 
weaving,  for  imperfections  that  may  arise  during  the  process 
of  weaving.'  It  was  held  that  if  the  act  went  no  further  than 
to  foi^bid  the  imposition  of  a  fine  for  imperfect  work  it  might  be 
sustained,  but  that  the  attempt  to  make  inferior  work  answer  a 
contract  for  good  work  presented  a  dijfferent  question;  that  the 
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right  to  acquire,  possess  and  protect  property  includes  the  right 
to  make  reasonable  contracts,  which  shall  be  under  the  protec- 
tion of  the  law.  Says  the  court:  'If  it  [the  statute]  be  held 
to  fofbid  the  making  of  such  contracts,  and  to  permit  the  hir- 
ing of  weavers  only  upon  terms  that  prompt  payment  shall  be 
made  of  the  price  for  (good  work,  however  badly  their  work  may 
be  done,  and  that  the  remedy  of  the  employer  for  their  dere- 
lictions shall  be  only  by  suits  against  them  for  damages,  it  is 
an  interference  with  the  right  to  make  reasonable  and  proper 
contracts  in  conducting  a  legitimate  business,  which  the  consti- 
tution guarantees  to  everyone  when  it  declares  that  he  has  a 
"natural,  inalienable  right"  of  "acquiring,  possessing  and  pro- 
tecting property/' ' " 

For  these  considerations  the  judgment  is  reversed  and  the 
defendant  discharged. 

All  concur. 


The  Constitvtionality  of  statutes  of  the  class  to  wTiicli  the  one  in 
question  in  the  principal  case  belongs  is  passed  upon  in  Hancock  v. 
Yaden,  121  Ind.  366,  16  Am.  St.  Bep.  396;  State  v.  Goodwill,  33  W. 
Va.  179,  25  Am.  St.  Eep.  863;  Slocum  v.  Bear  Valley  Irr.  Co.,  122 
Cal.  555,  68  Am.  St.  Eep.  68;  Harbison  v.  Knoxville  Iron  Co.,  103 
Tenn.  421,  76  Am.  St.  Eep.  682. 


STATE  V.  HESTEKLY. 
[182  Mo.  16,  81  S.  W.  624.] 

CRIMINAL  LAW— Carnal  Knowledge  of  Pupil  T)y  School 
Teacher. — The  relation  of  teacher  and  pupil  falls  within  the  class 
contemplated  by  a  statute  providing  a  criminal  punishment  for  the 
offender,  "if  any  guardian  of  a  female  under  the  age  of  eighteen 
years,  or  any  other  person  to  whose  care  or  protection  any  such  fe- 
male shall  have  been  confided,  shall  defile  her  by  carnally  knowing 
her,  while  she  remains  in  his  care,  custody,  or  employment."  (p. 
640.) 

CRIMINAL  LAW  —Carnal  Knowledge  of  Pupil  by  Teacher— 
Relation  after  School  Hours.— The  confidential  relation  of  male 
teacher  and  female  pupil  exists  as  well  after  the  pupil  reaches  home 
as  it  does  in  the  schoolroom  or  during  school  hours;  it  exists  when 
he  accompanies  her  to  literary  exercises  held  at  the  schoolhouse  at 
night;  it  exists  on  Sunday  when  he  accompanies  her  to  religious  ser- 
vices, as  well  as  on  a  school  day,  so  as  to  subject  him  to  the  penalty 
provided  by  statute  for  anyone  who,  to  whose  care,  custody  or  pro- 
tection any  female  under  the  age  of  eighteen  years  shall  have  been 
confided,  shall  defile  her  by  carnally  knowing  her,  while  she  remains 
in  his  care  or  custody,     (p.  641.) 
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CBIMINAIj  TRIALS— Continuance.— In  granting  or  refusing 
applications  for  a  continuance  in  a  criminal  case,  the  trial  court  has 
a  wide  discretion,  and  its  action  thereon  will  not  be  disturbed  un- 
less it  is  made  to  appear  that  its  discretion  has  been  unsoundly  or 
oppressively  exercised,     (p.  643.) 

CB.IMINAI1  TRIALS- Continuance.— An  application  for  the 
continuance  of  a  criminal  case,  sufficient  in  form  and  showing  clearly 
the  importance  of  the  evidence  which  witnesses  would  have  given 
had  they  been  present,  and  its  applicability  to  a  count  in  the  infor- 
mation, and  due  diligence  in  trying  to  secure  the  presence  of  such 
witnesses  should  be  granted,     (p.  645.) 

Green  &  Clark  and  M.  Jonrdan,  for  the  appellant. 

E.  C.  Crow,  attorney  general,  for  the  state. 

i»  FOX,  J.  On  the  15th  of  January,  1903,  the  prosecuting 
attorney  of  Howell  county  filed  an  amended  information  in  this 
cause.  The  trial  was  had  upon  the  second  count  of  the  in- 
formation, which  was  as  follows :  "And  M.  E.  Morrow,  prosecut- 
ing attorney  as  aforesaid,  further  informs  the  court  that  on  the 

day  of  December,  A.  D.  1902,  at  said  Howell  county,  said 

William  Hesterly,  being  then  and  there  a  public  **  school 
teacher  in  said  county,  and  as  such  teacher  being  then  and 
there  a  person  to  whose  care  and  protection  one  Anna  Byers, 
as  a  student,  was  then  and  there  confided,  did  then  and  there 
willfully,  unlawfully  and  feloniously  defile  her,  the  said  Anna 
Byers,  by  then  and  there  unlawfully,  feloniously  and  carnally 
knowing  her;  she,  the  said  Anna  Byers,  then  and  there  being  a 
female  under  the  age  of  eighteen  years,  to  wit,  of  the  age  of  six- 
teen years,  and.  she,  the  said  Anna  Byers,  then  and  there  being 
and  remaining  m  the  care,  custody,  employment  and  protection 
of  the  said  William  Hesterly;  against  the  peace  and  dignity  of 
the  state.'' 

This  caus^  was  called  for  trial  on  the  24th  of  March,  1903. 
The  defendant  filed  the  following  application  for  a  continuance : 

"W.  S.  Hesterly,  defendant  in  the  above-entitled  cause,  being 
duly  sworn,  upon  his  oath  states  that  he  cannot  safely  proceed 
to  tiie  trial  of  said  cause  at  this  term  of  court  on  account  of  the 
absence  of  H.  Clinton,  Riley  Johnson  and  Nellie  Lesh,  who  are 
competent  and  material  witnesses  for  the  defendant  in  said 
cause;  that  said  witnesses  reside  in  Douglas  county,  Missouri; 
that  he  believes  that  he  can  prove  by  the  said  witness  Clinton 
that  the  prosecuting  witness,  Anna  Byers,  is  of  bad  repute  for 
truth  and  veracity,  and  virtue  and  chastity,  in  the  neighborhood 
in  which  said  Anna  Byers  lives ;  that  he  will  also  be  able  to  prove 
by  said  Clinton  that  said  Anna  Byers  had  been  guilty  of  specific 
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acts  of  lewdness  and  immorality;  that  he  will  be  able  to  prove 
by  said  witness  Johnson  that  said  Anna  Byers,  prosecuting  wit- 
ness, has  had  sexual  intercourse  with  one  George  Bundren,  prior 
to  the  filing  of  the  information  in  this  case ;  that  her  reputation 
for  virtue  and  chastity  in  the  neighborhood  in  which  she  lives 
is  bad ;  that  he  will  also  be  able  to  prove  by  said  Johnson  that 
he,  said  Johnson,  attended  school  where  this  defendant  was 
teaching  at  the  time  of  the  alleged  defiling  of  said  Anna  ^  By- 
ers, as  charged  in  the  second  count  of  the  information  in  this 
cause,  and  that  said  witness  will  testify  that  at  no  time  dur- 
ing the  term  of  school  was  this  defendant  absent  from  the 
school  grounds  at  the  same  time  that  said  prosecuting  witness 
was  absent,  except  one  time  when  said  prosecuting  witness  went 
to  the  postoffice  with  defendant,  and  that  at  that  time  said  wit- 
ness, Johnson,  was  at  a  place  that,  if  defendant  and  prosecut- 
ing witness  had  had  sexual  intercourse,  said  witness,  Johnson, 
could  have  seen  them;  that  he  will  be  able  to  prove  by  said 
witness,  Nellie  Lesh,  that  said  prosecuting  witness,  Anna  By- 
ers, admitted  to  said  witness  that  she  had  had  sexual  intercourse 
with  one  George  Bundren  prior  to  the  filing  of  the  information 
in  this  case,  and  that  she  and  said  Bundren  were  setting  a  trap 
for  this  defendant;  that  he  believes  said  facts  as  above  set  out 
to  be  true;  that  he  is  unable  to  prove  said  facts  by  any  other 
witness  whose  testimony  can  be  as  readily  procured;  that  said 
witnesses  are  not  absent  by  the  connivance,  procurement  or  con- 
sent of  the  defendant;  that  he  caused  to  be  issued  out  of  the 
office  of  the  clerk  of  this  court,  on  the  fourteentl^  day  of  March, 
1903,  a  subpoena  for  each  of  said  witnesses,  and  that  said  sub- 
poenas were  duly  served  upon  said  witnesses  as  follows :  On  said 
witness  Johnson  on  the  eighteenth  day  of  March,  1903,  and  on 
said  witness  Clinton  on  the  twentieth  day  of  March,  1903,  as 
will  more  fully  appear  by  the  return  upon  said  subpoenas,  under 
oath  of  this  defendant;  that  said  witness,  Nellie  Lesh,  was  sub- 
poenaed at  the  former  term  of  this  court;  that  since  the  service 
of  said  subpoena  upon  said  witness,  Nellie  Lesh,  that  is  to  say, 
on  or  about  the  twenty-first  day  of  March,  1903,  said  Nellie 
Lesh  left  this  state,  going  to  the  state  of  Washington;  that  this 
defendant  did  not  know  of  such  fact  until  too  late  to  give  notice 
to  take  the  deposition  of  said  witness;  that  the  wife  of  said  wit- 
ness Clinton  is  unable  for  said  witness  to  leave  his  home  to  at- 
tend court,  as  will  more  fully  appear  by  the  certificate  of  her 
attending  physician,  ^^  John  W.  Lovan,  M.  D.,  hereto  attached 
and  made  a  part  hereof;  that  said  witness  Johnson  is  unable 
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to  leave  his  home  on  account  of  being  sick  with  the  measles,  as 
will  more  fully  appear  from  the  certificate  of  his  attending  phy- 
sician, M.  H.  Osburn,  M.  D.,  hereto  attached  and  made  a  part 
hereof;  that  this  application  is  not  made  for  vexation  or  delay 
merely,  but  to  obtain  substantial  justice  on  the  trial  of  this 
cause;  and  this  affiant  further  saith  not." 

The  physicians'  certificates,  as  above  referred  to,  are  as  fol- 
lows: 

"Eoosevelt,  Mo.,  March  21,  1903. 
"To  Whom  It  May  Concern : 

"This  is  to  certify  that  H.  Clinton  cannot  safely  leave  home 
on  account  of  his  wife.  She  is  now  under  my  treatment  and  is 
in  a  family  way  and  is  liable  to  be  confined  at  any  time,  and 
it  seems  from  all  appearances  that  she  has  now  gone  the  full 
time.  JNO.  W.  LOVAN,  M.  D." 

"Ava,  Mo.,  March  18,  1903. 
"To  Whom  It  May  Concern : 

"This  is  to  certify  that  Riley  Johnson  is  sick  at  this  place 
with  measles  and  that  it  is  unsafe  for  him  to  leave  his  room 
for  some  days  to  come ;  that  said  patient  has  just  taken  said  dis- 
ease and  has  quite  a  severe  attack. 

"M.  H.  OSBURN",  M.  D." 

The  prosecuting  attorney  filed  a  counter-affidavit,  to  which 
the  defendant  filed  a  rejoinder.  The  court  seemed  to  treat  the 
affidavit  of  defendant,  the  counter-affidavit  of  the  prosecuting 
officer  and  the  rejoinder  of  the  defendant,  as  an  issue  framed 
for  trial,  and  the  state  introduced,  upon  that  issue,  a  number 
of  witnesses  who  testified  orally  upon  the  matters  embraced  in 
the  affidavits.  Witnesses  were  examined  in  chief  and  cross- 
examined. 

The  defendant  objected  to  all  the  oral  testimony  ^^  intro- 
duced by  the  state  in  resisting  the  application  for  a  continuance, 
which  objection  was  overruled,  and  the  state  then  dismissed  as 
to  the  first  count  in  the  information,  and  the  application  of  de- 
fendant for  a  continuance  was  overruled  and  the  trial  proceeded. 

The  testimony  on  the  part  of  the  state  shows  that  the  defend- 
ant was  the  teacher  of  the  public  school,  and  that  the  prosecut- 
ing witness,  Anna  Byers,  by  her  mother  and  stepfather,  with 
^''hom  she  lived,  was  sent  to  school  as  charged  in  the  information. 
The  testimony  shows  that  there  were  meetings  of  a  literary  so- 
ciety held  at  the  schoolhouse,  and  that  defendant  frequently 
accompanied  Anna  Byers  to  those  meetings,  and  the  stepfather 
testified  that  he  understood  that  the  "literary**  was  a  part  of  the 
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school,  and  that  it  was  necessary  for  the  pupils  to  attend.  The 
ifiother  of  Anna  Byers  testified  that  she  was  sixteen  years  old 
in  July,  1902.  She  further  testified  that  it  was  understood  that 
the  "literary^*  was  a  part  of  the  school.  The  defendant  had 
charge  of  the  school;  the  prosecuting  witness  was  a  pupil  of 
the  defendant  at  such  school. 

Anna  Byers,  the  prosecuting  witness,  testified:  That  she  was 
fcixteen  years  of  age;  knew  the  defendant,  attended  the  school 
of  which  he  was  the  principal,  as  a  student;  that  she  attended 
the  literary  society  on  Wednesday  nights;  that  defendant  ac- 
"Companied  her  to  and  from  the  literary  society  upon  several 
occasions;  that  in  September,  at  Hollingshad's  house,  where  the 
defendant  lived,  he  put  his  arm  around  her  and  asked  her  if 
she  wanted  to  have  a  good  time  all  winter;  that  she  told  him 
she  did;  that  he  did  nothing  further  then.  She  testified  posi- 
tively that  the  first  sexual  intercourse  between  the  defendant 
and  her  was  "one  Sunday  in  October  as  we  went  to  church"'; 
that  after  that,  they  had  intercourse  two  or  three  times  a  week 
until  a  little  before  Christmas.  It  appears  from  her  cToss-exam- 
ination  that  at  the  time  of  the  first  sexual  intercourse,  they  had 
started  from  Hollingshad's  house  to  attend  the  singing  ^^  ex- 
ercises at  the  church.  It  is  not  contended  that  Anna  Byers 
lived  at  Hollingshad's  house,  but  the  proof  shows  that  she  went 
over  there  that  afternoon;  that  from  that  house,  where  the  de- 
fendant lived,  they  started  to  the  singing  exercises  at  the  church, 
and  on  the  way  to  the  church  had,  for  the  first  time,  sexual  in- 
tercourse. She  further  testified  that  defendant  had  sexual  in- 
tercourse with  her  in  November,  at  the  noon  recess.  Her  testi- 
mony as  to  her  action  at  this  time  is  thus  stated  in  her  testi- 
mony, as  disclosed  in  the  record: 

"Q.  Did  he  ever  have  sexual  intercourse  with  you  during 
school?  A.  One  day  at  noon,  between  the  schoolhouse  and 
Hollingshad's  postoffice. 

"Q.     How  far  is  that?     A.     About  three-fourths  of  a  mile. 

"Q.     Is  there  timber  there?     A.     Yes,  sir. 

"Q.  What  road  is  that  on?  A.  There  is  a  path  and  a 
big  road ;  we  went  the  path  and  came  back  the  road. 

"Q.  In  going  down  there,  did  you  have  sexual  intercourse? 
A.     Yes,  sir;  once  going  down  and  once  coming  back. 

"Q.  Did  anybody  come  up  while  you  were  there?  A.  Yes, 
sir;  Emery  Hall  and  Frank  Walker  came  by  on  horseback. 

"Q.  What  did  you  do  when  they  came  up?  A.  I  jumped 
up  and  went  on  to  the  postoffice. 
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"Q.     Which  way  were  they  going?     A.     To  the  schoolhouse. 

"Q.  As  you  came  back  you  had  sexual  intercourse  again? 
A.     Yes,  sir. 

"Q.     What  time  was  that  ?    A.     In  November  last. 

"Q.     In  this  county  and  state?     A.     Yes,  sir.'' 

This  testimony  of  Anna  Byers  as  reproduced  is  corroborated 
by  the  testimony  of  Emery  Hall. 

On  the  part  of  the  defendant,  he  testified  in  his  own  behalf, 
and  states  substantially  that  he  never  had  **  sexual  intercourse 
with  the  prosecuting  witness,  Anna  Byers,  while  she  was  his 
pupil,  nor  at  any  other  time. 

The  testimony  further  tended  to  show  the  bad  reputation  of 
G.  W.  Bundren,  the  stepfather  of  Anna  Byers,  as  also  a  bad 
reputation  in  the  neighborhood  for  chastity  of  Anna  Byers,  and 
a  good  reputation  for  the  defendant.  There  was  other  testi- 
mony on  the  part  of  the  defendant,  contradicting  G.  W.  Bun- 
dren, the  stepfather,  and  that  he  stated  that  this  whole  trouble 
could  be  settled  if  money  enough  was  paid.  This  is  a  sufficient 
recitation  of  the  testimony  in  this  cause  to  indicate  the  legal 
propositions  involved. 

There  is  only  one  instruction  complained  of,  and  we  will  give 
that  proper  attention  in  the  course  of  the  opinion. 

Upon  the  submission  of  this  case  to  the  jury,  a  verdict  of 
guilty  was  returned,  and  defendant's  punishment  assessed  at 
five  years'  imprisonment  in  the  penitentiary.  Judgment  was 
duly  rendered  upon  this  verdict,  and  in  due  time  and  form  de- 
fendant prosecuted  his  appeal  to  this  court,  and  the  record  is 
DOW  before  us  for  review. 

This  appeal  presents  three  questions  for  consideration:  1. 
It  is  contended  by  appellant  that  the  evidence  is  insufficient 
to  authorize  the  conviction  of  the  defendant  of  the  offense,  cre- 
ated by  the  statute,  upon  which  the  information  is  predicated; 
2.  That  instruction  numbered  2  is  erroneous,  and  is  broader 
than  the  charge  contained  in  the  information;  3.  That  the 
court  committed  error  in  overruling  defendant's  application  for 
a  continuance. 

Section  1845  of  the  Revised  Statutes  of  1899,  upon  which 
lliis  information  is  based,  provides:  "If  any  guardian  ^*  of 
any  female  under  the  age  of  eighteen  years,  or  any  other  person 
to  whose  care  or  protection  any  such  female  shall  have  been 
confided,  shall  defile  her,  by  carnally  knowing  her,  while  she 
remains  in  his  care,  custody  or  employment,  he  shall,  in  cases 
not  otherwise  provided  for,  be  punished  by  imprisonment  in 
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the  penitentiary  not  exceeding  five  years,  or  by  imprisoument 
in  the  county  jail  not  exceeding  one  year  and  a  fine  not  less 
than  one  hundred  dollars." 

The  lawmakers  evidently  contemplated  the  strong  influences 
ihat  could  be  exercised  by  those  occupying  confidential  relations 
to  girls  of  tender  years,  and  the  section  quoted  doubtless  was 
enacted  for  the  purpose  of  throwing  around  those  girls  who 
might,  by  reason  of  their  position,  be  susceptible  of  improper 
influences,  such  safeguards  as  would  prevent  the  abuse  of  the 
confidential  relations:  State  v.  Sogers,  108  Mo.  204,  18  S.  W. 

That  the  relation  of  teacher  and  pupil  fall  within  the  class 
contemplated  by  the  statute  there  can  be  no  doubt;  the  correct- 
ness of  that  proposition  is  not  even  controverted  by  appellant 
in  this  cause.  Bishop  on  Noncontract  Law,  section  597,  very 
clearly  states  the  relation:  "Within  the  purposes  and  scope  of 
a  school  over  which  a  teacher  presides,  he  stands  in  a  semi- 
paternal  relation  to  his  pupils.  By  formal  rule  or  by  specific 
command,  and  subject  to  any  authority  superior  to  his,  he  may 
regulate  their  conduct  in  school,  and  out  of  school  so  far  as  it 
affects  the  discipline  and  studies  within.  And  he  may  force 
obedience  by  expulsion,  by  chastisement,  or  by  other  proper 
means.'' 

The  instruction  complained  of  by  appellant  is  as  follows : 
"If  you  believe  from  the  evidence  that  defendant  was  teaching 
school  at  the  Vienna  schoolhouse  and  the  prosecuting  witness, 
Anna  Byers,  was,  with  the  consent  of  her  parents,  attending 
tiiis  school  as  a  pupil  of  defendant,  and  also  attending  a  literary 
society  held  ^**  under  the  direction  of  the  teachers  and  in  con- 
nection with,  and  as  a  part  of,  the  exercises  of  the  school,  then 
said  Anna  Byers  was,  while  attending  said  school  and  literary 
society,  confided  to  the  care  and  protection  of  defendant,  and 
if  you  believe  that  Anna  Byers,  while  a  pupil  in  said  school,  did, 
with  the  consent  of  her  parents,  accompany  defendant  to  the  lit- 
erary society  and  return  therefrom  with  him,  then  for  the  pur- 
pose of  this  case  she  was  confided  to  his  care  and  protection, 
while  going  to  and  returning  from  the  literary  society." 

The  contention  of  appellant  is,  that  after  school  hours,  and 
the  children  reac^h  their  homes,  the  relation  contemplated  by 
the  statute  is  severed;  hence,  the  instruction  is  broader  than 
the  law,  or  the  charge  in  the  information,  in  that  it  tells  the 
jury  that  in  contemplation  of  law  she  was  confided  to  his  care 
in  accompanying  the  defendant  to  the  literary  society. 
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We  are  unwilling  to  sanction  the  contention  of  appellant 
which  undertakes  to  limit  the  provisions  of  the  statute  to  such 
a  narrow  field.  In  other  words,  we  are  unwilling  to  say  that 
a  teacher,  who  has  in  his  charge  girl  pupils  of  tender  age,  so 
long  as  they  are  in  the  schoolroom  or  on  their  way  home  from 
school,  are  under  his  care  and  protection;  but  so  soon  as  they 
reach  the  parental  roof,  his  care  and  duty  of  protection  of  them 
is  shaken  off,  and  he  is  no  longer  subject  to  the  penalties  of 
the  statute  for  defiling  them. 

The  confidential  relation  of  teacher  and  pupil  exists  as  well 
after  the  child  reaches  home  as  it  does  in  the  schoolroom;  it 
exists  on  Sunday  as  well  as  on  a  school  day.  The  evil  intended 
to  be  prevented  is  the  abuse  of  the  confidential  relation,  and 
that  exists  wherever  they  may  be  and  on  all  occasions,  as  long  as 
the  relation  of  teacher  and  pupil  is  in  existence. 

It  was  very  aptly  said  by  Macfarlane,  J.,  in  State  v.  Eogers, 
108  Mo.  204,  18  S.  W.  976,  that  "the  purpose  of  the  law  was  to 
prevent  guardians,  employers  and  others,  occupying  ^''  confi- 
dential relations  to  girls  of  tender  years,  from  abusing  such  con- 
fidence." 

The  essence  of  the  offense  created  by  the  statute  is  the  vio- 
lation and  abuse  of  a  trust  relation ;  in  other  words,  it  is  to  pre- 
vent those  who,  by  reason  of  their  positions,  have  a  stronger  in- 
fluence than  they  would  otherwise  possess  over  girls  of  tender 
years,  from  exercising  such  influence  improperly.  We  can  con- 
ceive of  the  creation  of  no  higher  trust  than  that  of  the  parents 
confiding  the  care  of  their  children  to  the  teacher.  If  the  care 
and  protection  contemplated  by  the  statute,  as  applicable  to 
teachers  of  the  youth  of  the  country,  simply  means  that  they  are 
confided  to  their  care  for  the  purpose  of  teaching  them  each  day 
for  a  few  hours,  and  that  is  the  end  of  their  duty,  and  consti- 
tutes a  faithful  and  conscientious  performance  of  all  the  du- 
ties imposed  by  reason  of  the  relation  of  teacher  and  pupil, 
then  we  confess  an  absolute  misconception  of  the  duties  resting 
upon  those  in  charge  of  schools  as  teachers. 

As  applicable  to  this  case,  Anna  Byers,  in  contemplation  of 
the  provisions  of  this  statute,  remained  in  the  care  of  the  de- 
fendant as  long  as  the  relation  of  teacher  and. pupil  existed. 
We  do  not  believe  that  a  school  teacher,  to  whose  care  has  been 
confided  a  girl  of  tender  years,  can,  by  reason  of  his  influence 
over  her  as  a  teacher,  obtain  her  consent  to  sexual  intercourse, 
and  after  school  hours,  at  her  home  or  any  other  place,  defile 
her,  and  claim  exemption  from  the  penalties  of  the  statute  on 
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ihe  ground  that  she  was  not  in  his  care.  Such  a  construction 
is  entirely  too  narrow,  and  is  not  in  harmony  with  the  intent 
and  purpose  of  the  legislature  in  enacting  the  statute. 

As  applicable  to  the  correct  interpretation  of  the  section  of 
the  statute  now  being  discussed,  we  fully  approve  the  clear 
and  apt  announcement  of  the  rule  by  the  supreme  court  of  the 
United  States  in  United  States  v.  Hartwell,  6  Wall.  394,  18  L. 
ed.  830,  it  was  there  said  by  Mr.  Justice  Swayne:  ^  "We  are 
not  unmindful  that  penal  laws  are  to  be  construed  strictly.  It 
is  said  that  this  rule  is  almost  as  old  as  construction  itself.  But 
whenever  invoked  it  comes  attended  with  qualifications  and 
other  rules  no  less  important.  It  is  by  the  light  which  each 
contributes  that  the  judgment  of  the  court  is  to  be  made  up. 
The  object  in  construing  penal,  as  well  as  other  statutes,  is  to 
ascertain  the  legislative  intent.  That  constitutes  the  law.  If 
the  language  be  clear  it  is  conclusive.  There  can  be  no  con- 
struction where  there  is  nothing  to  construe.  The  words  must 
not  be  narrowed  to  the  exclusion  of  what  the  legislature  in- 
tended to  embrace The  proper  course  in  all  cases  is  to 

adopt  that  sense  of  the  words  which  best  harmonizes  with  the 
context,  and  promotes  in  the  fullest  manner  the  policy  and  ob- 
jects of  the  legislature.  The  rule  of  strict  construction  is  not 
violated  by  permitting  the  words  of  the  statute  to  have  their  full 
meaning,  or  the  more  extended  of  two  meanings,  as  the  wider 
popular  instead  of  the  more  narrow  technical  one ;  but  the  words 
should  be  taken  in  such  a  sense,  bent  neither  one  way  nor  the 
other,  as  will  best  manifest  the  legislative  intent." 

In  State  v.  Kavanaugh,  133  Mo.  412,  33  S.  W.  33,  34  S.  W. 
842,  the  statute  upon  which  this  prosecution  is  based  was  re- 
viewed in  a  full  and  exhaustive  opinion  by  Gantt,  J.,  and  the 
rule  as  announced  in  United  States  v.  Hartwell,  6  Wall.  394,  18 
I.,  ed.  830,  was  fully  adopted.  After  a  very  thorough  discussion 
of  all  the  authorities  applicable  to  the  subject,  the  conclusion 
reached  was  thus  expressed:  "We  are  not  unmindful  that  men 
are  not  to  be  made  subject  to  criminal  laws  by  implication,  and 
that  only  those  transactions  are  covered  by  criminal  statute 
which  fall  within  both  their  spirit  and  letter,  but  we  are  dis- 
posed to  so  construe  this  statute  as  to  promote  the  purpose  and 
object  of  the  legislature  by  ascribing  that  meaning  to  its  words 
which,  in  our  opinion,  best  harmonizes  with  the  context,  and 
we  do  not  violate  the  rule  of  strict  construction  by  giving  to 
the  words  of  the  ^^  statute  their  full  meaning  and  .thus  effectu- 
ate what  we  believe  was  the  intention  of  the  legislature  in 
adopting  them." 
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There  was  no  prejudicial  error  to  the  defendant  in  giving 
the  instruction  complained  of;  as  herein  indicated,  under  the 
statute  it  might  have  been  made  broader.  The  evidence,  if 
true  and  believed  by  the  jury,  as  to  the  sexual  intercourse  in 
going  to  church  and  to  the  literary  society,  would  support  a 
conviction  in  this  cause;  but,  aside  from  this,  counsel  doubtless 
overlooks  the  testimony  of  Anna  Byers  as  to  the  sexual  inter- 
course at  the  noon  recess,  in  going  to  and  returning  from  the 
postoffice.  That  occurrence  was  during  school  hours,  and  she 
was  not  under  the  care  and  custody  of  her  parents,  and  even 
according  to  the  views  of  appellant's  counsel,  she  was  then  in 
the  care  of  defendant,  and  the  court  may  have  very  appropri- 
ately confined  its  instructions  to  that  part  of  the  testimony. 

In  reaching  the  conclusion  as  herein  indicated,  upon  the  first 
and  second  propositions  involved  in  this  cause,  we  are  not  un- 
mindful  of  what  is  said  in  the  cases  cited  by  appellant's  coun- 
sel. Those  cases  treat  principally  of  the  powers  of  teachers 
and  educational  boards  to  make  rules  and  regulations  which 
infringe  upon  the  rights  of  the  parent;  they  are  to  be  distin- 
guished from  the  case  at  bar,  wherein  it  is  sought  by  the  statute 
to  be  construed  to  prevent  the  abuse  of  a  confidential  relation, 
which  exists  as  well  between  the  teacher  and  the  pupil  when 
the  pupil  is  not  under  the  immediate  care  and  custody  of  its 
teacher  in  the  schoolroom,  as  it  does  when  the  child  is  under 
such  immediate  care  and  custody. 

This  brings  us  to  the  only  remaining  proposition  in  this 
cause;  that  is,  Was  the  action  of  the  court  in  overruling  de- 
fendant's application  for  a  continuance  such  error  as  would 
warrant  the  reversal  of  this  cause? 

In  granting  or  refusing  applications  for  continuance  in  crim- 
inal cases,  the  ruling  of  this  court  on  that  ®**  question  has  been 
uniform,  that  it  rests  largely  in  the  discretion  of  the  trial  court, 
and  its  action  upon  such  application  will  not  be  disturbed,  un- 
less it  is  made  to  appear  that  its  discretion  has  been  unsoundly 
or  oppressively  exercised:  State  v.  Dettmer,  124  Mo.  426,  27 
S.  W.  1117;  State  v.  Banks,  118  Mo.  117,  23  S.  W.  1079. 

The  application  of  the  defendant  in  this  case  was  substantially 
in  due  form ;  it  strictly  complied  with  the  requirements  of  the 
statute.  Upon  the  filing  of  the  application,  the  prosecuting 
attorney  filed  a  counter-affidavit,  and  then  it  was  that  the  court 
seems  to  have  introduced  a  new  practice  in  this  state,  of  trying 
upon  oral  testimony  the  issue  presented  by  the  affidavits. 

This  court  in  numerous  cases  has  recognized  as  proper  prac- 
tice, to  permit  the  state,  upon  applications  of  this  character,  to 
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file  counter-affidavits;  but  our  attention  has  not  been  called  to 
any  case  that  sanctions  the  praxjtice  of  introducing  witnesses  and 
hearing  their  oral  statements,  by  a  formal  examination  in  chief 
and  cross-examination,  upon  the  issue  presented  by  an  appli- 
cation for  a  continuance.  This  was  an  unusual  practice,  and 
one  that  does  not  commend  itself  to  this  court.  The  case  is 
for  trial,  and  no  collateral  issue  preliminary  to  it  should  be 
injected  into  the  case,  and  assume  the  form  of  a  trial  in  the 
presence  of  those  persons,  some  of  whom,  at  least,  will  be  se- 
lected as  jurors  to  try  the  case. 

The  practice,  fully  recognized  and  approved  by  this  court,  of 
resisting  the  application  by  counter-affidavits,  is  the  one  that 
should  be  followed.  The  testimony  of  witnesses,  taken  orally 
in  support  of  the  counter-affidavit,  did  not  add  anything  to  it, 
and  by  no  means  established  the  fact  that  the  application  was 
made  simply  for  delay.  It  is  disclosed  in  the  record  that  upon 
the  close  of  the  oral  testimony  taken  in  resisting  the  application 
for  a  continuance,  and  prior  to  any  ruling  of  the  court  on  the 
application,  the  prosecuting  officer  ^*  dismissed  the  first  count 
of  the  information,  and  upon  such  dismissal,  the  court  over- 
ruled the  application. 

It  is  strongly  indicated  by  the  record  that  the  trial  court  re- 
garded the  testimony  of  the  absent  witnesses  as  applicable  alone 
to  the  first  count,  and  therefore  felt  warranted  in  overruling 
it;  and  that  is  now  urged  in  this  court  as  a  reason  for  the  ac- 
tion of  the  trial  court,  and  upon  that  ground  it  is  insisted  that 
there  was  no  error  committed.  If  that  was  the  basis  of  the 
trial  court's  action,  as  it  appears  to  have  been,  it  is  apparent 
that  some  of  the  testimony  which  it  is  alleged  such  absent  wit- 
nesses would  give  was  overlooked. 

It  is  averred  in  the  application  that  witness  Johnson  will  tes- 
tify that  he  attended  the  school  at  the  time  it  is  alleged  Anna 
Byers  was  defiled  by  defendant;  that  defendant  was  not  absent 
at  any  time  from  the  school  grounds  at  the  same  time  that 
Anna  Byers  was,  except  one  time  that  the  prosecuting  witness 
went  to  the  postoffice  with  the  defendant,  and  that  witness  John- 
son was  then  in  a  position  to  see  both  of  them  all  the  time,  and 
had  there  been  any  sexual  intercourse,  he  would  have  seen  it. 
This  testimony,  if  the  witness  would  so  testify,  was  of  great 
importance  to  the  defendant,  for  it  clearly  contradicts  the  pros- 
ecuting witness  as  to  the  occurrence  at  the  noon  recess,  when 
she  said  that  she  and  defendant  had  sexual  intercourse  on  their 
way  to  the  postoffice. 
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Witness  Nellie  Lesh,  another  one  of  the  absent  witnesses, 
would  testify,  so  the  application  alleges,  that  Anna  Byers,  the 
prosecuting  witness,  admitted  to  her,  before  the  filing  of  the 
information,  that  she  had  sexual  intercourse  with  George  Bun- 
dren,  and  that  she  and  Bundren  were  setting  a  trap  for  the  de- 
fendant. 

It  is  also  alleged  in  the  application  for  continuance  that  wit- 
ness Clinton  would  testify  that  the  reputation  of  Anna  Byers 
in  the  neigliborhood  in  which  she  lived,  for  truth  and  veracity, 
was  bad.  During  the  trial  there  was  testimony  introduced  as 
to  her  bad  reputation  for  chastity;  but  none  upon  her  reputa- 
tion for  ^^  truth  and  veracity;  hence  this  was  important  to 
the  defendant 

It  will  be  observed  that  the  testimony  in  this  case  as  to  the 
most  essential  element  of  the  offense,  that  of  sexual  intercourse, 
rests  entirely  upon  the  statements  of  the  prosecuting  witness, 
Anna  Byers.  Her  testimony  is  directly  contradicted  by  the 
defendant.  Her  reputation  is  shown  to  be  bad;  that  of  defend- 
ant to  be  good;  hence  we  can  readily  appreciate  the  importance 
of  the  testimony  of  the  absent  witnesses  in  the  trial  of  this  cause. 
That  the  testimony  of  the  absent  witnesses,  as  herein  indicated, 
was  applicable  to  the  charge  in  the  second  count  of  the  informa- 
tion, is  beyond  question. 

This  is  a  serious  charge  and  one  calculated  from  the  mere 
fact  of  that  accusation  to  arouse  public  feeling  against  the  de- 
fendant; hence  it  is  important  that  the  rights  guaranteed  to 
tlie  defendant  in  respect  to  having  his  witnesses  present  at  the 
trial,  process  for  them  and  compulsory  process,  when  required, 
should  be  carefully  protected.  If  the  absent  witnesses  will  tes- 
tify to  the  facts  as  averred  by  defendant's  application,  he  is  en- 
titled to  have  them  present  at  the  trial;  and  while  this  court 
is  at  all  times  reluctant  to  reyerse  the  action  of  the  trial  court 
upon  application  of  this  character,  yet  in  view  of  the  fact  that 
the  application  is  sufficient  in  form,  shows  clearly  the  im- 
portance of  the  evidence,  due  diligence  in  trying  to  secure  it, 
and  the  indication  from  the  record  that  the  trial  court,  had  it 
not  overlooked  the  fact  that  a  part  of  the  testimony  of  the  ab- 
sent witnesses  was  important  and  applicable  to  the  second  count 
of  the  information,  would  have  granted  the  continuance,  we 
are  unwilling  to  say  that  the  overruling  of  this  application  did 
not  endanger  the  rights  of  the  defendant  to  a  fair  and  impar- 
tial trial  upon  the  charge  preferred  against  him. 
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The  application  for  a  continuance  should  have  been  sus- 
tained, and  for  the  error  in  failing  so  to  do,  the  judgment  is 
reversed  and  the  cause  remanded. 

All  concur. 


That  a  Teacher  sustains  a  relation  to  his  pupils  somewhat  analo- 
gous to  that  between  parent  and  child,  see  the  note  to  Drum  v. 
Miller,  102  Am.  St.  Rep.  537;  and  that  the  relation  of  teacher  and 
pupil  may  exist  while  the  latter  is  on  the  way  home  from  school, 
see  Deskins  v.  Gose,  85  Mo.  485,  55  Am.  Rep.  387. 

The  Object  of  Construing  Penal  Statutes  is  to  discover  and  give 
effect  to  the  true  legislative  intent,  and  the  rule  of  strict  construction 
is  not  to  be  so  unreasonably  applied  as  to  defeat  the  true  intent 
and  meaning  of  the  enactment:  Zellers  v.  White,  208  111.  518,  100 
Am.  St.  Rep.  243;  State  v.  Woodward,  182  Mo.  391,  post,  p.  64  d. 
Strict  construction  also  permits  of  sensible  construction:  JMelson  v. 
State,  111  Wis.  394,  87  Am.  St.  Rep.  881. 


STATE  V.  WOODWARD. 

[182  Mo.  391,  81  S.  W.  857.] 

BRIBERY— Attempts.— It  is  as  much  a  felony  to  attempt  to 
corrupt  a  juror  by  offering  to  give  him  a  bribe,  whether  accepted 
or  not.  as  it  is  to  actually  tender  him  a  bribe  which  is  accepted, 
(pp.  653,  654.) 

BBIBERY—Attempt— Tender  of  Gratuity.— The  statute  mak- 
ing it  a  felony  to  corrupt  or  attempt  to  corrupt  any  juror  "by  giving 
or  offering  to  give  any  gift  or  gratuity"  to  any  juror,  does  not 
require  that  the  offer  must  be  by  an  actual  tender  of  money  or  other 
gratuity  or  thing,  and  if  the  briber  by  words  proposes  to  give,  the 
statute  is  violated  and  the  crime  complete,  whether  such  offer  is 
accepted  or  not.     (p.  655.) 

STATUTES— Criminal— Construction,— Though  criminal  stat- 
utes are  to  be  strictly  construed  in  favor  of  the  accused,  the  courts 
are  not  authorized  to  so  interpret  ithem  as  to  defeat  the  obvious 
purpose  of  the  legislature,  or  to  so  narrow  the  words  of  the  statute 
as  to  exclude  cases  which  those  words,  in  their  ordinary  acceptation, 
include,     (p.  655.) 

EVIDENCE— Confessions.— If,  after  a  jury  is  discharged,  the 
foreman  and  some  of  the  jurors  are  called  before  the  trial  judge 
in  his  chambers,  who  states  to  such  jurors  that  their  foreman  has 
informed  him  that  there  has  been  an  attempt  made  to  bribe  them, 
and  without  placing  them  under  oath  or  holding  out  any  induce- 
ment or  threat,  asks  them  if  they  desire  to  say  anything,  any  state- 
ments made  by  them  under  such  circumstances  must  be  deemed  vol- 
untary confessions,  and  admissible  in  evidence  as  such,  although 
taken  down  by  the  official  court  stenographer,     (p.  660.) 

EVIDENCE— Confessions— Self-invited.  Error.— A  court  sten- 
ographer's copy  of  a  statement  made  before  the  trial  judge  in  re- 
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sponse  to  an  inquiry  by  him  of  a  juror  if  he  wished  to  say  any- 
thing about  an  alleged  attempt  to  bribe  him  is  inadmissible  as 
hearsay;  but  if  it  is  offered  in  evidence  by  the  prosecution  in  response 
to  a  demand  by  opposing  counsel  that  it  is  better  evidence  than  the 
testimony  of  those  present  when  the  statement  was  made,  the  error 
is  self-invited  and  harmless,     (pp.  660,  661.) 

TRIALS — Continuances. — An  application  for  a  continuance  of 
a  trial  must  be  formally  sufficient.  To  secure  a  grant  of  such  appli- 
cation it  must  show  that  reasonable  diligence  has  been  exercised  to 
secure  the  attendance  of  an  absent  witness,  or  to  obtain  his  deposi- 
tion, that  it  is  probable  that  his  attendance  or  evidence  could  be 
timely  secured,  if  the  continuance  were  granted,  and  that  such  evi- 
dence would  be  material,  and  credible,  and  not  immaterial,  irrelevant 
and  incredible,     (p.  668.) 

J.  W,  Suddath  and  J.  W.  Garner,  for  the  appellant. 

E.  C.  Crow,  attorney  general,  S.  B.  Jeffries,  assistant  attor- 
ney general,  H.  S.  Hadley  and  W.  H.  AVallace,  for  the  state. 

3»«  GANTT,  P.  J.  On  the  third  day  of  May,  1901,  the 
grand  jury  of  Jackson  county  preferred  an  indictment  against 
Grant  Woodward,  the  defendant,  in  which  he  was  charged  to 
have  unlawfully,  knowingly,  willfully,  corruptly  and  feloniously 
attempted  to  corrupt  one  Joseph  Gephart  who  had  been  duly 
summoned,  impaneled  ^®''  and  sworn  as  one  of  the  jurors  in  a 
certain  civil  cause  wherein  Mary  H.  Walton  was  plaintiff  and 
the  Metropolitan  Street  Eailway  Company  was  defendant,  then 
pending  and  on  trial  in  the  circuit  court  of  Jackson  county,  and 
then  and  there  having  jurisdiction  of  said  cause,  "by  then  and 
there  unlawfully,  knowingly,  willfully,  corruptly  and  feloni- 
ously offering  to  give  to  the  said  Joseph  Gephart  a  certain  gift, 
and  gratuity,  to  wit,  ten  dollars,  with  the  felonious  intent  to 
bias  the  mind  of  the  said  Joseph  Gephart  and  to  incline  him  to 
be  more  favorable  to  the  side  of  the  defendant  aforesaid  than 
to  the  side  of  the  plaintiff  aforesaid  in  the  trial  and  decision  of 
the  said  issue  so  joined  and  on  trial  before  said  jury  as  afore- 
said." 

There  was  a  second  count  which  was  dismissed,  and  hence  it 
is  not  necessary  to  notice  it  on  this  appeal. 

The  defendant  was  duly  arraigned  and  entered  his  plea  of 
not  guilty  and  the  cause  was  set  down  for  trial  June  14,  1901, 
and  reset  for  June  30,  1901.  On  the  25th  of  June,  1901, 
the  cause  was  continued  to  the  September  term,  1901,  for  want 
of  time  to  try  the  same,  and  defendant  admitted  to  bail. 

At  the  September  term,  1901,  the  defendant  filed  a  demurrer 
to  the  indictment  which  was  heard  and  overruled,  whereupon 
defendant  filed  his  application  for  a  change  of  venue,  which  was 
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granted,  and  the  cause  ordered  removed  to  the  Johnson  county 
circuit  court,  and  defendant  recognized  to  appear  in  said  court 
at  the  February  term,  1902. 

At  the  February  term,  1903,  of  the  Johnson  county  circuit 
court  the  state  announced  ready,  whereupon  the  defendant  filed 
his  motion  and  affidavit  for  a  continuance,  which  was  heard  and 
overruled,  and  a  jury  was  impaneled  and  the  defendant  was  put 
on  trial,  and  on  the  twenty-third  day  of  April  the  jury  returned 
a  verdict  of  guilty  and  assessed  the  punishment  of  defendant  at 
two  years  in  the  penitentiary.  A  motion  for  a  new  trial  was 
filed,  heard  and  overruled,  and  the  defendant  ^*®  sentenced  in 
accordance  with  the  verdict.  The  defendant  thereupon  filed  his 
application  for  an  appeal  and  an  appeal  was  granted  to  this 
court.  The  time  for  filing  the  bill  of  exceptions  was  extended 
from  time  to  time  until  the  8th  of  June,  1903,  when  said  bill 
of  exceptions  was  signed  and  filed  and  made  part  of  the  record. 

The  evidence  on  the  part  of  the  state  was,  in  substance,  the 
following:  Charles  C.  Byers,  deputy  circuit  clerk  of  Jackson 
county,  testified  he  was  the  deputy  who  served  as  clerk  of  Judge 
Slover^s  division  of  said  circuit  court,  division  No.  2.  He  pro- 
duced the  original  of  the  regular  panel  of  jurors. drawn  for  the 
April  term,  1901,  of  said  circuit  court,  certified  to  said  court 
by  James  L.  Phelps,  clerk  of  the  county  court  of  Jackson  county. 
Among  other  jurors  so  drawn  and  summoned  to  serve  on  said 
regular  panel  were  Joseph  Gephart,  Elisha  Dancy,  Patrick  J. 
Kelly  and  Grant  Woodward. 

The  record  of  the  proceedings  in  the  cause  of  Mary  H.  Wal- 
ton, plaintiff,  against  the  Metropolitan  Street  Railway  Com- 
pany, defendant,  pending  in  said  division  No.  2  of  the  circuit 
court  of  Jackson  county  at  the  April  term,  1901  of  said  court, 
was  offered  and  read  in  evidence,  from  which  it  appears  that 
Joseph  Gephart,  Grant  Woodward,  Elisha  Dancy  and  Patrick 
J.  Kelly  were  four  of  the  panel  of  twelve  jurors  examined,  tried 
and  sworn  to  try  said  cause  of  Mary  H.  Walton  v.  Metropolitan 
Street  Railway  Company,  a  suit  for  damages  for  personal  in- 
juries, which  trial  began  April  25,  1901.  It  was  disclosed 
thereby  that  said  cause  was  heard  and  argued  by  counsel,  and 
was  submitted  to  the  jury  on  the  twenty-sixth  day  of  April, 
1901,  and  that  said  jury  not  being  able  to  agree  upon  a  verdict 
were  by  the  court  discharged  on  the  twenty-sixth  day  of  April, 
1901.  Joseph  Gephart  testified  on  behalf  of  the  state  that  on 
the  morning  of  April  25,  1901,  he  met  the  defendant,  Grant 
Woodward,  near  the  courthouse  in  Kansas  City  ^^®  and  Wood- 
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ward  said  to  him :  "There  isn't  much  in  this  case  down  here. 
There  is  more  if  you  do  as  I  tell  you.  The  Metropolitan  has 
about  eight  hundred  cases,  and  if  we  fix  this  case  right,  there 
is  ten  dollars  in  it.  This  is  only  ten  dollars.  The  large  cases  are 
twenty-five  dollars.  If  you  will  do  the  right  thing  you  will  live 
on  the  jury  a  long  time."  To  this  proposition,  he,  Gephart, 
made  no  reply.  At  noon  that  day,  he,  Gephart,  met  Wood- 
ward again,  and  Woodward  said  to  him:  "It  is  all  right  if  you 
do  what  I  told  you ;  that  there  is  ten  dollars  in  this  case,  if  you 
decide  in  favor  of  the  Metropolitan  and  twenty-five  in  large 
ones/'  When  the  court  adjourned  that  evening,  Woodward 
asked  Gephart  to  meet  him  that  night  at  a  saloon  opposite  the 
courthouse,  saying,  "Mr.  Church  will  be  up  there  and  give  me 
a  check  and  I  will  get  you  the  money.  I  will  have  to  see  Mr. 
Church  to  get  it."  The  evidence  showed  that  Mr.  Church  was 
a  claim  a^ent  of  the  Metropolitan  Street  Eailway  Company. 
Gephart  did  not  go  to  the  saloon  that  night  as  requested  by 
Woodward,  but  met  Woodward  as  he  (Gephart)  was  going  into 
the  courthouse  the  next  morning.  Woodward  again  approached 
him  and  said  to  him  that  it  would  be  all  right  if  Gephart  did 
as  he  told  him.  Gephart  made  no  reply,  but  went  on  into  the 
jury-room,  the  case  then  having  been  finally  submitted  to  the 
jury.  In  the  jury-room  Woodward  sat  by  Gephart  and  said  to 
him,  "Keep  still."  When  the  jury  was  discharged  about  6 
o'clock  that  evening,  Gephart  reported  the  matter  to  Judge 
Slover.  After  the  court  adjourned.  Judge  Slover  requested 
Gephart,  Dancy  and  the  defendant  Woodward  to  remain  after 
the  adjournment  of  the  court,  and  they  did,  and  at  his  request 
went  into  Judge  Slover's  chambers  in  the  courthouse.  The  at- 
torneys on  both  sides  of  the  Walton  case  were  also  there,  and 
the  judge  and  his  stenographer,  Mr.  Jones. 

On  cross-examination  Gephart  stated  this  was  the  first  case 
he  sat  in  as  juror  at  that  term.  Had  no  previous  **^  ac- 
quaintance with  defendant.  That  at  neither  of  these  conversa- 
tions did  defendant  exhibit  to  Gephart  any  money.  He  testi- 
fied that  defendant  said  he  would  go  with  Gephart  to  Church 
and  get  the  money.  That  he,  said  Church,  was  claim  agent  of 
the  Metropolitan.  Witness  never  went  to  Mr.  Church,  and 
didn't  know  him  until  defendant  pointed  him  out  of  his  own 
motion.  Gephart  told  Woodward  he  couldn't  meet  him  at  Han- 
nan  &  Dixon's  saloon.  Then  defendant  said:  "Meet  me  over 
at  Keenan's  saloon  at  10  o'clock."  Keenan's  was  opposite  the 
courthouse.  Gephart  did  not  go,  but  saw  defendant  as  he  went 
into  the  courthouse  next  morning. 
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Elisha  Dancy,  another  of  the  jurors,  testified  he  was  a  mem- 
ber of  the  jury  in  the  Walton  ease,  and  while  the  jury  were  be- 
ing impaneled  Woodward  spoke  to  him  and  asked  him  what  he 
was  doing  there — was  he  there  for  his  health?  And  he  replied 
he  was  there  to  discharge  his  duty  as  a  juror.  The  next  day 
(Thursday),  when  the  jury  were  discharged  for  lunch,  as  they 
went  out  of  the  courthouse,  defendant  came  up  to  him  and  in- 
quired where  he  was  going  to  dinner,  and  he  told  him  Eighth 
and  Walnut.  Defendant  said,  "I  will  walk  with  you,"  and  as 
they  walked  along  defendant  said,  "They  haven't  got  any  case 
at  all,  have  they?"  "W^v,"  I  says,  "I  don't  know.  I  haven't 
heard  the  testimony  yet."  He,  defendant,  said,  "They  have  no 
case  and  they  have  got  no  money  on  that  side.  The  Metropoli- 
tan has  got  plenty  of  money.  You  might  as  well  have  a  little 
piece  of  it  as  anybody  else."  They  walked  along  and  defendant 
took  out  a  piece  of  paper  with  the  names  of  jurors  on  it  and 
said,  "I  have  got  enough  already  fixed  to  help  through  the  case, 
hut  I  want  to  know  whether  I  can  depend  on  you  or  not."  Ho 
asked  my  name,  and  when  they  reached  Walnut  and  Eighth 
defendant  asked  Dancy  to  meet  him  at  Hannan  &  Dixon's  sa- 
loon opposite  the  N"ew  York  Life  Building.  That  afternoon 
when  court  adjourned  they  walked  up  the  street  together  and 
some  *^^  lawyers  were  in  front  of  them,  and  Dancy,  pointing 
to  a  man,  asked  defendant  who  he  was.  Defendant  said,  "That 
is  Mr.  Church,  the  Metropolitan  claim  agent.  He  will  meet 
you  at  Keenan's  saloon  and  fix  it  up  with  you,  but  you  must  not 
let  him  know  you  know  him."  He  requested  Dancy  to  meet 
him  at  Keenan's  at  9  o'clock  and  Dancy  told  him  he  had  to 
help  his  boy  do  the  work.  He  would  see  about  it.  He  didn't 
go  to  Hannan  &  Dixon's  or  Keenan's.  Next  morning  (Fri- 
day) as  he  went  into  the  courthouse  on  his  way  to  the  jury- 
room,  he  encountered  defendant  in  the  corridor,  and  defendant 
says,  "You  didn't  come  over?"  and  Dancy  said,  "'No,  he  could- 
n't," whereupon  defendant  said,  "I  will  get  you  ten  dollars  if 
you  will  do  the  right  thing  in  this  case."  Dancy  told  him  he 
couldn't  do  it.  When  the  jury  were  discharged  that  evening 
he  went  with  defendant  to  Judge  Slover's  chambers.  On  cross- 
examination,  says  Woodward,  the  defendant,  did  not  exhibit  the 
ten  dollars,  but  said  he  had  it.  The  reason  he  inquired  about 
Church  was  he  saw  him  talking  with  the  lawyers  for  the  defense 
and  just  wanted  to  know  who  he  was. 

Patrick  Kelly  deposed  to  practically  the  same  offer  from  de- 
fendant to  him  to  help  the  Metroj)olitan  in  the  case,  saying  there 
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was  twenty-five  dollars  in  it,  and  Kelly  told  him  he  couldn't 
bring  in  a  verdict  for  the  company.  Friday  morning  Kelly 
told  the  defendant  he  was  caught  at  it  and  he  had  best  come  to 
terms  or  he  would  be  arrested.  Defendant  said  nobody  could 
arrest  him. 

F.  C.  Farr,  Esq.,  attorney  for  Mary  H.  Walton  in  said  case, 
testified  that  on  Friday  evening  Judge  Slover  sent  for  him. 
The  jury  were  discharged.  Judge  Slover  called  the  foreman, 
Andrew  Miller,  to  his  desk  and  took  some  names  and  then  dis- 
charged the  jury  and  requested  those  whose  names  he  had  taken 
to  remain  after  he  discharged  the  jur}\  He  then  adjourned 
court  and  requested  the  four  jurors  and  Mr.  Crane,  attorney 
for  the  Metropolitan,  and  witness  to  go  to  his  chambers. 
403  Preliminary  to  this  witness  stating  what  occurred  in  Judge 
Slovers  rooms,  the  witness  was  asked  if  it  was  not  taken  by  the 
stenographer,  and  he  said  the  substance  of  it  was,  but  not  all, 
he  thought.  Miller,  the  foreman,  was  asked  what  the  trouble 
was,  and  he  proceeded  to  tell  what  Dancy  and  Gephart  had 
charged  against  defendant.  Judge  Slover  then  asked  defendant 
ii  he  desired  to  make  any  statement  in  regard  to  the  matter, 
and  defendant  made  a  statement  in  which  he  said  what  these 
gentlemen  have  reported  was  not  true.  It  amounted  to  a  de- 
nial of  what  Miller  had  said  they  said.  The  judge  then  asked 
L'ancy  for  his  statement  to  the  effect  that  defendant  had  offered 
him  money.  The  witness  then  repeated  what  Dancy  said,  which 
was  in  effect  the  same  as  his  evidence  above  recited.  Gephart 
then  made  his  statement  also  in  substance  as  he  testified  in  this 
case.  Judge  Slover  then  asked  defendant,  after  hearing  Dancy 
and  Gephart's  statements,  if  he  desired  to  make  any  further  state- 
ment. Defendant  was  greatly  excited.  He  said :  "I  don't  know 
a.^  I  offered  anybody  any  money.  He  didn't  have  any  money."' 
Mr.  Farr  asked  him  why  he  wanted  to  make  those  appointments 
with  Dancy  and  Gephart,  and  at  first  he  denied  doing  so.  Then 
he  explained  that  he  wanted  them  to  know  Mr.  Church  when 
tliey  saw  him.  He  asked  them  to  go  to  Hannan  &  Dixon's  be- 
cause it  was  a  good  place  to  get  something  to  eat.  At  this  point 
counsel  for  defendant  insisted  the  stenographer's  notes  were 
the  best  evidence,  and  if  this  evidence  was  admissible  at  all  that 
it  was  the  best  evidence,  and  he  would  take  no  exception  on  the 
ground  that  the  notes  were  not  official.  On  cross-examination 
Mr.  Farr  stated  that  Judge  Slover  stated  "the  jury  is  discharged 
and  those  of  you  whose  names  I  will  call  will  please  remain.'* 
Then  he  called  the  names  of  Miller,  Dancy,  Gephart  and  Wood- 
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ward.  He  had  already  requested  Mr.  Crane  and  myself  to  re- 
main and  then  he  left  the  bench.  He  didn't  remember  whether 
Judge  Slover  made  a  formal  announcement  '^^^  of  the  adjourn- 
ment of  the  court,  but  when  he  left  the  bench  everybody  left 
and  the  judge  did  not  return  to  the  bench  that  evening. 

The  transcript  of  the  evidence  taken  in  Judge  Slover's  room 
was  then  offered  and  read.  In  it  the  following  appears  in  an- 
swer to  Judge  Slover's  inquiries:  "Now  what  do  you  say,  Mr. 
Woodward?"  "Well,  he  seemed  to  take  one  side  of  the  case 
and  me  the  other.  I  don't  know  as  I  offered  anybody  any 
money.  I  haven't  any.  I  have  not  been  approached,  except 
somebody  spoke  to  me  on  the  street  as  I  came  down  this  morn- 
ing, and  he  said,  *If  you  vote  against  the  Metropolitan  there  is 
some  money  in  it  for  you.'  I  thought  it  was  a  juror  at  first, 
but  I  didn't  know  him.  I  didn't  know  any  of  the  jury  until  I 
came  to  the  courthouse.  He  says,  'If  you  vote  against  the  Met- 
ropolitan there  is  some  money  in  it.*  I  says  to  myself — I 
thought  he  was  on  the  jury — I  says,  "I  don't  see  much  in  the  case. 
It  didn't  look  like  much  of  a  case  to  me,'  and  he  went  away 
from  me.  *Well,'  he  said,  'you  vote  against  the  Metropolitan 
and  I  will  see  you  after  the  verdict.'  I  don't  know  who  it  was. 
I  didn't  even  know  his  name  and  he  went  on  and  left  me  there. 
It  seemed  then  to  come  up  in  the  jury-room  and  we  were  six 
and  six."  By  Mr.  Miller:  "That  was  one  time?"  By  Mr. 
Woodward :  "Well,  seven  to  five  or  six.  And  it  got  down  until 
afterward  it  stood  seven  to  five,  and  I  thought  we  might  agree 
on  a  compromise  verdict  and  I  voted  that  way,  to  give  this 
woman  $200."  By  Mr.  Miller :  "One  hundred^  and  fifty  dol- 
lars?" By  Mr.  Woodward:  "You  heard  what  I  said,  two  hun- 
dred dollars.  I  thought  that  would  pay  the  expense  she  had 
been  to."  "Describe  the  man  who  spoke  to  you  on  the  street, 
his  age  and  appearance."  "Well,  he  was  a  little  heavier  than  1 
am,  about  my  height,  with  a  sandy  mustache."  "What  kind  of 
clothes  did  he  have  on?"  "He  had  a  kind  of  a  dark  suit;  I 
didn't  pay  much  attention  to  him.  I  thought  he  was  joking 
with  me  at  first.  He  probably  knew  me,  but  I  didn't  know 
him." 

^<**  "Do  you  want  to  say  anything  Mr.  Woodward?"  Mr. 
Woodward :  "I  deny  both  allegations."  I  offered  them  no  money. 
I  had  no  money  to  offer  them.  Nobody  said  anything  to  me 
about  giving  them  any  money.  I  don't  work  for  that  Metro- 
politan and  never  did.  I  only  know  Mr.  Church  by  sight.  I 
am  not  acquainted  with  him  personally.     I  have  no  money  in 
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the  case.  Nobody  has  told  me  anything  about  that  there  was 
money." 

To  its  introduction  counsel  for  defendant  objected  so  far  as 
the  evidence  of  Dancy  and  Gephart  was  concerned,  because  hear- 
say, and  as  to  defendant's  statement,  because  he  had  contra- 
dicted all  their  statements  at  the  time  and  he  had  no  control 
over  them. 

The  further  objection  was  made  that  defendant's  statement 
was  taken  in  a  judicial  proceeding  and  he  was  required  to  tes- 
tify, and  that  being  true,  to  testify  against  himself.  These  ob- 
jections were  overruled  and  defendant  excepted. 

Judge  J.  H.  Slover  testified  that  he  was  one  of  the  judges 
of  the  circuit  court  of  Jackson  county.  The  Walton  case  was 
tried  in  his  division.  After  the  case  had  been  submitted  to  the 
jury  the  foreman  reported  to  him  at  the  noon  recess  there  was 
trouble  in  the  jury.  WTien  he  sent  for  the  jury  about  4  o'clock 
in  the  afternoon  they  all  said  they  couldn't  agree  and  the  fore- 
man said  there  was  trouble  in  the  jury.  Two  of  the  jurors 
claimed  they  had  been  approached.  He  gave  me  the  names  of 
Gephart  and  Dancy.  I  discharged  the  jury  and  requested 
Woodward,  Dancy,  Gephart  and  the  foreman  Miller  to  remain. 
I  then  adjourned  court  and  requested  the  attorneys  in  the  case 
and  these  four  jurors  to  accompany  me  to  my  chambers.  I  had 
my  stenographer  take  down  all  that  passed  and  I  have  read  the 
transcript  and  it  is  full  and  correct.  None  of  the  jurors  were 
sworn.  I  simply  asked  each  one  to  make  his  statement,  that 
is  all,  and  directed  the  stenographer  to  take  it  down,  everything 
that  was  said. 

For  the  defendant,  M.  E.  Jones,  the  stenographer,  "^^  was 
called  and  testified  that  he  took  down  everything  that  transpired 
that  evening  in  Judge  Slover's  room.  The  defendant  also  of- 
fered Eobert  J.  Holmes,  William  Bean,  B.  L.  Good  and  C.  J. 
White  who  testified  his  reputation  as  an  honest,  law-abiding  citi- 
zen was  good.  He  also  ofl'ered  the  evidence  of  Mr.  Satterlee, 
the  superintendent,  that  his  name  was  not  on  the  pay-roll  of  the 
Metropolitan  Street  Railway  Company. 

1.  In  the  order  of  the  argument  the  first  proposition  for  our 
consideration  is  that  the  evidence  failed  to  make  a  case  to  be 
submitted  to  the  jury  under  section  2043  of  the  Revised  Stat- 
utes of  1899,  which  makes  it  a  felony  for  any  person  to  corrupt 
or  attempt  to  corrupt  any  juror  "by  giving  or  offering  to  give 
any  gift  or  gratuity  with  the  intent  to  bias  the  mind  of  such 
juror  or  incline  him  to  be  more  favorable  to  one  side  than  to 
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the  other  in  relation  to  any  cause,  matter  or  proceeding  which 
njay  be  pending  in  the  court  to  which  said  juror  shall  have  been 
summoned."  Learned  counsel  for  defendant,  both  in  oral  ar- 
gument and  brief,  have  by  inadvertence,  doubtless,  omitted  the 
words  "to  give"  after  the  words  "by  feloniously  offering," 
whereby  the  indictment  is  made  to  read  "by  feloniously  offering 
to  said  Joseph  Gephart  a  certain  gift,"  etc.,  instead  of  "by 
feloniously  offering  to  give  to  said  Joseph  Gephart,"  etc.  The 
omission  of  these  words  "to  give"  is  made  the  basis  of  an  ar- 
gument as  to  the  meaning  of  the  word  "offering,"  which  coun- 
sel insist  means  "to  tender"  or  to  actually  exhibit  the  gratuity 
or  bribe,  so  that  the  juror  could  at  once  accept  or  reject  the  same, 
and  inasmuch  as  Gephart  testified  the  defendant  at  neither  of 
the  alleged  interviews  displayed  or  exhibited  any  money,  the 
proof  fell  short. 

We  think  counsel  have  misconstrued  the  statute  on  which  the 
indictment  is  bottomed.  It  is  as  much  a  felony  by  this  statute 
to  attempt  to  corrupt  a  juror  by  offering  to  give  him  a  bribe 
as  to  actually  tender  him  a  bribe  '^^*^  which  he  accepts.  The 
charge  in  the  indictment  is  in  the  ]an,guage  of  the  statute  and 
conforms  to  the  indictment  in  State  v.  Williams,  136  Mo.  293, 
38  S.  W.  75,  which  met  our  approval  and  is  sufficient.  The 
charge  here,  just  as  in  the  Williams  case,  attempted  bribery. 
The  meaning  of  the  words  "offering  to  give"  must  be  deter- 
mined largely  by  the  context  in  which  they  are  found,  and  by  their 
relation  to  the  expression  "by  giving"  just  preceding  them.  By 
"offering  to  give"  does  not  mean,  as  here  used,  an  actual  tender 
of  money  or  other  gratuity.  In  State  v.  Williams,  136  Mo. 
293,  38  S.  W.  76,  Williams  said  to  Dickenson,  the  juror,  "that 
if  he  would  keep  quiet,  and  was  retained  on  the  jury  panel  of 
twelve,  and  would  han,g  the  jury  or  bring  in  a  verdict  of  not. 
guilty,  he  would  see  him  well  paid ;  that  he  could  afford  to  leave 
the  farm  and  sit  upon  that  jury  and  hang  it."  Not  only  was 
there  no  actual  tender,  but  the  amount  which  he  was  to  receive 
was  not  even  specified,  and  yet  we  all  agreed  that  such  offer 
brought  the  defendant  in  that  case  clearly  within  the  words  and 
spirit  of  the  statute.  Judge  Sherwood,  speaking  for  the  court, 
said:  "The  crime  of  which  the  defendant  was  convicted  was 
known  at  common  law,  and  is  an  ancient  offense.  It  was  en- 
titled 'embracery.'  It  consists  in  all  such  practices  as  tend 
corruptly  to  influence  a  juror.  The  crime  is  made  up  of  the 
attempt  thus  to  influence  a  juror.  Upon  such  attempt  being 
made,  whether  successful  or  not,  the  crime  is  consummate.     The 
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corpus  delicti,  the  body,  essence  and  substance  of  the  offense, 
being  the  corrupt  attempt,  it  is  wholly  immaterial  whether  the 
would-be  corruptor  gains  his  point  or  not,  or  whether  the  juror 
thus  approached  gives  any  verdict  or  not,  or  whether  the  verdict 
be  true  or  false" :  2  Bishop's  New  Criminal  Law,  sees.  384,  344 
et  seq. ;  2  Archbold's  Criminal  Practice,  906.  The  statute,  then, 
cannot  be  interpreted  correctly  by  segregating  the  word  "of- 
fering*  from  its  context  and  construing  it  to  mean  that  only 
those  persons  can  be  guilty  of  its  violation  who  make  a  legal 
tender  of  their  bribes,  but  must  be  read  as  it  is  "^^"^  written, 
"by  giving  or  offering  to  give  any  gift,  gratuity,"  etc.,  and  when 
so  read  the  plain,  natural  and  ordinary  signification  of  these 
words  is  not  that  there  shall  be  a  legal  tender,  an  open  exhibi- 
tion of  the  bribe  so  that  it  can  be  accepted  or  rejected,  but  it 
clearly  means  a  corrupt  proposal  or  declaration  of  a  willingness 
to  give  such  bribe  with  the  intent  to  bias  the  juror's  verdict. 
In  2  Bouvier's  Law  Dictionary,  327,  the  definition  of  "offer"  is 
"a  proposal  to  do  a  thing,"  and  such  was  the  definition  practi- 
cally given  to  it  in  the  Williams  case,  supra. 

Suppose  the  offer  should  be  a  piece  of  land  or  regular  em- 
ployment at  good  wages,  in  neither  of  which  cases  it  would  be 
possible  to  make  the  actual  legal  tender  for  which  defendant 
contends,  and  yet  such  an  offer  to  give  would  prove  equally  as 
effective  and  seductive  as  an  actual  tender  of  money  and  as 
clearly  violative  of  the  statute.  The  statute  is  a  salutary  and 
wise  one  and  the  practices  it  aims  to  prevent  strike  at  the  very 
foundations  of  justice,  and  tend  to  destroy  confidence  and  re- 
spect for  the  administration  of  justice  of  our  courts. 

The  statute  wisely  includes  the  attempt,  and  is  not  confined 
to  cases  wherein  the  corrupt  offer  is  accepted,  and  the  juror  cor- 
rupted, and  it  is  not  to  be  restricted  to  those  attempts  only  in 
which  a  legal  tender  of  the  bribe  is  made.  If  so  construed,  in 
the  future  the  actual  exhibition  of  the  bribe  will  never  be  made 
until  the  victim  has  been  seduced  from  the  path  of  his  sworn 
duty  and  has  signified  his  willingness  to  be  corrupted.  While 
criminal  statutes  are  to  be  strictly  construed  in  favor  of  the  de- 
fendant, the  courts  are  not  authorized  to  so  interpret  them  as 
to  defeat  the  obvious  purpose  of  the  legislature  or  to  so  narrow 
the  words  of  the  statute  as  to  exclude  cases  which  those  words 
in  their  ordinary  acceptation  would  include:  United  States  v, 
Wiltberger,  5  Wheat.  76,  5  L.  ed.  37;  United  States  v.  Hartwell, 
6  Wall.  385,  18  L.  ed.  830 ;  Sutherland  on  Statutory  Construc- 
tion, sec.  349,  and  cases  cited. 
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In  People  v.  Ah  Took,  62  Cal,  493,  the  statute  under  review 
was  section  67  of  the  Criminal  Code  of  California  ^^^  which 
provided  that  "every  person  who  gives  or  offers  any  bribe,"  etc. 
The  information  charged  that  the  defendant  on  a  certain  day  to 
one  Mead,  an  executive  officer,  a  bribe,  to  wit,  two  hundred  dol- 
lars, willfully,  and  feloniously  did  offer,  with  intent  to  corruptly 
influence  said  officer  in  this  action  to  .discharge  Me  Youk,  a 
Chinese  woman,  in  his  charge  by  virtue  of  a  warrant  of  arrest. 
The  evidence  was  that  the  defendant  said  to  the  officer,  "You 
catch  him  Chinawoman  for  me;  get  him  out  where  I  can  get 
him  in  a  buggy;  I  give  you  two  hundred  dollars.'*  No  money 
was  tendered  and  none  exhibited,  and  the  contention  was  that 
the  proof  failed.  Morrison,  C.  J.,  said:  "Was  the  crime  com- 
plete without  the  tender  or  production  of  the  money?"  and  it 
was  held  that  it  was;  citing  United  States  v.  Worrall,  2  Dall. 
384,  Fed.  Cas.  No.  16766;  1  L.  ed.  426;  State  v.  Ellis,  33  N.  J. 
L.  102,  97  Am.  Dec.  707 ;  Walsh  v.  People,  65  111.  60,  16  Am. 
Eep.  569;  Bouvier's  Law  Dictionary,  "Offer,"  The  court 
quoted  with  approval  these  words:  "The  reason  for  the  law  is 
plain.  The  offer  is  a  sore  temptation  to  the  weak  or  depraved. 
It  tends  to  corrupt,  and  as  the  law  abhors  the  least  tendency  to 
corruption,  it  punishes  the  act  which  is  calculated  to  debase  and 
which  may  affect  prejudicially  the  morals  of  the  community." 
As  to  the  meaning  of  offer  see,  also,  Willis  v.  Standard  Oil  Co., 
50  Minn.  296,  52  N.  W.  652. 

In  21  American  and  English  Encyclopedia  of  Law,  second 
edition,  832,  the  definition  of  the  word  "offer"  is  given  as,  "a 
proposition  to  do  a  thing.  It  is  sometimes  a  convertible  term 
with  'attempt.' " 

The  Delaware,  Iowa  and  Pennsylvania  cases  cited  by  coimsel 
for  defendant  all  relate  to  the  construction  of  particular  stat- 
utes in  relation  to  the  violation  of  election  laws  in  which  it  is 
held  that  in  order  to  constitute  an  unlawful  offer  to  vote,  the 
offer  must  consist  of  acts  so  unequivocal  as  to  leave  no  'doubt 
of  the  intention  of  the  offender.  These  cases  must  be  understood 
with  reference  to  the  particular  statutes  under  view  by  the 
courts,  '*^**  but  they  do  riot  militate  against  the  views  we  have 
expressed  of  the  statute  before  us  in  this  case. 

Accordingly,  we  hold  there  was  ample  evidence,  if  believed  by 
the  jury,  to  convict  the  defendant  of  offering  to  give  the  juror 
Gephart  a  bribe  to  bias  and  incline  his  mind  for  the  defendant 
in  the  Walton  case,  and  that  there  was  no  failure  of  proof  under 
the  statute. 
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2.  But  it  is  further  insisted  that  error  was  committed  in  the 
admission  of  the  statements  made  by  defendant  to  Judge  Slover 
in  his  chambers  after  the  jury  had  been  discharged  and  the 
court  adjourned.  The  ground  of  this  objection  is  that  the  de- 
fendant was  compelled  to  testify  against  himself  on  that  occa- 
sion ;  that  his  confessions  were  not  voluntary. 

The  circumstances  must  be  kept  in  view.  Charges  of  tam- 
pering with  the  jury  had  been  made  to  the  foreman  and  by  him 
conveyed  to  the  court.  Judge  Slover,  in  the  most  commendable 
spirit  of  fairness,  requested  the  counsel  for  the  two  litigants  and 
the  three  jurors  involved,  together  with  the  foreman,  to  accom- 
pany him  to  his  chambers.  When  they  were  all  there  together 
he  stated  that  the  foreman  had  reported  to  him  there  was  trouble 
in  the  jury  that  had  resulted  in  the  mistrial.  The  foreman 
then  stated  that  Dancy  and  Gephart  had  charged  defendant  with 
trying  to  bribe  them.  The  judge  then  said  to  defendant, 
"  *Now,  what  have  you  to  say,  Mr.  Woodward  ?'  The  defendant 
was  not  sworn  and  no  threat  or  coercion  resorted  to  to  obtain 
his  statement.  He  was  not  under  arrest.  The  whole  proceed- 
ing was  entirely  informal.  Without  the  slightest  objection  the 
defendant  made  his  statement.  Denied  he  had  tried  to  bribe 
the  juror.  And  said  the  only  offer  to  bribe  that  he  knew  of 
came  to  himself  as  he  went  or  returned  from  lunch  when  some 
one  he  did  not  know  spoke  to  him  and  said,  'If  you  vote  against 
the  Metropolitan  there  is  some  money  in  it/  I  says  to  myself, 
*I  don't  see  much  in  the  case.  It  didn't  look  like  much  of  a  case 
'**•  to  me,'  and  then  this  man  went  away  from  me.  He  said, 
*You  vote  against  the  Metropolitan,  and  I  will  see  you  after 
the  verdict.'  I  don't  know  who  it  was.  I  didn't  know  his 
name.  I  don't  know  as  I  offered  anybody  any  money.  I 
haven't  any." 

Then  the  court  requested  Dancy  and  Gephart  to  make  their 
statements  and  they  testified  to  the  defendant's  different  con- 
versations with  them  and  his  offer  to  get  them  ten  dollars  each 
if  they  would  vote  for  the  company.  When  they  were  through, 
the  judge  again  said  to  defendant,  "Do  you  want  to  say  any- 
thing, Mr.  Woodward?"  Whereupon  the  defendant  said,  "I 
deny  both  allegations.  I  offered  them  no  money.  I  had  no 
money  to  offer  them.  I  don't  work  for  the  Metropolitan  and 
never  did.  I  only  know  Mr.  Church  by  sight.  I  am  not  ac- 
quainted with  him  personally.  I  have  had  no  money  in  the 
case  and  nobody  told  me  anything  about  any  money,  there  being 
any  money." 
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The  judge  then  asked  the  lawyers  if  they  wanted  to  ask  any 
questions.  Mr.  Fair  asked  him  why  he  invited  the  jurors  to 
go  to  Hannan  &  Dixon's  saloon,  and  he  said  he  did  because  they 
kept  a  good  lunch  there.  He  admitted  that  he  said  to  Dancy 
there  was  no  money  in  sitting  on  a  jury  at  one  dollar  and 
fifty  cents  a  day.  In  answer  to  Mr.  Crane  he  exonerated  Mr. 
Church  from  any  effort  to  corrupt  him  or  approach  him;  had 
never  met  Mr.  Crane  or  anybody  connected  with  the  Metropoli- 
tan. Didn't  know  Mr.  Haines,  the  claim  agent  of  the  company. 
Now,  it  is  obvious  he  was  not  under  arre,?t  and  was  not  sworn. 
He  was  given  the  privilege  of  making  his  own  statement  in  his 
own  way,  which  he  did,  and  he  emphatically  denied  the  charges 
of  Dancy  and  Gephart  as  to  the  bribe  and  explained  his  invita- 
tion to  them  to  go  to  lunch  at  the  saloon.  There  is  a  total  ab- 
sence of  any  inducement  held  out  to  him  to  get  him  to  make  a 
confession. 

In  State  v.  Patterson,  73  Mo.  705,  Judge  Sherwood  make  an 
exhaustive  review  of  the  doctrine  of  the  '*^^  admissibility  of 
confessions  and  admissions.  Quoting  from  Greenleaf  on  Evi- 
dence that,  "Before  any  confession  can  be  received  in  evidence 
in  a  criminal  case,  it  must  be  shown  that  it  was  voluntary"  (1 
Greenleaf  on  Evidence,  sec.  219),  he  said:  "This  assertion  in 
all  its  broadness  is  not  supported  by  authorities.  Wharton  lays 
down  a  rule  quite  differently:  *In  order  to  exclude  evidence  of 
a  prisoner's  confession,  it  must  appear  affirmatively  that  some 
inducement  was  held  out  to  him,  by  or  in  the  presence  of  some 
one  having  authority':  1  American  Criminal  Law,  sec.  698. 
Eoscoe  is  thought  to  state  the  rule  more  accurately.  He  says: 
*For  the  purpose  of  introducing  a  confession,  it  is  unnecessary, 
in  general,  to  negative  any  promise  or  inducement,  unless  there 
is  good  reason  to  suspect  that  something  of  the  kind  has  taken 
place':  Eoscoe's  Criminal  Evidence,  40,  54;  Regina  v.  Williams, 
3  Eussell  on  Crimes,  432.  In  the  case  last  cited  Taunton,  J., 
said:  'A  confession  is  presumed  to  be  voluntary  unless  the  con- 
trary is  shown,  and  as  no  threat  or  promise  is  proved  to  have 
been  made  by  the  constables,  it  is  not  to  be  presumed.' " 

Without  reproducing  the  whole  of  the  very  able  discussion 
in  that  case  it  is  sufficient  to  state  the  tests  which  the  court 
announced:  "Does  the  evidence,  then,  touching  the  confession 
and  the  surrounding  circumstances,  bear  about  it  indications 
of  such  influences  that  the  law  will  not  sanction?  In  short,  is 
•there  ground  for  belief  that  the  prisoner  has  falsely  accused  him- 
self as  guilty  of  a  capital  crime?  If  these  questions  be  an- 
swered in  the  negative,  the  confession  was  receivable.'* 
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Accordingly,  it  was  ruled  in  that  case  that  a  confession  made 
by  the  prisoner  when  under  arrest  on  his  way  from  Sedalia  to 
Henry  county  and  while  he  was  tied  to  his  horse  so  that  he 
could  not  escape  was  receivable  against  him  in  the  absence  of 
any  proof  that  he  was  induced  by  any  threat  or  hope  of  leniency. 
That  case  has  been  cited  with  approval  and  reaffirmed  on  many 
occasions  by  this  court  and  its  statement  of  the  **^^  law  never 
questioned.  In  that  case  the  defendant  was  under  arrest  and 
knew  he  was  charged  with  murder.  In  this  case,  he  was  not 
under  arrest  and  there  is  not  a  semblance  that  any  inducement 
was  held  out  to  him  to  obtain  a  confession  of  guilt,  and  noth- 
ing in  the  shape  of  a  threat  was  made.  He  was  not  commanded 
by  Judge  Slover  to  make  any  statement,  but  was  simply  given 
the  privilege  of  clearing  himself  of  the  charge  made  against  him 
by  the  other  two  jurors. 

We  are  cited  to  our  opinion  in  State  v.  Young,  119  Mo.  495, 
24  S.  W.  1038,  but  the  facts  of  that  case  are  radically  different 
from  those  in  this  case.  There  a  young  man  was  summoned  be- 
fore the  coroner's  jury  and  sworn  and  required  to  testify  against 
himself  without  being  informed  he  was  charged  or  suspected  of 
his  father's  murder,  and  in  obvious  violation  of  his  constitu- 
tional right  not  to  be  compelled  to  testify  against  himself,  and 
we  held  that  his  statement  was  not  voluntary.  His  statement 
offered  in  evidence  against  him  consisted  entirely  of  answers  to 
questions  propounded  to  him.  In  that  case  the  opinion  in 
People  V.  McMahon,  15  N".  Y.  384,  was  quoted  with  approval. 
Judge  Selden  says :  "The  first  distinction  which  it  [the  common 
law]  makes  is  between  a  declaration  or  statement  made  before, 
and  one  made  after,  the  accused  was  conscious  of  being  charged 
or  suspected  of  crime.  If  before,  it  is  admissible  in  all  cases, 
whether  under  oath  or  without  oath,  upon  a  judicial  proceeding 
or  otherwise;  but  if  made  afterward,  the  law  becomes  at  once 
cautious  and  hesitating;  the  inquiry  then  is.  Was  it  voluntary? 
For  unless  entirely  volimtary,  it  is  held  not  to  be  admissibla" 

Another  distinction,  made  by  the  common-law  courts  and  fol- 
lowed by  the  courts  of  this  country  is  that  a  statement  made 
under  oa'h  will  not  be  rejected  on  account  of  its  having  been 
made  under  oath  unless  that  oath  was  administered  in  the  courts 
of  some  judicial  inquiry  in  regard  to  the  crime  itself  for  which 
the  person  is  on  trial.  In  State  v.  Mullins,  101  Mo.  514,  14 
S.  W.  625,  the  defendant  ^^^  voluntarily  gave  himself  up  to  the 
nearest  justice  and  voluntarily  attended  the  inquest  and  gave 
his  own  evidence  that  he   acted   in    self-defense.     This   court 
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treated  the  coroner's  inquest  as  if  it  had  been  a  preliminary  ex- 
amination of  the  defendant  for  the  offense,  and  said:  "Treat- 
ing the  defendant,  then,  as  one  occupying  the  position  of  a  de- 
fendant at  the  preliminary  examination,  the  evidence  was  com- 
petent, provided  he  testified  of  his  own  volition  and  not  by  com- 
pulsion.' And  it  was  held  admissible.  In  State  v.  Shackelford, 
148  Mo.  499,  50  S.  W.  105,  the  defendant  after  his  arrest  made 
a  statement  to  a  captain  of  the  police  force.  It  was  shown  that 
no  threats  were  employed  to  extort  it  and  no  promises  held  out 
by  the  officer  and  it  was  held  admissible.  To  the  same  effect 
are  State  v.  Vaughan,  152  Mo.  75,  53  S.  W.  420;  State  v.  Mc- 
Kenzie,  144  Mo.  48,  45  S.  W.  1117 ;  State  v.  Hopkirk,  84  Mo. 
284;  State  v.  Bradford,  156  Mo.  91,  56  S.  W.  898. 

The  fact  that  the  defendant  was  not  sworn  and  the  very  form 
of  the  question  put  by  Judge  Slover,  "Do  you  want  to  say  any- 
thing, Mr.  Woodward  ?"  on  its  face  precludes  all  idea  of  compul- 
sion. The  judge,  out  of  a  spirit  of  fairness,  simply  afforded 
him  an  opportunity  of  denying  the  charge  made  against  him  by 
Gephart  and  he  denied  making  the  improper  offers.  Tested  by 
all  the  rules  laid  do^vn  in  the  decisions  of  this  court,  we  are 
bound  to  hold  that  the  statements  made  by  defendant  were  vol- 
untary and  were  not  induced  by  any  threat  or  promise  of  im- 
munity, and  hence  no  error  was  committed  in  admitting  them. 

Now,  as  to  the  fact  that  the  transcript  was  offered  as  the  best 
evidence  of  what  he  actually  said  on  that  occasion.  The  wit- 
nesses Gephart  and  Dancy  had  already  testified  to  the  state- 
ments made  by  defendant  in  Judge  Slover's  chambers,  and  Mr. 
Ybltt  had  detailed  some  of  it,  when  one  of  the  counsel  for  de- 
fendant at  this  point  insisted  that  the  stenographer's  transcript 
was  the  best  evidence  of  what  was  said  by  defendant.  He 
'**'*  said,  "If  this  evidence  is  to  be  admitted  at  all,  the  tran- 
script is  the  best  evidence. 

"Mr.  Hadley  (for  the  state). — This  is  the  only  copy  of  the 
stenographer's  notes  made  by  Judge  Slover's  stenographer.  I 
am  vrilling  to  admit  it  in  evidence. 

"Mr.  Suddath. — We  say  if  the  evidence  is  to  be  admitted  at 
all,  we  will  not  object  to  it  as  not  being  official,  but  we  say  it 
is  the  best  evidence.  We  will  not  object  to  it  on  that  account, 
but  we  object  to  it  as  not  being — 

"By  the  Court. — Do  you  dispute  it  is  a  correct  statement? 

"Mr.  Suddath. — We  maintain  that  it  is  a  correct  statement  as 
to  what  was  said  by  all  parties,  Mr.  Gephart,  Mr.  Dancy  and 
Mr.  Woodward  and  the  whole  transaction  that  took  place,  and 
the  questions  by  the  lawyers." 
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It  was  Tinder  these  circumstances  and  upon  these  admissions 
the  transcript  of  what  defendant  said  in  Judge  Slover's  cham- 
bers was  admitted  by  the  circuit  court.  Obviously,  if  this  was  er- 
ror, it  was  self-invited  on  the  part  of  defendant  by  his  counsel. 
But  it  must  also  be  added  that  this  transcript  in  no  manner  con- 
tradicted what  the  witnesses,  Dancy,  Gephart  and  Farr  had  al- 
ready orally  testified  to.  Their  evidence  had  gone  to  the  jury 
in  the  presence  of  defendant;  they  were  face  to  face;  the  jury 
had  observed  their  demeanor  on  the  stand ;  their  manner  of  testi- 
fying; they  had  been  cross-examined  by  the  defendant  and 
while  the  transcript  ought  not  to  have  been  admitted  in  the 
ordinary  and  proper  course,  it  is  clear  it  would  never  have  been 
in  evidence  save  for  the  demand  of  the  defendant  by  his  coun- 
sel. It  is  clear  that  it  was  harmless  because  everything  mate- 
rial in  it  had  been  testified  orally  before  the  jury  and  the  de- 
fendant and  it  corresponded  with  their  statements — but  for  the 
demand  made  by  defendant  for  it,  it  would  clearly  have  been 
inadmissible,  as  hearsay. 

'*^'  3.  Again  it  is  assigned  as  error  that  on  the  morning  of 
the  day  before  the  trial  counsel  for  the  state  notified  defend- 
ant's attorneys  that  they  would  ask  leave  of  the  court  to  indorse 
the  names  of  eleven  witnesses  on  the  indictment.  It  appears 
that  on  April  21,  1902,  the  attorneys  for  the  state  served  the 
following  notice  on  defendant's  attorneys: 

"To  J.  J.  Williams  and  J.  W.  Garner: 

"You  are  hereby  notified  that  the  following  witnesses  will  be 
used  in  the  case  of  the  state  of  Missouri  v.  Grant  Woodwaxd. 
This  list  is  furnished  you  in  lieu  of  indorsing  the  same  upon 
the  indictment  and  leave  to  do  which  will  be  asked  to-morrow 
morning  in  the  circuit  court  of  Johnson  county.  [Here  fol- 
lowed a  list  of  the  additional  witnesses.] 

"HERBERT  HADLEY,  Pros.  Atty." 

As  a  matter  of  fact,  leave  was  not  asked  to  indorse  these 
names,  and  they  were  not  so  indorsed. 

Of  the  fourteen  names  thus  furnished  the  defendant,  one  only 
testified  for  the  state,  Mr.  C.  C.  Byers,  the  deputy  circuit  clerk 
of  Jackson  county,  and  he  only  to  identify  certain  records  of 
the  Jackson  circuit  court  in  the  case  of  Mary  H.  Walton  v.  The 
Metropolitan  Street  Railway  Company.  One  of  the  witnesses 
named  was  sworn  and  testified  for  defendant,  Mr.  M.  E.  Jones, 
the  stenographer.  This  point  is  without  merit,  as  no  possible 
harm  resulted  to  the  defendant  by  the  action  of  the  prosecuting 
attorney. 
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4.  We  are  thus  brought  to  the  last  contention  for  a  reversal, 
to  wit,  the  refusal  to  grant  a  continuance  asked  for  by  defend- 
ant. The  application  was  based  on  the  absence  of  three  wit- 
nesses, Charles  Church,  Charles  Warner  and  Samuel  Tratell. 
The  affidavit  stated  that  "Charles  Church  was  at  that  time  a  res- 
ident of  Mason  county,  Texas,  and  that  defendant  had  caused 
a  subpoena  for  said  Church  to  be  issued  on  the  11th  of  April, 
1902,  and  placed  in  the  hands  of  the  marshal  ^^^  of  Jackson 
county,  and  that  the  same  had  been  returned  by  the  marshal 
not  served,  because  said  Church  could  not  be  found  in  said 
county  of  Jackson;  that  said  witness  formerly  resided  in  Kan- 
sas City,  and  his  whereabouts  was  unknown  to  defendant  at  the 
time  of  the  issuance  of  said  subpoena,  but  he  has  since  learned 
of  his  residence  in  Texas  as  above  stated.  That  he  has  not 
taken  his  deposition  because  he  did  not  know  of  his  whereabouts 
in  time  to  take  his  deposition.  That  Charles  Warner  and  Sam- 
uel Tratell  are  material  witnesses  for  defendant;  that  they  are 
both  residents  of  Jackson  county,  and  have  been  for  a  long  time ; 
that  without  defendant's  knowledge  said  two  witnesses  on  or 
about  March,  1902,  left  Kansas  City  for  a  trip  to  England,  ex- 
pecting to  be  gone,  as  defendant  is  informed  and  believes,  some 
three  months;  that  their  absence  is  only  temporary  and  not  per- 
manent; that  on  or  about  the  eleventh  day  of  April  he  caused 
subpoenas  to  be  issued  for  these  two  witnesses  and  they  were  re- 
turned not  found  on  April  15,  1902 ;  that  defendant  is  informed 
and  believes  that  Elisha  Dancyand  Joseph  Gephart,  the  jurors 
alleged  to  have  been  attempted  to  be  bribed,  intend  to  testify 
on  behalf  of  the  state  that  the  said  Woodward  said  to  them,  or 
attempted  to  make  arrangements  with  them,  to  meet  one  Charles 
Church  at  Hannan  &  Dixon's  saloon,  then  and  there  to  receive 
from  the  said  Church  money  as  a  bribe  to  them  to  vote  on  said 
jury  for  a  finding  in  favor  of  said  street  railway  company,  and 
that  Church  was  to  furnish  the  money,  and  that  said  Woodward 
had  no  money  and  that  said  Church  was  an  employe  of  said 
street  railway  company,  and  that  said  witnesses  will  testify  that 
there  was  an  arrangement  between  said  Woodward  and  said 
Church  by  which  money  was  to  be  paid  them  through  Woodward 
as  a  bribe  as  jurors  in  said  cause.  Defendant  says  he  will  be 
able  to  prove  by  said  Church  that  there  was  never  at  any  time 
any  arrangement  by  which  said  jurors  were  to  meet  said  Church 
in  Hannan  &  Dixon's  saloon,  or  any  other  place;  ^^"^  that  no 
such  arrangements  existed  with  said  Church;  that  said  Church 
at  no  time  agreed  or  promised  defendant  Woodward  to  furnish 
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him  any  money  whatever  to  use  in  bribing  jurors,  and  that  there 
T7as  no  connection  whatever  between  said  defendant  Woodward 
and  Church,  and  will  further  show  that  at  the  time  he  had  no 
acquaintance  whatever  with  said  Church;  and  that  said  Church 
will  further  testify  that  he  never  agreed  to  give  defendant  any 
money  to  bribe  jurors  or  for  any  other  purpose  whatever.  That 
said  witness  Charles  Warner  will  testify  that  on  or  about  April 
26,  1902,  at  the  courthouse  in  Kansas  City,  Jackson  county, 
Missouri,  he  had  a  conversation  with  Elisha  Dancy,  Joseph  P. 
Gephart  and  Samuel  Tratell,  all  four  of  them  being  together, 
in  which  the  said  witnesses  Elisha  Dancy  and  Joseph  P.  Gep- 
hart  each  said  that  defendant  Grant  Woodward  had  never  given 
or  offered  to  give  them  any  money,  or  anything  at  all  to  bribe 
or  get  them  as  jurors  to  bring  in  a  verdict  in  favor  of  the  street 
railway  Company  or  for  any  other  purpose;  that  in  said  conver- 
sation so  held  between  the  parties,  the  facts  were  discussed  as  to 
what  occurred.  This  becomes  material  from  the  fact  that  to 
substantiate  the  charge  in  said  indictment  the  defendant  is  in- 
formed and  believes  that  said  witnesses  Dancy  and  Gephart  will 
testify,  in  behalf  of  the  state,  that  said  Woodward  offered  them, 
and  each  of  them,  money  to  bring  in  a  verdict  in  favor  of  the 
street  railway  company  in  that  cause.  That  said  witness,  Sam- 
uel Tratell,  will  testify  that  on  or  about  the  26th  of  April,  1902, 
at  the  courthouse  in  Kansas  City,  Jackson  county,  Missouri, 
he  had  a  conversation  with  Elisha  Dancy,  Joseph  P.  Gephart 
and  Charles  Warner,  all  four  of  them  being  together,  in  which 
the  said  witnesses  Elisha  Dancy  and  Joseph  P.  Gephart  each 
said  that  the  defendant.  Grant  Woodward,  had  never  given,  or 
offered  to  give,  them  any  money,  or  anything  at  all  to  bribe 
them,  or  get  them,  as  jurors,  to  bring  in  a  verdict  in  *^®  favor 
of  the  street  railway  company,  or  for  any  other  purpose;  that 
in  said  conversation  so  held  between  the  parties  the  facts  were 
discussed  as  to  what  occurred.  This  becomes  material  from  the 
fact  that  to  substantiate  the  charges  in  said  indictment  the  de- 
fendant is  informed  and  believes  that  said  witnesses  Dancy  and 
Gephart  will  testify,  in  behalf  of  the  state,  that  said  Woodward 
offered  them,  and  each  of  them,  money  to  bring  in  a  verdict  in 
favor  of  the  street  railway  company,  in  said  cause.  And  that 
this  affiant  believes  that  the  facts  that  said  witnesses  will  testify 
to  as  above  stated  are  true,  and  that  he  is  unable  to  prove  such 
facts  by  any  other  witnesses  or  witness  whose  testimony  can  be 
as  readily  procured;  and  that  said  witnesses,  and  neither  of 
them,  above  named  are  not  absent  by  the  connivance,  procure- 
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ment  or  consent  of  the  defendant;  and  that  the  defendant  has 
used  every  effort  within  his  power,  as  above  set  forth,  by  issuing 
subpoenas  and  inquiring  as  to  the  residence  of  said  witnesses, 
to  procure  their  testimony,  and  that  this  application  is  not  made 
for  vexation  or  delay  merely,  but  to  obtain  substantial  justice 
on  the  trial  of  this  cause.  Defendant,  as  a  further  reason  for 
continuing  this  cause,  states  that  he  would  be  unable  to  pro- 
coed  to  trial  of  this  cause  at  this  term  without  doing  himself  a 
great  injustice,  for  the  reason  that  he  has  had  no  oppoiiunity 
to  investigate  the  standing,  character  and  reputation  of  the  four- 
teen new  witnesses  which  the  state  gave  notice  of  yesterday  that 
it  would  ask  this  morning  to  indorse  upon  the  indictment  and 
would  use  as  a  witness  in  this  case,  this  being  the  first  notice 
that  defendant  had  thereof,  as  more  fully  appears  by  his  writ-, 
ten  protest  and  affidavit  heretofore  filed  in  this  cause,  a  copy 
of  which  is  hereto  attached  and  made  a  part  hereof."  Sub- 
scribed and  sworn  to  by  defendant  April  22,  1902. 

In  opposition  to  the  granting  of  said  continuance  the  state,  by 
its  representatives,  filed  the  counter-affidavit  of  Herbert  S.  Had- 
ley,  Esq.,  prosecuting  attorney  of  Jackson  county,  Missouri,  in 
words  as  follows : 

419  «Jq  reference  to  the  witness,  Charles  Church,  I  wish  to 
make  the  following  statement  of  facts:  That  he  was  indicted 
by  a  special  grand  jury  in  Jackson  county,  Missouri,  in  the 
month  of  May,  1901,  on  the  charge  of  being  accessory  after  the 
fact  on  the  charge  of  jury-bribing;  that  he  was  arrested  on  this 
charge  and  gave  bond  for  his  appearance  in  the  month  of  Jime 
in  the  criminal  court  of  Jackson  county,  Missouri  at  which  time 
this  case  was  set  for  trial;  that  afterward,  in  the  month  of 
June,  1901,  he  was  indicted  a  second  time  by  a  special  grand 
jury  in  Jackson  county,  Missouri,  on  the  charge  of  perjury; 
that  when  his  case  was  called  for  trial  in  the  criminal  court  he 
forfeited  his  bond  and  has  since  that  time  been  a  fugitive  from 
justice,  and  has  never  been  arrested  on  the  perjury  charge 
against  him."  Subscribed  and  sworn  to  the  twenty-second  day 
of  April,  1902,  before  W.  H.  Henshaw,  clerk  of  the  circuit  court. 

1.  As  to  the  absent  witness  Church,  the  testimony  which  it 
was  alleged  he  would  give  if  present,  or  his  deposition  secured, 
would  have  been  immaterial,  as  neither  Dancy  nor  Gephart  testi- 
fied that  Church  and  Woodward  had  an  arrangement  by  which 
money  was  to  be  paid  through  Woodward  for  the  purpose  of 
bribing  them.  It  was  immaterial  whether  such  an  arrange- 
ment existed  or  not,  or  whether  Church  and  defendant  were 
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friends  or  only  known  to  each  other  by  sight  But  outside  of 
what  he  would  testify  to  no  diligence  whatever  was  disclosed  to 
obtain  his  evidence.  It  was  shown  by  Mr.  Hadley's  evidence 
that  Church  had  been  a  fugitive  from  justice  since  June,  1901. 
The  indictment  in  this  case  was  returned  on  the  3d  of  May, 
1901;  the  euuse  was  set  for  trial  June  14,  1901,  and  reset  for 
June  26,  1901,  and  then  a  change  of  venue  was  granted,  and  the 
cause  sent  to  Johnson  county,  and  defendant  recognized  to  ap- 
pear there  at  the  February  term,  1902.  It  does  not  appear  that 
any  subpoena  was  issued  for  Church  to  appear  at  either  of  the 
special  sittings  in  June,  1901,  or  for  the  September  term,  1901, 
of  the  criminal  court,  '*^^  and  it  nowhere  appears  when  defend- 
ant first  learned  that  Church  would  testify  as  alleged.  It  does 
appear  that  defendant  was  out  on  bail  all  the  time  after  his  ar- 
rest in  May,  1901,  and  that  he  lived  in  Kansas  City,  where 
Church  also  lived.  He  does  not  show  any  effort  to  ascertain 
Church's  whereabouts  before  issuing  a  subpoena  for  him  on  the 
eleventh  day  of  April,  about  two  weeks  before  the  trial,  in  John- 
son county.  While  he  does  state  that  he  has  learned  of  his  where- 
abouts since  the  issuance  of  the  subpoena,  there  is  nothing  to 
show  that  by  the  exercise  of  ordinary  diligence  he  might  not 
easily  have  ascertained  where  Church  was  in  time  to  have  taken 
his  deposition.  Our  statute  requires  one  charged  with  crime 
to  show  that  he  has  used  due  diligence  to  obtain  his  witnesses. 
If  he  knew  Church  was  a  material  witness  in  June,  1901,  and 
there  is  nothing  to  show  he  did  not  know  it  then,  ordinary  dil- 
igence required  him  to  issue  a  subpoena  for  him  for  the  terms 
of  court  in  Jackson  county,  but  at  all  events  when  the  cause  was 
sent  on  a  change  of  venue  to  Johnson  in  November,  1901,  he 
had  from  that  time  to  April  23,  1901,  to  prepare  for  his  trial 
and  get  his  witnesses.  He  does  not  disclose  to  the  court  how 
or  from  whom  he  learned  Church  was  residing  in  Mason  county, 
Texas,  nor  at  what  point  in  said  county  he  was,  nor  any  fact 
which  led  him  to  believe  this  fugitive  witness  would  be  in  Ma- 
son county,  Texas,  should  he  endeavor  to  take  his  deposition. 
In  a  word,  he  does  not  state  what  efforts,  if  any,  he  made  to 
find  said  Church  so  that  the  court  could  determine  whether  they 
were  reasonable  or  not.  It  was  evident  from  the  affidavit  of 
Mr.  Hadley  that  Church  had  not  been  visible  at  least  to  the 
officers  of  the  law  in  Kansas  City  since  June,  1901,  when  h& 
forfeited  his  recognizance,  and  if  defendant  wanted  him,  he  was 
fijngularly  remiss,  living  as  he  did  in  the  same  city,  in  not  as- 
certaining before  the  11th  of  April,  when  he  issued  his  subpoena 
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for  Church,  that  he  had  left  Kansas  City  nine  months  before 
that  date,  and  in  not  instituting  inquiries  *^^  as  to  his  where- 
abouts, and  if  he  did,  in  stating  to  the  court  of  whom  he  made 
such  inquiries  and  from  whom  and  when  and  how  he  learned  he 
was  then  in  Mason  county,  and  upon  what  he  based  his  assertion 
that  he  would  have  him  present  in  court  at  the  next  term  or  his 
deposition.  In  view  of  the  prosecuting  attorney's  affidavit  it 
was  not  probable  that  this  fugitive  witness  would  voluntarily 
appear  in  a  Missouri  court  so  near  Kansas  City,  and  it  is  ex- 
tremely doubtful  if  he  would  remain  to  have  his  deposition  taken 
knowing  that  our  extradition  laws  would  furnish  the  means  of 
bringing  him  to  Jackson  county  to  answer  to  the  indictments 
pending  against  him,  if  the  prosecuting  attorney  received  the 
notice  to  take  his  deposition. 

These  considerations  must  have  moved  the  circuit  court  to 
think  it  was  too  improbable  that  the  evidence  of  Church  would 
be  obtained  to  base  a  continuance  on  that  ground. 

2.  As  to  the  two  witnesses  Charles  Warner  and  Samuel 
Tratell,  the  application  is  equally  unsatisfactory.  The  circuit 
court  was  not  informed  where  they  had  resided  in  Kansas  City 
during  their  long  residence  there;  nor  what  their  several  oc- 
cupations were;  nor  whether  they  were  capitalists  who  were  not 
required  to  have  any  business  or  occupation;  whether  they  are 
men  with  families  or  single.  The  circuit  court  was  not  in- 
formed, nor  are  we,  when  defendant  learned  these  two  witnesses 
would  swear  that  Dancy  and  Gephart  on  the  twenty-sixth  day 
of  April,  1901  (making  all  allowances  for  the  mistake  in  plac- 
ing the  conversation  four  days  after  this  trial  had  taken  place), 
had  admitted  to  them  in  a  conversation  at  the  courthouse 
in  Kansas  City  that  the  defendant  had  never  offered 
to  give  them,  or  either  of  them,  any  money,  or  anything  at  all, 
to  bribe  them  as  jurors,  to  bring  in  a  verdict  in  favor  of  the 
street  railway  company.  We  are  not  advised  whether  they 
imparted  this  information  to  defendant,  or  to  someone 
else,  and  if  to  someone  else  other  than  defendant,  who 
that  '^^  person  was.  The  court  was  not  informed  why 
they  left  for  a  "trip  to  England,"  whether  on  a  business  venture 
or  on  pleasure  bent;  nor  what  reason  defendant  had  for  think- 
ing they  would  be  gone  only  "some  three  months" ;  certainly  it 
was  highly  improbable  that  their  depositions  could  be 
taken,  as  we  are  not  informed  at  what  point  in  England  they 
were,  nor  how  long  they  proposed  to  stay  at  any  one  place. 
Being  without  the  jurisdiction  of  the  court,  they  might  have 
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felt  under  no  obligation  to  give  up  their  business  or  pleasure 
and  tarry  at  one  place  until  a  commission  should  issue  and  due 
notice  be  given  for  the  taking  of  their  depositions,  or  to  have 
shortened  their  stay  for  the  purpose  of  returning  home  to  testify 
for  defendant,  inasmuch  as  they  left  Kansas  City  without  ad- 
vising him  of  their  intention  to  go  abroad.  Surely  our  courts 
are  not  called  upon  to  delay  public  prosecutions  on  such  uncer- 
tainties as  are  disclosed  by  defendant  as  to  the  return  of  these 
two  witnesses:  State  v.  Kindred,  148  Mo.  281,  49  S.  W.  845. 
But,  outside  of  these  considerations,  the  evidence  which  they 
were  expected  to  give  was  even  more  improbable.  The  whole 
evidence  in  this  case  shows  that  if  defendant  committed  this  of- 
fense at  all,  he  did  it  on  April  25  and  26,  1901,  while  a  member 
of  the  Walton  jury.  Up  to  4  o'clock  on  the  afternoon  of  April 
26,  1901,  there  had  been  no  charge  against  the  defendant. 
When  it  was  brought  to  the  attention  of  Judge  Slover,  he  dis- 
missed the  jury  and  adjourned  his  court  for  the  day.  There- 
upon the  defendant,  Dancy  and  Gephart  went  with  the  judge  to 
his  chambers,  where  he  made  his  investigation  of  the  charges. 
•It  is  conceded  this  took  until  6  o'clock.  Dancy  and  Gephart 
each  told  the  same  story  to  Judge  Slover  in  the  presence  of  de- 
fendant and  the  counsel  in  the  case  which  they  testified  to  in 
this  case,  and  yet  it  is  asserted  that  Warner  and  Tratell  would 
testify  that  Dancy  and  Gephart,  on  that  same  day,  had  a  con- 
versation with  them  in  which  they  both  said  defendant  had  not 
done  the  very  thing  which  they  told  Judge  Slover  he  did  as  late 
as  6  o'clock  that  evening.  If  they  *^^  did  it  before  they  went 
into  the  jury- room,  after  lunch,  they  did  it  before  any  charge 
was  made,  and  that  is  utterly  incredible.  If  they  did  it  after 
emerging  from  Judge  Slover's  chambers  at  6  o'clock,  it  is  even 
more  incredible,  as  they  had  in  the  presence  of  the  judge  just 
stated  the  contrary.  In  State  v.  Dettmer,  124  Mo.  432,  27  S. 
W.  1118,  Judge  Sherwood,  speaking  for  the  court,  said:  "An 
application  for  a  continuance  must  not  only  be  formally  suffi- 
cient, but  one  of  its  essential  elements,  its  prominent  feature, 
must  be  an  evident  good  faith.  It  must  not  be  a  mere  dodge- 
trial  paper.  Whether  good  faith  prompts  the  application,  the 
trial  court  is  obviously  better  fitted  more  accurately  to  judge. 
For  this  reason  it  is  that  it  has  become  the  uniform  rule  of  this 
court  to  defer  to  the  trial  court  in  such  matters,  and  not  reverse 
its  action,  unless  the  party  assailing  that  action  makes  it  plainly 
appear  the  judicial  discretion  in  that  regard  has  been  unsoundly 
or  oppressively  exercised":  State  v.  Banks,  118  Mo.  117,  23  S. 
W.  1079,  and  cases  cited. 
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In  view  of  the  extreme  improbability  of  obtaining  testimony 
of  the  alleged  witnesses,  Warner  and  Tratell,  and  the  still 
greater  improbability  of  its  credibility,  had  it  been  obtained,  we 
think  the  trial  court  committed  no  error  in  refusing  a  contin- 
uance on  the  showing  made. 

We  have  patiently  examined  all  the  errors  assigned,  and  in 
our  opinion  they  .are  not  tenable,  and  the  judgment  must  be,  and 
is.  affirmed. 

All  concur. 


In  the  Case  of  State  v.  Miller,  182  Mo,  370,  81  S.  W.  867,  similar 
in  all  respects  to  the  principal  case,  the  supreme  court  decided  that 
under  the  statute  making  it  a  felony  to  corrupt  or  attempt  to  corrupt 
any  juror  "by  giving  or  offering  to  give  any  gift  or  gratuity,"  it 
is  not  necessary,  to  complete  the  crime,  that  the  offer  should  be  an 
actual  tender  of  money,  or  other  gratuity,  or  thing,  and  that  if  the 
briber  proposed  to  give  something  to  bias  the  juror's  verdict,  he  was 
guilty  of  an  attempt  to  bribe.  In  this  connection  the  court,  after 
approving  State  v.  Williams,  136  Mo.  293,  said: 

"The  construction  of  this  statute  cannot  be  based  upon  the  word  ♦ 
'offering'  segregated  from  the  context  in  which  it  is  found.  It 
must  be  read  as  it  is  written,  'by  giving  or  offering  to  give  any 
gift,'  etc.  These  words  do  not  mean  that  only  those  who  make  a 
legal  tender  of  their  bribe  can  be  guilty  of  a  violation  of  this  highly 
salutary  statute.  We  are  required  by  the  statute  (Rev.  Stats.  1889, 
sec.  4160)  to  construe  'words  in  their  plain,  ordinary  and  usual 
sense,'  and  we  are  not  to  look  for  obsolete  and  remote  definitions. 

"Words  must  be  interpreted  by  the  connection  in  which  they 
are  used,  and  the  expression  'by  offering  to  give  any  gift  or  gratuity' 
cannot  with  reason  be  limited  to  a  strict  legal  tender  when  we  con- 
sider the  purpose  the  law-makers  had  in  view,  to  wit,  the  prevention 
of  all  attempts  to  corruptly  bias  the  mind  of  the  juror  sworn  or 
summoned  to  act  as  an  impartial  trier  of  a  cause.  In  the  connection 
in  which  these  words  are  found,  we  construe  them  to  mean  a  pro- 
posal and  declaration  of  a  willingness  to  give  a  bribe  or  gratuity 
to  bias  the  juror's  verdict. 

"In  2  Bouvier's  Law  Dictionary,  327,  the  definition  of  offer  is  'a 
proposal  to  do  a  thing,'  and  such  is  the  natural  sense  in  which  it  is 
used  here.  Without  further  elaboration,  because  we  think  the  ex- 
pression was  correctly  construed  in  Williams'  case,  it  need  only  be 
added  that  it  takes  no  stretch  of  the  imagination  to  conceive  of  the 
offer  being  a  piece  of  land,  regular  employment  at  good  wages,  in 
neither  of  which  legal  tender,  as  contended  for  by  defendant,  would 
be  possible,  and  yet  who  can  doubt  that  such  an  offer  would  prove 
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equally  as  seductive  and  as  clearly  violative  of  the  statute  as  a  direct 
legal  tender   of   money? 

"We  are  both  unwilling  and  unable  to  bring  ourselves  to  believe 
that  the  legislature  intended  to  punish  those  only  who  attempt  to 
bribe  a  juror  by  making  a  legal  tender  of  the  bribe.  The  crime  de- 
nounced by  the  statute  is  one  of  the  most  heinous  in  its  consequences. 
The  perpetrator  of  it  seeks  to  poison  the  very  foundations  of  justice 
and  debauch  the  courts  themselves.  The  statute  wisely  punishes  the 
attempt  because,  be  it  said  to  the  credit  of  our  jurors,  the  cases  are 
very  rare  in  which  a  juror  has  been  found  to  listen  with  approval 
to  a  proposition  to  forswear  himself  and  return  a  corrupt  verdict. 

' '  The  essence  and  substance  of  the  crime  is  the  corrupt  attempt, 
whether  it  succeeds  or  not,  and  we  hold  that  the  words  'offering  to 
give'  do  not  require  that  an  actual  exhibition  and  tender  of  the  bribe 
shall  attend  the  corrupt  attempt  to  bribe  the  juror.  To  hold  that  a 
legal  tender  must  accompany  every  attempt  to  bribe  in  order  to 
render  the  briber  amenable  to  this  statute  would  be  to  emasculate  it. 
In  the  future,  the  legal  tender  would  never  be  made,  but  the  nefarious 
practice  would  proceed  with  a  new  impetus.  No  corruptionist  flaunts 
his  money  in  the  face  of  the  man  he  proposes  to  bribe.  He  moves 
in  an  insidious  way  to  ascertain  the  moral  strength  of  his  victim, 
and  it  is  only  when  he  feels  sure  of  his  game  that  he  produces  the 
actual  bribe." 

An  Offer  to  Bribe,  though  there  is  no  acceptance  or  delivery  of  the 
gift  or  reward  offered,  is  indictable  at  the  common  law  and  punish- 
able in  the  same  way  as  if  there  had  been  both  delivery  and  ac- 
ceptance: See  the  note  to  State  v.  Ellis,  97  Am.  Dec.  713.  See,  too. 
State  V.  Howard,  66  Minn.  309,  61  Am.  St.  Rep.  403. 

The  Object  of  Construing  Penal  Statutes  is  to  discover  and  give 
effect  to  the  true  legislative  intent,  and  the  rule  of  strict  construction 
is  not  to  be  so  unreasonably  applied  as  to  defeat  the  true  intent 
and  meaning  of  the  enactment:  Zellers  v.  State,  208  111.  518,  100  Am. 
St.  Rep.  243;  State  v.  Hesterly,  182  Mo.  16,  ante,  p.  634.  Strict 
construction  also  permits  sensible  construction:  Nelson  v.  State,  111 
Wis.  394,  87  Am.  St.  Rep.  881. 
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STATE  V.  LEHMAN. 

[182  Mo.  424,  81  S.  W.  1118.] 

TBIAIiS— Criminal— Change  of  Venue.— An  application  for  a 
change  of  venue  in  a  criminal  case  because  of  local  prejudice  is  not 
timely,  and  comes  too  late  if  made  after  the  trial  of  the  case  has 
begun,  and  the  jurors  are  being  examined  as  to  their  qualifications 
to  sit  in  the  case,  under  a  statute  requiring  reasonable  previous 
notice  of  such  an  application  to  be  given,     (p.  681.) 

BEIBEEY— Joint  Indictment,— If  several  members  of  a  mu- 
nicipal legislative  body  join  in  making  a  corrupt  agreement  to  vote 
for  a  measure  which  is  to  come  before  them  in  their  official  capacity, 
in  consideration  of  a  promise  to  place  a  sum  of  money  at  their  dis- 
posal, they  may  all  be  joined  in  one  indictment  for  bribery,  (pp. 
685,  686.) 

BSIBEBY— Elements    of    Offense- Joint    Indictment.— Under 

the  statute  the  making  of  a  corrupt  agreement  to  vote  in  a  particular 
manner,  in  consideration  of  a  reward  therefor,  is  bribery,  and  the 
making  of  such  agreement  is  the  essence  of  the  offense.  When  such 
an  agreement  is  jointly  made  by  members  of  a  municipal  legislative 
body,  the  offense  is  complete,  and  they  may  be  jointly  indicted  there- 
for, and  it  is  immaterial  whether  they  voted  or  not  in  the  manner 
promised,  or  whether  the  measure  voted  for  was  adopted  or  de- 
feated,    (p.  689.) 

INDICTMENT- Joint  or  Several.— If  an  offense  arises  wholly 
from  any  joint  act,  which  in  itself  is  criminal,  without  regard  to  any 
personal  defendant,  the  indictment  may  charge  the  defendants,  either 
jointly  or  severally;  but  when  the  offense  charged  does  not  wholly 
arise  from  the  joint  act  of  all  of  the  defendants,  but  from  such  act 
joined  with  some  personal  and  particular  defect,  or  omission  of  each 
defendant,  without  which  it  would  be  no  offense,  the  indictment  must 
charge  them  severally  and  not  jointly,     (p.  690.) 

BEIBEEY— Joint  Indictment.— If  two  or  more  public  officials, 
burdened  with  the  performance  of  the  same  functions,  jointly  enter 
into  a  corrupt  agreement,  in  consideration  of  a  promise  of  a  gift 
of  money,  to  vote  in  a  certain  manner  on  a  measure  pending,  or  that 
may  thereafter  be  pending,  before  them  in  their  official  capacity, 
they  may  be  joined  in  one  indictment  charging  bribery,     (p.  692.) 

BEIBEEY— Joint  Indictment— Evidence.— In  order  to  prove  a 
member  of  a  legislative  body  guilty  of  bribery  as  being  a  party  to  a 
corrupt  agreement  to  vote  in  a  certain  manner  for  a  reward,  entered 
into  by  several  members  of  such  body,  all  of  whom  are  jointly  in- 
dicted therefor,  it  is  not  necessary  to  prove  that  each  member  of  such 
body  so  indicted  participated  in  the  corrupt  agreement,  and  it  is  only 
necessary  to  show  that  such  agreement  was  made,  and  that  the  de- 
fendant was  a  party  thereto,     (p.  692.) 

BEIBEEY— Conspiracy— Evidence.— If  several  members  of  a 
legislative  body  are  jointly  indicted  for  bribery  in  making  a  corrupt 
agreement  to  vote  in  a  certain  way,  for  a  reward  on  a  measure  pend- 
ing before  them,  it  is  not  necessary,  in  order  to  convict  one,  to  show 
a  conspiracy  between  one  of  them,  who  testifies  for  the  prosecution, 
and  the  others.  The  declarations  of  all  of  them  present  at  the  time 
the  agreement  was  made  is  competent,  and  any  statement  made 
by  one  of  them  in  the  presence  of  the  others,  concerning  such  agree- 
ment, is  also  admissible,     (pp.  692,  693.) 
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CEIMINAL  TRIALS— Transfer  of  Case  for  Prejudice.— If  the 
same  clerk  is  the  custodian  of  the  proceedings  in  both  cases,  no 
transcript  thereof  in  one  division  of  a  court  need  be  certified  to  an- 
other division,  upon  the  transfer  of  a  criminal  case  from  one  to  the 
other  for  trial,     (p.  694.) 

BRIBEEY— Legality  of  Measure  Voted  for.— The  question  of 
the  validity  or  invalidity  of  the  measure  to  be  voted  for  need  not  be 
considered  in  determining  the  guilt  of  a  member  of  a  legislative 
body  charged  with  bribery  in  having  agreed  to  sell  his  vote  on  such 
measure,     (p.  694.) 

BEIBERY— Validity  of  Measure  Voted  for.- It  is  not  neces- 
sary, in  order  to  constitute  bribery,  that  the  vote  of  the  public 
official  bribed  should  be  on  a  measure  that  could  be  enforced,  as  it 
is  immaterial  whether  the  measure  is  valid  or  not.     (p.  694.) 

BEIBERY— Joint  Indictment— Guilt  of  One.— If  several  public 
officials  are  jointly  indicted  for  bribery,  the  innocence  of  one  of 
them  does  not  require  the  acquittal  of  others  who  are  guilty,  (p. 
695.) 

C.  H.  Cnun  and  T.  J.  Eowe,  for  the  appellant. 

E.  C.  Craw,  attorney  general,  S.  B.  Jeffries  and  J.  W.  Folk, 
for  the  state. 

^^*®  FOX,  J.  The  trial  and  conviction  in  this  cause  were 
based  upon  the  first  count  of  the  indictment ;  it  is  as  follows : 

"The  grand  jurors  of  the  state  of  Missouri  within  and  for  the 
body  of  the  city  of  St,  Louis,  now  here  in  court  duly  impaneled, 
fiwom  and  charged,  upon  their  oaths  present: 

"That  on  or  about  the  twenty-eighth  day  of  November,  in  the 
year  one  thousand  eight  hundred  and  ninety-nine,  the  city  of  St. 
Louis  was  a  municipal  corporation  in  the  state  of  Missouri  afore- 
said, and  that  the  legislative  power  of  the  said  city  of  St.  Louis 
was  by  law  vested  in  a  council  and  a  house  of  delegates  styled 
the  'municipal  '*^*  assembly  of  St.  Louis,'  the  members  whereof 
vv'ere  elected  by  the  citizens  of  said  city,  and  that  before  any 
measure  and  proposition  could  become  a  law  and  ordinance  of 
said  city,  it  was  necessary  and  requisite  that  the  same  should 
be  duly  passed  and  enacted  by  a  majority  vote  of  the  members 
of  said  council  and  house  of  delegates,  respectively,  and  ap- 
proved by  the  mayor  of  said  city;  that  at  the  said  city  of  St. 
Louis,  and  on  or  about  the  said  twenty-eighth  day  of  November, 
in  the  year  one  thousand  eight  hundred  and  ninety-one,  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Chas.  J.  Denney, 
Adolph  Madera,  John  H.  Schnettler,  Emil  Hartman,  Charles 
A.  Gutke,  Louis  Decker,  T.  Ed.  Albert,  John  Helms,  Julius 
Lehman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn  and  Henry  A.  Faulkner,  were  then  and  there  public 
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officers  of  the  said  city  of  St.  Louis,  to  wit,  members  of  the  said 
house  of  delegates  and  of  the  said  municipal  assembly  of  St. 
Louis,  duly  elected  and  qualified,  and  were  then  and  there  act- 
ing in  the  official  capacity  and  character  of  members  of  said 
house  of  delegates  and  of  the  said  municipal  assembly;  that 
tiiere  was  then  and  there  pending  and  undetermined  before  the 
said  municipal  assembly  for  the  consideration,  opinion,  judg- 
ment and  decision  of  the  members  thereof  in  the  said  house  of 
delegates  and  before  the  said  Edmund  Bersch,  Otto  Schu- 
macher, John  A.  Sheridan,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Julius  Lehman,  Charles 
F.  Kelly,  Jerry  J,  Hannigan,  William  M.  TambljTi  and  Henry 
A.  Faulkner,  in  their  said  official  capacity  and  character  as  mem- 
bers of  said  house  of  delegates  and  of  said  municipal  assembly 
of  St.  Louis,  a  certain  measure,  matter,  cause  and  proceeding  in 
the  nature  of  a  proposed  ordinance  of  the  said  city  of  St.  Louis, 
designated  and  known  as  council  bill  No.  44,  wherein  and 
whereby  it  was  proposed  that  the  city  of  St.  Louis  (by  ordinance 
duly  passed  and  enacted  *^^  by  the  said  municipal  assembly, 
and  approved  by  the  mayor  of  said  city)  should  authorize  and 
direct  the  board  of  public  improvements  of  said  city  of  St. 
liouis  to  light  certain  designated  streets,  avenues,  sidewalks,  al- 
loys, wharves  and  public  grounds  and  squares  of  the  said  city 
or  St.  Louis  after  the  first  day  of  January,  one  thousand  nine 
hundred,  and  should  designate  the  fimd  out  of  which  the  cost 
thereof  should  be  paid;  that  it  then  and  there  became  and  was 
the  public  and  official  duty  of  the  said  Edmund  Bersch,  Otto 
Schumacher,  John  A.  Sheridan,  Charles  J.  Denny,  Adolph  Ma- 
dera, John  H.  Schnettler,  Emil  Hartman,  Charles  A.  Gutke, 
Louis  Decker,  T.  Ed  Albright,  John  Helms,  Julius  Lehman, 
Charles  F.  KeHy,  Jerry  J.  Hannigan,  William  M.  Tamblyn 
and  Henry  A.  Faulkner,  as  members  of  said  house  of  delegates, 
in  their  official  character  and  capacity,  as  aforesaid,  to  give  their 
vote,  opinion,  judgment  and  decision  upon  the  said  measure, 
matter,  cause  and  proceeding,  and  for  or  against  the  said  pro- 
posed ordinance  without  partiality  or  favor;  that  they,  the  said 
Edmund  Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Schnettler,  Emil  Hartman, 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Julius  Lehman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William 
M.  Tamblyn  and  Henry  A.  Faulkner,  well  knowing  the  premises, 
but  unlawfully  and  corruptly  devising,  contriving,  scheming  and 
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intending  to  prostitute,  betray  and  abuse  their  trust  and  to  vio- 
late their  duty  as  aforesaid  as  members  of  the  said  house  of 
delegates,  and  of  the  said  municipal  assembly,  did,  at  the  said 
city  of  St.  Louis,  and  on  or  about  the  said  twenty-eighth  day 
of  November,  in  the  year  one  thousand  eight  hundred  and 
ninety-nine,  unlawfully,  corruptly  and  feloniously,  directly  and 
indirectly,  solicit,  propose,  procure,  accept  and  receive  a  certain 
promise  and  understanding  to  make  a  certain  gift,  considera- 
tion, gratuity  and  reward  to  them,  the  said  Edmund  Ber&ch, 
Otto  Schumacher,  John  A.  '*^  Sheridan,  Charles  J.  Denny, 
Adolph  Madera,  John  H.  Schnettler,  Emil  Hartmau,  Charles 
A.  Gutke,  Louis  Decider,  T.  Ed  Albright,  John  Helms,  Julius 
Lehman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn  and  Henry  A.  Faulkner,  under  an  agreement  that 
their  votes,  opinion,  judgment  and  decision  (as  public  officers 
as  aforesaid  and  as  members  of  the  said  house  of  delegates  and 
said  municipal  assembly)  should  be  given  for  and  in  favor  of 
the  passage  and  enactment  of  the  said  measure,  matter,  cause 
and  proceeding,  and  for  and  in  favor  of  the  passage  and  enact 
ment  of  said  proposed  ordinance  of  the  said  city  of  St.  Louis 
then  and  there  pending  and  brought  before  the  said  house  of 
delegates  and  before  them,  the  said  Edmund  Bersch,  Otto  Schu- 
macher, John  A.  Sheridan,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Julius  Lehman,  Charles 
1'.  Kelly,  Jerry  J.  Hannigan,  William  M.  Tambl}Ti  and  Henry 
A.  Faulkner,  in  their  said  official  capacity  and  character  as  mem- 
bers of  the  said  house  of  delegates  as  aforesaid,  and  imder  an 
agreement  that  they,  the  said  Edmund  Bersch,  Otto  Schu- 
raacher,  John  A.  Sheridan,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Julius  Lehman,  Charles 
F,  Kelly,  Jerry  J.  Hannigan,  William  M.  Tamblyn  and  Henry 
A.  Faulkner  would  and  should  perform  their  said  public  and 
official  duty  in  the  premises  with  partiality  and  favor,  and  other- 
wise than  according  to  law;  and  that  they,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Charles  J.  Denny, 
Adolph  Madera,  John  H,  Schnettler,  Emil  Hartman,  Charles 
A.  Gutke,  Louis  Decker,  T.  Ed  Albright,  John  Helms,  Julius 
Lehman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn,  and  Henry  A.  Faulkner  did  then  and  there  imlaw- 
fully,  corruptly  and  feloniously  solicit,  propose,  procure,  make 
and    enter    into    a    certain    corrupt   bargain,    agreement    and 

Am.    St.   Rep.,   Vol.    103—43 


674  American  State  Reports,  Vol.  103.     [Missouri, 

^^  covenant  with  one  Edward  Butler  by  and  under  which  said 
corrupt  bargain,  agreement  and  covenant  a  large  sum  of  money, 
to  wit,  the  sum  of  forty-seven  thousand  five  hundred  dollars, 
lawful  money  of  the  United  States,  was  by  said  Edward  Butler 
placed  in  the  hands  of  the  said  Charles  F.  Kelly,  who  was  then 
and  there  a  member  of  the  house  of  delegates  and  of  the  said 
iQunicipal  assembly,  duly  elected  and  qualified,  the  said  Charles 
¥.  Kelly  having  been  theretofore  selected,  designated  and  ap- 
pointed by  the  said  Edmimd  Bersch,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Madera,  John  H.  Schnett- 
ler,  Emil  Hartman,  Charles  A.  Gutke,  Louis  Decker,  T.  Ed 
Albright,  John  Helms,  Julius  Lehman,  Jerry  J.  Hannigan, 
William  M.  Tamblyn  and  Henry  A.  Faulkner,  as  their  agent 
and  representative  to  confer  with,  arrange  with,  and  receive 
from  the  said  Edward  Butler  the  said  sum  of  forty-seven  thou- 
sand five  hundred  dollars,  upon  the  express  promise,  undertak- 
ing, agreement  and  understanding  by  and  between  the  said 
Edward  Butler,  and  the  said  Edmund  Bersch,  Otto  Schumacher, 
John  A.  Sheridan,  Charles  J.  Denny,  Adolph  Madera,  John  H. 
Schnettler,  Emil  Hartman,  Charles  A.  Gutke,  Louis  Decker, 
T.  Ed  Albright,  John  Helms,  Julius  Lehman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn  and  Henry  A.  Faulk- 
ner, in  pursuance  of  the  corrupt  bargain,  agreement  and  cove- 
nant aforesaid  that  the  said  money  was  a  bribe  to  the  said  Ed- 
mund Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Charles 
.1.  Denny,  Adolph  Madera,  John  H.  Schnettler,  Emil  Hartman, 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Julius  Lehman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William 
M.  Tamblyn  and  Henry  A.  Faulkner,  as  public  officers  as  afore- 
said and  in  their  official  capacity  and  character  as  aforesaid, 
that  they,  the  said  Edmund  Bersch,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Madera,  John  H.  Schnet- 
tler, Emil  Hartman,  Charles  A.  Gutke,  Louis  Decker,  T.  Ed 
Albright,  John  Helms,  Julius  Lehman,  *^*  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn  and  Henry  A.  Faulk- 
ner, as  members  of  the  house  of  delegates  and  in  their  said 
official  capacity  and  character,  should  and  would  give  their  vote, 
opinion,  judgment  and  decision  for  and  in  favor  of  the  said 
measure,  matter,  cause  and  proceeding  and  for  and  in  favor 
of  the  passage  and  enactment  of  the  said  proposed  ordinance 
when  the  same  might  and  should  be  brought  before  the  said 
house  of  delegates  and  before  them  the  said  Edmund  Bersch. 
Otto  Schumacher,  John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
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Madera,  John  H,  Schnettler,  Emil  Hartman,  Charles  A.  Gutke, 
liOuis  Decker,  T.  Ed  Albright,  John  Helms,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn,  and  Henry  A.  Faulk- 
ner, in  their  said  official  capacity  and  character  as  aforesaid; 
and  upon  the  express  promise,  undertaking,  agreement  and 
understanding  that  in  the  event  the  said  proposed  ordinance 
should  be  passed  and  enacted  by  the  said  municipal  assembly — 
that  is  to  say,  by  the  said  council  and  said  house  of  delegates, 
respectively — the  said  sum  of  forty-seven  thousand  five  hundred 
dollars  should  be  wholly  delivered  and  paid  over  to  them,  the 
said  Edmund  Bersch,  Otto  Schumacher,  John  A.  Sheridan, 
Charles  J.  Denny,  Adolph  Madera,  John  H.  Schnettler,  Emil 
Hartman,  Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Albright, 
John  Helms,  Julius  Lehman,  Charles  F.  Kelly,  Jerry  J.  Han- 
nigan, William  M.  Tamblyn  and  Henry  A,  Faulkner,  as  a 
gratuity,  reward  and  bribe  to  them  for  their  votes  as  members 
of  said  house  of  delegates  for  and  in  favor  of  the  passage  and 
enactment  of  said  proposed  ordinance;  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

The  record  in  this  cause  discloses  that  this  indictment  was 
presented  by  the  grand  jurors  in  the  circuit  court  of  the  city 
of  St.  Louis ;  it  was  assigned  to  division  No.  8  of  that  court  for 
final  disposition.  Upon  application,  defendant  Julius  Lehman, 
with  some  of  the  otber  defendants,  filed  their  application  for  a 
cbange  of  venue  *^^  on  the  ground  of  the  prejudice  of  the  judge 
presiding  in  division  No.  8  of  said  court.  Upon  such  applica- 
tion, the  cause,  as  to  the  defendants  in  such  application,  was 
transferred  to  division  No.  9  of  said  circuit  court  of  the  city  of 
St.  Louis.  In  division  No.  9,  on  July  13,  1903,  upon  applica- 
tion of  defendants  herein,  a  severance  was  granted  and  the  trial 
proceeded. 

Pending  the  examination  of  some  of  the  jurors,  upon  their 
voir  dire,  defendant  caused  to  be  served  upon  the  circuit  attorney 
notice  that  on  the  14th  of  July,  he  would  apply  for  the  re- 
moval of  the  cause  to  the  circuit  court  of  some  county  in  the 
state,  on  account  of  the  minds  of  the  inhabitants  of  the  city  of 
St.  Louis  being  so  prejudiced  against  the  defendant  that  a  fair 
trial  could  not  be  had  in  said  city.  On  the  14th  of  July, 
1903,  this  application  was  presented  to  the  court  and  was  denied, 
for  the  reason  that  the  application  came  too  late ;  and  the  court 
refused  to  hear  any  evidence  upon  it,  to  which  action  of  the  court 
exceptions  were  duly  preserved.     Following  the  denial  of  this 


676  American  State  Eeports,  Vol.  103.     [Missouri, 

application,  the  jury  was  impaneled,  and  at  the  close  of  the 
testimony  the  court  instructed  the  jury  as  follows: 

"By  the  indictment  in  this  case  on  the  4th  of  October,  1902, 
Edmund  Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  H.  Sehnettler,  Julius  Lehman, 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Emil  Hartman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William 
M.  Tamblyn,  and  Henry  A.  Faulkner,  are  jointly  charged  with 
the  offense  of  bribery.  The  defendant  Julius  Lehman  is  now 
alone  on  trial  and  pleads  not  guilty. 

"It  is  the  duty  of  the  court  to  instruct  you  on  the  questions 
of  law  arising  in  this  case,  and  it  is  your  duty  to  receive  such 
instructions  as  the  law  of  the  case,  and  to  find  the  defendant 
either  guilty  or  not  guilty  according  to  the  law  as  declared  in 
these  instructions,  and  the  evidence  as  you  have  received  it  under 
the  direction  of  the  court. 

430  «2.  You  are  instructed  that  under  the  laws  of  the  state 
of  Missouri,  the  city  of  St.  Louis  is  a  municipal  corporation, 
a.nd  was  such  at  the  dates  mentioned  in  the  indictment,  Novem- 
ber 28,  1899,  and  at  the  dates  mentioned  in  the  evidence;  that 
the  legislative  power  of  the  city  of  St.  Louis  is,  and  was  at  the 
times  aforesaid,  vested  in  a  council  and  a  house  of  delegates, 
together  styled  the  ^municipal  assembly  of  St.  Louis' ;  the  mem- 
bers whereof  are  and  were  elected  by  the  citizens  of  the  said 
city,  and  upon  election  and  qualification,  are  public  officers  of 
said  city;  and  that  before  any  measure  or  proposition  can  or 
could  at  the  times  aforesaid  become  a  law  and  ordinance  of  said 
city,  it  is  and  was  necessary  and  requisite  that  the  same  should 
be  duly  passed  and  enacted  by  a  majority  vote  of  the  members 
of  said  council  and  house  of  delegates  respectively,  and  approved 
by  the  mayor  of  said  city;  that  in  the  event  a  measure  or  pro- 
posed ordinance  should  be  introduced  in  that  branch  of  the 
municipal  assembly  known  as  the  council,  and  by  that  branch 
passed  and  enacted,  the  same  would  be  certified  to  and  delivered 
to  the  house  of  delegates  for  the  consideration  and  vote  of  the 
said  house  of  delegates;  "that  the  right  of  the  said  city  of  St. 
Louis  to  authorize  and  direct  the  board  of  public  improvements 
of  said  city  of  St.  Louis  to  light  certain  designated  streets, 
avenues,  sidewalks,  alleys,  wharves,  public  grounds  and  squares 
of  the  city  of  St.  Louis  after  the  first  day  of  January,  1900, 
and  designate  the  fund  out  of  which  the  cost  thereof  should 
be  paid,  could  be  exercised  only  by  ordinance  passed  and  signed 
or  approved  as  above  stated. 
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"2.  If,  upon  the  consideration  of  all  the  evidence,  you  be- 
lieve and  find  beyond  a  reasonable  doubt  from  the  evidence  in 
the  case  that  on  or  about  the  twenty-eighth  day  of  November, 
1899,  the  defendant  Julius  Lehman,  and  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Charles  J.  Denny, 
x\dolph  Madera,  John  H.  Schnettler,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Emil  Hartman,  Charles 
F.  Kelly,  '**''  Jerry  J,  Haimigan,  William  M.  TamlDlyn  and 
Henry  A.  Faulkner  vrere  members  of  the  said  house  of  delegates ; 
that  there  was  then  and  there  pending  and  undetermined 
before  said  municipal  assembly,  and  brought  before  said 
municipal  assembly  for  the  consideration,  opinion,  judgment 
and  votes  of  the  members  thereof,  a  certain  ordinance  known 
and  styled  as  council  bill  44,  wherein  and  whereby  it  was 
proposed  that  said  city  of  St.  Louis  (by  said  ordinance  duly 
passed  and  enacted  by  the  said  municipal  assembly  and  approved 
by  the  mayor  of  said  city),  should  authorize  and  direct  the 
board  of  public  improvements  of  said  city  of  St.  Louis  to  light 
certain  designated  streets,  avenues,  sidewalks,  alleys,  wharves, 
public  grounds  and  squares  of  said  city  of  St.  Louis  after  the 
first  day  of  January,  1900,  and  should  designate  the  fund  out  of 
which  the  cost  thereof  should  be  paid;  that  the  defendant  Julius 
Lehman  and  said  other  persons  hereinbefore  named  as  defend- 
ants in  the  indictment,  knowing  of  the  pendency  of  said  council 
bill  No.  44,  did  at  the  city  of  St.  Louis,  on  or  about  the  twenty- 
eighth  day  of  November,  1899,  unlawfully,  corruptly  and  felon- 
iously, directly  or  indirectly,  solicit,  propose,  procure,  accept  and 
receive  a  certain  promise  and  undertaking  to  make  a  certain 
gift,  consideration,  gratuity  and  reward  to  them,  the  said  de- 
fendant Julius  Lehman,  and  other  defendants  in  this  indictment 
hereinbefore  named,  under  an  agreement  that  their  votes, 
opinions,  judgments  and  decisions  as  public  officers  aforesaid, 
and  as  members  of  said  house  of  delegates  and  said  municipal 
assembly,  should  be  given  for  and  in  favor  of  the  passage  and 
enactment  of  the  measure  then  known  as  council  bill  No.  44 
aforesaid,  then  pending  before  said  house  of  delegates  and  before 
said  defendants  in  their  said  official  capacities  and  characters  as 
members  of  the  said  house  of  delegates  and  of  the  mimicipal 
assembly  (if  you  find  from  the  evidence  that  said  council  bill 
was  so  pending  in  said  house  of  delegates  at  said  time) ;  and 
under  an  •***  agreement  that  they,  the  said  defendant  Julius 
Lehman  and  other  defendants  in  said  indictment  and  hereinbe- 
fore named,  would  and  should  perform  their  said  public  and 
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ofTicial  duties  in  the  premises  with  partiality  and  favor  and 
otherwise  than  according  to  law,  and  that  they,  the  said  de- 
fendant Julius  Lehman  and  other  defendants  in  said  indictment 
and  hereinbefore  named,  did  then  and  there  unlawfully,  cor- 
ruptly and  feloniously  solicit,  propose,  procure,  and  make  and 
enter  into  a  certain  corrupt  bargain,  agreement  and  covenant 
with  one  Edward  Butler  by  and  under  which  said  corrupt  bar- 
gain, agreement  and  covenant  made  by  this  defendant,  Julius 
Lehman,  and  said  other  defendants  in  said  indictment  and  here- 
inbefore named,  and  said  Edward  Butler  as  aforesaid  (if  you 
believe  and  find  from  the  evidence  that  said  corrupt  bargain, 
agreement  and  covenant  was  made),  a  large  sum  of  money,  to 
wit,  the  sum  of  forty-seven  thousand  five  hundred  dollars,  law- 
ful money  of  the  United  States,  was  by  said  Edward  Butler 
placed  in  the  hands  of  Charles  F.  Kelly,  one  of  the  defendants 
in  the  said  indictment  and  hereinbefore  named,  who  was  then 
and  there  a  member  of  said  house  of  delegates  to  said  municipal 
assembly,  and  that  you  find  the  said  Charles  F.  Kelly  had  been 
theretofore  selected,  designated  and  appointed  by  said  defend- 
ant Julius  Lehman  and  the  said  other  defendants  in  said  in- 
dictment and  hereinbefore  named,  as  their  agent  and  representa- 
tive to  confer  with,  arrange  with  and  receive  from  the  said  Ed- 
ward Butler  the  said  sum  of  forty-seven  thousand  five  hundred 
dollars  upon  the  express  promise,  undertaking,  agreement  and 
understanding  by  and  between  said  Edward  Butler  and  said 
defendant  Julius  Lehman  and  the  other  defendants  in  said  in- 
dictment and  hereinbefore  named,  in  pursuance  of  the  corrupt 
bargain,  agreement  and  covenant  aforesaid,  that  said  money  was 
a  bribe  to  said  defendant  Julius  Lehman  and  the  other  defend- 
ants in  said  indictment  and  hereinbefore  named  as  public  offi- 
cers, as  aforesaid,  and  in  their  official  capacity  and  character  as 
aforesaid,  that  they,  the  said  defendant  Julius  Lehman  and 
'*^®  the  other  defendants  in  said  indictment  and  hereinbefore 
named,  as  members  of  the  house  of  delegates,  and  in  their  said 
official  capacity  and  character  should  and  would  give  their  votes, 
opinions,  judgments  and  decisions  for  and  in  favor  of  said 
council  bill  44,  and  for  and  in  favor  of  the  passage  of  and  enact- 
ment of  said  council  bill  44,  when  the  same  might  and  should 
be  brought  before  said  house  of  delegates  and  before  them,  the 
said  defendant  Julius  Lehman  and  the  other  defendants  in  said 
indictment  and  hereinbefore  named,  in  their  official  capacity 
and  character  as  aforesaid ;  and  upon  the  express  promise,  under- 
taking, agreement  and  imderstanding  that  in  the  event  said  de- 
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fendant  Lehman  and  the  other  defendants  in  said  indictment 
and  hereinbefore  named,  should  vote  for  the  passage  by  said 
house  of  delegates  of  said  council  bill  44,  said  sum  of  forty- 
seven  thousand  five  hundred  dollars  should  be  wholly  paid  and 
delivered  over  to  them,  said  defendant  Julius  Lehman  and  the 
other  defendants  in  said  indictment  and  hereinbefore  named,  as 
a  gratuity,  reward  and  bribe  to  them  for  their  votes  as  members 
of  said  house  of  delegates  for  and  in  favor  of  the  passage  and 
enactment  of  said  proposed  ordinance  by  said  house  of  delegates, 
then  you  will  find  this  defendant  Julius  Lehman  guilty  of  the 
offense  of  bribery  as  charged  in  the  indictment,  and  assess  his 
punishment  at  imprisonment  in  the  penitentiary  for  a  term 
of  not  less  than  two  nor  more  than  seven  years;  and  unless 
you  so  find  the  facts  to  be  you  will  acquit  the  defendant  Leh- 
man. 

"3.  If  you  find  and  believe  from  the  evidence  that  any  wit- 
nesses who  have  testified  on  the  part  of  the  state  in  this  case 
were  concerned  in  and  participated  in  the  commission  of  the 
same  offense  (if  you  believe  and  find  from  the  evidence  the  of- 
fense was  committed)  which  by  the  indictment  is  charged 
against  this  defendant  Julius  Lehman,  and  the  other  defendants 
named  in  said  indictment  and  hereinbefore  named  in  these  in- 
structions, then  such  witnesses  are  to  be  considered  as  accom- 
plices, 

440  "The  court  instructs  you  that  you  are  at  liberty  to  convict 
the  defendant  on  the  uncorroborated  testimony  of  an  accomplice 
alone,  if  you  believe  the  statements  given  by  said  accomplice 
in  his  testimony  are  true  in  fact  and  sufficient  in  proof  to  es- 
tablish the  guilt  of  the  defendant,  but  you  are  instructed  that 
the  testimony  of  an  accomplice  in  crime  when  not  corroborated 
by  some  person  or  persons  not  implicated  in  the  crime  as  to  ma- 
terial matters  to  the  issues — that  is,  matters  connecting  the  de- 
fendant with  the  commission  of  the  crime  charged  against  him 
and  identifying  this  defendant  as  the  perpetrator  thereof — 
ought  to  be  received  by  you  with  great  caution,  and  you  ought 
to  be  fully  satisfied  of  its  truth  before  you  should  convict  the 
defendant  on  such  testimony. 

"4.  'Feloniously,'  as  used  in  this  indictment  and  these  in- 
structions, means  wickedly  and  against  the  admonition  ,of  the 
law.  'Corruptly,'  as  used  in  the  indictment  and  these  instruc- 
tions, means  wrongfully — that  is,  it  means  the  doing  of  an  act 
with  the  intent  to  obtain  an  improper  advantage  inconsistent 
with  official  duty  and  the  rights  of  others. 
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"5.  The  second  count  in  the  indictment  is  withdrawn  from 
your  consideration  and  you  will  only  consider  the  first  count. 

"6.  You  are  further  instructed  that  the  indictment  contains 
the  formal  statement  of  the  charge,  but  it  is  not  to  be  taken  as 
any  evidence  of  defendant's  guilt. 

"The  law  presumes  the  defendant  to  be  innocent,  and  this 
presumption  continues  until  it  has  been  overcome  by  evidence 
which  establishes  his  guilt  to  your  satisfaction  and  beyond  a 
reasonable  doubt;  and  the  burden  of  proving  his  guilt  rests  with 
the  state. 

"If,  however,  this  presumption  has  been  overcome  by  the  evi- 
dence and  the  guilt  of  the  defendant  established  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt,  your  duty  is  to  convict. 

441  ((jf^  upon  consideration  of  all  the  evidence,  you  have  a 
reasonable  doubt  of  the  defendant's  guilt,  you  should  acquit; 
but  a  doubt  to  authorize  an  acquittal  on  that  ground,  ought  to 
be  a  substantial  doubt  touching  the  defendant's  guilt,  and  not  a 
mere  possibility  of  his  innocence. 

"You  are  further  instructed  that  you  are  the  sole  judges  of 
the  credibility  of  the  witnesses  and  of  the  weight  to  be  given 
to  their  testimony.  In  determining  such  credibility  and  weight 
you  will  take  into  consideration  the  character  of  the  witness,  his 
manner  on  the  stand,  his  interest,  if  any,  in  the  result  of  the 
trial,  his  or  her  relation  to  or  feeling  toward  the  defendant  or 
any  of  the  state's  witnesses,  the  probability  or  improbability  of 
his  statements,  as  well  as  all  the  facts  and  circumstances  given 
in  evidence.  In  this  connection  you  are  further  instructed  that 
if  you  believe  that  any  witness  has  knowingly  sworn  falsely  to 
any  material  fact,  you  are  at  liberty  to  reject  all  or  any  portion 
of  such  witness'  testimony." 

The  cause  was  submitted  to  the  jury  and  they  returned  a  ver- 
dict finding  the  defendant  guilty  of  bribery,  as  charged  in  the 
indictment,  and  assessed  his  punishment  at  imprisonment  in  the 
penitentiary  for  a  term  of  seven  years. 

It  can  serve  no  useful  purpose  to  set  out  in  detail  all  the 
testimony  upon  which  this  conviction  is  based;  it  will  sufiice  to 
say  that  we  have  carefully  read  the  testimony  as  disclosed  in 
the  record,  and  find  that  the  state,  after  making  all  formal  proof 
preliininary  to  the  inquiry  into  the  main  facts  constituting  the 
offense  charged,  introduced  John  K.  Murrell,  William  M.  Tam- 
blyn,  John  Helms  and  E.  E.  Murrell,  colleagues  of  the  defend- 
ant, Julius  Lehman.  They  detail  minutely  the  entire  transac- 
tion relating  to  the  charge  contained  in  the  indictment  and  it 
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is  suflBcient,  in  order  to  determine  the  legal  propositions,  to  say 
that  the  testimony  of  the  state  tended  to  prove  "^^^  the  offense 
charged  against  this  defendant  in  this  indictment.  The  vari- 
ance in  the  proof  and  charge,  asserted  by  learned  coimsel  for  ap- 
pellant, will  be  given  due  consideration  in  the  course  of  the 
opinion. 

In  pursuance  of  the  verdict  as  herein  referred  to,  the  court 
sentenced  the  defendant  to  imprisonment  in  the  penitentiary. 
From  this  judgment  defendant  in  due  time  and  form  prosecuted 
his  appeal  to  this  court  and  the  record  is  now  before  us  for 
review. 

The  record  before  us  upon  this  appeal  discloses  numerous 
complaints  of  error  committed  by  the  trial  court  in  the  disposi- 
tion of  this  cause.  We  will  treat  the  assignment  of  errors  in 
the  order  in  which  we  find  them  in  the  brief  of  the  learned  coun- 
sel for  appellant,  and  will  give  them  such  consideration  as  their 
importance  merits  and  demands. 

1.  It  is  contended  that  the  trial  court  committed  error  in 
refusing  to  hear  testimony  upon  the  application  of  defendant 
for  change  of  venue. 

The  record  discloses  that  the  trial  of  this  cause  had  begun, 
and  the  jurors  were  being  examined  as  to  their  qualifications  to 
sit  in  the  trial  of  the  cause.  The  court  denied  the  application 
for  change  of  venue  on  the  ground  that  it  was  not  timely  made. 
There  was  no  error  in  the  action  of  the  trial  court  denying  the 
application  and  refusing  to  hear  evidence  upon  it  Section 
2576  of  the  Eevised  Statutes  of  1899  specifically  designates  the 
procedure  in  applications  for  changes  of  venue.  While  it  does 
not  in  terms  provide  that  the  application  shall  be  made  before  the 
cause  proceeds  to  trial,  that  it  must  be  presented  before  that  time 
is  clearly  contemplated  by  the  terms  of  the  statute.  Eeasonably 
previous  notice  of  such  application  is  provided  for,  and  the  only 
reasonable  and  fair  deduction  to  be  made  from  that  provision  is 
that  the  notice  must  precede  the  commencement  of  the  trial. 
The  '^^  sufficiency  or  reasonableness  of  the  notice  is  not  the 
question  involved.  This  court,  if  the  conditions  existed,  might 
treat  a  few  moments'  notice  before  the  case  is  called  for  trial 
as  being  reasonable,  and  the  action  of  the  court,  when  a  proper 
showing  is  made  under  such  circumstances,  denying  the  appli- 
cation, might  constitute  error.  But  that  is  not  this  case,  and 
this  court  is  imwilling  to  sanction  the  practice  of  extending  the 
right  to  parties  litigant  of  giving  notice  and  presenting  an  ap- 
plication of  this  character  after  the  trial  has  begun.    If  the 
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right  can  be  maintained,  after  the  announcement  is  made  and 
jurors  are  being  selected  to  try  the  cause,  then  upon  the  same 
principle  it  would  exist  at  any  time  during  the  progress  of  the 
trial  before  a  verdict  was  returned. 

While  courts,  in  the  administration  of  the  law,  should  carp- 
fully  protect  the  rights  of  every  citizen,  in  affording  a  fair  and 
impartial  trial  before  an  unbiased  jury,  in  the  application  of 
rules  of  practice  to  the  statute  providing  for  applications  for 
changes  of  venue,  no  rule  should  be  sanctioned  that  would  make 
the  statute  an  instrument  of  delay,  rather  than  to  promote  fair 
and  impartial  trials.  Unless  there  is  some  definite  limit  fixed 
as  to  the  time  when  an  application  of  this  kind  may  be  presented 
and  considered  by  the  court,  then  there  would  be  no  signifi- 
cance attached  to  the  commencement  of  a  trial,  for  during  its 
progress  an  application  for  a  chan,ge  of  venue  might  be  injected 
into  it,  and  result  in  the  venue  of  the  cause  being  changed. 
Doubtless,  it  was  considerations  of  that  character  that  induced  the 
clear  announcement  of  the  rule  in  State  v.  Burns,  54  Mo.  281. 
Wagner,  J.,  speaking  for  the  court  in  that  case,  said :  "It  is  not 
a  reasonable  notice  to  notify  the  circuit  attorney  of  the  intended 
application  just  as  the  trial  had  commenced,  and  this  court  has 
decided  that  an  application  for  a  change  of  venue  is  properly 
overruled  when  not  applied  for  until  the  cause  is  called  for 
trial — no  previous  notice  having  been  given  of  the  application" : 
See  44-*  State  v.  Caudle,  174  Mo.  388,  74  S.  W.  621 ;  State  v. 
Blitz,  171  Mo.  530,  71  S.  W.  1027. 

2.  Appellant  contends  that  the  indictment  is  insufficient  to 
support  this  conviction.  The  contention  upon  this  proposition 
is  thus  stated  by  counsel  for  appellant:  "The  indictment  is 
double ,  because  it  joins  in  one  count  nineteen  separate  and  dis- 
tinct offenses.  If  it  is  not  double,  it  states  no  offense,  because 
there  is  no  such  offense  as  joint  bribery  based  upon  a  combina- 
tion of  officers  to  sell  their  votes." 

It  is  clearly  indicated  by  the  oral  argument,  as  well  as  in  the 
presentation  made  in  the  briefs  by  counsel  for  both  the  respond- 
ent and  appellant,  that  this  contention  presents  the  most  serious 
and  important  proposition  in  this  cause  for  solution.  We  fully 
agree  with  counsel  that  the  question  as  to  the  validity  of  the 
indictment  overshadows  all  others,  and  the  correct  answer  to  the 
question  involved  in  that  contention  settles  this  case. 

The  count  in  the  indictment  upon  which  this  conviction  was 
had  is  predicated  upon  the  first  subdivision  of  section  2085  of 
the  Revised  Statutes  of  1899.     It   provides:    "Every  judge  or 
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justice  of  any  court,  justice  of  the  peace,  member  of  the  legisla- 
ture, or  officer  or  employe  thereof,  and  any  other  public  officer 
of  this  state,  or  of  any  county  or  city,  town  or  township  thereof, 
who  shall,  directly  or  indirectly,  accept  or  receive  any  igift,  con- 
sideration, gratuity  or  reward,  or  any  promise  or  undertaking  to 
make  the  same :  First,  under  any  agreement  that  his  vote,  opin- 
ion, judgment  or  decision  shall  be  given  for  any  particular  per- 
son, or  in  any  particular  manner,  or  upon  any  particular  side, 
or  more  favorable  to  one  side  than  the  other,  in  any  question, 
election,  matter,  cause  or  proceeding  which  may  be  pending  or 
be  brought  before  him  in  his  official  capacity,  or  that  he  shall 
neglect  or  omit  to  perform  any  official  duty,  or  perform  the  same 
with  partiality  or  favor,  or  otherwise  than  according  to  law," 
etc. 

'^'^  The  indictment  in  this  cause,  after  making  the  formal, 
allegations  as  to  the  municipality,  the  house  of  delegates  and 
the  election  of  the  defendants  as  members  of  such  house  of  dele- 
gates, the  pendency  of  council  bill  No,  44,  the  nature  and  pur- 
pose of  said  bill,  charged :  "That  they,  the  said  Edmund  Bersch, 
Otto  Schumacher,  John  A.  Sheridan,  Charles  J.  Denny,  Adolph 
Madera,  John  H,  Schnettler,  Emil  Hartman,  Charles  A,  Gutke, 
Louis  Decker,  T,  Ed  Albright,  John  Helms,  Julius  Lehman, 
Charles  F,  Kelly,  Jerry  J,  Hannigan,  William  M.  Tamblyn  and 
Henry  A,  Faulkner  did  then  and  there  unlawfully,  corruptly 
and  feloniously  solicit,  propose,  procure,  make  and  enter  into  a 
certain  corrupt  bargain,  agreement  and  covenant  with  one  Ed- 
ward Butler  by  and  under  which  said  corrupt  bargain,  agreement 
and  covenant  a  large  sum  of  money,  to  wit,  the  sum  of  forty- 
seven  thousand  five  hundred  dollars,  lawful  money  of  the 
United  States  was  by  the  said  Edward  Butler  placed  in  the 
hands  of  the  said  Charles  F,  Kelly,  who  was  then  and  there  a 
member  of  the  house  of  delegates  and  of  the  said  municipal  as- 
sembly, duly  elected  and  qualified,  the  said  Charles  F,  Kelly 
having  been  theretofore  selected,  desi,gnated  and  appointed  "by 
the  said  Edmund  Bersch,  Otto  Schumacher,  John  A.  Sheri- 
dan, Charles  J.  Denny,  Adolph  Madera,  John  H.  Schnettler, 
Emil  Hartman,  Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Jerry  J.  Hannigan,  Will- 
iam M.  Tamblyn  and  Henry  A.  Faulkner,  as  their  agent  and 
representative  to  confer  with,  arrange  with  and  receive  from  the 
said  Edward  Butler  the  said  sum  of  forty-seven  thousand  five 
hundred  dollars  upon  the  express  promise,  undertaking,  agree-, 
ment  and  understanding    by  and    between  the    said    Edward 
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Butler  and  the  said  Edmund  Bersch,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Madera,  John  H.  Schnettler, 
Emil  Hartman,  Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Al- 
bright, John  Helms,  Julius  Lehman,  Charles  F.  Kelly,  Jerry 
J.  Hannigan,  William  M.  Tamblyn  and  Henry  A.  Faulkner,  in 
pursuance  of  the  corrupt  bargain,  agreement  and  ***  cove- 
nant aforesaid  that  the  said  money  was  a  bribe  to  the  said  Ed- 
mund Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Charles 
J.  Denny,  Adolph  Madera,  John  A.  Schnettler,  Emil  Hartman, 
Charles  A.  Gutke,  Louis  Decker,  T.  Ed  Albright,  John  Helms, 
Julius  Lehman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William 
M.  Tamblyn  and  Henry  A.  Faulkner,  as  public  officers  as  afore- 
said and  in  their  official  capacity  and  character  as  aforesaid,  that 
they,  the  said  Edmund  Bersch,  Otto  Schumacher,  John  A. 
Sheridan,  Charles  J.  Denny,  Adolph  Madera,  John  H.  Sch- 
'nettler,  Emil  Hartman,  Charles  A.  Gutke,  Louis  Decker,  T. 
Ed  Albright,  John  Helms,  Julius  Lehman,  Charles  F.  Kelly, 
Jerry  J.  Hannigan,  William  M.  Tamblyn  and  Henry  A.  Faulk- 
ner, as  members  of  the  house  of  delegates  and  in  their  official 
capacity  and  character,  should  and  would  give  their  vote,  opin- 
ion, judgment  and  decision  for  and  in  favor  of  the  said  measure, 
matter,  cause  and  proceeding  and  for  and  in  favor  of  the  pas- 
sage and  enactment  of  the  said  proposed  ordinance  when  the 
same  might  and  should  be  brought  before  the  said  house  of  dele- 
gates and  before  them,  the  said  Edmund  Bersch,  Otto  Schu- 
macher, John  A.  Sheridan,  Charles  J.  Denny,  Adolph  Madera, 
John  H.  Schnettler,  Emil  Hartman,  Charles  A.  Gutke,  Louis 
Decker,  T.  Ed  Albright,  John  Helms,  Charles  F.  Kelly,  Jerry 
J.  Hannigan  William  M.  Tamblyn  and  Henry  A.  Faulkner,  in 
their  said  official  capacity  and  character  as  aforesaid ;  and  upon 
the  express  promise,  undertaking,  agreement  and  understanding 
that  in  the  event  the  said  proposed  ordinance  should  be  passed 
and  enacted  by  the  said  municipal  assembly,  that  is  to  say,  by 
the  said  council  and  house  of  delegates  respectively,  the  said 
sum  of  forty-seven  thousand  five  hundred  dollars  should  be 
wholly  delivered  and  paid  over  to  them,  the  said  Edmund 
Bersch,  Otto  Schumacher,  John  A.  Sheridan,  Charles  J.  Denny, 
Adolph  Madera,  John  H.  Schnettler,  Emil  Hartman,  Charles 
A.  Gutke,  Louis  Decker  T.  Ed  Albright,  John  Helms,  Julius 
Lehman,  Charles  F.  Kelly,  Jerry  J.  Hannigan,  William  M. 
Tamblyn  and  Henry  A.  ^'*''  Faulkner,  as  a  gratuity,  reward 
and  bribe  to  them  for  their  votes  as  members  of  said  house  of 
delegates  for  and  in  favor  of  the  passage  ajid  enactment  of  said 
proposed  ordinance." 
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It  will  be  observed  that  the  first  count  of  the  indictment, 
upon  which  defendant  was  convicted,  does  not  proceed  upon  the 
theory  that  the  defendant  voted  for  the  passage  of  the  ordinance 
pending  before  the  municipal  assembly,  and  in  consideration  of 
such  vote  each  one  received  his  part  of  the  fund ;  but  the  offense 
charged  is  the  making  of  the  corrupt  agi-eement  that  they  would 
vote  in  favor  of  the  pending  measure,  and  this  question  is  nar- 
rowed down  to  this  proposition ;  that  is  to  say,  these  defendants, 
all  members  of  the  same  department  of  the  city  government, 
the  duties  resting  upon  each  being  identical,  if  they  jointly 
make  a  corrupt  agreement  to  vote  for  a  measure  pending,  or  that 
may  be  brought  before  them,  must  the  state  charge  them  sep- 
arately by  indictment  or  information  with  making  such  agree- 
ment, or  may  they  be  charged  jointly  with  the  commission  of 
that  act?  It  may  be  that  the  joint  corrupt  agreement  may  re- 
sult in  the  commission  of  separate  and  distinct  offenses  by  all 
those  who  participated  in  the  making  of  it,  but  the  acts  which 
resulted  in  the  commission  of  the  distinct  offenses  were  joint, 
and  the  proof  of  the  guilt  of  one  who  participated  in  the  mak- 
ing of  such  agreement  would  necessarily  prove  the  guilt  of  the 
otliers  who  were  parties  to  it.  In  other  words,  their  crimes  may 
be  distinct;  but  their  acts,  which  resulted  in  the  commission  of 
the  crime,  are  joint. 

We  have  carefully  considered  all  the  authorities  cited  by 
counsel  for  appellant,  as  well  as  respondent,  upon  the  proposi- 
tion now  being  discussed.  None  of  them  are  decisive  of  the 
question  involved,  and  at  last  we  must  find  the  solution  of  this 
legal  proposition  in  the  fair  and  reasonable  application  of  the 
principles  of  criminal  pleading.  The  object  of  all  pleading, 
whether  civil  or  criminal,  should  be  to  simplify  the  issues,  and 
*^®  to  present  them  concisely  to  all  parties  who  may  have  an 
interest  in  the  subject  matter. 

The  defendants  in  the  indictment  which  is  challenged  were  all 
members  of  the  house  of  delegates,  one  branch  of  the  municipal 
assembly  of  the  city  of  St.  Louis;  the  offense  with  which  they 
are  charged  is  that  of  bribery  as  defined  in  the  first  subdivision 
of  Eevised  Statutes  of  1899,  section  2085.  The  essence  of  the 
offense  charged  is  that  defendants  jointly  made  and  entered  into 
a  corrupt  agreement  to  vote  for  a  measure  then  pending  before 
the  municipal  assembly.  All  of  the  defendants  are  equally  in- 
terested in  this  charge,  for  it  is  alleged  that  they  jointly  made 
the  corrupt  agreement,  and  by  the  commission  of  such  act,  they 


686-  American  State  Reports,  Vol,  103.     [Missouri, 

are  charged  with  being  guilty  of  bribery.  Is  there  any  legal, 
■valid  or  practical  reason  why  such  issue  as  is  presented  in  the 
indictment  should  not  be  presented  to  all  of  them  in  one  count 
and  in  one  indictment?  If  their  guilt  depends  upon  the  proof 
of  a  corrupt  agreement,  in  which  all  participated,  and  the  proof 
of  the  guilt  of  one  necessarily  involved  the  proof  as  to  the  others 
who  were  parties  to  the  agreement,  then  we  are  unable  to  see 
how  the  purposes  and  objects  of  good  pleading  could  be  obtained 
by  requiring  the  issue,  in  which  all  are  equally  interested,  to  be 
presented  to  each  individual  by  a  separate  and  distinct  indict- 
ment or  information  against  each  person  so  interested.  While 
it  may  be  said  that  each  member  of  the  house  of  delegates 
charged  with  this  offense,  in  contemplation  of  law,  made  the  cor- 
rupt agreement,  yet  such  distinct  agreement,  so  contemplated, 
results  from  the  joint  act  of  all  the  defendants  in  making  the 
joint  corrupt  agreement.  It  was  one  transaction,  the  same  sub- 
ject matter,  the  same  purposes  were  designed  to  be  accomplished, 
the  performance  of  the  same  functions  rested  upon  all  alike, 
and  we  are  of  the  opinion  that  it  is  in  harmony  with  the  ob- 
jects and  purposes  of  good  pleading,  as  well  as  with  the  spirit 
of  the  statute,  ***  to  present  the  issue  made  by  this  charge  to 
all  who  are  interested  by  joining  them  in  one  indictment. 

The  principle  upon  which  this  conclusion  is  reached  finds 
support  both  by  the  text-writers  and  adjudicated  cases. 

In  2  Hawkins'  Pleas  of  the  Crown,  chapter  25,  section  89, 
the  rule  as  to  pleading  in  criminal  cases  is  thus  stated:  "It 
seems  certain  that  notwithstanding  the  offense  of  several  per- 
sons cannot  but  in  all  cases  be  several,  because  the  offense  of 
one  man  cannot  be  the  offense  of  another,  but  everyone  must 
answer  severally  for  his  own  crime,  yet  if  it  wholly  arises  from 
any  such  joint  act  which  in  itself  is  criminal,  without  any  re- 
gard to  any  particular  personal  default  of  the  defendant  .... 
the  indictment  may  charge  the  defendants  jointly  and  severally." 

The  rule  is  thus  stated  by  Shaw,  C.  J.,  in  Commonwealth  v. 
Elwell,  43  Mass.  (2  Met.)  191,  35  Am.  Dec.  398:  "The  general 
rule  is  as  laid  down  in  1  Starkie's  Criminal  Pleading,  chapter 
2,  and  other  works  of  good  authority,  that  where  the  same  evi- 
dence, as  to  the  act  which  constitutes  the  crime,  applies  to  two 
or  more,  they  may  be  jointly  indicted :  See  Hammond  on  Par- 
ties, 252 ;  2  Hawkins'  Pleas  of  the  Crown,  c.  25,  sec.  89.  Xor  is 
it  an  objection  that  the  fact  proved  against  two  or  more  con- 
stitutes a  distinct  species  of  legal  and  technical  offense." 
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Bishop  in  his  New  Criminal  Procedure,  volume  1,  fourth  edi- 
tion, sections  474,  475,  says,  quoting  from  Lord  Hale:  "'It 
seems  that  to  warrant  such  a  joinder  in  the  same  indictment, 
the  offenses  must  be  of  the  same  nature,  and  sach  as  will  ad- 
mit of  the  same  plea  and  the  same  judgment'  Distinguishing 
felony  from  misdemeanor,  he  adds:  'It  does  not  appear  to  have 
been  allowable  to  join  charges  of  different  felonies  against  dif- 
ferent persons,  in  the  same  indictment,  unless  such  felonies 
arose  out  of  the  same  transaction/  While  we  have  cases  recog- 
nizing this  form  of  the  indictment  as  adequate  in  law,  it  is  not 
encouraged,  and  is  little  used.  Nor  is  it  "^^^  certain  that  it 
would  be  tolerated  in  all  our  states.  The  court,  in  its  discre- 
tion, may  quash  such  an  indictment." 

The  rule  is  clearly  announced  and  authorities  cited  in  State 
v.  Winstandley,  151  Ind.  316,  51  N.  E.  92:  "'The  general  rule 
as  to  the  joinder  of  defendants,  as  laid  down  in  works  of  good 
authority,'  it  was  said  in  Elliott  v.  State,  26  Ala.  78,  'is,  that 
where  the  same  evidence,  as  to  the  act  which  constitutes  the 
crime,  applies  to  two  or  more,  they  may  be  jointly  indicted.' 
And  in  Volmer  v.  State,  34  Ark.  487,  the  court  said:  'The 
rule  is  well  settled  that  several  may  be  jointly  indicted  for  of- 
fenses arising  wholly  out  of  the  same  joint  act  or  omission.'  In 
State  V.  Forcier,  65  N.  H.  42,  17  Atl.  577,  it  was  said,  citing 
1  Bishop's  Criminal  Procedure,  section  467,  1  Wharton's 
Criminal  Law,  section  429,  and  Commonwealth  v.  Sloan,  4 
Cush  52,  that :  'If  more  persons  than  one  engage  in  the  doing 
of  a  criminal  thing  in  such  a  way  as  to  make  each  one  guilty 
of  the  crime,  they  may  be  indicted  jointly,  not  necessarily  in 
several  counts,  but  in  a  single  count.' " 

In  Eex  V.  Trafford  (Court  of  King's  Bench),  1  Barn.  &  Adol. 
887,  the  rule  as  herein  announced  was  applied.  The  indict- 
ment in  that  case  was  for  a  public  nuisance  against  several 
defendants,  all  of  whom  acted  separately ;  but  the  result  of  their 
separate  acts  constituted  the  offense.  Lord  Tenterden,  C.  J., 
delivered  the  judgment  of  the  court.  His  lordship  says:  "By 
this  verdict  it  appears  that  the  several  defendants,  whose  case 
is  submitted  to  the  court  (some  having  been  acquitted),  have 
acted  separately  in  raising  the  fenders  and  banks  of  their  re- 
spective lands,  but  the  grievance  complained  of  is  the  result  and 
effect  of  the  acts  of  all  jointly,  and,  therefore,  there  is  no  ob- 
jection to  an  indictment  including  all." 

We  mi(ght  call  to  our  aid  numerous  other  cases  in  support 
of  the  principle  underlying  the  conclusion   reached   upon    the 
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proposition  now  being  discussed,  bnt  it  will  serve  no  useful 
purpose  to  do  so.  We  might  add  that  onr  statute  (Rev.  Stats. 
1899,  sec.  2535)  must  ^^^  not  be  overlooked  in  the  determina- 
tion of  this  challenge  as  to  the  validity  of  the  indictment.  It 
provides,  substantially,  that  no  indictment  or  information  shall 
be  deemed  invalid  for  any  defect  or  imperfection  which  does  not 
tend  to  the  prejudice  of  the  substantial  rights  of  the  defendant, 
upon  the  merits.  This  statute  is  very  broad,  and  doubtless 
contemplates,  to  some  extent,  the  relaxation  of  the  strict  rules 
applicable  to  pleading  in  criminal  cases.  This  is  indicated  by 
the  application  of  this  statute,  by  this  court,  to  an  indictment 
involving  a  proposition  similar  to  the  one  in  the  case  at  bar. 

In  State  v.  Edwards,  60  Mo.  490,  two  persons  were  jointly 
indicted  for  selling  liquor  without  license;  the  evidence,  upon 
the  trial,  was  that  each  of  the  defendants  was  guilty  of  an  en- 
tirely separate  and  distinct  offense.  Sherwood,  J.,  in  discussing 
the  question  involved  in  that  case,  as  to  the  joining  of  the  two 
defendants  in  the  same  indictment,  makes  the  clear  application 
of  our  statute.  He  says:  "In  England,  the  practice  has  pre- 
vailed— subject,  however  to  the  discretionary  power  of  the  court 
to  direct  the  indictment  to  be  quashed — ^to  indict  a  number  of 
persons  for  several  offenses  of  the  same  nature,  but  there  it 
must  be  laid  separaliter;  or,  otherwise,  the  indictment  thus 
framed  will  be  quashed.  The  word  'separaliter'  is  held  to  make 
an  indictment  drawn  in  this  manner  tantamount  to  'several 
indictments'  (Eex  v.  Kingston,  8  East,  41) ;  and  by  this  method 
is  obviated  an  objection  like  the  one  we  have  been  considering 
to  the  present  indictment.  And,  were  it  not  for  the  latitudi- 
nous  provisions  of  our  statute  in  reference  to  practice  in  criminal 
cases  (3  Wagner's  Statutes  of  1872,  sec.  27,  p.  1090),  we  should 
hold  that  objection  a  fatal  one;  and  that  the  conviction  herein 
could  not  be  upheld.  But  as  the  evidence  clearly  shows  that 
the  defendants  were  each  guilty  of  an  act,  or  acts,  which  would 
well  have  warranted  their  separate  indictment  and  conviction, 
it  is  not  seen  that  there  is  any  such  'defect  or  imperfection'  in 
conducting  the  prosecution  against  them,  as  has  ^^^  tended 
'to  the  prejudice  of  the  substantial  rights  of  the  defendant,  upon 
the  merits.'" 

The  general  rule  must  be  conceded  that  where  the  offense  of 
several  defendants  are  separate  and  distinct,  arise  out  of  sep- 
arate and  distinct  agreements  or  transactions,  they  should  not 
be  joined  in  the  same  indictment;  but  that  is  not  this  case. 
The  defendants  here  are  not    charged    with    corruptly  voting 
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for  the  measure  pending  before  the  municipal  assembly;  they 
are  charged  jointly  with  making  a  corrupt  agreement  to  vote. 
That  agreement  is  the  essence  of  the  offense;  when  it  was  con- 
summated, the  offense  was  complete,  and  it  was  immaterial 
whether  they  voted  or  not,  or  whether  the  measure  was  adopted 
or  defeated.  It  is  charged  that  they  acted  jointly  in  making 
the  corrupt  agreement;  this  simply  means  that  each  of  them 
made  it,  and  if  their  joint  act  results  in  the  commission  of  a 
separate  and  distinct  offense,  by  each  of  them,  we  are  unable  to 
discover  any  prejudice  to  their  substantial  rights,  by  jointly 
charging  them  in  the  same  indictment,  as  was  done  in  this  case. 

Numerous  cases  are  cited  by  learned  counsel  for  appellant 
in  support  of  the  contention  that  this  indictment  is  invalid.  A 
careful  analysis  of  them  will  demonstrate  that  they  are  not  in 
conflict  with  the  conclusion  herein  announced. 

In  United  States  v.  Kazinski,  2  Sprague,  7,  Fed.  Cas.  No. 
15,508,  there  was  a  charge  of  violating  what  is  commonly  known 
as  the  ^'neutrality  act."  It  will  be  noted  that  the  section  creat- 
ing the  offenses  is  subdivided;  it  in  substance  prohibits,  first, 
any  person  from  enlisting  as  a  soldier  in  the  service  of  any 
foreign  prince,  etc.,  secondly,  it  makes  it  an  offense  to  hire  or 
retain  another  person  to  so  enlist.  The  court  held,  and  we 
think  properly  so,  that  the  offense  created  by  the  person's  act 
of  enlisting  was  several  and  for  that  offense  the  indictments 
must  be  separate.  The  act  making  the  offense  was  a  personal 
one;  no  one  could  do  the  act  or  participate  in  it  except  the 
person  enlisting.  *^^  But  to  illustrate:  suppose  the  statute 
had  prohibited  the  making  of  an  agreement  to  enlist,  and  that 
all  of  the  defendants  had  jointly  made  such  agreement,  could  it 
then  be  held  that  they  could  not  be  joined?  We  think  not.  In 
the  former,  the  evidence  that  one  of  the  defendants  is  enlisted 
would  not  establish  the  fact  that  his  codefendants  enlisted ;  but 
in  the  latter,  evidence  of  a  joint  agreement  to  enlist  would  be 
the  same  as  to  all  those  participating  in  it,  and  equally  estab- 
lish their  guilt. 

State  V.  HaU,  97  N.  C.  474,  1  S.  E.  683,  is  distinguished  from 
the  case  at  bar  from  the  fact  that  the  defendants  were  members 
of  different  branches  of  the  municipal  government;  in  one 
count,  the  defendants  were  charged  as  a  board  of  "audit  and 
finance  committee";  in  another  count,  the  mayor  and  aldermen 
were  charged  with  neglect  of  duty.  The  indictment  in  that 
ease  was  properly  held  insufficient. 

Am.   St.   Rep.,   Vol.    103-44 
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In  McGehee  v.  State,  58  Ala.  360,  it  will  be  observed  that  the 
court  simply  announces  the  general  rule  that  two  offenders 
should  not  be  joined  in  the  same  indictment  for  separate  and 
distinct  offenses ;  but  it  is  clearly  indicated  in  that  case  that  the 
court  was  treating  of  offenses  committed  at  different  times,  and 
where  it  would  be  necessary  to  offer  proof  of  two  or  more  inde- 
pendent transactions. 

In  Commonwealth  v.  Miller,  2  Pars.  Cas.  480,  the  charge  was 
against  the  judges,  inspectors  and  clerks  of  an  election;  it  was 
held  that  they  could  not  all  be  joined  in  one  indictment,  for  the 
reason  that  the  offenses  were  different,  and  the  duties  of  each  dis- 
tinct and  separate.  The  court  said :  "The  rule  of  law  seems  to 
be  this :  where  the  offense  arises  wholly  from  any  joint  act, 
which  in  itself  is  criminal  without  regard  to  any  particular 
personal  defendant,  the  indictment  may  charge  the  defendants 
either  jointly  or  severally.  But  where  the  offense  charged  doth 
not  wholly  arise  from  the  joint  act  of  all  the  defendants,  ^^^  but 
from  such  act  joined  with  some  personal  and  particular  de- 
fect, or  omission  of  each  defendant,  without  which  it  would  be 
no  offense,  the  indictment  must  charge  them  severally  and  not 
jointly.'' 

The  distinction  is  made  clear  between  that  case  and  the  one  at 
bar.  In  the  one,  the  officers  were  different;  the  functions  to  be 
performed  were  separate  and  distinct;  the  proof  applicable  to 
one  was  not  applicable  to  the  other .  In  the  case  before  us,  the 
officers  are  the  same,  all  members  of  the  house  of  delegates,  with 
the  same  duties  resting  upon  them ;  the  act  which  resulted  in  the 
commission  of  the  offense  is  charged  to  be  the  joint  act  of  all, 
and  the  proof  of  the  guilt  of  one  is  the  proof  of  the  guilt  of  all 
others  who  participated  in  the  making  of  the  corrupt  agreement. 

State  V.  Wainright,  60  Ark.  280,  29  S.  W.  981,  was  a  case  in 
which  three  persons  were  joined  in  an  indictment  for  failure 
to  work  the  road,  in  person  or  by  substitute,  or  pay  the  amount 
of  money  provided  by  law,  in  lieu  of  labor.  It  was  correctly 
held  that  the  joinder  was  improper.  It  is  apparent  that  these 
offenses  were  entirely  separate  and  distinct,  and  the  proof  that 
one  failed  to  work  or  pay  the  money  in  lieu  thereof  would  not 
establish  the  guilt  of  the  other.  Hence  the  distinction  from  the 
case  before  us. 

The  recent  case  of  State  v.  Ames,  91  Minn.  365,  98  N".  W. 
190,  furnishes  no  support  for  the  contention  of  appellant.  It 
is  simply  held  by  one  member  of  the  court  that  the  receipt  from 
different  persons  by  an  officer  of  money  as  a  bribe  constitutes 


June,  1904.]^  State  v.  Lehman".  691 

but  one  offense.  Two  members  of  the  court  hold  the  reverse, 
that  the  receipt  of  such  money  from  eax^h  individual  would  con- 
stitute a  separate  offense;  but  they  indicate  that  if  there  was  a 
joint  understanding  or  agreement,  as  to  the  money  to  be  paid,  it 
would  constitute  but  one  offense.  This  case  in  no  wise  militates 
against  the  conclusion  announced  herein. 

We  have  given  careful  consideration  to  all  the  authorities 
^''^  cited  by  appellant  in  support  of  the  contention  now  being  dis- 
cussed, and  deem  it  unnecessary  to  further  extend  our  review 
of  them. 

It  is  earnestly  argued  that  "it  is  a  legal  and  a  physical  impos- 
sibility for  sixteen  members  of  a  legislative  body  to  give  their 
joint  votes  for  or  against  any  bill  that  they  may  be  required  to 
vote  upon;  each  one  must  give  his  separate  vote  and  each  one 
must  have  accepted  the  reward  for  his  separate  vote."  This 
argument  suggests  a  clear  misconception  of  the  charge  in  the 
first  count  of  the  indictment  upon  which  this  conviction  is, 
based.  We  must  keep  in  view  the  statute  defining  bribery  of  a 
public  official.  While  the  statute  does  not  undertake  to  create 
any  grades  of  the  offense,  it  does  designate  the  different  acts, 
when  done  by  a  public  official,  that  constitute  the  offense  of 
bribery. 

1.  The  acceptance  or  receipt  by  a  public  officer  of  any  gift, 
consideration,  gratuity  or  reward,  or  the  acceptance  or  receipt 
of  any  promise  or  undertaking  to  make  such  gift,  gratuity  or 
reward,  in  pursuance  of  an  agreement  to  vote  in  a  particular 
manner,  upon  a  measure  which  is  pending  or  may  be  brought 
before  him,  in  his  official  capacity,  is  bribery. 

2.  If  the  officer  accepts  or  receives  the  bribe,  in  consideration 
that  he  has  given  his  vote  in  a  particular  manner,  upon  the 
measure  before  him,  it  is  bribery. 

The  charge  in  the  indictment  upon  which  defendant  was  con- 
victed was  not  for  having  accepted  or  received  the  consideration 
upon  an  agreement  to  vote  in  favor  of  the  pending  measure, 
nor  is  it  a  charge  for  receiving  any  gratuity  in  consideration  of 
having  given  his  vote  in  a  particular  manner;  but  the  offense 
charged  in  the  indictment  is  clearly  under  the  provision  for 
having  accepted  or  received  the  promise  or  undertaking  to  make 
the  gift  of  forty-seven  thousand  five  hundred  dollars,  in  pur- 
suance of  an  agreement  to  vote  for  the  pending  measure. 

This  statute  is  a  denouncement  of  bribery  in  all  its  '*^*  forms, 
and  under  the  charge  in  the  indictment,  we  repeat,  it  is  im- 
material whether  the  agreement  was  carried  out  by  the  parties 
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or  not;  the  offense  was  complete  upon  the  acceptance  of  the 
promise  of  the  gift,  in  pursuance  of  the  corrupt  agreement  to 
vote  in  favor  of  the  measure  pending  before  the  municipal  as- 
sonbly. 

If  tAvo  or  more  public  officials,  burdened  with  the  perform- 
ance of  the  same  functions,  jointly  enter  into  a  corrupt  agree- 
ment, in  consideration  of  a  promise  of  a  gift  of  money,  to  vote 
in  favor  of  a  measure  pending,  or  that  may  be  pending  before 
them,  in  their  official  capacity,  we  see  no  valid  objection  to  join- 
ing them  in  one  indictment. 

3.  Complaint  is  made  by  appellant  in  respect  to  the  order 
for  special  venire — and  the  manner  of  its  execution;  also  chal- 
lenging the  constitutionality  of  Revised  Statutes  of  1899,  sec- 
tion 6566.  No  authorities  are  cited  nor  is  the  proposition  dis- 
cussed; however,  we  have  examined  the  disclosures  of  the 
record  before  us  on  this  question,  and  it  is  sufficient  to  say  that 
wc  find  no  such  error  in  the  order  or  in  the  manner  of  its 
execution  as  would  warrant  the  reversal  of  this  case.  Statutes 
providing  for  summoning  jurors  have  so  frequently  been  in  judg- 
ment before  this  court,  and  so  uniformly  held  to  be  merely 
directory,  that  we  deem  it  unnecessary  to  pursue  that  subject 
further;  it  is  only  necessary  to  add  that  we  are  of  the  opinion 
that  section  6566,  supra,  is  not  violative  of  any  of  the  provisions 
of  the  constitution,  either  state  or  federal. 

4.  It  is  unnecessary  in  this  case  to  determine  whether  Sher- 
idan was  a  de  jure  or  de  facto  officer.  Because  the  defendants 
are  charged  jointly  with  entering  into  the  corrupt  agreement, 
by  no  means  can  it  be  insisted  that  unless  all  of  them  are  shown 
to  have  participated  in  it,  it  must  result  in  the  acquittal  of  all 
of  them.  This  indictment  simply  charges  that  the  defendants 
jointly  entered  into  a  corrupt  bargain,  and  while  it  '*^'^  may 
be  said  that  to  show  that  defendant  entered  into  a  single,  separ- 
ate and  distinct  agreement  at  a  different  time  to  the  one  charged, 
would  constitute  a  variance,  yet  it  is  not  incumbent  upon  the 
state,  to  warrant  the  conviction  of  defendant,  to  show  that  each 
and  every  defendant  charged  participated  in  the  agreement,  and 
the  failure  to  so  prove  would  not  constitute  a  variance. 

It  is  quite  common  in  pleading  to  charge  several  persons  with 
doing  an  act,  and  upon  the  trial  it  is  disclosed  that  some  of 
them  did  not  participate  in  the  commission  of  it.  Had  these 
defendants  all  been  placed  on  trial  at  one  time,  it  would  have 
been  the  duty  of  the  court  to  have  instructed  the  jury  that  under 
the  evidence  they  might  convict  one  or  more  of  the  defendants 
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and  acquit  the  others,  accordingly  as  their  guilt  or  innocence  is 
made  to  appear  from  the  evidence. 

The  defendants  in  this  cause  who  participated  in  the  corrupt 
bargain  and  agreement  should  be  convicted,  and  those  who  did 
not  should  be  acquitted.  We  are  unwilling  to  sanction  the 
contention  of  appellant  that  in  order  to  convict  any  of  them 
under  the  indictment  it  is  necessary  to  show  that  they  were  all 
parties  to  the  agreement, 

5,  It  is  next  urged  that  the  court  erred  in  failing  to  in- 
struct the  jury  that  before  they  would  be  authorized  in  consid- 
ering the  acts  and  declarations  of  Murrell,  they  must  first  show 
that  there  was  a  conspiracy  between  Murrell  and  the  other  de- 
fendants. The  question  of  conspiracy  under  the  evidence  as 
disclosed  by  the  record  is  not  involved  in  this  case.  It  was 
simply  a  question  as  to  who  was  present  and  participated  in  the 
making  of  the  agreement.  The  declarations  of  all  the  parties 
present  at  the  time  of  the  transaction  was  being  discussed  is 
competent,  and  any  statements  by  one  of  the  parties,  in  the 
presence  of  the  other,  concerning  the  agreement,  is  admissible, 
and  in  order  to  warrant  the  jury  in  considering  such  statements, 
it  is  not  necessary  to  find  that  ^'^^  there  was  a  conspiracy. 
The  material  declarations  of  Murrell,  so  far  as  this  case  is  con~ 
cerned,  were  made  in  the  presence  of  defendant,  and  there  was 
no  error  committed  by  the  court  by  reason  of  its  failure  to  in- 
struct on  the  subject  of  conspiracy.  If  the  jury  believed  the 
testimony  of  Murrell  and  the  other  witnesses,  it  was  ample  to 
support  the  verdict,  and  by  no  means,  from  the  record  before  us, 
was  it  necessary  for  the  jury  to  find  that  there  was  a  conspiracy. 

6.  It  is  next  earnestly  urged  that  the  record  in  this  cause  is  in 
a  state  of  inextricable  confusion,  so  much  so  that  division  No. 
9  did  not  acquire  jurisdiction  of  the  cause,  and  it  was  error  for 
the  court,  in  the  condition  of  the  record,  to  proceed  with  the 
trial.  This  cause  was  assigned  and  pending  in  division  No. 
8  of  the  circuit  court  of  the  city  of  St.  Louis;  upon  applica- 
tion of  the  defendant  for  a  change  of  venue,  on  the  ground  of 
prejudice  of  the  judge  presiding  in  said  division,  in  pursuance 
of  the  provisions  of  the  Revised  Statutes  of  1899,  page  2541, 
section  38,  the  cause  was  transferred  to  division  No,  9  of  said 
court.  It  is  claimed  that  there  should  have  been  a  transcript  of 
the  proceedings  in  division  No.  8  duly  and  regularly  certified 
to  division  No.  9  of  said  court,  in  order  to  confer  jurisdiction. 
We  are  unable  to  give  our  consent  to  this  claim.  Divisions  Nos. 
8  and  9  are  a  part  of  the  same  court;  there  is  but  one  clerk 


694  American  State  Reports,  Vol.  103.     [Missouri, 

for  both  divisions,  who  is  the  custodian  of  all  the  proceedings 
pending,  and  the  statute  does  not  contemplate  in  cases  trans- 
ferred from  one  division  to  another  that  there  shall  be  a  cer- 
tified transcript  of  the  proceedings.  That  would  be  nothing 
more  nor  less  than  the  clerk  of  the  court  certifying  a  transcript 
to  be  deposited  with  himself;  the  result  of  such  action  would 
simply  be  the  landing  of  a  cause  in  the  custody  of  the  same 
officer  from  whom  the  transcript  emanated.  It  is  unlike  causes 
where  the  venue  is  changed  from  one  court  to  another,  in  those 
cai?es  the  record  must  ****  be  duly  authenticated  by  the  proper 
officer,  to  confer  jurisdiction. 

In  this  case  the  venue  is  not  changed;  the  cause  is  tried  in 
the  same  court  in  which  it  originated;  it  is  simply  transferred 
for  trial  under  the  provisions  of  the  statute,  from  one  division 
to  the  other  of  said  court;  and  the  said  cause  was  legally  pend- 
ing for  new  trial  in  division  No.  9,  by  the  force  and  effect  of 
the  order  transferring  it  from  division  No.  8.  Division  No.  9 
had  before  it,  in  the  custody  of  its  proper  officer,  the  indictment 
and  other  file  papers  in  the  cause,  and  nothing  more  was  re- 
quired to  warrant  the  court  in  proceeding  with  tbe  trial:  See 
case  of  Goddard  to  the  Use  of  Hyde,  Assignee,  v.  Delaney,  181 
Mo.  564,  80  S.  W.  886. 

7.  This  brings  us  to  the  only  remaining  question  in  this 
cause;  that  is,  as  to  the  correctness  of  instructions  numbered 
1  and  2.  It  is  said  by  appellant  that  No.  1  disregards,  and  is 
in  conflict  with,  section  27,  article  6,  of  the  charter  of  the  city 
of  St,  Louis.  Counsel  do  not  point  out  in  what  respect  the 
conflict  exists.  If  the  suggestion  of  conflict  means  that  the 
court  failed  to  require  the  jury  to  find  that  the  ordinance  was 
prepared  and  submitted  by  the  board  of  public  improvements, 
with  an  estimate  of  the  cost  of  the  public  work  to  be  done  in- 
dorsed thereon  by  the  president  of  the  board,  as  provided 
by  section  27  of  the  charter,  then  we  say,  in  answer  to  the  sug- 
gestion, that  it  was  not  necessary  for  the  court  to  submit  to  the 
jury  the  question  as  to  the  legality  or  illegality  of  the  ordinance. 
If  the  ordinance  was  pending  before  the  municipal  assembly, 
and  the  defendant  was  bribed  to  vote  in  favor  of  it,  or  accepted 
a  promise  of  a  bribe  to  vote  for  it,  then  it  became  immaterial 
whether  the  ordinance  was  valid  or  invalid. 

It  is  not  necessary,  in  order  to  constitute  bribery,  that  the 
vote  of  the  public  official  bribed  should  be  on  a  measure  that 
could  be  enforced.  The  crucial  test  may  ^^^  thus  be  stated-: 
"Is  a  matter  pending  before  the  officer  in  his  official  capacity. 
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or  one  that  may  be  brought  before  him  in  such  capacity?"  It 
is  not  a  question  as  to  the  force  and  vitality  of  the  ordinance 
pending;  it  was  a  subject  that  the  municipal  assembly  had  the 
right  to  legislate  upon;  the  ordinance  was  pending  before  it; 
defendant  was  a  member  of  that  assembly;  he  was  not  only  au- 
tliorized  to  vote  upon  it,  but  it  was  his  duty  to  do  so,  and  any 
corrupt  agreement  or  promise  which  had  for  its  purpose  an  im- 
proper influence  upon  his  action  in  respect  to  said  measure  has 
all  the  elements  of  bribery  under  the  statute,  and  it  makes  no 
difference  whether  the  measure  is  a  valid  one  or  not.  This  dis- 
tinction is  clearly  drawn  in  State  v.  Ellis,  33  N.  J.  L.  102,  97 
Am.  Dec.  707;  State  v.  Butler,  178  Mo.  272,  77  S.  W.  560. 

As  to  the  instruction  numbered  2,  it  is  claimed  that  Albright 
was  included  in  the  instruction,  and  that  the  evidence  failed 
to  prove  that  he  was  a  party  to  the  corrupt  agreement  alleged 
in  the  indictment.  We  are  unable  to  see  how  the  rights  of  de- 
fendant are  prejudiced  by  that  instruction.  If  Albright  was 
not  a  party  to  the  agreement,  he  should,  and  doubtless  will  be, 
acquitted ;  but  that  furnishes  no  reason  why,  if  other  defendants 
were  parties  to  it,  that  they  should  also  go  acquit.  The  reasons 
herein  assigned,  in  discussing  the  contention  applicable  to  de- 
fendant Sheridan  are  equally  applicable  to  the  point  made  upon 
this  instruction,  and  it  is  unnecessary  to  further  discuss  it. 

We  have  thus  given  expression  to  our  views  upon  the  legal 
propositions  presented  in  the  record  before  us.  The  defendant 
was  granted  a  separate  trial;  his  rights  were  not  prejudiced 
by  reason  of  the  uniting  the  other  defendants  in  the  same  in- 
dictment. The  purpose  of  the  statute  in  providing  for  a  sev- 
erance in  all  trials  for  felony,  when  requested  by  any  defend- 
ant, was  to  avoid  any  injustice  which  might  result  by  a  joint 
trial  to  any  person  charged  jointly  with  others  with  the  com- 
mission of  crime,  and  the  wise  provision  of  the  statute  only  em- 
.phasizes  '*^^  the  conclusions  herein  announced,  that  defendant 
has  suffered  no  injustice  by  reason  of  being  charged  jointly  with 
others  in  the  commission  of  this  offense. 

The  witnesses  were  before  the  jury;  if  their  testimony  was 
believed  by  them,  the  verdict  is  fully  supported.  Some  of  the 
witnesses  were  accomplices;  that  fact  was  fully  developed  be- 
fore the  jury,  and  it  was  specially  their  province  to  determine 
their  credibility  and  the  weight  to  be  attached  to  their  testi- 
mony. 

The  court  fully  and  fairly  instructed  the  jurv^  upon  every 
phase  of  this  case  to  which  the  facts  were  applicable. 
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Finding  no  reversible  error  in  the  trial  of  this  cause,  the 
judgment  of  the  trial  court  is  affirmed. 

All  concur. 


A  Joint  Indictment  may  be  found  where  the  same  evidence  as  to 
the  act  which  constitutes  the  crime  applies  to  all  the  persons  in- 
dicted: Commonwealth  v.  Elwell,  2  Met.  190,  35  Am.  Dec.  398.  See, 
also,  Hess  v.  State,  5  Ohio,  5,  22  Am.  Dec.  767.  And  several  persons 
may  be  indicted  jointly  for  offenses  arising  wholly  out  of  the  same 
joint  act:  Volmer  v.  State,  34  Ark.  487.  See,  too.  Commonwealth  v. 
Gillespie,  7  Serg.  &  E.  469,  10  Am.  Dec.  475;  Bell  v.  State,  1  Tex. 
App.  598;  State  v.  O'Brien,  18  R.  I.  105;  Commonwealth  v.  Harris, 
7  Gratt.  600;  State  v.  Forcier,  65  N.  H.  42;  State  v.  Comstock,  46 
Iowa,  265;  Fowler  v.  State,  50  Tenn.   (3  Heisk.)   154. 

The  Crime  of  Bribery  is  the  subject  of  a  note  to  State  v.  Ellis,  97 
Am.  Dec.  711-718,  An  offer  of  money  to  a  member  of  a  city  council 
to  vote  in  favor  of  an  application  for  leave  to  lay  a  railroad  track 
is  bribery,  whether  or  not  the  council  had  authority  to  make  the 
grant,  or  the  railroad  company  the  power  to  avail  itself  of  its  benefits 
if  made:  State  v.  Ellis,  33  N.  J.  L.  102,  97  Am.  Dee.  707. 
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KENDALL  v.  SELBY. 

[66  Neb.  60,  92  N.  W.  178.] 

NOTE  AND  MORTGAGE— When  Construed  Together.— A  note 
and  the  mortgage  securing  it  are  to  be  construed  together  as  to  all 
persons  chargeable  with  notice  of  their  contents  and  their  relation 
to  each  other.  If  the  note  contains  a  provision  making  the  mort- 
gage a  part  of  the  note,  the  payee  and  indorsers  are  chargeable  with 
notice  of  the  conditions  in  the  mortgage,     (p.  699.) 

NOTE'S  NEGOTIABILITY,  as  Affected  by  Conditions  in 
Mortgage  for  Payment  of  Taxes.— If  the  terms  of  a  note  make  the 
mortgage  securing  it  a  part  of  the  note,  a  provision  in  the  mortgage 
that  on  the  mortgagor's  failure  to  pay  the  taxes  on  the  premises  the 
holder  of  the  mortgage  may  do  so,  and  the  mortgage  shall  stand  as 
security  for  such  payment  and  interest  thereon,  does  not  affect  the 
negotiability  of  the  note.     (p.  700.) 

NOTE'S  NEGOTIABILITY  as  Affected  by  Conditions  in 
Mortgage  Making  Whole  Debt  Due.— If  the  terms  of  a  note  make 
the  mortgage  securing  it  a  part  of  the  note,  a  provision  in  the 
mortgage  that  on  a  failure  to  comply  with  any  of  its  conditions  the 
whole  debt  shall  become  due  and  payable  without  notice  to  the 
mortgagor  does  not  affect  the  negotiability  of  the  note.     (p.  700.) 

NOTE'S  NEGOTIABILITY  as  Affected  by  Conditions  in  Mort- 
gage for  Increased  Interest.— If  the  terms  of  a  note  make  the  mort- 
gage securing  it  a  part  of  the  note,  a  provision  in  the  mortgage  that 
in  case  of  default  the  debt  shall  draw  an  increased  rate  of  interest 
is  in  the  nature  of  a  penalty,  is  not  enforceable,  and  does  not  affect 
the  negotiability  of  the  note.     (p.  701.) 

APPEAL  AND  EBBOB. — A  Finding  upon  Contradictory  Evi- 
dence will  not  be  disturbed  on  appeal,  if  sustained  by  sufficient  evi- 
dence,    (p.  701.) 

MOBTGAGE  FOBECLOSUBE  as  Bar  to  Action  on  Note.— If 
a  decree  foreclosing  a  mortgage  is  reversed  on  appeal,  whereupon 
the  plaintiff  dismisses  his  suit,  such  proceedings  are  not  a  bar  to  an 
action  at  law  on  the  indebtedness,     (p.  702.) 

(697) 
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Albert  Swartzlander,  for  the  plaintiff  in  error. 

F.  H.  Gaines  and  Gaines,  Kelby  &  Storey,  for  the  defendant 
in  error. 

«i  KIEKPATRICK,  C.  This  is  an  action  brought  in  the 
district  court  for  Douglas  county  by  Walter  L.  Selby,  defendant 
in  error,  against  Burney  J.  Kendall,  plaintiff  in  error,  charg- 
ing the  latter  as  indorser  upon  four  promissory  notes  of  six  hun- 
dred dollars  each,  made  by  Charles  F.  Mullen,  December  11, 
1890,  payable  to  the  Patrick  Land  Company,  and  by  the  land 
company  indorsed  and  transferred  to  plaintiff  in  error,  ■who 
afterward,  and  before  maturity,  indorsed  and  transferred  them 
to  one  James  M.  Woods;  said  notes  being  finally  transferred 
by  indorsement  to  defendant  in  error,  Selby.  An  answer  was 
filed,  admitting  the  execution  and  delivery  of  the  notes,  and 
tlieir  indorsement  by  plaintiff  in  error,  and  denying  each  and 
every  other  allegation  of  the  petition;  and  in  addition  pleading 
that  at  the  time  of  the  *^  execution  of  the  notes,  and  as  a  part 
of  the  same  transaction,  four  separate  mortgages  were  made  se- 
curing the  same,  and  by  the  terms  of  the  notes  made  parts 
thereof;  that  by  reason  of  the  mortgages  being  made  parts  of 
the  notes,  the  notes  were  rendered  non-negotiable  on  account  of 
conditions  contained  in  both  notes  and  mortgages,  making  the 
amount  due  and  the  date  of  payment  uncertain;  and  in  addi- 
tion pleading  that  defendant  in  error,  Walter  L.  Selby,  had  on 
October  16,  1893,  commenced  an  action  of  foreclosure  in  the 
district  court  for  Douglas  county,  seeking  to  foreclose  said  sev- 
eral mortgages,  making  plaintiff  in  error  a  party  defendant 
with  other  indorsers  on  the  notes;  and  praying  a  foreclosure 
and  a  deficiency  judgment  against  the  makers  and  indorsers, 
including  plaintiff  in  error;  that  a  decree  of  foreclosure  was 
entered  in  said  cause,  and  that  afterward  the  case  was  taken 
to  this  court  by  plaintiff  in  error,  as  a  result  of  which  the  de- 
cree of  foreclosure  was  reversed  and  the  cause  remanded;  that 
afterward  defendant  in  error,  without  any  notice  to,  and  with- 
out the  knowledge  of,  plaintiff  in  error,  dismissed  said  foreclos- 
ure proceedings;  and  that  in  said  foreclosure  proceedings  no 
permission  was  given  by  the  district  court  to  institute  a  suit  at 
law  on  said  notes.  To  this  answer  was  filed  a  reply,  admitting 
paragraph  6  of  the  answer,  which  set  up  the  terms  and  condi- 
tions of  the  notes  and  mortgages,  and  denying  the  other  alle- 
gations contained  in  the  answer.  Trial  was  had,  which  resulted 
in  a  judgment  against  plaintiff  in  error  and  in  favor  of  defend- 
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aiit  in  error,  to  reverse  which  the  cause  is  brought  to  this  court. 
It  is  contended  by  plaintiff  in  error  that  the  trial  court  erred 
in  the  following  particulars :  1.  In  holding  that  the  notes  upon 
which  suit  is  brought  were  negotiable  instruments;  2.  In  find- 
ing that  due  notice  of  nonpayment  of  the  notes  was  given  to 
plaintiff  in  error;  3.  That  the  failure  of  defendant  in  error  to 
proceed  with  his  mortgage  foreclosure  after  the  same  had  been 
instituted  was  a  release  of  plaintiff  in  error  from  all  liability 
on  account  of  his  indorsement;  4.  That  the  court  **^  erred  in 
sustaining  the  motion  filed  by  defendant  in  error  to  strike  from 
the  answer  filed  by  plaintiff  in  error  the  seventh  paragraph 
thereof,  which  set  up  the  foreclosure  proceedings,  and  alleged 
that  no  permission  had  been  given  in  the  equity  cause  to  defend- 
ant in  error  to  institute  this  action  at  law  upon  the  same  con- 
tracts of  indebtedness. 

The  contention  of  plaintiff  in  error  that  the  notes  sued  upon 
are  non-negotiable  is  based  upon  certain  provisions  found  in  both 
the  notes  and  mortgages.  The  notes  upon  which  suit  is  brought 
are  alike  in  form,  one  of  which  is  as  follows : 

"Omaha,  Neb.,  December  11,  1890. 
"On  the  eleventh  day  of  December,  1893,  for  value  received, 
1  promise  to  pay  to  the  Patrick  Land  Company  of  Omaha,  or 
order,  the  sum  of  six  hundred  dollars,  with  interest  thereon 
from  date,  payable  as  shown  and  represented  by  interest  coupons 
hereto  attached;  and  if  any  interest  coupon  is  not  paid  when 
due,  then  the  whole  of  this  note  shall  immediately  become  due, 
and  may  be  collected  by  suit  at  any  time;  and  if  this  note  is 
not  paid  when  due,  either  by  maturity  or  by  reason  of  failure 
to  comply  with  the  terms  of  the  mortgage  given  to  secure  the 
same,  which  is  made  a  part  hereof,  or  by  default  in  the  pay- 
ment of  any  interest  coupon,  then  the  same  shall  bear  interest 
at  the  rate  of  ten  per  cent  per  annum.  Principal  and  interest 
payable  at  the  office  of  the  Patrick  Land  Company  at  Omaha. 
Lot  10,  block  10,  Dundee  Place,  Omaha,  Nebraska. 

"(Signed)  CHARLES  F.  MULLEN." 

In  Garnett  v.  Meyers,  G5  Neb.  280,  91  N.  W.  400,  this  court 
said:  "A  note,  and  mortgage  securing  it,  made  contemporane- 
ously, are  to  be  construed  together  as  to  all  persons  chargeable 
with  notice  of  their  contents  and  their  relation  to  each  other."  In 
the  note  quoted  above  is  a  provision  making  the  mortgage  a  part 
of  the  note,  so  that  the  payee  and  indorsers  of  the  note  are  charge- 
able with  notice  of  all  conditions  contained  in  the  mortgage. 
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®'*  The  conditions  in  the  mortgage  concerning  which  complaint 
is  made  are  as  follows:  1.  That  the  mortgagor  should  pay  all 
taxes  on  the  premises  before  they  became  delinquent,  and  that  on 
his  failure  so  to  do,  the  holder  might  pay  the  same  and  recover 
ten  per  cent  interest  thereon,  and  that  the  mortgage  should  stand 
as  security  therefor;  2.  That  on  failure  to  comply  with  any  of 
the  conditions  of  the  mortgage,  the  debt  should  immediately  be- 
come due  and  payable  without  notice  to  the  mortgagor,  and  the 
holder  might  immediately  foreclose  the  mortgage.  The  third 
condition  requires  more  particular  notice,  and  is  in  the  words 
following :  "And  it  is  expressly  agreed  and  stipulated  that  in  the 
event  the  debt  secured  by  this  mortgage  shall  not  be  paid  when 
due  by  the  terms  of  said  bond  or  promissory  note,  or  when  it 
shall  become  due  by  reason  of  the  breach  of  any  of  the  condi- 
tions, covenants  or  agreements  of  this  mortgage,  it  shall  bear 
interest  at  the  rate  of  ten  per  cent  per  annum  from  the  date 
hereof  and  the  holder  thereof  shall  recover  principal  and  ten 
per  cent  interest  per  annum  thereon  from  the  date  hereof,  less 
any  amount  which  may  have  been  paid  thereon." 

Eegarding  the  first  contention,  it  may  be  said  that  this  is  a 
provision  relating  alone  to  the  security  for  the  debt,  and  simply 
requires  the  mortgagor  to  do  what  he  would  be  bound  to  do 
in  the  absence  of  a  condition,  and  provides  that  on  his  failure 
to  pay  the  taxes,  the  holder  of  the  mortgage  may  pay  the  same 
and  recover  interest  on  such  payment  at  the  rate  of  ten  per  cent. 
This  provision  in  no  way  tends  to  render  the  amount  due  on 
the  note  uncertain,  and  therefore  does  not  affect  the  negotia- 
bility of  the  note. 

In  Stark  v.  Olsen,  44  Neb.  646,  63  N.  W.  37,  this  court  passed 
ujjon  a  condition  almost  identical  with  the  second  one  in  the 
mortgage  involved  herein,  and  expressly  held  that  such  a  pro- 
vision did  not  make  the  maturity  of  the  note  uncertain,  and 
therefore  did  not  affect  its  negotiability. 

The  substance  of  the  third  condition  quoted  above  is  that  on 
failure  of  the  mortgagor  to  pay  the  indebtedness  ^*  when  due, 
such  indebtedness  should  draw  interest  at  the  rate  of  ten  per  cent 
per  annum  from  its  date.  In  considering  a  provision  of  like 
character,  this  court,  in  Connecticut  Mutual  Life  Ins.  Co.  v, 
Westerhoff,  58  Neb.  379,  76  Am.  St.  Eep.  101,  78  N".  W.  724, 
79  N.  W.'731,  said:  "A  provision  in  a  note  and  the  mortgage  by 
which  the  payment  of  the  debt  evidenced  by  the  note  is  secured 
that  in  the  default  of  the  payment  of  the  semi-annual  interest 
installment  the  whole  debt  shall  bear  interest  at  a  higher  rate 
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than  it  would  by  its  terms  otherwise  bear,  is  in  the  nature  of  a 
penalty  and  will  not  be  enforced."  The  third  condition  quoted 
above,  being  clearly  a  penalty  and  nonenforceable,  cannot  in 
any  way  be  held  to  affect  the  negotiability  of  the  note.  We 
th.erefore  conclude  that  the  notes  in  suit  are  negotiable,  and  the 
first  contention  of  plaintiff  in  error  cannot  be  sustained. 

It  is  next  contended  that  no  sufficient  notice  of  dishonor  was 
given  to  plaintiff  in  error.  Upon  this  point  the  evidence  in  the 
record  is  conflicting.  Defendant  in  error  testifies  positively  that 
be  had  several  conversations  with  plaintiff  in  error  regarding 
the  failure  of  the  maker  to  pay  the  notes  in  question ;  that  plain- 
tiff in  error  asked  that  he  be  given  additional  time  and  not  to 
crowd  him  for  the  pa}Tnent.  He  also  testified  that  the  notes 
were  duly  protested  for  nonpa}Tnent,  and  notice  thereof  given 
to  plaintiff  in  error.  All  of  this  testimony  is  denied  by  plain- 
tiff in  error.  This  was  a  question  for  the  determination  of  the 
trial  court,  and  it  having  foimd  against  the  contention  of  plain- 
tiff in  error,  under  the  well-established  rule  in  this  state,  such 
finding  will  not  be  disturbed  by  this  e"ourt  if  sustained  by  suffi- 
cient competent  evidence,  and  this  seems  to  be  true  of  the  find- 
ing under  consideration. 

The  third  contention  is  that  the  failure  of  the  defendant  in 
eiTor  to  continue  the  prosecution  of  his  foreclosure  suit  oper- 
ated to  discharge  plaintiff  in  error  from  all  liability  on  the  notes. 
This  contention  seems  to  be  wholly  unsupported  by  authority, 
and  is  without  merit. 

The  final  contention  of  plaintiff  in  error  is  that  the  trial  court 
erred  in  striking  from  his  answer  the  paragraph  ®®  which  set 
up  the  foreclosure  proc"eedings  instituted  by  defendant  in  error 
and  their  dismissal,  and  the  failure  of  defendant  in  error  to 
apply  to  the  court  in  .which  such  proceedings  were  had  for  per- 
mission to  institute  this  action  at  law.  It  is  disclosed  by  the 
seventh  paragraph  of  the  answer  filed  that  defendant  in  error 
began  foreclosure  proceedings  upon  the  mortgages  and  notes  in 
suit,  which  he  prosecuted  to  decree,  that  from  the  decree  fore- 
closing the  mortgages,  plaintiff  in  error  prosecuted  error  to  this 
court,  which  proceeding  resulted  in  a  reversal  of  the  decree  of 
foreclosure.  The  answer  further  disclosed  that  defendant  in 
error  thereafter  dismissed  his  foreclosure  proceedings,  and  it  is 
row  contended  by  plaintiff  in  error  that  imder  the  provisions 
of  section  848  of  the  Code  of  Civil  Procedure,  defendant  in 
error  had  no  right  to  institute  this  action  at  law.  The  section 
relied  upon  is  as  follows.:  "After  such  petition  shall  be  filed. 


702  American  State  Eeports,  Vol.  103.     [Nebraska, 

while  the  same  is  pending,  and  after  a  decree  rendered  thereon, 
no  proceedings  whatever  shall  be  had  at  law  for  the  recovery 
of  the  debt  secured  by  the  mortgage,  or  any  part  thereof." 
The  paragraph  of  the  answer  of  plaintiff  in  error  which  was 
stricken  out  set  up  the  institution  of  the  foreclosure  proceed- 
ings, the  judgment  of  the  trial  court,  the  reversal  of  such  judg- 
ment by  this  court,  and  the  dismissal  of  such  proceedings  by 
defendant  in  error.  It  is  quite  apparent  that  after  the  dis- 
missal of  such  foreclosure  proceedings  they  were  no  longer  pend- 
ing. The  situation  of  the  parties  would  be  the  same  as  though 
no  foreclosure  suit  had  ever  been  brought.  From  this  it  fol- 
lows that  paragraph  7  of  the  answer  wholly  failed  to  state  any 
defense,  and  the  action,  of  the  trial  court  in  striking  it  out  was 
correct. 

From  an  examination  of  the  entire  record,  it  is  apparent 
that  no  error  has  been  committed  by  the  trial  court,  and  it  is 
therefore  recommended  that  the  judgment  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

^"^  By  the  Court.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


The  Decision  in  the  Principal  Case  affirms  the  doctrine  announced 
In  previous  cases  decided  by  the  supreme  court  of  Nebraska:  See 
Consterdine  v.  Moore,  65  Neb.  291,  101  Am.  St.  Eep.  620,  and  note. 
That  a  mortgage  and  the  note  secured,  executed  at  the  same  time  and 
as  one  transaction,  should  be  construed  together,  see,  also,  Swearingen 
V.  Lahner,  93  Iowa,  147,  57  Am.  St.  Rep.  261;  Schultz  v.  Plankinton 
Bank,  141  lU.  116,  33  Am.  St.  Eep.  290. 


MUERAI  V.  OMAHA. 

[66  Neb.  279,  92  N.  W.  299.] 

MUNICIPAL  CORPORATION— Destruction  of  Buildings.— A 

city  is  not  liable  for  the  tearing  down  of  frame  buildings  condemned , 
as  nuisances  by  a  board  for  the  inspection  of  buildings,  when  such 
board  is  created  by  statute  and  derives  its  powers  from  the  state 
and  not  from  the  city.     (p.  704.) 

MUNICIPAL  CORPORATIONS— Torts  of  Independent  Boards. 
A  municipal  corporation  is  not  liable  for  the  torts  of  an  independent 
board,  constituted  by  the  charter  or  by  general  law  to  perform  some 
public  service  from  which  the  municipality  derives  no  special  advan- 
tage in  its  corporate  capacity,  even  though  the  duties  imposed  on 
such  board  might  have  been  imposed  upon  the  municipality,  and 
its  members  are  appointed  by  the  municipal  government  under  the 
provisions  of  the  charter  or  law.     (p.  704.) 
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MUNICIPAL  CORPORATION— Eatification  of  Torts.— A  mu- 
nicipal corporation  cannot  be  held  liable  for  the  acts  of  an  independ- 
ent board  on  the  ground  that  it  has  ratified  and  adopted  them,  when 
the  matters  in  question  are  not  within  the  scope  of  the  authority 
of  the  general  municipal  officers,  but  are  confided  by  statute  to  the 
board,    (p.  706.) 

I.  J.  Dunn,  for  the  plaintiff  in  error. 

W.  J.  Connell  and  James  H.  Adams,  for  the  defendant  in 
error. 

280  POUND,  C.  This  is  an  action  against  the  city  of  Omaha 
and  the  members  of  the  board  for  the  inspection  of  buildings, 
appointed  under  its  charter,  to  recover  for  the  alleged  wrong- 
ful tearing  down  of  certain  frame  buildings,  condemned  by 
the  board  as  nuisances  under  provisions  of  a  municipal  ordi- 
nance. The  principal  contest  was  as  to  the  liability  of  the  city, 
and  as  no  other  question  is  argued  in  the  plaintiff's  briefs,  we 
are  concerned  with  that  aspect  of  the  case  only.  Section  36 
of  the  act  of  1893  (Comp.  Stats.  1893,  c.  12a),  for  the  govern- 
ment of  cities  of  the  metropolitan  class,  which  was  in  force  at 
the  time  of  the  occurrence  out  of  which  this  case  arose,  gave 
the  mayor  and  council  power  to  provide  for  fire  limits;  to 
provide  for  the  removal  of  buildings  erected  contrary  to  fire 
limit  regulations;  to  provide  that  buildings  within  such  limits, 
which  had  become  dangerous  by  reason  of  decay,  be  removed, 
and  to  assess  the  cost  of  removal  upon  the  land,  or  to  collect 
it  from  the  owner  personally.  While  the  language  used  is  some- 
what ambiguous,  taken  in  connection  with  section  107  of  the 
game  act,  we  think  it  was  intended  to  give  the  mayor  and 
council  power  to  provide  general  rules  upon  these  subjects  by 
ordinance.  Section  107  provided  that  in  every  city  of  the  met- 
ropolitan class  there  should  be  a  board  for  the  inspection  of 
buildings,  which  should  "have  charge  of  the  enforcing  of  all 
ordinances  pertaining  to  party-walls,  or  the  erection,  construc- 
tion, ^^^  alteration,  repair,  or  removal  of  buildings."  In 
other  words,  the  power  to  make  rules  on  such  subjects  was  left 
to  the  city;  the  power  to  apply,  execute  and  enforce  them  was 
intrusted  to  this  board.  The  statute  also  provided  that  the 
principal  and  executive  officer  of  the  board  should  be  an  in- 
spector of  buildings,  and  the  city  authorities,  evidently  con- 
struing the  statute  as  we  have  done,  provided,  in  the  ordinances 
shown  in  evidence,  certain  general  rules  for  carrying  out  the 
powers  given  by  section  36,  and  left  their  execution  to  tbat 
officer.     The  contention  of  the  plaintiff  is  that  the  provisions 
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of  the  ordinance  as  to  the  mode  of  procedure  in  removing  a 
dangerous  building  were  not  strictly  adhered  to,  and  that  for 
such  reason  the  defendants  became  liable.  A  verdict  for  the 
defendants  was  directed  in  the  trial  court,  and  the  plaintiff 
has  come  here  by  petition  in  error. 

We  are  of  opinion  that  the  city  was  not  liable  for  the  manner 
in  which  the  board  for  the  inspection  of  buildings  exercised  its 
office.  The  execution  of  laws  and  ordinances  as  to  the  erection, 
repair  and  removal  of  buildings  was  given  expressly,  not  to  the 
city,  but  to  this  board.  The  board  was  not  under  the  control 
of  the  city  government,  but  exercised  its  own  discretion.  It 
could  not  be  ordered  to  condemn  or  remove  this  or  that  build- 
ing. All  the  city  could  do  was  to  enact  ordinances  providing 
general  rules.  When  these  were  enacted,  their  execution  and 
(application  was  made  to  the  board.  The  city  did  not  en- 
force them.  As  the  board  was  the  creature  of  the  statute,  and 
exercised  powers  derived  from  the  state,  not  from  the  city,  we 
do  not  see  how  it  can  be  said  to  represent  the  municipality  so 
as  to  make  the  latter  liable  for  its  wrongful  acts.  The  in- 
dividual members  are  the  persons  to  proceed  against,  not  the 
city.  As  a  general  rule,  a  municipal  corporation  is  not  liable 
for  the  torts  of  an  independent  board,  constituted  by  the  charter 
or  by  general  law  to  perform  some  public  service  from  which 
the  municipality  derives  no  special  advantage  in  its  corporate 
capacity,  even  though  the  duties  imposed  on  such  board  might 
have  been  imposed  ^^^  upon  the  municipality,  and  its  mem- 
bers are  appointed  by  the  municipal  government  under  the  pro- 
visions of  the  charter  or  law:  1  Beach  on  Public  Corporations, 
sec.  740;  Williams  on  Municipal  Liability  for  Tort,  sees.  16, 
17;  20  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1203.  In  such  case 
the  board  represents  the  state  and  exercises  its  sovereignty; 
it  is  not  an  agent  of  the  municipality.  That  the  duties  confided 
to  the  board  in  question  were  for  the  interest  of  the  general 
public  and  might  equally  well  have  been  left  to  a  board  ap- 
pointed by  the  state  government,  or  even  to  a  state  officer,  is 
illustrated  by  other  provisions  in  our  laws.  Not  to  mention 
the  various  statutes  which  are  or  have  been  in  force  providing 
for  appointment  of  fire  and  police  commissions  by  the  governor, 
and  giving  such  boards  extensive  powers  in  municipal  affairs, 
section  15,  chapter  30  of  the  Compiled  Statutes  of  1901  (Cob- 
bey's  Annotated  Statutes,  sec.  6359),  puts  the  execution  of  the 
laws  as  to  fire-escapes  in  the  hands  of  the  state.  This  is  a 
matter  of  a  general  public  concern  of  the  same  nature  as  the 


Nov.  1902.]  Murray  v.  Omaha.  705 

condemnation  and  removal  of  dangerous,  decayed  and  inflam- 
mable structures;  and  it  is  obvious  that  in  either  case  the 
police  power  of  the  state  is  exercised,  and  the  authority  which 
the  state  sets  up  to  wield  that  power  represents  the  sovereignty 
of  the  state.  Such  has  been  the  general  course  of  decision  with 
respect  to  boards  so  constituted:  Bryant  v.  City  of  St.  Paul, 
33  Minn.  289,  53  Am.  Eep.  31,  23  N.  W.  230;  McGinnis  v. 
Inhabitants  of  Medway,  176  Mass.  67,  57  N.  E.  210;  Gilboy 
V.  City  of  Detroit,  115"'Mich.  121,  73  N.  W.  128;  Mead  v.  City 
of  New  Haven,  40  Conn.  72,  16  Am.  Rep.  14.  In  Bryant  v. 
City  of  St.  Paul,  33  Minn.  289,  53  Am.  Eep.  31,  23  N.  W. 
220 — a  case  in  which  responsibility  for  the  acts  of  a  board  of 
health,  composed  of  the  city  engineer,  city  physician  and  four 
members  of  the  city  council,  was  in  question — the  court  said: 
"The  duties  of  such  officers  are  not  of  that  class  of  municipal 
or  corporate  duties  with  which  the  corporation  is  charged  in 
consideration  of  charter  privileges,  but  are  police  or  govern- 
mental functions,  which  could  be  discharged  equally  well  through 
agents  ^®*  appointed  by  the  state,  though  usually  associated 
with  and  appointed  by  the  municipal  body.  The  nature  of  the 
duties  as  public  are  the  same  in  either  case."  In  McGinnis 
V.  Inhabitants  of  Medway,  176  Mass.  67,  57  N.  E.  210,  it  was 
held  that  the  municipality  was  not  liable  for  the  acts  of  a 
liquor  licensing  board  consisting  of  the  selectmen  of  a  town.  In 
Mead  v.  City  of  New  Haven,  40  Conn.  72,  16  Am.  Rep.  14, 
the  city,  under  power  conferred  by  its  charter,  appointed  an  in- 
spector of  steam  boilers  and  provided  through  a  by-law  that  no 
one  should  use  such  a  boiler  until  it  had  been  tested  by  the 
inspector.  It  was  held  that  the  city  was  not  liable  for  negli- 
gence of  such  inspector,  the  court  saying:  "The  city  must,  we 
think,  be  regarded  as  the  agent  of  the  government,  and  acting 
for  the  state  and  not  for  itself  in  making  the  appointment  of 
inspectors,  and  therefore  not  liable  for  the  inspector's  negli- 
gence." It  can  make  no  difference  that  tire  board  was  charged 
with  the  enforcement  of  municipal  ordinances.  The  same  is 
true  of  police  commissions,  excise  boards,  boards  of  health,  and 
the  like,  as  to  which  it  is  settled  no  liability  attaches  to  the 
municipality.  The  ordinances  which  the  board  was  constituted 
to  carry  out  were  enacted  under  authority  of  the  state  in  fur- 
therance of  the  police  power  of  the  state.  The  matters  provided 
for  might  have  been  covered  by  general  statute,  and  put  in 
charge  of  general  state  officers,  had  the  legislature  so  preferred. 
It  is  contended  that  the  city  should  be  held  for  the  reason 
that  it  afterward  ratified  and  adopted  the  wrongful  acts  of  the 
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board.  The  acts  in  question  were  not  within  the  scope  of  the 
authority  of  the  general  municipal  officers,  and  we  do  not  see 
how  they  could  do  by  ratification  what  the  statute  confided  to 
other  and  independent  officers.  The  enforcement  of  building 
ordinances  was  for  the  board,  not  the  city,  and  the  city  could 
not  enforce  them  by  adoption  or  ratification,  any  more  than  in 
the  first  instance:  Calwell  v.  City  of  Boone,  51  Iowa,  687,  33  Am. 
Eep.  154,  2  N.  W.  614;  Peters  v.  City  of  Lindsborg,  40  Kan.  654, 
20  Pac.  490.  In  City  of  Omaha  v.  Croft,  60  ^^  Neb.  57,  83  N. 
W.  120,  the  acts  complained  of  were  in  the  line  of  the  city's  au- 
thority, and  done  by  virtue  of  an  ordinance  providing  there- 
for. The  city  had  the  power  to  do  them  in  the  first  instance, 
and  could  ratify  and  adopt  them  when  done  by  others. 
We  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

By   the   Court.     For   the   reasons    stated   in   the   foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 


The  LiaMlity  of  Cities  for  the  acts  of  their  officers  is  the  subject 
of  an  extended  note  to  Goddard  v.  Harpswell,  30  Am.  St.  Eep.  376- 
413.  According  to  Gross  v.  Portsmouth,  68  N.  H.  266,  73  Am.  St. 
Eep.  586,  a  city  is  not  answerable  for  the  negligent  construction  of 
waterworks  therein  by  an  independent  board  of  water  commissioners 
who  are  not  the  city's  employes  or  agents,  and  who  are  not  subject 
to  the  direction  or  control  of  the  city  in  the  discharge  of  their 
duties.  See,  too,  Caspary  v.  Portland,  19  Or.  496,  20  Am.  St.  Eep.  842. 
And  according  to  Prichard  v.  Board  of  Commissioners,  126  N.  C.  908, 
78  Am.  St.  Eep.  679,  a  city  is  not  liable  for  the  burning  of  a  house 
where  its  officers  are  acting  for  the  benefit  of  the  state  at  large, 
and  they  unreasonably  exceed  the  powers  conferred  on  them  by  law. 


STATE  V.  NEBRASKA  HOME  COMPANY. 

[66  Neb.  349,  92  N.  W.  763.] 

LOTTERY.— To  Constitute  a  Lottery,  there  must  be  a  prize 
offered,  and  the  payment  of  something  for  a  chance  to  obtain  it. 
(p.  709.) 

LOTTERY.— A  Scheme  of  a  "Home  Company,"  whereby  ap- 
plicants for  contracts  with  it  contribute  to  a  fund  which  is  to  be 
used  in  the  purchase  of  homes  for  them,  the  applications  being  num- 
bered and  dated  in  numerical  order  as  received  at  the  home  office, 
and  the  right  to  share  in  the  distribution  of  the  fund  depending 
upon  obtaining  an  early  number,  is  a  lottery,     (p.  710.) 

CONTRACTS  OF  "HOME  COMPANY"— Impossibility  of 
Performance. — Contracts   of   a   corporation  to   assist   patrons  in  the 
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purchase  of  homes  are,  if  impossible  of  performance,  against  public 
policy,  and  the  corporation  will  not  be  allowed  the  protection  of  its 
charter  to  do  business,     (p.  710.) 

Frank  N".  Prout,  attorney  general,  Norris  Brown  and  Will- 
iam B.  Eose,  for  the  relator. 

George  A.  Neal,  Edwin  M.  Coffin,  Elliott  J.  Clements,  Ed- 
mund M.  Bartlett,  Charles  L.  Dundy  and  Edward  M.  Martin, 
for  the  defendant. 

T.  L.  Norvai,  Eichard  S.  Norval,  B.  F.  Norval  and  Andrew 
G.  Wolfenbarger,  amici  curiae. 

»''<>  SEDGWICK,  J.  This  is  an  information  in  the  nature 
of  quo  warranto  to  annul  the  corporate  existence  of  defendant 
and  oust  it  of  its  corporate  powers,  franchises  and  privileges. 
To  the  answer  of  the  defendant  the  attorney  general  filed  a 
general  demurrer.  The  answer  alleges  that  defendant  has  been, 
and  is,  entering  into  contracts  with  various  parties  in  pursuance 
of  its  franchise.  The  terms  of  these  contracts  are  set  out  in 
full  in  the  answer.  The  principal  questions  presented  and  dis- 
cussed by  counsel  are:  1.  Do  these  contracts  contain  the  ele- 
ments of  a  lottery?  2.  Are  they  unlawful  as  against  public 
policy?  By  the  terms  of  the  contract  the  company  "agrees 
and  undertakes  to  assist  the  said  holder  of  this  contract  in  pur- 
chasing and  paying  for  a  home.'*  The  holder  agrees  to  pay 
three  dollars  for  the  "company's  ^"^^  sendees  in  registering  and 
issuing  each  application  and  contract"  and  "to  pay  to  the  com- 
pany, at  the  home  office  of  the  company,  in  Omaha,  Nebraska, 
one  dollar  and  thirty-five  cents  each  month,  on  or  before  the 
last  day  thereof,  from  the  date  hereof  until  this  contract  shall 
mature,  as  hereinafter  described."  After  the  contract  matures, 
the  amount  of  the  monthly  payments  is  increased  to  five  dollars 
and  thirty-five  cents,  and  continues  "until  the  holder  shall  have 
paid  into  the  home  fund,  as  herein  provided,  the  total  sum  of 
one  thousand  ($1,000)  dollars,  or  such  fractional  part  of  said 
sura  as  shall  be  furnished  for  him  by  the  company.  Five  dol- 
lars of  said  sum  of  five  dollars  and  thirty-five  cents,  so  paid, 
shall  be  placed  by  the  company  in  the  home  fund,  as  hereinbe- 
fore described,  and  thirty-five  cents  thereof  is  in  payment  for 
the  services  of  the  company."     The  contract  also  provides : 

"1.  Said  company  shall  number  and  date  all  contracts  issued 
in  regular  numerical  order  as  applications  are  received  at  the 
home  office  and  shall  keep  a  record  thereof,  showing  the  date 
and  serial  number  of  each  contract." 
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"6.  This  contract  shall  be  deemed  to  be  matured  within  the 
meaning  hereof  when  there  shall  be,  over  and  above  what  is  re- 
quired to  be  paid  out  on  contracts  of  lower  serial  number  than 
this  contract,  either,  first,  an  income  of  fifty  ($50)  dollars  per 
month  due  said  home  fund  from  contract  holders ;  or,  second, 
an  amount  of  money  in  said  home  fund  which,  when  added  to 
the  income  so  due  from  contract  holders  for  a  period  of  twenty 
months,  will  equal  one  thousand  ($1,000)  dollars. 

"7.  When  this  contract  matures,  the  company  agrees  on  each 
and  every  month  thereafter,  for  twenty  months,  to  pay  out  of 
the  said  home  fund  the  sum  of  fifty  ($50)  dollars,  in  assisting 
the  holder  to  purchase  a  home,  to  pay  off  a  mortgage  on  a  home 
owmed  by  the  holder,  or  to  erect  a  dwelling-house  on  a  lot  be- 
longing to  a  holder,  as  said  holder  may  prefer. 

"It  is  understood  and  agreed  that  the  holder  shall  select  prop- 
erty of  the  value  of  one  thousand  ($1,000)  dollars,  ^""^  on  the 
basis  of  said  payments  thereon  of  fifty  dollars  ($50)  per  month, 
and  thereupon  the  company  shall  immediately  proceed  to  in- 
vestigate title  and  value  of  the  property,  and,  as  soon  as  possi- 
ble, notify  the  holder  of  its  approval  or  disapproval  of  the  hold- 
er's selection 

"If  the  company  approves  the  selection,  it  shall  immediately 
cause  the  property  selected  to  be  purchased,  and  put  the  holder 
in  possession  thereof,  on  the  terms  and  conditions  hereinafter 
contained." 

1.  Does  the  scheme  involve  the  elements  of  a  lottery?  To 
constitute  a  lottery,  there  must  be  a  prize  offered  and  the  pay- 
ment of  something  for  a  chance  to  obtain  it.  The  attorney 
general  has  furnished  the  court  with  an  "expert's  table,"  which 
is  derived  from  a  computation  based  upon  the  issuing  of  con- 
tracts upon  one  thousand  applications  received  at  the  same  time, 
and  each  holder  paying  his  installments  according  to  his  agree- 
ment. We  do  not  understand  that  defendant's  attorneys  deny 
the  accuracy  of  the  result  obtained  upon  the  basis  assumed,  and 
it  appears  that  the  twenty-two  holders  of  the  lowest  numbered 
contracts  would  get  their  first  installments,  respectively,  within 
the  first  twenty  month  period  after  the  contracts  were  made, 
and  would  receive  the  full  sum  of  one  thousand  dollars  within 
the  next  twenty  month  period  thereafter;  whereas  the  holder 
of  the  contract  numbered  one  thousand,  although  making  his 
payments  monthly,  would  not  have  any  return  from  his  invest- 
ment until  more  than  seventy  years  from  the  time  he  took  his 
contract  and  began  payment.     The  advantage  of  the  fortunate 
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holder  of  the  early  number  is  manifest.  To  obtain  such  a 
preference  is  to  obtain  something  of  value.  "It  is  idle  to  say 
that  a  sum  or  an  obligation  for  a  sum  due  and  payable  to-day  or 
at  an  early  day  is  of  no  more  value  than  an  obligation  for  an 
equal  amount,  without  interest,  payable  at  a  remote  and  in- 
definite time":  MacDonald  v.  United  States,  63  Fed.  426,  12 
C.  C.  A.  339,  345.  The  question,  then,  is  whether  the  element 
of  chance  enters  into  the  scheme  by  which  one  contract  holder 
obtains  this  advantage  ^"^^  over  another.  The  contracts  are  to 
be  numbered  and  dated  "in  regular  numeric-al  order  as  applica- 
tions are  received  at  the  home  office."  The  applicant  must  take 
his  chances  as  to  how  many  applications  may  be  received  at  the 
same  time  that  his  is  received  and,  if  there  are  several  at  the 
same  time,  he  must  take  the  chance  of  preference  over  other 
applications  received  with  his. 

In  MacDonald  v.  United  States,  63  Fed.  426,  12  C.  C.  A.  339, 
Judge  Woods  said  (page  344)  :  "VtHiether  or  not  a  purchaser 
v;ill  obtain  a  bond  of  one  number  or  another  depends  .... 
upon  the  order  in  which  his  application  shall  reach  the  hand  of 
the  secretary,  and  that  is  largely  a  matter  of  chance.  The  sec- 
retary receives  applications  by  mail  and  otherwise,  sometimes 
singly  and  sometimes  a  number  together,  and  in  the  order  of 
receipt,  and,  as  he  chances  to  take  up  one  or  another  first,  passes 
them  through  a  registering  device,  and,  in  accordance  with  the  no- 
tations thereby  made  upon  the  applications,  the  bonds  are  num- 
bered and  issued.  But  for  the  purchaser's  hope,  or,  as  it  may 
as  well  be  said,  for  his  chance,  of  getting  a  multiple  number, 
the  business  would  soon  cease."  He  held  that  "the  element  of 
chance  incident  to  the  numbering  of  the  bonds  before  they  were 
issued"  made  the  scheme  a  lottery. 

The  reasoning  of  the  court  in  the  MacDonald  case  was  adopted 
by  Judge  McComas  in  a  similar  case  recently  decided  in  the 
supreme  court  of  the  District  of  Columbia:  United  States  v. 
Sherwood,  31  Wash.  L.  Rep. — unofficial.  Judge  McComas 
fortifies  his  conclusions  by  quotations  from  other  authorities, 
and  holds  that  under  such  a  plan,  "the  number  of  the  certificates, 
and  their  consequent  value,  depends  upon  chance."  A  cer- 
tified copy  of  his  very  clear  and  satisfactory  opinion  is  on  file 
in  this  case.  He  says :  "In  different  states,  applicants,  on  the 
same  day,  may  mail  subscriptions  for  certificates  in  this  com- 
pany. Whether  or  not  an  applicant  will  receive  a  certificate  of 
one  number  or  another  depends  upon  the  order  in  which  the 
applications  may  reach  the  officer  of  this  company  who  issues 
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tlie  certificates,  and  that  *''*  is  a  matter  of  chance.  This  officer 
receives  these  applications  by  mail,  or  otherwise;  it  may  be  one 
at  a  time;  it  may  be  many  at  the  same  time;  and,  according  to 
the  order  in  which  he  chances  to  receive  them,  or  as  he  chances 
to  take  up  one  or  another,  and  determines  the  number  of  each 
applicant's  certificate,  the  certificates  are  numbered  and  issued. 
He  who  by  these  chances  luckily  receives  an  earlier  number,  will 
be  paid  sooner,  and  will  pay  in  less  money  than  another,  who, 
subscribing  on  the  same  day,  receives  a  later  number,  and  will 
by  these  chances  be  required  to  pay  longer  and  pay  more  money, 
and  wait  longer  for  payment  of  his  shares.  It  is  this  element 
of  chance  in  the  numbering  of  the  certificates  which  I  believe 
to  be  a  violation  of  this  anti-lottery  law.  It  is  evident  that  the 
inducement  to  subscribe  consists  mainly  in  the  chance  of  secur- 
ing an  early  or  lucky  number."  This  reasoning  is  satisfactory 
to  our  minds,  and  we  have  been  referred  to  no  authority  con- 
flicting with  the  views  so  announced.  The  suggestion  that  the 
applicant  will  know  the  number  of  his  contract  before  he  accepts 
it,  and  if  not  satisfied,  may  reject  the  contract,  is  without  merit. 
Bj  his  application  he  agrees  to  accept  the  contract  and  he  is 
presumed  to  know  the  terms  of  the  contract  before  he  makes  the 
application.  The  suggestion  is  predicated  upon  the  idea  that 
he  will  not  perform  the  agreement  that  he  has  made  in  his  ap- 
plication, but  will  forfeit  the  fee  "for  registering  and  issuing 
each  application  and  contract"  and  so  risk  only  the  three  dol- 
lars. If  that  is  the  proper  construction  of  the  contract,  the 
result  is  the  same.  It  involves  the  payment  of  three  dollars  for 
the  chance  of  obtaining  an  early  number. 

2.  This  defendant  cannot  be  allowed  the  protection  of  its 
charter  to  do  business  in  this  state  for  another  reason.  It?  plan 
involves  taking  money  from  its  patrons  upon  contracts  which  on 
its  part  it  is  impossible  to  perform.  It  professes  to  be  a  "home 
company,"  and  it  "agrees  and  undertakes  to  assist"  the  holders 
of  its  contracts  "in  purchasing  and  paying  for  a  home."  It 
issues  contracts  ^''^  which,  through  the  misfortune  of  the 
holders  in  the  numbering  of  the  applications,  will  bring  no 
assistance  before  the  expiration  of  the  ordinary  allotment  of 
three  score  years  and  ten.  It  cannot  result  in  assistance  to  such 
holders  in  procuring  a  home  in  this  world,  and  it  does  not 
profess  to  render  assistance  in  any  other.  If  it  is  intended  that 
there  will  be  new  patrons,  whose  monthly  payments  shall  be 
used  to  make  good  the  company's  promise  to  holders  of  earlier 
contracts  not  otherwise  provided  for,  the  situation  is  still  worse. 
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The  company  cannot  furnish  the  funds  to  assist  these  new 
patrons  to  obtain  homes  before  the  time  will  come  when,  in  the 
ordinary  course  of  nature,  they  cannot  avail  themselves  of  such 
assistance.  Their  own  payments  cannot  do  so,  nor  help  to  do 
so.  These  are  pledged  to  make  up  a  deficiency  existing  before 
they  obtained  their  contracts.  They  can  hope  to  obtain  the 
fruits  of  their  contracts  during  tlieir  natural  lives  only  from  the 
payments  to  be  made  by  others  who  obtain  contracts  after  them, 
and  there  must  be  a  sufficient  number  of  these  others  in  order  to 
bring  about  the  hoped  for  result.  It  appears  from  the  table 
referred  to  that  about  one-third  of  the  holders  of  the  first  one 
thousand  contracts  supposed  to  be  issued  at  one  time  would  be 
able  to  procure  homes  within  twenty-five  years.  To  enable  one 
thousand  to  do  so,  there  must  be  three  thousand  contracts  taken, 
or  two  thousand  new  patrons,  who  must  take  their  contracts 
soon  after  the  first  thousand  are  taken.  To  enable  these  addi- 
tional two  thousand  to  obtain  the  promised  assistance,  there 
must  be  a  still  larger  number  of  other  cx)n tracts  taken  within  a 
short  time  after  the  two  thousand  take  theirs,  and  so  on  in 
progressional  numbers,  which  must  in  a  few  years  run  into 
infinity.  The  contracts  so  contemplated  cannot,  of  course,  all 
be  fulfilled,  and  public  policy  will  not  permit  the  state  to  become 
a  party  to  such  a  scheme. 

The  defendant's  business  is,  for  these  reasons,  unlawful. 

The  demurrer  is  sustained,  and  judgment  of  ouster  will  be 
entered  as  prayed. 


A  Lottery  is  a  scheme  for  the  distribution  of  prizes  by  chance: 
State  V.  Dalton,  22  R.  I.  77,  84  Am.  St.  Eep.  818;  State  v.  Kansas 
Mercantile  Assn.,  45  Kan.  351,  23  Am.  St,  Rep.  727.  See,  too,  Bal- 
lock  V.  State,  73  Md.  1,  25  Am.  St.  Eep.  559;  State  v.  Boneil,  42  La. 
Ann.  1110,  21  Am.  St.  Rep.  413;  People  v.  Elliott,  74  Mich.  264,  16 
Am.  St.  Rep.  640;  note  to  Yellowstone  Kit  v.  State,  16  Am.  St.  Rep. 
42-48.  It  has  been  said  that  the  three  essential  ingredients  of  a 
lottery  are  consideration,  prize,  and  chance:  Equitable  Loan  etc.  Co. 
V.  Waring,  117  Ga.  599,  97  Am.  St.  Rep.  177.  That  consideration 
is  a  necessary  element,  see  Loiseau  v.  State,  114  Ala.  j  34,  62  Am. 
St.  Rep.  84.  For  cases  where  investment  schemes  have  t'en  attacked 
as  lotteries,  see  State  v.  Interstate  Sav.  etc.  Co.,  64  Ohio  St.  283, 
83  Am.  St.  Rep.  754;  Equitable  Loan  etc.  Co.  v.  Waring,  117  Ga.  599, 
97  Am.  St.  Eep.  177. 

A  Scheme  for  the  distribution  of  a  sum  of  money  and  a  quantity 
of  cigars  among  the  purchasers  of  certain  brands  most  closely  esti- 
mating the  number  of  cigars  of  all  brands  upon  which  taxes  should 
be  collected  during  a  specified  month,  although  the  distribution  may 
not  depend  exclusively  on  chance,  but  may  be  affected  to  some  extent 
by  the  exercise  of  judgment,  is  a  lottery  within  the  meaning  of  a 
statute  defining  a  lottery  as  a  "scheme  for  the  distribution  of  prop- 
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erty  by  chance,  among  persons  who  have  paid  or  agreed  to  pay  a 
valuable  consideration  for  the  chance,  whether  called  a  lottery, 
raffle,  or  gift  enterprise,  or  by  some  other  name":  People  v.  Lavin, 
179  N.  Y.  164,  71  N.  E.  753.  Justice  CuUen,  in  delivering  the  opinion 
of  the  court,  said  in  part: 

"Pure  chance  is  defined  by  Black  in  his  Law  Dictionary  to  be 
'the  entire  absence  of  all  means  of  calculating  results,'  and  if  to 
constitute  a  lottery  it  is  necessary  that  the  distribution  should  be 
purely  by  chance  without  any  other  element  affecting  the  result,  as 
has  been  held  in  a  number  of  jurisdictions  (Caminador  v.  Ulton 
(1891),  60  L.  J.  116;  Hall  v.  Cox,  L.  E.  1  Q.  B.  Div.  198;  Eegina 
v.  Dodds,  4  Ont.  Eep.  390;  Eegina  v.  Jamieson,  7  Ont.  Eep.  149; 
United  States  v.  Eosenblum,  121  Fed.  180;  People  v.  Elliott,  74 
Mich.  264,  16  Am.  St.  Eep.  640,  41  N.  W.  916,  3  L.  E.  A.  405;  Opin- 
ions of  United  States  Attorney  General,  vol.  19,  p.  681),  then  it 
may  be  conceded  that  the  scheme  before  us  is  not  a  lottery.  Our 
statute,  however,  does  not  provide  that  the  distribution  must  be  by 
pure  chance  or  by  chance  exclusively,  but  by  chance.  The  construc- 
tion of  this  term  has  been  presented  in  several  states  in  which  the 
statutes  imposed  penalties  for  betting  on  games  of  chance  not  in- 
flicted on  other  modes  of  gaming.  The  earliest  case  on  this  subject 
is  that  of  State  v.  Gupton,  8  Ired.  271,  where  the  distinction  between 
games  of  chance  and  those  of  skill  was  fully  discussed.  It  was  there 
said:  'We  believe  that  in  the  popular  mind  the  universal  accepta- 
tion of  a  "game  of  chance"  is  such  a  game  as  is  determined  en- 
tirely or  in  part  by  lot  or  mere  luck,  and  in  which  judgment, 
practice,  skill  or  adroitness  have  honestly  no  office  at  all  or  are 
thwarted  by  chance.  As  intelligible  examples  the  games  with  dice 
are  determined  by  throwing  only,  and  those  in  which  the  throw  of 
the  dice  regulates  the  play,  or  the  hand  at  cards  depends  upon  a 
dealing  with  the  face  down,  exhibit  two  classes  of  games  of  chance.' 
On  the  other  hand,  games  of  chess,  checkers,  billiards  and  bowling 
were  held  to  be  games  of  skill.  This  distinction  has  obtained  in  all 
those  jurisdictions  where  the  definition  of  the  term  'game  of  chance' 
has  been  material  under  their  statutory  law:  Wortham  v.  State,  59 
Miss.  179;  Eubanks  v.  State,  5  Mo.  450;  Harless  v.  United  States, 
1  Morris  (Iowa),  169;  Glascock  v.  State,  10  Mo.  508.  Throwing  dice 
is  purely  a  game  of  chance,  and  chess  is  purely  a  game  of  skill. 
But  games  of  cards  do  not  cease  to  be  games  of  chance  because  they 
call  for  the  exercise  of  skill  by  the  players,  nor  do  games  of  billiards 
cease  to  be  games  of  skill  because  at  times,  especially  in  the  case  of 
tyros,  their  result  is  determined  by  some  unforeseen  accident,  usually 
called  luck.  The  test  of  the  character  of  the  game  is  not  whether 
it  contains  an  element  of  chance  or  an  element  of  skill,  but  which 
is  the  dominating  element  that  determines  the  result  of  the  game. 
This  is  in  harmony  with  the  views  expressed  in  our  own  decisions, 
though  the  exact  question  has  not  been  before  us.  In  People  v. 
Fallon,  152  N.  Y.  12,  57  Am.  St.  Eep.  492,  46  N.  E.  296,  it  was  held  that 
the  award  of  a  prize  or  stakes  for  the  successful  competitors  in  a 
horserace  was  not  a  lottery.  Judge  Martin  there  said:  'There  is  cer- 
tainly a  great  difference  between  a  contest  as  to  the  speed  of  animals 
for  prizes  or  premiums  contributed  by  others  and  a  mere  lottery,  where 
the  controlling,  and  practically  the  only,  element  is  that  of  mere 
chance  alone.  A  race  or  other  contest  is  by  no  means  a  lottery 
simply  because  its  result  is  uncertain  or  because  it  may  be  affected 
by  things  unforeseen  and  accidental.'  Equally,  we  think,  that  a 
lottery  does  not  cease  to  be  such  and  becomes  a  mere  contest  be- 
cause its  result  may  be  affected,  to  some  slight  extent,  by  the  exer- 
cise of  judgment. 
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"As  already  said,  the  cases  cited  by  the  learned  judge  at  the 
appellate  division  support  his  conclusion.  In  the  last  English  case 
(Hall  V.  Cox  (1899),  L.  E.  1  Q.  B.  Div.  198)  a  prize  to  the  subscriber 
to  a  newspaper  who  should  approximate  most  closely  the  number 
of  deaths  in  London  during  a  specified  week  was  held  not  to  be  a 
lottery.  In  Eegina  v.  Dodds,  4  Ont.  Rep.  390,  it  was  held  that  the 
award  of  a  prize  to  the  person  who  should  most  closely  estimate  the 
number  of  beans  in  a  glass  jar  was  dependent  on  the  exercise  of  skill 
or  judgment,  and  not  on  chance.  These  decisions  proceeded  on  the 
ground  that  to  constitute  a  lottery  the  distribution  must  be  exclu- 
sively by  chance.  On  the  other  hand,  in  Hudelson  v.  State,  94  Ind. 
426,  a  precisely  similar  scheme,  the  award  of  a  prize  to  the  person 
who  should  estimate  most  closely  the  number  of  beans  in  a  glass 
globe,  was  held  to  be  a  lottery.  The  court  there  said:  'An  expert 
mathematician  might  more  nearly  fix  the  size  of  the  globe  than  an 
entirely  uneducated  person.  And  so  he,  and  persons  of  better  judg- 
ment, might  more  nearly  fix  the  number  of  beans  in  the  globe  than 
persons  of  less  judgment;  yet  the  exact  number  would  be  a  mere 
matter  of  guessing.  That  anyone  should  guess  the  correct  number 
would  be  a  matter  of  the  merest  chance,  because  there  are  no  means 
of  attaining  to  a  certainty.'  So  far  as  the  cases  in  the  federal 
courts  are  concerned,  it  is  not  necessary  to  refer  to  them,  as  they 
have  been  in  effect  overthrown  by  the  recent  decision  of  the  supreme 
court  of  the  United  States  in  Public  Clearing-house  v.  Coyne,  194 
U.  S.  497,  24  Sup.  Ct.  Eep.  789,  48  L.  ed.  1092.  That  was  an  action 
to  restrain  the  postmaster  of  the  city  of  Chicago  from  interfering 
with  the  plaintiff's  mail.  The  plan  for  the  payment  of  money  by 
the  subscribers  and  its  distribution  at  a  subsequent  period  among 
those  who  kept  up  their  membership  is  so  elaborate  and  complicated 
as  not  to  permit  the  presentation  of  even  its  general  outlines.  For 
information  as  to  its  character,  reference  must  be  had  to  the  case 
as  it  appears  in  the  reports.  All  that  can  be  said  of  it  here  is  that 
every  member  who  continued  to  be  such  at  the  period  of  distribution 
was  entitled  to  a  return  of  his  payments  with  certain  accretions, 
depending  upon  the  number  of  persons  he  had  induced  to  join  and 
the  number  who  had  dropped  out  prior  to  the  time  of  the  distribu- 
tion. The  postmaster  general  impounded  the  plaintiff's  mail  on  the 
theory  that  it  was  engaged  in  a  scheme  for  obtaining  money  under 
false  pretenses.  His  action  was  upheld  by  the  supreme  court,  but 
the  majority  placed  their  decision  on  the  ground  that  the  scheme 
was  a  lottery.  The  court,  through  Mr.  Justice  Brown,  said:  'It  is 
true,  as  urged  by  the  counsel  for  complainant,  that  in  investing  money 
in  any  enterprise  the  investor  takes  the  chance  of  small  profits,  or 
even  of  failure,  as  well  as  the  hopes  of  large  profits;  but  such  enter- 
prises contemplate  the  personal  exertions  of  the  investor,  or  of  his 
partners,  agents  or  employes,  while  in  the  present  case  his  profits 
depend  principally  upon  the  exertions  of  others,  over  whom  he  has 
no  control  and  with  whom  he  has  no  connection.  It  is  in  this  sense 
the  amount  realized  is  determinable  by  chance.'  " 
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UNION  LIFE  INSURANCE  COMPANY  v.  PARKER. 

[66  Neb.  395,  92  N.  W.  604.] 

INSURANCE— Payment  of  Premium.— The  delivery  of  a  life 
insurance  policy  to  the  insured  and  its  possession  by  the  beneficiary 
after  his  death  are  prima  facie  evidence  of  the  payment  of  the  cash 
consideration  recited  therein,     (p.  715.) 

INSURANCE— Nonpayment  of  Premium  Note.— Where  a  life 
insurance  agent  who  is  entitled  to  the  first  premium  on  a  policy  aa 
his  commission  takes,  in  part  payment  of  such  premium,  the  note 
of  the  insured,  sells  it,  and  reports  to  the  company  that  the  premium 
is  paid,  the  insurer  cannot,  in  an  action  on  the  policy,  avail  itself 
of  a  default  in  the  payment  of  the  note,  although  it  purchases  the 
note  from  the  agent's  indorsee  after  the  death  of  the  insured,  (p. 
717.) 

Wiltsey  W.  Morsman,  for  the  plaintiff  in  error. 

O'Neill  &  Gillbert,  for  the  defendant  in  error. 

3»«  HASTINGS,  C.  This  is  a  suit  on  a  policy  of  life  insur- 
ance, heard  by  the  district  court  upon  an  agreed  statement  of 
facts.  From  the  judgment  for  plaintiff,  the  defendant  company 
brings  error,  and  relies  upon  two  grounds  of  defense:  1.  That 
it  does  not  appear  from  the  evidence  that  the  first  premium  was 
ever  paid,  and  among  the  provisions  of  the  policy  is  one  that 
it  shall  not  take  effect  until  the  first  premium  shall  have  been 
paid  during  the  life  and  good  health  of  the  insured;  2.  It  is 
claimed,  perhaps  with  a  little  inconsistency,  that  a  note  was 
given  for  a  part  of  the  first  premium  and  that  when  the  insured 
died,  the  note  was  past  due  and  impaid,  and  the  policy  contained 
a  stipulation  that  any  note  given  for  premiums  should  be  made 
a  part  of  the  contract,  and  a  failure  to  pay  it  or  any  interest 
when  due,  should  suspend  the  policy  and  it  should  continue  sus- 
pended during  the  default  without  action  on  the  company's 
part,  or  notice  to  the  insured  or  beneficiary. 

So  far  as  the  first  defense  is  concerned,  it  is  contended  by  the 
defendant  in  error  that  it  is  not  pleaded.  The  petition  contained 
a  general  allegation  under  section  128  of  the  Code  of  Civil  Pro- 
cedure, that  plaintiff  and  the  assured  had  complied  with  all  the 
conditions  required  by  them  to  ^^'^  be  performed.  The  answer 
to  this  is  as  follows:  "The  defendant  denies  that  Charles  E. 
Parker,  the  assured,  and  Maggie  D.  Parker,  the  plaintiff,  have 
duly  performed  all  of  the  conditions  of  said  policy  of  insurance 
upon  their  part  to  be  performed."  It  is  claimed  that  this  trav- 
erse in  ipsis  verbis  is  not  a  denial  of  the  fact  alleged,  but  merely 
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applies  to  the  form  of  the  allegation  and  not  to  its  substance, 
and  hence  is  not  a  denial  of  the  latter :  Knight  v.  Denman,  64 
Neb.  814,  90  N.  W.  863.  Probably  this  contention  is  sound 
and  the  denial  should  not  be  allowed  to  pass ;  but  it  was  treated 
as  a  denial  in  the  lower  court  and  its  sufficiency  can  hardly  be 
objected  to  for  the  first  time  in  this  one.  We  think,  however, 
that  counsel  for  the  defendant  company  is  in  error  when  he  says 
that  there  is  no  evidence  of  compliance  with  this  condition.  The 
delivery  of  the  policy  and  its  possession  by  the  insured  in  his 
lifetime,  and  by  the  beneficiary  after  his  death,  must  be  taken 
as  prima  facie  evidence  of  payment  of  the  cash  consideration 
which  is  recited  in  the  policy. 

The  second  objection  to  plaintiff's  right  of  recovery  has  caused 
more  trouble.  It  is  among  the  agreed  facts  in  the  record  that  E. 
Y.  M.  Powell  was  defendant's  manager  at  its  St.  Louis  office, 
under  a  contract  of  agency  which  is  set  forth,  and  through  a  sub- 
agent  he  took  the  application  for  the  policy  sued  on;  that  de- 
fendant sent  to  Powell  this  policy  with  a  receipt  for  the  first 
premium  for  delivery  to  the  insured  under  the  terms  of  the 
policy  and  application  (the  receipt  to  be  valid  only  when  counter- 
signed by  Powell)  ;  that  Powell  delivered  the  policy  to  the  in- 
sured, and  took  the  latter's  promissory  note  for  one  hxmdred 
dollars  and  ninety-three  cents  as  part  paj-ment  of  the  first 
premium.  The  note  bore  interest  at  eight  per  cent  per  annum 
and  was  for  ninety  days,  from  July  18,  1899.  No  part  of  it 
was  ever  paid.  It  was  payable  to  the  order  of  E.  V.  M.  Powell. 
In  June,  1899,  defendant  obtained  it  by  purchase  from  a  third 
party  to  whom  Powell  had  sold  it.  Powell,  in  September,  1898, 
reported  to  defendant  that  the  premium  was  paid  and  the  policy 
delivered;  and  defendant  knew  nothing  to  the  contrary  until 
*®®  February  14,  1899.  On  or  about  that  time  some  person — 
to  defendants  unknown — pretending  to  represent  insured,  tend- 
ered at  defendant's  office  in  Omaha  one  himdred  and  seventy 
dollars  and  forty  cents  in  payment  of  first  premium  on  the 
policy.  This  was  refused.  January  11,  1899,  insured  wrote 
Powell  from  Little  Eock,  Arkansas,  stating  that  he  was  in  hard 
luck,  had  broken  his  leg,  was  in  hospital,  and  not  in  position  to 
pay  the  note,  and  asking  for  a  six  months'  extension.  The 
receipt  for  the  first  premium  was  retained  by  Powell  until  Feb- 
ruary, 1899,  and  then  by  him  returned  to  defendant  Under 
Powell's  contract  with  defendant  he  was  entitled  to  retain  one 
hundred  per  cent  of  the  first  premium.  By  the  course  of  busi- 
ness with  Powell,  it  was  defendant's  practice,  on  sending  a 
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policy  and  receipt  for  the  first  premium,  to  charge  Powell's 
account  with  the  amount  of  the  first  premium.  When  the 
policy  was  reported  delivered,  Powell  was  credited  with  the 
amount  of  his  commission  and  a  remittance  made  for  any  still 
due.  If  the  policy  was  refused  and  returned  with  the  receipt, 
Powell  got  cTedit  for  the  amount  charged  to  him  on  account  of 
the  first  premium.  Powell's  account  with  the  company  from 
June  33,  1889,  to  the  commencement  of  the  action,  showed  a 
balance  due  the  company  of  seventy-eight  dollars;  giving  hira 
credit  for  the  amounts  due  him  as  commission  on  first  premiums, 
and  charging  him  with  three  dollars  for  each  application,  as 
defendant  was  entitled  to  do  under  the  contract.  The  three 
dollars  was  by  his  contract  due  from  Powell  with  each  applica- 
tion, whether  it  was  finally  accepted  or  rejected.  There  had 
been  no  settlement  since  this  policy  was  issued.  The  policy  con- 
tained the  following  provisions :  "Any  and  aJl  notes  which  may 
be  given  for  premiums  or  loans  upon  this  policy  are  hereby 
made  a  part  of  this  contract  of  insurance,  and  the  failure  to  pay 
said  notes  or  any  interest  payments  due  thereon  at  the  time,  or 
before,  they  shall  fall  due,  shall  cause  this  policy  to  become 
suspended,  and  continue  suspended  during  default  in  such  pay- 
ments, without  action  on  the  part  of  the  company,  or  notice  to 
the  insured  or  beneficiary  hereunder.  No  agent  has  power  to 
make  contracts  of  insurance  in  behalf  of  the  ^^^  company  or  to 
modify  this  or  any  other  contract,  to  extend  the  time  for  pay- 
ing any  premium,  to  waive  any  forfeiture,  or  to  bind  the  com- 
pany by  making  any  promise  whatever." 

The  real  question  presented  by  this  case  is  whether  or  not, 
under  these  circumstances,  the  company  can  avail  itself  of  the 
default  in  the  payment  of  the  insured's  note  to  Powell  for  one 
hundred  dollars  and  ninety-three  cents,  to  avoid  its  liability 
under  this  policy.  It  will  be  observed  that  under  Powell's  con- 
tract with  defendant  he  was  entitled  to  receive  one  himdred 
per  cent  of  this  premium.  It  will  be  observed  that  he  had  re- 
ported the  premium  paid  and  the  policy  delivered.  It  will  be 
observed  that  the  note  was  drawn  to  his  order  and  had  been 
sold  by  him.  It  was  obtained  by  the  defendant  by  purchase 
from  a  third  party  in  June,  1899,  and  the  insured  died  February 
16,  1899,  in  Ottumwa,  Iowa.  Plaintiff  in  error  relies  upon  the 
various  cases  decided  by  this  court  upholding  and  sustaining 
contract  provisions  between  insurance  companies  and  insured 
that  policies  shall  be  avoided  by  defaults  upon  notes  given  for 
premiums,  or  suspended  during  the  continuance  of  such  de- 
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faults.  We  are  of  the  opinion  that  under  the  issues  and  agreed 
facts  in  this  case,  this  note  was  not  of  that  character.  The  dis- 
trict court  was  undoubtedly  warranted  in  finding  that  this  note 
was  accepted  and  received  by  the  agent,  Powell,  as  his  own  note, 
tinder  his  agreement  for  a  commission  of  one  hundred  per  cent 
of  the  first  premium.  His  sale  of  the  note  would  alone  be  suffi- 
cient to  warrant  the  trial  court  in  such  a  holding.  It  seems 
clear  that  while  such  note  was  in  the  hands  of  a  third  party, 
there  could  be  no  right  on  the  part  of  either  Powell  or  the  de- 
fendant to  avoid  or  suspend  this  policy  for  its  nonpayment.  As 
above  indicated,  it  is  clear  that  the  note  was  purchased  after  the 
insured's  death  from  a  third  party  to  whom  Powell  had  sold  it. 
In  the  case  of  Pythian  Life  Assn.  v.  Preston,  47  Neb.  374,  390, 
66  N".  W.  445,  it  is  held  that  where  a  similar  note  for  a  part 
of  the  first  premium  was  given  to  an  agent,  who  by  his  contract 
with  his  company  was  entitled  to  retain  that  premium  as  his 
commission,  the  whole  transaction  was  between  the  agent  and 
■****  the  insured,  and  the  premium  being  reported  paid,  the 
company  could  not  avoid  the  policy  for  nonpayment  of  the 
first  premium.  In  that  case,  it  is  true,  the  note  was  paid  to 
the  agent  before  the  death  of  the  insured,  but  after  it  became 
due.  The  ground,  however,  of  the  decision,  is  that  a  pa}Tnent 
was  made  to  the  agent  in  the  manner  satisfactory  to  him,  and  the 
company,  having  no  interest  in  it,  could  not  object  to  the  method. 
It  was  a  mere  personal  indebtedness  on  the  part  of  the  insured 
to  the  agent,  which  was  settled  by  the  insured's  note. 

Under  the  agreed,  statement  of  facts  the  trial  court  in  this 
case  seems  to  us  to  have  been  entirely  warranted  in  holding  that 
this  note  was  a  personal  transaction  between  Powell  and  the  in- 
sured, that  it  was  not  one  of  the  notes  for  premiums  covered 
by  the  agreement  in  the  policy,  and  that  the  defendant  could  no 
more  avoid  the  policy  by  buying  this  note,  after  the  insured's 
death,  than  it  could  by  the  buying  of  any  other.  As  counsel 
suggests,  the  agreement  in  the  policy  cannot  be  held  to  have  been 
meant  to  protect  Powell's  indorsee,  who  held  the  note  at  the  time 
of  insured's  death. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

Kirkpatrick,  C,  cxjncurs. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  affirmed. 
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Wftere  a  Premium  note  is  given  by  a  third  person,  a  default  in  its 
payment  does  not  work  a  forfeiture  of  the  policy  of  insurance: 
Galvin  v.  Union  Cent.  Life  Ins.  Co.,  115  Ky.  547,  ante,  p.  336.  See, 
however,  Tomsecek  v.  Travelers'  Ins.  Co.,  113  Wis.  114,  90  Am.  St. 
Eep.  846.  As  to  the  effect  of  recitals  of  payment  of  premiums  in  a 
policy,  see  Kendrick  v.  Life  Ins.  Co.,  124  N.  C.  315,  70  Am.  St.  Eep. 
592. 


GUTHEIE  V.  TEEAT. 

[66  Neb.  415,  92  N.  W.  595.] 

MOETGAGE  FOEECLOSUEE- Joinder  of  Plaintiffs. -Where 
a  note  is  executed  to  A,  and  another  one  to  B,  and  a  mortgage  is 
at  the  same  time  executed  to  them  jointly,  they  should  be  joined 
as  plaintiffs  in  an  action  to  foreclose  the  mortgage,     (p.  721.) 

MOETGAGE  FOEECLOSUEE— Executors.— An  Allegation  in  a 
petition  for  foreclosure  that  the  executors  of  the  payee  of  the  note 
secured,  by  virtue  of  the  authority  in  them  vested,  assigned  the 
note  to  the  plaintiff  for  a  full  and  valuable  consideration,  is  a  suffi- 
cient allegation  of  a  legal  sale,  and  raises  the  presumption  that 
all  steps  necessary  to  invest  the  executors  with  power  to  sell  have 
been  taken,     (p.  722.) 

MOETGAGE  NOTES— Assignment  Carries  Security.— Where 
two  notes  are  executed  to  two  persons  individually,  but  are  secured 
by  a  mortgage  executed  to  them  jointly,  the  transfer  of  one  of  the 
notes  by  the  payee's  executor  carries  the  proportionate  part  of  the 
original  debt,  and,  pro  tanto,  the  mortgage  security  incident  thereto, 
(p.  723.) 

John  M.  Eagan  and  W.  F.  Buck,  for  the  plaintiffs  in  error. 

Frank  H.  Stubbs,  for  the  defendant  in  error. 

4i«  BAENES,  C.  On  the  10th  of  September,  1895,  Eobert 
Guthrie  and  David  Guthrie  executed  and  delivered  to  one  E. 
P.  Treat  a  promissory  note  for  the  sum  of  four  thousand  six 
hundred  and  sixty  dollars  and  ninety-three  cents,  payable  three 
years  after  date,  with  interest  at  seven  per  cent,  and  at  the  same 
time  executed  and  delivered  to  one  A.  Ludlow  another  promis- 
sory note  for  the  sum  of  six  thousand  six  hundred  and  ninty- 
one  dollars  and  forty  cents,  payable  at  the  same  time  and  on 
the  same  terms.  To  secure  the  payment  of  the  said  notes  the 
said  Guthries,  together  with  their  wives,  executed  and  deliv- 
ered to  Treat  and  Ludlow  a  mortgage  on  certain  real  estate  in 
Nuckolls  county,  Nebraska,  conveying  the  said  premises  to  said 
Treat  and  Ludlow  jointly.  The  said  mortgage  contained, 
among  other  provisions,  the  following :  "1.  Said  Eobert  Guthrie 
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and  David  Guthrie  are  justly  indebted  unto  the  said  parties  of 
the  second  part  in  the  principal  sum  of  eleven  thousand  six 
hundred  and  fifty-two  dollars  and  thirty-three  cents,  lawful 
money  of  the  United  States  of  America,  being  for  a  loan  hereof, 
made  by  the  said  parties  of  the  second  part  to  the  said  Robert 
Guthrie  and  David  Guthrie,  and  in  lieu  of  and  renewal  of  two 
certain  mortgages,  one  ^*''  dated  on  the  seventeenth  day  of 
October,  1883,  and  one  dated  September  20,  1882."  Following 
this  clause  the  notes  above  mentioned  were  described  and  set 
forth.  It  was  further  provided  in  said  mortgage  as  follows: 
"It  is  understood  and  agreed  by  the  parties  hereto  that  the 
within  mortgage  is  given  as  an  extension  and  renewal  of  two 
certain  mortgages  of  record  against  the  property  herein  de- 
scribed; one  dated  September  20,  1882,  and  one  dated  October 
17,  1883,  and  that  the  lien  existing  of  record  against  said  prem- 
ises created  by  the  original  mortgages  is  continued  herein,  and 
the  debt  thereby  secured  is  continued  herein,  and  the  security  for 
said  debt  is  in  no  wise  or  degree  extinguished  or  released  by  the 
execution  of  this  instrument." 

On  the  fourth  day  of  April,  1896,  A.  Ludlow,  the  owner  of 
one  of  the  above-described  notes,  died,  leaving  a  will,  of 
which  Henry  Ludlow,  Edward  Ludlow  and  Willis  Ludlow 
were  appointed  executors;  and  on  April  11,  1896,  all  were 
duly  qualified  as  such.  On  July  10,  1901,  said  executors  sold 
and  delivered  to  Henry  Ludlow  the  note  and  mortgage  owned 
by  the  said  deceased,  dated  September  10,  1895,  the  same  being 
one  of  the  two  notes  in  question  herein.  The  Guthries  having 
failed  to  pay  said  notes,  or  the  debt  evidenced  thereby,  E.  P. 
Treat  and  Henry  Ludlow  brought  a  joint  action,  or,  in  other 
words,  joined  in  an  action  as  plaintiffs  to  foreclose  the  mort- 
gage, and  alleged  in  their  petition  the  facts  above  stated.  Eobert 
Guthrie  and  Frances  Guthrie,  his  wife,  answered  the  petition 
for  themselves,  setting  forth  that  the  debt  in  question  was  a 
partnership  debt,  and  that  certain  of  the  property  described 
in  the  mortgage  was  partnership  property,  and  another  portion 
of  it  was  the  individual  property  of  them,  the  said  Eobert  and 
Frances,  and  prayed  that  the  partnership  property  be  decreed 
to  be  first  sold  before  resorting  to  their  individual  property  for 
the  satisfaction  of  the  mortgage.  David  Guthrie  and  wife  de- 
murred to  the  petition.  The  demurrer  was  overruled,  to  which 
ruling  they  excepted  and  refused  to  further  plead.  A  decree 
was  entered  '*^^  in  favor  of  the  plaintiffs.  A  motion  for  a 
new  trial  was  made  and  overruled,  to  which  David  Guthrie  and 
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his  wife  took  exceptions,  and  they  thereupon  prosecuted  er- 
ror to  this  court.  The  demurrer  was  based  upon  the  following 
grounds:  1.  Several  causes  of  action  improperly  joined,  viz., 
a  cause  of  action  in  favor  of  E.  P.  Treat,  and  a  separate  cause 
of  action  in  favor  of  the  plaintiff  Henry  Ludlow.  2,  Defect  of 
parties  defendant.  Executors  of  A.  Ludlow,  deceased,  are  nec- 
essary parties  defendant  to  the  action.  3.  Plaintiffs'  petition 
does  not  state  a  cause  of  action. 

1.  It  is  contended  by  the  plaintiffs  that  their  demurrer  to 
the  petition  should  have  been  sustained,  because  two  causes 
of  action  are  improperly  joined  therein.  This  question  is  ar- 
gued with  remarkable  ability  by  counsel,  and  many  authorities 
were  cited  which,  it  is  claimed,  support  their  contention.  We 
find  upon  an  examination,  however,  that  only  a  portion  of  these 
authorities  appear  to  be  in  point. 

In  the  case  of  Swenson  v.  Moline  Plow  Co.,  14  Kan,  387, 
the  facts  were  that  S,  executed  to  A,  two  promissory  notes  se- 
cured by  a  mortgage  on  real  estate,  and  A.  afterward  assigned 
one  of  the  notes  to  M.  It  was  held  that  A.  and  M.  could  not 
sue  jointly  on  the  notes  and  mortgage,  but  that  each  had  his 
separate  action. 

It  was  also  held  by  the  supreme  court  of  Kansas  in  Harsh  v. 
Morgan,  1  Kan.  293  that  where  A,  B,  C  and  D  held  separate 
mechanics'  liens  on  the  premises  of  E,  they  were  not  interested 
jointly  in  obtaining  relief,  and  could  not  be  joined  as  plain- 
tiffs. • 

In  the  case  of  Rankin  v.  Major,  9  Iowa,  297,  it  was  held 
that  where  one  of  several  notes  secured  by  a  mortgage  had  been 
assigned,  the  holders  of  the  notes  were  to  be  regarded  els  sepa- 
rate and  distinct  mortgagees,  who  could  not  be  joined  as  plaintiffs 
to  foreclose  the  mortgage. 

At  first  blush  these  cases  would  seem  to  sustain  the  plaintiffs' 
contention.  An  examination,  however,  of  the  methods  of  pro- 
cedure in  the  courts  of  Kansas  and  Iowa  ^^*  discloses  that 
where  an  action  is  brought  upon  a  note  and  mortgage  for  the 
purposes  of  foreclosure,  a  personal  judgment  is  rendered  in 
favor  of  the  plaintiff  and  against  the  mortgagor,  the  maker, 
upon  the  note  itself ;  that  thereafter  the  property  is  sold  to  sat- 
isfy the  judgment  so  rendered;  while  in  this  state,  in  an  ac- 
tion to  foreclose  a  mortgage,  no  personal  judgment  is  rendered 
against  the  mortgagor;  the  court  simply  finds  the  amount  due 
upon  the  mortgage  debt,  which  is  evidenced  by  the  note,  bond 
or  other  instrument  and  renders  a  decree  foreclosing  the  mort- 
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gage.  So  the  decisions  cited  from  Kansas  and  Iowa  cannot  be 
said  to  have  any  application  to  a  foreclosure  proceeding  as  it  is 
conducted  in  the  courts  of  this  state.  Again,  it  will  be  observed 
that  in  the  case  at  bar,  the  mortgage  is  a  joint  conveyance  of 
the  mortgaged  premises ;  it  created  a  joint  lien  thereon  in  favor 
of  Treat  and  Ludlow.  Henry  Ludlow  having  obtained  the  note 
made  to  A.  Ludlow  by  purchase,  he  being  the  owner  thereof,  ac- 
quired the  same  rights  under  the  mortgage  that  were  possessed 
by  A.  Ludlow  or  his  estate  before  such  a  sale  and  transfer.  The 
interest  of  Treat  and  Ludlow,  in  the  mortgaged  property, 
was  therefore  joint;  neither  would  be  entitled  to  a  preference 
over  the  other  in  case  the  premises  should  not  sell  for  enough 
to  satisfy  both  notes  in  full.  Having  such  joint  interest,  and 
neither  being  entitled  to  a  preference,  we  can  conceive  of  no 
good  reason  why  they  should  not,  and  ought  not,  to  be  joined 
as  plaintiffs  in  the  foreclosure  suit.  -The  suit  is  based  upon  a 
single  cause  of  action,  to  wit,  the  foreclosure  of  the  mortgage; 
and  there  was  not  a  misjoinder  of  causes  of  action,  but  a  joinder 
of  two  plaintiffs  in  a  single  cause  of  action,  and  such  joinder 
was  the  proper  method  of  procedure. 

Jones  on  Mortgages,  fourth  edition,  section  1368,  lays  down 
the  following  rule:  "All  those  who  are  interested  in  the  mort- 
gage debt  should,  according  to  the  general  principle  already 
stated,  join  in  the  suit  to  enforce  the  security.  If  the  mort- 
gagee is  the  only  party  in  interest,  he  is  of  course  the  only 
plaintiff.  If  several  persons  and  even  numerous  *^®  persons 
are  made  mortgagees,  or  are  entitled  to  the  mortgage  money, 
all  of  them  must  be  parties  to  the  suit,  though  there  are  many 
cases  in  which  some  of  the  persons  so  interested  may  properly 
be  made  defendants.  The  codes  of  several  states,  as  already 
noticed,  embody  this  equitable  principle,  extending  it  to  all  ac- 
tions, including  such  as  were  formerly  distinctively  actions  at 
law.  Not  only  joint  mortgagees,  but  also  persons  having  a 
united  interest  in  the  debt  secured,  even  if  their  interests  be 
several,  may  join  as  plaintiffs." 

Maxwell,  in  his  work  on  Pleading  and  Practice,  fourth  edi- 
tion, page  677,  says:  "All  persons  who  are  entitled  to  share  in 
the  money  derived  from  the  foreclosure  should  be  joined  as 
plaintiffs.  If  such  refuse  to  join  as  plaintiffs,  they  may  be 
made  defendants.  All  persons  who  have  united  interest  in  the 
mortgage  debt  should  join  even  where  their  interests  are  sev- 
eral as  where  the  mortgage  was  given  to  secure  two  or  more 
notes  which  have  been  transferred  to  different  persons." 

Am.    St.   Rep.,    Vol.    103—46 
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It  is  evident  from  an  examination  of  the  petition  in  this  case 
that  if  only  one  of  the  plaintiffs  had  brought  the  suit  to  fore- 
close the  mortgage,  before  any  decree  would  have  been  rendered 
the  court  would  have  made  an  order  bringing  into  the  case,  as 
a  party  defendant,  the  other  joint  mortgagee.  Upon  being  so 
made  a  party,  it  would  have  been  necessary  for  him  to  file  an 
answer  in  the  nature  of  a  cross-bill  in  order  to  protect  his  rights 
and  obtain  the  relief  to  which  he  would  be  entitled,  and  while 
he  would  be  named  as  a  defendant,  yet  as  to  the  mortgagors  he 
would  still  stand  in  the  attitude  of  a  plaintiff.  To  say  that 
persons  being  so  jointly  interested  cannot  join  as  plaintiffs, 
but  that  one  must  be  a  plaintiff  and  the  other  a  defendant,  is 
to  sacrifice  substance  to  form.  We  hold,  therefore,  that  the 
demurrer  upon  this  ground  was  properly  overruled.  We  do  not 
intend,  however,  to  decide,  and  do  not  decide,  ^^^  that  where  a 
series  of  notes  are  secured  by  a  mortgage  executed  to  one  per- 
son who  sells  or  disposes  of  some  of  the  notes,  the  persons  hold- 
ing the  separate  notes  can  be  joined  as  plaintiffs.  We  are  not 
required  to  so  hold  in  this  case,  and  we  leave  that  question  for 
our  future  decision  whenever  necessity  requires  it. 

2.  Plaintiffs  further  contend  that  there  was  a  defect  of  par- 
ties ;  that  the  executors  of  the  estate  of  A.  Ludlow  were  nec- 
essary parties  to  the  action,  because  the  sale  of  the  note  by  them 
to  the  plaintiff,  Henry  Ludlow,  was  void;  that  an  executor 
could  not  purchase  the  estate  of  his  testator.  The  fact,  if  it 
existed,  that  the  plaintiff  is  the  same  person  who  was  named  as 
one  of  the  executors,  does  not  appear  upon  the  face  of  the  pe- 
tition. So  far  as  we  are  informed  by  the  pleading  in  this  case, 
the  Henry  Ludlow  named  as  one  of  the  executors  was  not  one 
and  the  same  person  with  Henry  Ludlow  the  plaintiff,  and  we 
will  not  indulge  in  any  presumption  on  that  point  in  order  to 
defeat  the  action,  especially  after  the  rendition  of  the  decree. 
Again,  the  allegation  contained  in  the  petition — that  the  execu- 
tors, by  virtue  of  the  authority  in  them  vested,  sold  and  as- 
signed to  the  plaintiff,  Henry  Ludlow,  for  a  full  and  valuable 
consideration,  the  A.  Ludlow  note;  and  that  Henry  Ludlow, 
the  plaintiff,  is  the  owner  and  holder  thereof — is  a  sufficient 
allegation  of  a  proper  and  legal  sale,  and  raises  the  presumption 
that  all  of  the  steps  necessary  to  invest  the  executors  with  power 
to  sell  the  note  have  been  taken.  This  defense,  if  available  to 
the  mortgagors,  should  have  been  raised  by  an  answer,  and 
could  not  be  raised  by  demurrer.  It  is  further  contended  that 
the  sale  of  the  note  did  not  carry  with  it  the  original  debt. 
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and,  therefore,  said  debt  still  belonged  to  the  estate,  and  the 
executors  of  the  estate  were  necessary  parties.  We  do  not  so 
understand  this  question.  There  is  no  allegation  in  the  petition 
that  any  notes  other  than  the  ones  in  suit  were  ever  given,  and 
the  recitals  contained  in  the  mortgage  itself  do  not  raise  a  pre- 
sumption that  such  was  the  fact.  By  a  fair  construction  of  the 
pleading  it  appears  that  the  notes  in  '*^*^  suit  were  given  as  evi- 
dence of  a  former  indebtedness,  the  mortgage  was  given  to  se- 
cure their  payment,  and  as  a  renewal  of  two  other  mortgages, 
with  a  proviso  that  the  lien  of  said  mortgages  should  be  con- 
tinued over  into  the  new  one,  and  the  giving  of  the  new  mort- 
gage should  not  operate  to  release  the  former  mortgage  liens. 
This  was  for  the  purpose  of  retaining  priority  over  any  other 
liens  which  might  attach  to  the  property.  The  sale  and  trans- 
fer of  the  A.  Ludlow  note  to  Henry  Ludlow  took  with  it  the 
debt,  and,  pro  tanto,  the  mortgage  security  incident  thereto: 
Studebaker  Mfg.  Co.  v.  McCargur,  20  Neb.  500,  30  N.  W.  686; 
Harman  v.  Barhydt,  20  Neb.  625,  631,  31  N.  W.  488;  ^Tiipple 
V.  Fowler,  41  Neb.  675,  689,  60  N.  W.  15;  Cram  v.  Cotrell,  48 
Neb.  646,  648,  58  Am.  St.  Rep.  714,  67  N.  W.  452;  Whitney 
V.  Lowe,  59  Neb.  87,  89,  80  N.  W.  266.  The  allegations  on 
these  points  were  sufficient  to  resist  a  demurrer. 

3.  Plaintiffs  claim  that  this  suit  cannot  be  maintained  upon 
the  notes  and  the  mortgage  described  in  the  petition,  but  must 
be  based  upon  the  original  notes  and  mortgages;  that  the  peti- 
tion, by  not  alleging  plaintiffs'  ownership,  or  other  disposition 
of  the  orijginal  notes,  was  rendered  fatally  defective.  The 
weakness  of  this  contention  is  that  the  petition  does  not  disclose 
that  any  notes  were  ever  given,  other  than  the  ones  described 
therein.  The  allegations  of  the  pleading  taken  in  connection 
with  the  recitals  in  the  mortgage — which  is  made  a  part  thereof 
— fairly  show  that  the  mortgage  in  suit  was  taken  as  a  re- 
newal, and  as  stated  therein,  in  lieu  of  two  certain  mortgages ; 
one  executed  in  1882,  and  the  other  in  1883,  and  of  the  original 
debt  for  borrowed  money  secured  thereby.  This  fairly  raises  a 
presumption  that  the  old  mortgages  were  delivered  up  at  the 
time  of  the  execution  of  the  one  in  suit.  The  fact  that  nothing 
is  said  in  the  petition,  in  the  notes  or  in  the  mortgage  itself, 
about  the  existence  of  any  other  notes  fairly  raises  a  presump- 
tion that  there  were  no  notes  contemporaneous  with  the  old 
mortgages.  It  is  beyond  question  that  whether  the  notes  and 
mortgage  in  suit  were  renewals  simply,  or  whether  they  oper- 
ated as  an  extinguishment  of  the  original  debt,  or  whether  they 
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are  to  be  *^^  considered  as  collateral  thereto,  a  suit  may  be 
instituted  on  them  and  prosecuted  to  a  decree.  The  lapse  of 
nearly  twenty  years  from  and  after  the  date  of  the  original  mort- 
gages raises  the  presumption  that  if  notes  were  given  when  they 
were  executed,  an  action  on  them  is  barred  by  the  statute  of 
limitations,  and  they  no  longer  constitute  a  liability  against  the 
makers.  If  any  such  liability  in  fact  exist,  that  defense  should 
be  raised  by  an  answer,  in  which  it  would  be  necessary  to  allege 
that  such  notes  were  executed  and  delivered;  that  they  were 
payable  to  order  or  bearer ;  that  they  have  been  transferred  to  a 
third  party,  and  that  the  makers  are  still  liable  thereon.  The 
recitals  in  the  mortgage  seem  to  be  sufficient  to  operate  as  an 
extinguishment  of  the  original  notes,  if  there  were  any,  and  the 
facts  stated  in  the  petition  show  that  at  present  no  liability  ex- 
ists thereon.  In  any  event,  the  prosecution  of  this  action  to  a 
decree  has  the  effect  to  extinguish  such  liability  if  it  ever  ex- 
isted. 

We  hold  that  the  facts  stated  in  the  petition  were  sufficient 
to  constitute  a  cause  of  action,  and  we  recommend  that  the  de- 
cree of  the  district  court  be  affirmed. 

Oldham  and  Pound,  CC,  concur. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  decree  of  the  district  court  is  affirmed. 


TJiat  Joint  Mortgagees,  whose  debts  are  several,  may  join  in  a  bill 
to  foreclose,  see  Shirkey  v.  Hanna,  3  Blackf.  403,  26  Am.  Dec.  426. 

A  Transfer  of  One  of  the  Notes  secured  by  a  mortgage  is  an  assign- 
ment pro  tanto  of  the  mortgage:  State  Bank  v.  Mathews,  45  Neb. 
659,  50  Am.  St.  Eep.  565.  And  see  Northern  Cattle  Co.  v.  Munro,  83 
Minn.  37,  85  Am.  St.  Kep.  444. 
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HAETFOED  FIEE  INSUEANCE  COMPANY  v.  HOK 

[66  Neb.  555,  92  N.  W.  746.] 

ARBITEATION— Ouster  of  Courts.— An  Agreement  between 
the  parties  to  a  contract  that  neither  shall  maintain  a  suit  thereon 
after  breach,  any  difference  to  be  settled  by  arbitration,  is  without 
binding  force,  as  tending  to  oust  the  jurisdiction  of  the  courts,  (v. 
726.)  ^ 

AEBITEATION— Agreement  for,  When  Unenforceable.— An 
agreement  for  arbitration  which  ousts  the  courts  of  jurisdiction  of 
some,  though  not  all,  of  the  questions  that  may  grow  out  of  a  con- 
tract between  the  parties,  is  unenforceable,     (p.   732.) 

INSURANCE— Agreement  for  Arbitration.— Where  a  fire  in- 
surance policy  provides  that  the  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the  time  of  a  loss,  a  stipula- 
tion that  in  case  the  insurer  and  insured  cannot  agree  as  to  the 
amount  of  a  loss,  the  question  shall  be  submitted  to  arbitration,  is 
unenforceable,  as  tending  to  oust  the  courts  of  their  jurisdiction. 
(p.  733.) 

Genio  M.  Lambertson,  Frank  M.  Hall,  Carlton  C.  Marlay  and 
Barger  &  Hicks,  for  the  plaintiff  in  error. 

Halleck  F.  Eose  and  Wilmer  B.  Comstock,  for  the  defendant 
in  error. 

Charles  J.  Greene,  Ealph  W.  Breckenridge  and  John  C. 
Kinsler,  amici  curiae. 

*^^  KIEKPATEICK,  C.  This  is  an  action  brought  to 
recover  for  a  loss  claimed  to  have  accrued  under  a  policy  of 
insurance.  The  insured  ^'"*  had  judgment  below,  and  the  case 
i3  brought  to  this  court  upon  error  by  the  insurance  company. 
The  single  question  presented  and  requiring  consideration  is 
the  validity  of  a  provision  in  the  policy  making  a  submission  of 
the  question  of  the  amount  of  loss  to  arbitrators,  and  an  award 
thereon,  a  condition  precedent  to  the  right  to  maintain  an  ac- 
tion. The  agreement  providing  for  arbitration  is  as  follows: 
"In  the  event  of  disagreement  as  to  the  amount  of  the  loss  the 
same  shall,  as  above  provided,  be  ascertained  by  two  competent 
and  disinterested  appraisers,  the  insured  and  this  company  each 
selecting  one,  and  the  two  so  chosen  shall  first  select  a  competent 
and  disinterested  umpire;  the  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  separately  sound  value 
and  damage,  and,  failing  to  agree,  shall  submit  their  differences 
to  the  umpire;  and  the  award  in  writing  of  any  two  shall  de- 
termine the  amount  of  such  loss No  suit  or  action  on 
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this  policy  for  the  recovery  of  any  claim  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after  full  compliance  by  the 
insured  with  all  the  foregoing  requirements."  It  has  been  ably 
and  earnestly  contended  in  briefs  of  counsel  and  in  the  argument 
at  the  bar,  that  there  is  nothing  in  the  provision  quoted  contrary 
to  sound  public  policy,  or  contrary  to  the  prior  decisions  of  this 
court,  and  that  it  ought,  therefore,  to  be  given  full  force,  ren- 
dering a  refusal  on  the  part  of  the  insured  to  arbitrate  a  good 
plea  in  bar  to  the  action. 

It  is  an  incident  of  every  contract  that  a  breach  on  the  part 
of  one  of  the  parties  thereto  gives  to  the  other  a  cause  of  action 
enforceable  in  a  court  of  law  or  equity;  and  an  agreement  be- 
tween parties  to  a  contract  that  neither  shall  maintain  a 
suit  thereon  after  breach — any  differences  to  be  settled  by 
arbitration — is  without  binding  force,  as  tending  to  oust  the 
jurisdiction  of  the  courts.  The  doctrine  is  stated  by  Mr.  Justice 
Hunt  in  Home  Ins.  Co.  v.  Morse,  20  Wall.  (U.  S.)  445,  451, 
22  L.  ed.  365-368,  as  follows:  "Every  citizen  is  entitled  to 
resort  to  all  the  courts  of  the  country,  and  to  invoke  the  pro- 
tection which  all  the  laws  or  all  those  courts  ^^'^  may  afford 
him.     A  man  may  not  barter  away  his  life  or  his  freedom,  or 

his  substantial  rights In  a  civil  case  he  may  submit  his 

particular  suit  by  his  own  consent  to  an  arbitration,  or  to  the 
decision  of  a  single  judge.  So  he  may  omit  to  exercise  his  right 
to  remove  his  suit  to  a  federal  tribunal,  as  often  as  he  thinks  fit, 
in  each  recurring  case.  In  these  aspects  any  citizen  may,  no 
doubt,  waive  the  rights  to  which  he  may  be  entitled.  He  can- 
not, however,  bind  himself  in  advance  by  an  agreement,  which 
may  be  specifically  enforced,  thus  to  forfeit  his  rights  at  all 
times,  and  on  all  occasions,  whenever  the  case  may  be  pre- 
sented." The  case  quoted  from  involved  the  validity  of  a  con- 
tract between  the  state  of  Wisconsin  and  the  Home  Insurance 
Company  of  New  York,  by  which  the  latter  agreed,  in  compliance 
with  a  statute  of  Wisconsin,  not  to  remove  any  suit  brought 
against  it  in  the  state  courts  for  trial  into  the  federal  courts, 
and  the  agreement  was  held  to  be  nonenf  orceable.  That  decision 
announced  the  proposition  that  a  party  might,  in  any  particular 
case,  waive  his  right  to  remove  his  suit  to  the  federal  courts,  but 
that  he  could  not  in  advance,  by  agreement,  bind  himself  that 
in  case  a  '"^^  future  suit  should  arise,  he  would  not  avail  him- 
self of  the  right  to  remove  it  to  such  courts,  because  every  man 
is  entitled  to  resort  to  all  the  courts  and  invoke  their  protection, 
and  cannot  be  held  to  an  agreement  to  enforce  which  would 
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result  in  depriving  him  of  a  substantial  right  guaranteed  by  the 
law.  The  provision  found  in  the  constitution  of  the  state  (Bill 
of  Rights,  sec.  13 )  embodies  the  same  general  proposition :  "All 
courts  shall  be  open,  and  every  person,  for  any  injury  done  him 
in  his  lands,  goods,  person  or  reputation,  shall  have  a  remedy 
by  due  course  of  law,  and  justice  administered  without  denial  or 
delay."  Thus  it  will  be  seen  that  a  stipulation  that  no  suit  shall 
be  maintainable  upon  the  contract  after  breach  is  void.  This 
proposition,  we  understand,  is  conceded  in  the  case  at  bar ;  and  if 
the  stipulation  above  quoted  results  in  ousting  the  courts  of 
jurisdiction,  it  must  be  held  unenforceable. 

But  it  is  contended  that  the  provision  does  not  contemplate 
ousting  the  jurisdiction  of  the  courts;  that  the  contract  merely 
provides  for  an  adjustment  by  arbitration  of  the  amount  of  the 
loss,  leaving  the  question  of  liability  to  be  adjudicated  in  the 
usual  channel  of  the  courts.  Between  this  kind  of  stipulation,  it 
is  said,  and  one  providing  for  the  submission  of  all  matters  in 
dispute,  including  the  question  of  liability,  there  is  a  definite 
distinction — the  former  valid  and  enforceable,  the  other  ad- 
mittedly opposed  to  the  policy  of  the  law.  The  theory  of  plain- 
tiff in  error  is  that  under  such  a  stipulation  in  the  contract,  the 
award  becomes  a  condition  precedent  to  the  right  of  action ;  that 
no  cause  of  action  accrues  until  the  arbitrators  have  made  an 
award.  Such  an  agreement,  it  is  contended,  does  not  oust  the 
courts  of  jurisdiction,  for  the  reason  that  parties  are  at  liberty 
to  contract  that  in  the  event  of  unliquidated  damages  arising 
from  contract,  such  damages  shall  be  liquidated  and  ascertained 
by  a  given  mode;  both  parties  binding  themselves  to  refer  that 
question  to  a  private  tribunal  of  their  own  selection,  clothing 
that  tribunal  with  power  finally  and  conclusively  to  adjudicate 
that  question.  Stated  in  other  terms,  the  contention  of  plaintifi! 
in  ^^^  error  amoimts  to  a  concession  that  the  parties  cannot 
bind  themselves  to  settle  the  question  whether  the  company  is 
liable  at  all  in  this  manner,  because  the  policy  of  the  law  forbids 
such  an  agreement,  but  that  they  are  free  to  stipulate  that  the 
amount  of  the  loss  shall  be  ultimately  decided  by  a  mode  agreed 
upon,  other  than  a  resort  to  the  courts.  If  this  distinction  is 
sound,  the  arbitration  and  award  must  be  held,  in  accordance 
with  the  plain  reading  of  the  agreement,  a  condition  precedent 
to  a  right  of  action.  If,  on  the  contrary,  there  is  no  real  or  sub- 
stantial distinction  in  principle  between  an  agreement  to  refer 
the  whole  controversy  and  an  agreement  to  refer  only  a  partic- 
ular part  of  it,  the  agreement  under  consideration  must,  of 


728  American  State  Eeports,  Vol.  103.     [Nebraska, 

course,  be  held  to  come  within  the  doctrine  prohibiting  agree- 
ments which  oust  the  courts  of  jurisdiction.  An  agreement, 
as  we  have  already  seen,  that  neither  party  should  maintain  an 
action  on  a  contract  either  at  law  or  in  equity — any  controversy 
to  arise  to  be  referred  to  arbitration — cannot  be  enforced,  upon 
the  theory  that  the  powers  of  all  the  courts  may  always  be  in- 
voked by  every  citizen  for  the  protection  of  his  rights;  that  the 
enforcement  of  a  valid  and  subsisting  cause  of  action  is  a  sub- 
stantial right;  and  that  he  cannot  be  held  to  have  bartered  that 
away  by  any  agreement  made  before  it  arose.  Upon  principle, 
therefore,  we  assume  it  to  be  true  that  an  agreement  by  which  the 
parties  thereto  bind  themselves  to  refrain  from  resorting  to 
the  courts  for  the  adjudication  of  a  cause  of  action  to  arise  be- 
tween them  in  the  future  is  void,  and  the  real  question  in  this 
case  is  whether  this  principle  has  been  violated  by  the  arbitra- 
tion agreement  pleaded. 

In  the  contract  upon  which  this  action  is  brought,  plaintiff 
in  error  agrees  to  be  liable  not  beyond  the  actual  cash  value  of 
the  property  at  the  time  any  loss  or  damage  occurs.  To  the 
extent  of  such  loss  or  damage,  it  does  not  question  its  liability. 
Further  than  this  there  is  nothing  in  the  contract  by  which  the 
liability  of  the  company  is  indicated.  All  the  residue  of  the 
clause  relates  to  the  mode  ^®**  of  ascertaining  or  estimating  the 
**actual  cash  value  of  the  property  at  the  time  any  loss  or  dam- 
age occurs.''  The  contract  further  provides :  "In  the  event  of 
disagreement  as  to  the  amount  of  loss,  the  same  shall,  as  above 
provided,  be  ascertained"  by  appraisers;  indicating  the  manner 
of  their  selection  and  the  rules  to  govern  their  deliberations. 
The  award  of  the  appraisers,  of  course,  not  being  subject  to 
review  by  a  court  of  law  or  equity,  and  being  unimpeachable 
except  for  fraud,  becomes  conclusive  of  the  question  of  the 
amount  of  the  loss.  It  is,  therefore,  apparent  that,  so  far  as 
the  question  of  the  amount  of  the  loss  is  concerned,  the  party 
has,  by  the  agreement  into  which  he  has  entered,  closed  up  all 
access  to  the  courts.  The  agreement  to  arbitrate  contemplates  a 
reservation  by  the  company  and  the  insured  of  the  question  of 
liability  in  any  event.  Inasmuch  as  it  is  not  to  be  assumed  that 
the  company  would  go  to  the  trouble  of  an  expensive  arbitration 
of  the  amount  of  the  loss,  bearing  its  share  of  the  cost,  unless 
it  was  ready  to  concede  its  liability  for  some  loss,  the  presump- 
tion would  naturally  be  that  when  arbitration  of  the  loss  is  once 
undertaken,  the  extent  of  the  loss  is  the  question  of  chief  im- 
portance to  all  concerned.     But  even  if  the  question  of  the  com- 
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pany's  liability  is  not  in  every  instance  tacitly  conceded  by  enter- 
ing into  arbitration  of  the  amount  of  the  loss,  it  is  certain  that 
in  some  instances  this  would  be  the  ease;  and  in  every  such  in- 
stance, at  least,  all  of  the  rights  at  stake  between  the  parties 
would  be  wholly  and  exclusively  in  the  hands  of  a  private 
tribunal,  to  be  finally  adjudicated  by  them,  in  compliance  with 
a  contract  entered  into  long  before  any  dispute  had  arisen,  and 
before  the  parties  knew  that  any  dispute  would  arise.  Now,  in 
a  case  such  as  that  supposed,  the  company  tacitly  or  expressly 
admitting  its  liability,  what  would  be  the  question  for  settle- 
ment? Namely,  the  extent  of  the  company's  liability,  measured 
*^y  the  actual  cash  value  of  the  property  at  the  time  any  loss  or 
damage  occurs.'^  Is  it  not  a  matter  of  very  substantial  interest 
to  the  parties  that  this  question  should  be  settled  ^^^  rightly? 
A  settlement  of  the  matter  upon  a  basis  which  would  give  to 
the  insured  an  amount  either  too  small  or  too  large  would  be 
for  one  of  the  parties  to  suffer,  just  to  that  extent,  a  deprivation 
of  his  property  rights.  But,  it  is  said,  the  parties  have  agreed 
upon  that  mode  of  settlement,  and  if  one  or  the  other  should 
suffer  such  a  deprivation,  it  must  be  held  to  come  within  the 
reasonable  and  necessary  intendments  of  the  contract.  The  an- 
swer is  that  the  courts  of  law,  established  and  maintained  by 
society,  with  all  the  safeguards  surrounding  their  administration 
of  justice,  are  constituted  and  maintained  for  the  specific  pur- 
pose of  settling  just  such  differences.  A  jury  may  or  may  not 
be  as  competent  and  skillful  in  arriving  at  the  exact  amount  of 
the  loss  as  would  be  a  board  selected  by  the  parties  themselves ; 
but  the  law  gives  to  either  party  the  right  to  have  a  jur}^,  safe- 
guarded by  all  the  machinery  of  a  duly  constituted  court  of 
justice,  pass  upon  that  question;  and  to  this  effect  the  constitu- 
tion (Bill  of  Eights,  sec.  6),  has  provided:  "The  right  of  trial 
by  jury  shall  remain  inviolate."  It  may  be  readily  admitted 
that  in  such  a  case,  after  it  has  arisen,  the  party  may  submit 
this  particular  question  by  his  own  consent  to  arbitration,  or 
to  the  decision  of  a  single  judge.  But  we  cannot  see  upon  what 
principle  his  agreement,  made  in  advance,  and  binding  himself 
before  this  right  accrues  to  forfeit  it  after  it  docs  accrue,  can  be 
specifically  enforced  against  him.  To  so  enforce  it  wonld  be 
tantamount  to  saying  that  while  parties  cannot  by  contract 
barter  away  all  of  their  substantial  rights  which  may  later  be 
involved  in  controversy  between  them,  they  can  make  a  severance 
and  barter  away  the  one  which  is  likely  to  be  of  chief  signi- 
ficance when  the  controversy  does  finally  arise. 
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If  the  position  contended  for  be  correct,  the  principle  would 
apply  to  all  contracts.  Should  a  person  or  corporation,  employ- 
ing a  large  number  of  servants,  in  each  contract  of  employment 
stipulate  that  in  case  of  personal  injury  to  the  servant  during 
employment,  the  amount  of  damage  should  be  submitted  for 
arbitration  to  a  board  of  °®^  physicians,  their  determination  of 
that  question  to  be  final  and  conclusive,  the  question  of  liability 
to  remain  for  the  determination  of  the  courts,  it  will  hardly  be 
contended  that  such  an  agreement  would  be  enforced;  yet  the 
principle  involved  would  be  identical  with  that  in  the  case  at  bar. 
To  recognize  the  existence  of  such  a  distinction  would,  it  seems 
to  us,  be  a  plain  evasion  of  a  salutary  doctrine  firmly  imbedded 
in  the  law — that  courts  will  not  lend  their  aid  in  the  enforcement 
of  contracts  the  effect  of  which  would  be  to  close  their  doors  to 
suitors  who  would  otherwise  be  entitled  to  their  protection. 

In  Home  Ins.  Co.  v.  Morse,  20  Wall.  (U.  S.)  445,  450,  22  L. 
ed.  365-368,  is  found  this  language:  "Should  a  citizen  of  New 
York  enter  into  an  agreement  with  the  state  of  Wisconsin,  upon 
whatever  consideration,  that  he  would  in  no  case,  when  called 
into  the  courts  of  that  state  or  the  federal  tribunals  within  it, 
demand  a  jury  to  determine  any  rights  of  property  that  might  be 
called  in  question,  but  that  such  rights  should  in  all  such  cases  be 
submitted  to  arbitration  or  to  the  decision  of  a  single  judge,  the 
authorities  are  clear  that  he  would  not  thereby  be  debarred  from 
resorting  to  the  ordinary  legal  tribunals  of  the  state."  And  if 
a  citizen  of  New  York  could  not  be  held,  upon  principle  or  au- 
thority, to  such  a  contract  as  that  supposed  with  the  state  of 
Wisconsin,  it  seems  to  us  equally  clear  that  he  could  not  be 
held  to  a  contract  with  a  citizen  of  that  state,  binding  himself, 
in  any  suit  thereafter  to  arise  between  them,  not  to  demand  a 
jury  trial  to  determine  any  rights  of  property  that  might  be 
called  into  question,  but  that  such  rights  should,  in  any  case 
to  arise,  be  submitted  to  arbitration  or  to  the  decision  of  a  sin- 
gle judge.  Yet  the  latter  is,  according  to  our  view,  in  effect, 
the  contract  under  consideration  in  the  case  at  bar;  and  we  are 
of  opinion  that  it  cannot  be  enforced,  and  that  it  is  revocable  by 
either  party  at  any  time  before  arbitration  is  had. 

We  are  not  unmindful  of  the  fact  that  there  are  many  cases 
in  both  federal  and  state  courts  recognizing  the  distinction 
^^^  sought  to  be  maintained  here.  These  decisions  are  for  the 
most  part  based  upon  Scott  v.  Avery,  5  H.  L.  Cas.  (Eng.) 
811,  decided  in  1856.  That  was  a  case  involving  marine  insur- 
ance, where  the  contract  provided  that  the  loss,  as  to  amount. 
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must  first  be  settled  by  what  was  styled  a  "committee/'  which 
seems  to  have  been  a  board  of  officers  of  the  insurance  company, 
but  if  a  difference  should  arise  between  the  insured  and  the 
committee,  such  difference  should  be  referred  to  arbitration — 
the  award  of  the  arbitrators  to  be  final — with  the  further  provi- 
sion that  if  the  insured  refused  to  accept  the  settlement  made 
by  the  committee,  the  obtaining  of  the  decision  of  the  arbitrators 
was  a  condition  precedent  to  the  maintaining  of  an  action.  In 
that  case  it  was  conceded  by  all  the  lords  that  it  had  become 
the  settled  law  that  a  contract  which  required  all  questions  in 
controversy  to  be  submitted  to  arbitrators,  whose  award  should 
be  final,  was  void,  as  a  contract  tending  to  oust  the  courts  of 
their  jurisdiction,  and  for  that  reason  contrary  to  public  policy; 
but  it  was  held  by  a  majority  of  the  lords  that  the  provision  in 
the  policy  was  valid  because  it  only  required  that  the  question 
of  amount  be  submitted  to  arbitration.  We  have  made  a  very 
careful  examination  of  the  arguments  advanced  in  the  several 
opinions  given  by  the  lords  in  support  of  the  conclusion  reached 
by  the  majority,  and  with  all  due  respect,  are  forced  to  the  con- 
clusion that  the  position  taken  is  unsound.  The  distinction 
urged  does  not  seem  to  have  any  solid  foundation  upon  which 
to  rest.  The  real  question  is:  Will  parties  be  bound  by  a  con- 
tract to  settle  differences  by  an  arbitration  which  shall  be  final, 
and,  by  stipulation  entered  into  when  the  contract  is  formed, 
deprive  themselves  of  the  right  to  the  protection  of  the  courts? 
Suppose,  in  a  controversy  arising  upon  a  loss  sustained  under  an 
insurance  policy,  three  distinct  questions  are  presented  for  de- 
termination. It  is  conceded  by  all  parties  that  an  agreement 
to  submit  all  of  the  questions  to  arbitration  is  against  public 
policy  and  void.  Upon  what  sound  reason  can  it  be  said  that 
an  agreement  to  submit  one  or  two  of  the  questions  in  contro- 
versy ^*^  can  be  sustained?  As  we  have  seen,  the  one  or  two 
questions  may  be  the  questions  of  vital  importance,  and  the 
third  question  may  sink  into  insignificance,  or  may  be  entirely 
eliminated  by  the  arbitration  of  the  two  questions.  Or  sup- 
pose ten  questions  are  in  controversy:  Will  the  courts  say  that 
a  contract  to  submit  nine  is  valid  and  will  be  enforced,  so  long 
as  the  party  has  one  question  left,  concerning  which  he  has  a 
right  to  be  heard  in  the  courts?  Of  course,  the  one  remaining 
question  may  be  of  minor  importance,  and  the  party  may  not 
desire  to  go  into  the  courts  upon  that.  Yet  so  long  as  the  con- 
tract does  not  deprive  him  of  the  right  to  go  into  the  courts  upon 
all  the  questions  involved,  it  is  valid  and  will  be  enforced.     It 
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seems  clear  to  us  that  an  agreement  which  deprives  a  party  of  a 
right  to  the  protection  of  the  courts  upon  a  single  question, 
which  may  be  the  question  of  greatest  importance  in  the  con- 
troversy, violates  the  principle  involved  to  the  same  extent  as 
would  an  agreenlent  requiring  all  matters  to  be  submitted.  If 
we  say  that  an  agreement  to  submit  one  question  to  arbitrators 
is  valid,  then  there  is  no  middle  ground  upon  which  to  stand. 
If  one  question  can  be  submitted,  and  the  determination  of  the 
arbitrators  be  final,  then  all  questions  involved  can  upon  the 
same  principle  be  submitted.  The  distinction  made  by  the 
learned  lords  in  Scott  v.  Avery,  5  H.  L.  Cas.  818,  does  not  rest 
upon  sound  principles.  It  is  a  difference  in  degree  rather  than 
in  kind. 

The  question  was  passed  upon  by  this  court  in  German- Amer- 
ican Ins.  Co.  V.  Etherton,  25  Neb.  505,  41  N.  W.  406.  The 
policy  in  that  case,  among  other  things,  contained  the  following 
provision :  "It  is  expressly  stipulated  by  the  parties  hereto  that 
no  suit  or  action  against  this  company  shall  be  sustained  in 
any  court  of  law  or  chancery  until  after  an  award  shall  have 
been  obtained  fixing  the  amount  of  such  claims,  in  the  manner 
above  provided.^'  Eeese,  C.  J.,  in  considering  this  clause  in  the 
policy,  said :  "As  to  the  first  of  the  above-quoted  clauses  we  ap- 
prehend that  there  is  practically  no  dispute  but  that  the  whole 
provision  is  void,''  In  the  syllabus  in.  that  case  it  is  said :  *'A 
provision  in  a  ^^^  policy  that  no  suit  or  action  against  the  in- 
surer 'shall  be  sustained  in  any  court  of  law  or  chancery  until 
after  an  award  shall  have  been  obtained'  by  arbitration,  'fixing 
the  amount'  due  after  loss,  is  void,  the  effect  of  such  provision 
being  to  oust  the  courts  of  their  legitimate  jurisdiction."  It 
is  said  by  counsel  for  plaintiff  in  error  that  the  loss  in  the  case 
arose  from  the  destruction  of  a  dwelling-house  and  contents,  and 
that  the  clause  quoted  in  the  policy  was  void  as  being  contrary 
to  the  valued  policy  law,  and  that  while  the  decision  in  that 
case  was  correct,  the  learned  judge  writing  the  opinion  gave  a 
wrong  reason.  In  this  counsel  is  in  error.  The  valued  policy 
law  took  effect  July  1,  1889,  while  the  policy  considered  in  that 
case  was  written  December  21,  1886. 

The  question  under  consideration  has  been  more  or  less  di- 
rectly involved  in  the  following  cases:  Union  Ins.  Co.  v.  Bar- 
wick,  36  Neb.  223,  54  N.  W.  519;  Home  Fire  Ins.  Co.  v.  Bean, 
42  Neb.  537,  47  Am.  St.  Eep.  711,  60  N.  W.  907;  Insurance 
Co.  of  North  America  v.  Bachler,  44  Neb.  549,  62  N.  W.  911; 
Home  Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  138,  53  Am.  St.  Eep. 
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521,  66  K  W.  278 ;  Schrandt  v.  Young,  62  Neb.  254,  86  N.  W. 
1085.  And  the  doctrine  has  been  assumed  to  be  firmly  estab- 
lished in  the  body  of  our  law;  but  because  of  the  very  earnest 
and  able  manner  in  which  the  doctrine  has  been  challenged  by 
counsel  for  plaintiff,  and  the  authorities  cited  from  various 
courts  entitled  to  fair  consideration,  we  have  seen  fit  to  re- 
examine the  question ;  but  we  cannot,  on  principle,  see  any  valid 
reason  why  a  doctrine  which  has  stood  for  many  years,  and 
which  has  become  a  rule  of  property,  should  now  be  abandoned. 
On  the  contrary,  we  can  see  many  reasons  why  it  should  be  ad- 
hered to. 

From  what  has  been  said  it  follows  thaf  the  judgment  of  the 
district  court  should  be  affirmed,  and  it  is  therefore  recom- 
mended that  the  same  be  done. 

Hastings,  C,  concurs. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  affirmed. 


The  Doctrine  of  the  Principal  Case  is  supported  by  the  subsequent 
case  of  Phoenix  Ins.  Co.  v.  Zlotky,  66  Neb.  584,  92  N.  W.  736,  wherein 
Commissioner  Oldham  says: 

"The  only  question  arising  in  the  case  that  wo  are  seriously  urged 
to  examine  is  that  the  refusal  of  the  assured  to  comply  with  what 
is  termed  the  'appraisal  clause'  in  the  different  policies  of  insurance 
should  abate  this  suit.  The  different  policies  involved  in  this  con- 
troversy are  written  upon  what  is  known  as  the  'New  York  Standard 
Form,'  and  each  contains,  among  other  ttings,  the  following  pro- 
visions:  'This  company  shall  not  be  liable  beyond  the  actual  cash 

value  of  the  property  at  the  time  any  loss  or  damage  occurs 

In  the  event  of  disagreement  as  to  the  amount  of  the  loss  the  same 
shall,  as  above  provided,  be  ascertained  by  two  competent  and  dis- 
interested appraisers,  the  insured  and  this  company  each  selecting 
one,  and  the  two  so  chosen  shall  first  select  a  competent  and  disinter- 
ested umpire;  the  appraisers  together  shall  then  estimate  and  appraise 
the  loss,  stating  separately  sound  value  and  damage,  and  failing  to 
agree,  shall  submit  their  differences  to  the  umpire;  and  the  award 

in  writing  of  any  two  shall  determine  the  amount  of  such  loss 

No  suit  or  action  on  this  policy,  for  the  recovery  of  any  claim,  shall 
be  sustainable  in  any  court  of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing  requirements.' 

"It  is  conceded  at  the  outset  by  counsel  for  the  insurance  com- 
panies that  if  the  agreement  had  been  for  the  arbitration  of  the 
whole  question  of  liability,  it  would  be  against  public  policy  and 
void;    but   it   is   contended   that   a   different   rule   applies  when   the 
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agreement  is  for  the  arbitration  of  but  one  question,  i,  e.,  the  amount 
of  damage.  Numerous  cases  are  cited  from  both  the  state  and  fed- 
eral courts  tending  to  support  this  contention;  the  reasoning  of  all 
the  cases  being  founded  on  the  leading-  case  of  Scott  v.  Avery,  5 
H.  L.  Cas.  (Eng.)  811— a  decision  rendered  in  1856.  The  keynote 
of  this  decision  was  sounded  by  Lord  Chancellor  Cranworth  in  one 
of  the  majority  opinions,  when  he  said,  referring  to  the  agreement 
to  arbitrate  the  amount  of  the  loss,  that  it  was  the  intention  that 
no  right  of  action  should  accrue  until  the  amount  of  loss  had  been 
ascertained  according  to  the  mode  pointed  out  in  the  policy,  and — 
using  his  exact  language — 'that  the  right  of  action  should  be,  not 
for  what  a  jury  should  say  was  the  amount  of  the  loss,  but  for 
what  the  persons  designated  in  that  particular  form  of  agreement 
should  so  say.'  Long  after  the  announcement  of  the  opinion  in  Scott 
V.  Avery,  5  H.  L.  Cas.  (Eng.)  811,  the  people  of  the  state  of  Nebraska 
adopted  a  constitution  containing  a  Bill  of  Eights,  enumerated 
among  which  were  that  'the  right  of  trial  by  jury  shall  remain  in- 
violate' (Const.,  art.  1,  see.  6);  and  that  'all  courts  shall  be  open, 
and  every  person,  for  any  injury  done  him  in  his  lands,  goods,  person 
or  reputation,  shall  have  a  remedy  by  due  course  of  law'  (Const.,  art. 
1,  sec.  13).  After  the  adoption  of  our  constitution,  a  question  sim- 
ilar to  the  one  in  the  case  at  bar  was  presented  to  this  court  in  the 
case  of  German- American  Ins.  Co.  v.  Etherton,  25  Neb,  505,  41  N.  W. 
406;  and  the  rule  was  announced  that  'a  provision  in  a  policy  that 
no  suit  or  action  against  the  insurer  "shall  be  sustained  in  any 
court  of  law  or  chancery  until  after  an  award  shall  have  been  ob- 
tained" by  arbitration,  "fixing  the  amount"  due  after  loss,  is  void, 
the  effect  of  such  provision  being  to  oust  the  courts  of  their  legiti- 
mate jurisdiction.'  This  rule  has  been  followed  with  approval  in 
Union  Ins.  Co.  v.  Barwi&k,  36  Neb.  223,  54  N.  W.  223;  Home  Fire 
Ins.  Co.  V.  Bean,  42  Neb.  537,  47  Am.  St.  Eep.  711,  60  N.  W.  907; 
National  Masonic  Acct.  Assn.  v.  Burr,  44  Neb.  256,  258,  62  N.  W. 
466;  Insurance  Co.  of  North  America  v.  Bachler,  44  Neb.  549,  62 
N.  W.  911;  Home  Fire  Ins.  Co.  v.  Kennedy,  47  Neb.  138,  53  Am.  St. 
Eep.  521,  66  N.  W.  278.  And  in  the  late  case  of  Schrandt  v.  Young, 
62  Neb.  254,  266,  86  N.  W.  1085,  it  was  said,  by  Pound,  C:  'Whatever 
distinction  may  be  made  elsewhere  between  arbitration  generally 
and  arbitration  as  to  damages  only,  it  is  well  settled  in  this  state 
that  a  provision  in  a  contract  requiring  arbitration,  whether  of  all 
disputes  arising  under  the  contract,  or  only  of  the  amount  of  loss  or 
damage  sustained  by  the  parties  thereto,  will  not  be  enforced,  and 
that  refusal  to  arbitrate  is  not  available  to  the  parties  in  an  action 
growing  out  of  the  contract.'  We  cannot  agree  with  counsel  for 
the  insurance  companies  that  this  long  line  of  decisions  rests  on  a 
mere  dictum  of  the  court  in  the  case  of  German-American  Ins.  Co. 
V.  Etherton,  25  Neb.  505,  41  N.  W.  406,  and  that  the  question  now  at 
issue  was  not  properly  before  the   court  in  that   case.     It   appears 
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from  the  statement  contained  in  the  opinion  in  the  last-named  case 
that  the  suit  was  brought  on  a  policy  of  insurance  covering  a  house 
and  contents,  which  contained  a  condition  similar  to  the  so-called 
appraisal  clauses  in  the  policies  now  before  us.  That  decision  was 
rendered  before  the  valued  policy  law  was  adopted  in  this  state, 
so  that  there  would  be  the  same  reason  for  arbitrating  the  value  of 
the  house  at  that  time  that  would  now  exist  for  the  arbitration  of 
the  value  of  the  stock  of  goods  destroyed  by  fire.  The  right  of  ap- 
praisal, as  a  condition  precedent  to  the  right  of  action  in  a  court  of 
law,  was  an  issue  as  well  defined  in  German-American  Ins.  Co.  v. 
Etherton,  25  Neb.  505,  41  N.  W.  406,  as  it  is  in  the  case  now  pending; 
and  the  rule  in  that  case,  instead  of  announcing  a  mere  dictum, 
is  a  solemn  adjudication  of  a  question  then  in  issue  before  the  court. 
We  have  no  disposition  to  change  a  rule  of  this  court  which  is  in 
harmony  with  the  genius  and  spirit  of  our  constitution,  and  which 
has  entered  into  every  contract  of  insurance  made  in  this  state 
since  its  announcement,  sixteen  years  ago,  merely  for  the  purpose 
of  putting  ourselves  in  closer  touch  with  the  house  of  lords.  There 
is  no  better  reason  for  upholding  a  contract  that  in  advance  ousts 
the  jurisdiction  of  a  court  of  law  from  finding  the  amount  of  damage 
in  a  dispute  between  assured  and  insurer,  than  there  would  be  for 
upholding  contracts  ousting  the  jurisdiction  of  courts  on  any  other 
question  that  might  arise  between  them;  and  whenever  we  say  that 
the  jurisdiction  of  courts  may  be  contracted  away  in  advance  on  apy 
question,  we  open  a  leak  in  the  dike  of  constitutional  guaranties  which 
might  some  day  carry  all  away.'* 

Commissioner  Pound,  in  a  concurring  opinion,  added:  "I  do  not 
think  the  constitutional  provision  with  reference  to  trial  by  jury 
has  any  bearing  upon  the  question  involved  in  this  case.  The  same 
provision  is  to  be  found  in  the  constitution  of  the  United  States  and 
in  the  constitutions  of  the  several  states.  Notwithstanding  these 
provisions  and  the  jealousy  with  which  the  right  of  trial  by  jury  is 
guarded  by  the  federal  courts,  those  courts  and  most  of  the  state 
courts  uphold  the  distinction  between  an  agreement  to  arbitrate  the 
whole  matter  in  dispute  and  an  agreement  for  arbitration  of  the 
amount  of  loss  or  damage  only,  as  made  in  the  case  of  Scott  v.  Avery. 
Were  the  question  a'new  one,  I  do  not  believe  this  court  would  take 
the  stand  to  which  it  is  now  committed.  But  every  court,  in  the 
course  of  time,  develops  some  peculiar  doctrines  with  respect  to 
which  it  differs  from  others  of  co-ordinate  jurisdiction.  Where  these 
peculiar  doctrines  work  no  harm,  certainty  and  consistency  are  no 
less  important  than  agreement  with  other  courts.  The  rule  in  ques- 
tion has  been  announced  so  many  times  that  it  may  be  said  to  have 
entered  into  the  contracts  in  force  in  this  state,  and  is  commonly 
understood  by  all  persons  to  govern  the  agreements  which  they  make. 
It  is  by  no  means  a  bad  rule,  and  I  see  no  reason  to  believe  that 
it  operates  unjustly.'* 
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For  Other  Authorities  discussing  the  question  involved  in  the  prin- 
cipal case,  see  Randall  v.  American  Fire  Ins.  Co.,  10  Mont.  340,  24 
Am.  St.  Eep.  50;  Niagara  etc.  Ins.  Co.  v.  Bishop,  154  111.  9,  45  Am. 
St.  Eep.  105;  Fisher  v.  Merchants'  Ins.  Co.,  95  Me.  486,  85  Am.  St. 
Kep.  428;  note  to  Commercial  Union  Assur.  Co.  v.  Hocking,  2  Am.  St. 
Bep.  565-572. 


HASLACH  V.  WOLF. 

[66  Neb.  600,  92  N.  W.  574.] 

BILLS  AND  NOTES  "With  Exchange"— Negotiability.— A 
note  is  not  rendered  non-negotiable  by  an  agreement  to  pay  the  sum 
specified  "with  exchange"  on  a  place  other  than  the  place  of  pay- 
ment,    (p.  738.; 

McAllister  &  Cornelius,  for  the  plaintifc  in  error. 

James  G.  Eeeder  and  K.  W.  Hobart,  for  the  defendant  in 
error. 

«>o  POUND,  C.  In  Garnett  v.  Meyers,  65  Neb.  280,  91  N. 
W.  400,  this  court  expressly  left  open  the  much  vexed  question 
whether  a  note  or  bill  for  the  payment  of  a  certain  sum  "with 
exchange"  is  rendered  non-negotiable  by  the  agreement  to  pay 
exchange.  The  subject  has  been  discussed  exhaustively  in  a 
number  of  recent  cases,  and,  now  that  the  question  is  squarely 
presented,  we  have  only  to  range  ourselves  upon  the  one  side 
or  the  other  and  indicate  our  reasons  briefly.  Most  of  the 
text- writers  have  held  tliat  such  a  stipulation  has  no  effect  upon 
the  negotiability  of  the  instrument :  1  Daniel  on  Negotiable  In- 
struments, sec.  54;  1  Eandolph  on  **^  Commercial  Paper,  sec. 
200 ;  Tiedeman  on  Commercial  Paper,  sec.  28a ;  Norton  on  Bills 
and  Notes,  sec.  25.  But  it  may  be  observed  that  these  authors 
wrote,  for  the  most  part,  before  certain  recent  decisions,  in 
which  the  opposite  view  has  been  Eisserted  with  much  force  and 
ability.  The  adjudicated  cases  are  in  conflict,  and  almost 
evenly  balanced.  The  view  that  such  a  provision  is  without 
effect  upon  the  negotiability  of  the  instrument  is  supported  by 
Clark  V.  Skeen,  61  Kan.  526,  78  Am.  St.  Rep.  337,  60  Pac.  327, 
49  L.  R.  A.  190 ;  Hastings  v.  Thompson,  54  Minn.  184,  40  Am. 
St.  Rep.  315,  55  N.  W.  968,  21  L.  R.  A.  178;  Smith  v.  Ken- 
dall, 9  Mich.  240,  80  Am.  Dec.  83,  and  subsequent  decisions 
in  Michigan;  Whittle  v.  Fond  du  Lac  Nat.  Bank,  7  Tex.  Civ. 
App.  616,  26  S.  W.  1106;  Morgan  v.  Edwards,  53  Wis.  599, 
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40  Am.  Eep.  781,  11  N.  W.  21;  Bradley  v.  Lill,  4  Biss.  473, 
Fed.  Cas.  No.  1783.  The  contrary  position  is  maintained  in 
Culbertson  v.  Xelson,  93  Iowa,  187,  57  Am.  St.  Eep.  266,  61 
N.  W.  854,  27  L.  R.  A.  222,  Flagg  v.  School  District  No.  70, 
4  N.  Dak.  30,  58  N".  W.  499,  25  L.  R.  A.  363 ,  Nicely  v.  Com- 
mercial Bank,  15  Ind.  App.  563,  57  Am.  St.  Rep.  245,  44  N. 
E,  572,  and  subsequent  cases  in  Indiana;  Fitzharris  v.  Leg- 
gatt,  10  Mo.  App.  527 ,  First  Nat.  Bank  v.  Bynum,  84  N.  C.  24, 
37  Am.  Rep.  604,  Read  v.  McNulty,  12  Rich.  (S.  C.)  445,  78 
Am.  Dec.  467,  and  subsequent  cases  in  that  state;  Hughitt  v. 
Johnson,  28  Fed.  865,  and  several  subsequent  decisions  in  the 
federal  courts.  Some  of  the  cases  on  each  side  are  open  to  ob- 
vious criticism.  Morgan  v.  Edwards  is  a  dictum  as  to  this 
point,  and  Bradley  v.  Lill  goes  so  far  as  to  hold  that  an  in- 
strument payable  "in  exchange"  on  a  certain  point  is  nego- 
tiable :  See  Chandler  v.  Calvert,  87  Mo.  App.  368.  On  the  other 
hand,  some  of  the  decisions  taking  the  opposite  view  are  based 
upon  special  provisions  of  statutes.  The  whole  matter  turns 
upon  the  question  whether  such  a  stipulation  renders  the  amount 
uncertain  *^*^  so  as  to  destroy  one  of  the  essential  elements  of 
negotiability.  While  it  is  true  that  in  a  sense  an  uncertain  ele- 
ment is  imported  into  the  instrument  by  the  agreement  to  pay 
exchange,  the  difficulty  is  more  specious  than  real.  Business 
is  carried  on  more  or  less  in  subordination  to  certain  finan- 
cial centers,  to  which  and  from  which  money  is  constantly  flow- 
ing. When  a  note  is  made  payable  in  Lincoln  with  Chicago 
exchange,  the  practical  business  effect  is  the  same  as  if  it  had 
been  payable  in  Chicago,  but,  for  convenience,  the  parties  had 
agreed  that  it  might  be  paid  at  Lincoln,  with  the  cost  of  trans- 
mission: Clark  V.  Skeen,  61  Kan.  526,  78  Am.  St.  Rep.  337, 
60  Pac.  327,  49  L.  R.  A.  190;  Morgan  v.  Edwards,  53  Wis. 
599,  40  Am.  Rep.  781,  11  N.  W.  21.  Looked  at  in  this  way, 
the  exchange  becomes  a  mere  incident,  not  affecting  the  amount 
of  the  debt  itself,  and  analogous  to  such  matters  as  attorneys' 
fees  and  costs  of  collection,  which  do  not  affect  negotiability. 
As  Mr.  Daniel  puts  it:  "The  spirit  of  the  rule  requiring  pre- 
cision in  the  amount  of  negotiable  instruments  applies  rather 
to  principal  amount  than  to  the  ancillary  and  incidental  addi- 
tions of  interest  or  exchange":  1  Daniel  on  Negotiable  Instru- 
ments, sec.  54a.  These  questions  are  primarily  questions  of 
business  and  business  usage,  and  so  far  as  not  foreclosed  by  any 
established  course  of  decision,  ought  to  be  resolved  in  a  liberal 
spirit,  to  promote  the  interests  of  business,  rather  than  by  a 
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strict  adherence  to  the  letter  of  rules.  The  policy  of  the  rule 
as  to  negotiability  is  in  no  way  infringed  by  the  provision  as  to 
exchange.  The  custom  and  convenience  of  business  men  have 
introduced  it  in  such  instriiments,  and  would,  perhaps,  afford 
Bound  reason,  in  view  of  the  general  approval  of  standard  text- 
writers,  for  a  modification  of  or  exception  to  the  general  rule, 
if  necessary.  But  there  is  sufficient  ground  to  hold  that  the 
reason  of  the  rule  is  unaffected,  and  the  infringement  of  its 
letter,  if  any,  is  of  trivial  consequence. 

It  is  argued  that  the  provision  of  the  note  in  suit  for  pay- 
ment of  "attorneys'  fees"  generally,  without  specifying  for 
what  purpose,  destroys  negotiability.  But  we  ^^^  must  give 
the  instrument  a  reasonable  construction.  It  is  self-evident 
that  fees  for  collecting  the  note,  if  not  paid  at  maturity,  were  re- 
ferred to.  As  our  law  now  stands,  this  clause  was  mere  sur- 
plusage, and  may  be  wholly  disregarded. 

Objection  is  made  also  to  the  petition.  The  allegations  of 
that  pleading  are  not  as  precise  as  they  might  be.  But  the  de- 
fendant pleaded  that  the  note  was  taken  after  maturity  and 
without  consideration,  and  plaintiff  denied  these  allegations  gen- 
erally; the  parties  went  to  trial  upon  the  theory  that  those 
questions  were  in  issue,  and  decisive  of  plaintiff's  rights,  and  the 
trial  court  expressly  based  its  decision  upon  the  question  whether 
the  instrument  was  negotiable.  The  theory  which  the  parties 
held  below  ought  to  bind  them  here,  and  the  cause  should  be 
treated  as  all  parties  as  well  as  the  trial  court  there  treated  it. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed  and  the  cause  remanded. 

Barnes,  C,  and  Oldham,  C,  in  separate  opinion,  concur. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded. 

OLDHAM,  C.  I  concur  in  the  conclusion  reached  by  my 
learned  associate  in  this  case,  because  I  believe  the  opinion  is 
in  harmony  with  the  former  holdings  of  this  court  on  the 
question  of  negotiability  of  the  instrument,  but  on  sound  prin- 
ciple I  believe  the  decision  is  wrong. 

The  Principal  Case  is  supported  by  Hastings  v.  Thompson,  54  Minn. 
184,  40  Am.  St.  Eep.  315;  Clark  v.  Skeen,  61  Kan.  526,  78  Am.  St. 
Bep.  337;  but  is  in  conflict  with  Culbertson  v.  Nelson,  93  Iowa,  187, 
57  Am.  St.  Eep.  266;  Nicely  v.  Commercial  Bank,  15  Ind.  App.  563, 
57  Am.  St.  Eep.  245. 
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OAKLEY  V.  CAER. 

[66  Neb.  751,  92  N.  W.  1000.] 

BILLS  AND  NOTES— Notice  of  Dishonor.— The  law-merchant 
requires  notice  of  dishonor  to  be  given  or  sent  on  the  day  following 
nonpayment,  but  limits  the  duty  of  the  holder  or  protesting  officer  to 
notifying  the  last  indorser,  who  in  turn  has  an  additional  day  to 
send  notice  to  the  indorser  preceding  him,  and  so  on  until  all  have 
been  notified,     (p.  741.) 

BILLS  AND  NOTES— Notice  of  Dishonor— Sundays.— If  the 
last  indorser  of  a  note  receives  notice  of  dishonor  on  Saturday,  he 
has  until  Monday  to  send  notice  to  the  next  preceding  indorser,  the 
intervening  Sunday  not  being  counted,     (p.  741.) 

BILLS  AND  NOTES— Dishonor— Indorser  for  Collection.— Al- 
though the  last  indorser  of  a  note  is  an  indorser  for  collection  merely, 
it  is  sufficient  to  give  him  notice  of  dishonor  in  the  same  way  as 
other  last  indorsers  are  notified,  and  prior  indorsers  may  be  held  by 
virtue  of  the  usual  notice  from  him.     (p.  741.) 

BILLS  AND  NOTES — ^Dishonor— Form  of  Notice,— Where  a 
notice  of  dishonor  is  mailed  to  an  indorser  in  care  of  the  next  subse- 
quent indorser,  the  latter  gives  the  former  due  notice  of  dishonor 
by  delivering  the  letter  to  him.     (p.  742.) 

BILLS  AND  NOTES— Notice  of  Dishonor— Agent.— Where  a 
bill  or  note  is  sent  by  the  holder  to  an  agent  in  another  town  for 
presentment  to  the  maker,  the  agent  is  allowed  one  day  to  post  the 
notice  of  dishonor  to  his  principal,  and  the  latter  is  entitled  to  an 
additional  day  to  send  notice  to  the  last  indorser,  and  the  agent  is 
not  required  to  notify  the  indorser  directly,  though  this  would  afford 
him  an  earlier  notice,     (p.  743.) 

Samuel  J.  Tuttle,  for  the  plaintiff  in  error. 

Thomas  J.  Doyle  and  George  W.  Berge,  for  the  defendant  in 
error. 

''^^  LOBINGIEE,  C.  This  is  an  action  on  a  promissory  note 
executed  and  delivered  by  one  U.  0.  Anderson,  of  Seward,  Ne- 
braska, to  defendant  in  error,  who  is  a  resident  of  Lincoln,  and 
who,  before  maturity  of  the  note,  indorsed  it  in  blank  and  sold 
it  to  plaintiff  in  error.  By  its  terms  the  note  became  due  De- 
cember 5,  1899,  the  three  days  of  grace  expiring  on  Decemi)er 
8th.  Some  time  before  the  first-named  date  it  was  deposited 
for  collection  with  the  First  National  Bank  of  Lincoln,  which 
forwarded  it  to  a  correspondent  bank  at  Seward,  having  first 
indorsed  as  follows:  "Pay  any  bank  or  banker  or  order.  First 
Nat.  Bank,  Lincoln,  Neb.  H.  S.  Freeman,  Cashier."  On  the  last 
day  of  grace,  a  notary  employed  by  the  Seward  bank  presented 
the  note  for  payment  at  the  maker's  office  and  residence,  and, 
not  finding  him  at  either  place,  the  note  was  duly  protested. 
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On  the  same  day  the  notary  mailed  a  notice  of  protest  to  the 
maker  at  Seward,  another  to  the  First  National  Bank  of  Lin- 
coln, and  a  third  directed  as  follows:  "John  Carr,  Lincoln, 
Neb.,  Care  of  First  National  Bank" — all  of  '''^^^  these  notices 
being  deposited  in  the  Seward  postoffice  not  later  than  the  even- 
ing .of  December  8th.  The  first  mail  from  Seward  to  Lincoln, 
if  on  time,  was  delivered  at  the  Lincoln  postofifice  about  11 
o'clock,  and  there  was  a  regular  delivery  by  carriers  about  12 
o'clock.  The  mail  of  the  First  National  Bank,  however,  was 
delivered  by  its  own  special  messenger,  and  the  letter  addressed 
to  Carr  was  by  this  messenger  carried  with  the  bank's  other 
mail,  and  appears  to  have  reached  the  bank  some  time  after 
noon  of  the  9th,  which  was  Saturday.  The  cashier  of  the  bank 
testifies  that  before  2  o'clock  on  that  day  a  notice  of  dishonor 
from  the  Lincoln  bank  was  mailed  to  defendant  in  error,  but 
the  latter  testifies  that  he  never  received  it.  The  notice  from 
the  notary  at  Seward,  however,  was  given  to  the  messenger  of 
the  Lincoln  bank  and  by  him  delivered  to  defendant  in  error  on 
Monday  forenoon  at  10 :40 ;  one  of  the  clerks  having  previously 
noted  in  pencil  on  the  envelope  defendant  in  error's  address, 
•''52  Brownell  Block."  This  action  is  brought  against  the  in- 
dorser  alone,  and  the  sole  defense  is  that  the  notice  of  dishonor 
was  not  served  in  time.  There  was  a  trial  to  the  court,  a  jury 
being  waived,  and  a  judgment  for  defendant  of  which  plaintiff 
now  seeks  a  reversal  by  error  proceedings. 

At  common  law,  by  the  weight  of  authority,  the  indorser  of 
a  dishonored  note  or  bill  was  entitled  to  notice  thereof  on  the 
day  following  the  dishonor,  if  he  resided  in  the  same  town 
with  the  maker;  and  if  he  resided  elsewhere,  the  notice  was  re- 
quired to  be  posted  by  the  first  seasonable  mail  sent  on  the  day 
following  dishonor.  The  rule  was  not  universal.  In  Bank  of 
North  America  v.  McKnight,  1  Yeates  (Pa.),  145,  an  in- 
dorser living  in  the  same  city  with  the  maker  was  held,  though 
not  notified  until  the  second  day  after  dishonor.  Moreover,  we 
have  in  this  state  a  statute  governing  such  cases,  which  provides 
that  "notice  of  nonpayment,  or  nonacceptance  thereof  to  the 
indorser  within  a  reasonable  time,  shall  be  adjudged  due  dili- 
gence": Comp.  Stats.,  c.  41,  sec.  ''^^  3.  Whether  this  statute 
enlarges  the  common-law  liability  of  the  indorser  and  restricts 
his  rights  as  to  notice,  or  whether  it  is  intended  merely  to  re- 
enact  the  rule  of  the  lex  mercatoria,  is  a  question  which  we  need 
not  here  determine,  because,  as  we  view  it,  the  case  at  bar  is  gov- 
erned by  a  different  principle,  presently  to  be  discussed.     Suf- 
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fice  it  to  say  that  the  cases  relied  upon  in  the  able  and  ingenious 
argument  for  defendant  in  error  were  decided  in  jurisdictions 
■which  are  without  such  a  statute  as  ours.  But  the  same  law- 
merthant  which  required  the  notice  of  dishonor  to  be  given  or 
sent  on  the  day  following  nonpa}Tnent  also  limited  the  duty  of 
the  holder  or  protesting  officer  in  this  regard  to  notifying  the 
last  indorser,  who  in  turn  was  allowed  an  additional  day  to 
send  notice  to  the  indorser  immediately  preceding  him,  and  so 
on  until  all  had  been  notified:  2  Eandolph  on  Commercial 
Paper,  sec.  1261.  Thus  in  the  case  before  us  the  notary  was  not 
legally  bound  to  notify  Carr  at  all.  It  would  have  been  suffi- 
cient had  he  simply  sent  the  one  notice  to  the  First  National 
Bank,  which  was  the  last  indorser,  and  the  latter  would  have 
had  until  the  following  business  day  to  notify  Carr.  As  the 
bank  received  its  notice  on  Saturday,  it  would,  under  this  rule, 
have  until  the  following  Monday  to  send  its  notice  to  defendant 
in  error,  for  in  such  cases  the  intervening  Sunday  is  not  to  be 
counted:  Eagle  Bank  v.  Chapin,  3  Pick.  (Mass.)  180;  Agnew 
V.  Bank,  2  Har,  &  G,  (Md.)  478,  and  many  cases  cited  in  7  Cen- 
tuiy  Digest,  sec.  1169. 

It  is  claimed,  however,  that  this  doctrine  should  not  be  applied 
to  a  case  like  this,  where  the  last  indorser  had  received  and  in- 
dorsed the  note  simply  for  collection.  It  will  be  remembered 
that  the  indorsements  themselves  were  not  such  as  to  disclose 
that  the  Lincoln  bank  was  an  indorsee  for  collection  only.  Carr 
had  indorsed  the  note  in  blank  and  the  Lincoln  bank  had  in- 
dorsed it  merely  so  that  its  correspondent  might  collect,  and 
there  was  nothing  to  indicate  to  the  notary  but  that  the  Lincoln 
bank  '^^^  was  the  holder  as  well  as  the  last  indorser.  But  aside 
from  this,  no  authority  is  cited  for  the  exception  contended  for 
by  plaintiff  in  error  in  the  case  of  indorsers  who  hold  for  col- 
lection only.  On  the  other  hand,  there  is  ample  support  for  the 
proposition  that  it  is  sufficient  to  notify  such  indorsers  in  the 
same  way  as  other  last  indorsers  are  notified  and  that  prior  in- 
dorsers may  be  held  by  virtue  of  the  usual  notice  from  them: 
Carmena  v.  Bank  of  Louisiana,  1  La.  Ann.  369 ;  Eagle  Bank  v. 
Hathaway,  5  Met.  (Mass.)  212;  Brown  v,  Ferguson,  4  Leigh 
(Va.),  39,  24  Am.  Dec.  707;  Linn  v.  Horton,  17  Wis.  151;  2 
Eandolph  on  Commercial  Paper,  sees.  1241,  1262.  Boyer  v. 
Eichardson,  52  Neb.  156,  71  N.  W.  981,  cited  by  defendant  in 
error,  in  no  way  conflicts  with  the  foregoing.  The  court  there 
was  simply  considering  the  effect  of  an  indorsement  for  collec- 
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tion  on  the  title  to  a  note,  and  held  that  such  an  indorsee  ac- 
quired no  right  of  action  against  a  prior  indorser. 

But  it  is  contended  that  the  First  National  Bank  has  nevei 
so  notified  Carr.  "They  simply  attended  to  the  courtesy  of  see- 
ing that  Carr  eventually  got  a  letter  that  was  sent  to  him  in 
their  care  without  even  knowing  its  contents."  If  it  had  de- 
veloped that  the  letter  which  the  hank  delivered  to  Can*  by  its 
messenger  was  not  in  fact  a  notice  of  dishonor,  and  none  other 
had  been  sent,  he,  of  course,  would  have  been  released  from  lia- 
bility. In  taking  the  course  it  did,  the  bank  might  have  been 
assuming  some  risk,  though  it  must  be  remembered  that  its  agent 
claimed  to  have  mailed  a  separate  letter  to  Carr,  and  testified 
that  it  was  their  custom,  out  of  ample  caution,  to  adopt  in  such 
cases  both  methods  of  notification.  But  since  the  letter  deliv- 
ered to  Carr  was  complete  and  sufficient  notice  of  dishonor,  we 
are  unable  to  see  how  it  can  profit  defendant  in  error  that  it  was 
not  actually  prepared  by  the  clerks  or  officers  of  the  Lincoln  bank. 
The  latter  had  a  right  to  employ  such  agencies  as  it  saw  fit,  both 
in  the  preparation  and  delivery  of  the  notice ;  among  "^^^  others, 
it  had  a  right  to  adopt  and  utilize  the  work  of  the  notary  em- 
ployed by  its  correspondent  bank  at  Seward.  The  form  of  the 
notice  and  the  time  of  its  delivery  are  the  important  elements. 
Who  may  have  prepared  it,  provided  it  was  done  by  authority, 
we  deem  unimportant.  It  seems  to  us,  therefore,  that  this  let- 
ter from  the  notary,  received  by  the  Lincoln  bank  in  the  due 
course  of  mail  and  sent  by  it  with  a  notation  of  his  office  ad- 
dress to  defendant  in  error  on  the  next  business  day,  was  a  suffi- 
cient compliance  with  the  rules  of  the  law-merchant  as  well  aa 
with  the  requirements  of  our  statute. 

But  it  is  urged  that  plaintiff  in  error  did  not,  in  the  trial 
court,  rely  upon  this  so-called  doctrine  of  the  "sequence  of  no- 
tices," but  claimed  to  have  notified  Carr  directly.  ^Vhat  plaintiff 
in  error's  counsel  may  have  urged  in  his  argument  below  we  have 
-no  means  of  knowing,  nor  do  we  deem  it  material.  In  the  pe- 
tition, which  is  our  only  guide  in  determining  what  was  the 
cause  of  action,  it  is  alleged,  after  setting  forth  the  nonpayment 
of  the  note,  that  plaintiff  "caused  due  notice  of  such  demand 
and  nonpayment  to  be  forthwith  served  upon  said  defendant, 
said  John  Carr,  and  he  duly  received  such  notice."  It  will  be 
seen  that  this  is  not  an  averment  that  plaintiff  notified  Carr 
directly,  but  merely  that  she  "caused  due  notice  ....  to  be 
served";  and  it  would  seem  to  constitute  a  sufficient  compliance 
with  section  129  of  the  Code,  requiring  the  facts  "which  fix  lia- 
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bility"  to  be  stated.  Whether  the  allegation  might  not  have 
been  open  to  a  motion  to  make  it  more  specific  by  stating  the 
manner  and  means  of  service,  we  need  not  now  inquire,  for  no 
motion  of  the  kind  was  made ;  and,  in  its  absence,  the  averment 
was  certainly  sufficient  to  permit  the  introduction  of  evidence 
that  the  notice  was  served  by  an  agent  for  collection  employed 
by  the  plaintiff.  At  any  rate,  no  objection  was  made  to  the  ad- 
mission of  such  evidence,  and  we  are  unable  to  see  how  the  al- 
leged variance  in  the  theory  of  recovery,  even  if  it  existed,  could 
now  avail  defendant  in  error. 

'^^'^  The  conclusions  at  which  we  have  arrived  might,  we 
think,  be  reached  in  another  way  and  still  satisfy  the  strict  re- 
quirements of  the  law-merchant.  Under  that  law,  where  a  note 
or  bill  is  sent  by  the  holder  to  an  agent  in  another  town  for  pre- 
sentment to  the  maker,  the  agent  is  allowed  one  day  to  post  the 
notice  of  dishonor  to  his  principal,  and  the  latter  is  entitled  to 
an  additional  day  to  send  notice  to  the  last  indorser,  and  the 
agent  is  not  required  to  notify  the  indorser  directly,  though 
this  would  afford  him  earlier  notice :  Ellis  v.  Commercial  Bank, 
7  How.  (Miss.)  294,  40  Am.  Dec.  63;  Lawson  v.  Farmers'  Bank, 
1  Ohio  St.  206;  Church  v.  Barlow,  9  Pick.  (Mass.)  547;  United 
States  Bank  v.  Goddard,  5  Mason  (U.  S.  C.  C),  366,  Fed.  Cas. 
Ko.  917;  State  Bank  v.  Ayres,  7  N.  J.  L.  130,  11  Am.  Dec. 
535;  2  Randolph  on  Commercial  Paper,  sec.  1262.  If,  there- 
fore, in  the  case  at  bar,  the  notary  had  sent  the  notice  of  dis- 
honor directly  to  plaintiff  in  error  and  she  had  received  it  in 
the  due  course  of  mail  and  had  presented  her  notice  to  defend- 
ant in  error  by  the  time  the  bank's  messenger  reached  him,  she 
would  have  been  within  the  letter  of  the  lex  mercatoria.  Can 
it  make  any  legal  difference  that  her  place  in  the  transaction 
was  taken  by  her  agent,  the  First  National  Bank  ?  The  Seward 
notary  might  well  have  thought  that  he  was  complying  with  this 
rule  in  sending  the  notice  to  the  Lincoln  bank,  for  the  indorse- 
ments were  such  as  to  indicate  that  it  was  the  holder.  And, 
as  was  well  stated  by  Ross,  J.,  in  First  Nat.  Bank  v.  Woods,  51  Vt. 
471,  31  Am.  Rep.  692,  where  a  notice  of  dishonor,  sent  to  the 
wrong  address,  and  thence  forwarded,  was  held  sufficient:  "All 
the  rules  requiring  the  holder  to  use  diligence  to  ascertain  tlie 
residence  of  the  indorser,  and  to  leave  notice  at  his  place  of 
business  or  residence,  when  they  reside  in  the  same  town,  or  to 
mail  notice  as  soon  as  the  day.  following  the  day  of  the  matur- 
ity of  the  note,  addressed  to  him  at  his  place  of  residence,  when 
they  reside  in  different  towns,  are  made  and  enforced  tliat  the 


744  American  State  Eeports,  Vol.  103.     [Nebraska, 

indorser  may  be  informed  that  his  liability  ''**®  on  the  note  has 
not  been  discharged  by  the  party  whose  duty  it  was  to  pay  the 
note  at  maturity.  When,  therefore,  the  indorser  in  fact  re- 
ceives notice  in  due  season  that  the  note  has  been  duly  presented 
for  payment  and  protested,  the  purpose  of  the  law  has  been 
accomplished,  although  the  holder  of  the  note  has  not  complied 
with  one  of  the  established  rules  in  regard  to  the  use  of  diligence 
in  giving  notice.'' 

It  seems  to  us  that  in  this  ease  both  the  purpose  and  the' let- 
ter of  the  law  have  been  complied  with,  and  we  are  forced  to 
the  conclusion  that  the  learned  trial  judge  erred  in  finding  for 
the  defendant.  We  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  further  proceedings  according 
to  law. 

Hastings  and  Kirkpatrick,  CC,  concur. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded  for  further  proceedings  according  to  law. 


TJie  Manner  of  Giving  Notice  of  the  Dishonor  of  commercial  paper 
is  not  important  so  long  as  actual  and  timely  notice  is  imparted: 
See  M.  V.  Monarch  Co.  v.  Farmers'  etc.  Bank,  105  Ky.  430,  88  Am. 
St.  Eep.  310;  note  to  Eansom  v.  Mack,  38  Am.  Dec.  607. 

Notice  of  Dishonor  is  Timely  if  given  or  mailed  the  next  business 
day  after  the  paper  is  protested:  M.  V.  Monarch  Co.  v.  Farmers'  etc. 
Bank,  105  Ky.  430,  88  Am.  St.  Eep.  310;  Brown  v.  Jones,  125  Ind. 
375,  21  Am.  St.  Eep.  227.  And  an  indorser  is  entitled  to  one  day 
after  he  receives  notice  within  which  to  transmit  the  same  to  his 
prior  indorser:  Stephenson  v.  Dickson,  24  Pa.  St.  148,  62  Am,  Dec. 
369;  Carter  v.  Bradley,  19  Me,  62,  36  Am,  Dec.  735.  If  a  note  falls 
due  on  Sunday,  presentment  and  protest  should  be  made  on  the  fol- 
lowing Monday:  Hirshfield  v.  Fort  Worth  Nat.  Bank,  83  Tex,  452, 
29  Am.  St.  Eep.  660. 

Notice  to  the  Last  Indorser  is  all  that  is  required  of  a  notary: 
Watson  V.  Templeton,  11  La.  Ann.  137,  66  Am,  Dec,  194;  Wood  v. 
Callaghan,  61  Mich.  402,  1  Am.  St.  Eep.  597. 
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SMITH  V.  BOYLE. 

[66  Neb.  823,  92  N.  W.  1018.] 

TENANT'S  Kight  to  Ee-enter  to  Eemove  Property. — A  tenant 
has  a  reasonable  time  after  the  expiration  of  the  lease  to  re-enter  and 
remove  straw  which  he  has  grown  on  the  premises,     (p.  745.) 

TENANT'S  Neglect  to  Eemove  His  Property.— A  tenant  does 
not  forfeit  his  property  to  the  landlord  by  neglecting  to  remove  it 
within  a  reasonable  time  after  the  expiration  of  the  lease,     (p.  746.) 

IiANDLOED'S  Denial  of  Tenant's  Eight  to  Eemove  Goods.— 
If  a  landlord  refuses  the  tenant  the  right  of  entry  to  remove  his 
goods  after  the  expiration  of  the  lease,  the  tenant  may  treat  such 
refusal  as  a  conversion,     (p.  746.) 

Dailey,  for  the  plaintiff  in  error. 

King,  for  the  defendant  in  error. 

824  DTJFFIE,  C.  Thomas  Boyle,  the  defendant  in  error, 
rented  certain  premises  from  one  Slater  from  August  7,  1897, 
to  August  7,  1898.  He  continued  in  possession  under  this 
lease  until  August,  1900,  when  Slater  rented  the  premises  to 
George  F.  Smith,  the  plaintiff  in  error.  Fall  wheat  appears  to 
have  been  the  only  crop  grown  on  the  rented  premises.  Boyle 
cut  his  last  crop  some  time  in  July,  1900,  and  threshed  the  same 
about  September  20th,  leaving  the  straw  on  the  ground.  Smith 
took  possession  under  his  lease  some  time  in  August  or  Septem- 
ber, and  Boyle  claims  that  he  converted  the  straw  to  his  own 
use.  Boyle  testified  that  before  renting  the  land,  Smith  called 
on  him  to  know  if  he  wished  to  keep  it  another  year.  Slater, 
the  landlord,  having  promised  Smith  to  rent  it  to  him  if  Boyle 
did  not  wish  to  work  it  longer.  He  told  Smith  he  did  not  want 
it  for  another  year,  and  advised  him  to  commence  plowing  the 
land  at  once.  He  called  attention  to  his  straw  stacks  on  the 
land,  and  Smith  promised  not  to  interfere  with  them;  "told  me 
that  he  wouldn't  bother  my  rights  at  all."  Boyle  attempted  to 
remove  the  straw  some  time  during  the  fall  or  winter,  and  did 
in  fact  haul  away  one  load,  when  Smith  refused  permission  to 
Boyle's  men  to  enter  the  premises,  whereupon  this  action  for 
conversion  was  instituted. 

In  the  absence  of  an  agreement  to  the  contrary,  the  tenant  is 
as  much  entitled  to  the  straw  as  to  the  grain  grown  upon  leased 
premises:  Craig  v.  Dale,  1  Watts  &  S.  (Pa.)  509,  37  Am.  Dec. 
477.  The  straw  was  Boyle's  personal  property,  and  after  the 
termination  of  his  lease  he  had  a  right  to  re-enter  and  remove 
the  same  within  a  reasonable  time :  Gear  on  Landlord  and  Ten- 
ant, sec.  178. 


746  American  State  Eeports,  Vol.  103.     [Nebraska. 

If  the  outgoing  tenant  does  not  remove  his  goods  within  a 
reasonable  time,  the  law  is  well  settled  that  the  landlord  or  any 
subsequent  lessee  can  remove  such  property,  if  he  exercise  such 
care  in  so  doing  as  the  nature  of  the  property  demands,  and  if 
he  leaves  it  in  such  condition  that  ®^*  the  owner,  by  reasonable 
diligence,  can  take  it  uninjured;  and  in  such  case  he  is  not 
bound  to  protect  it  until  the  owner  sees  fit  to  take  it  away: 
United  States  Mfg.  Co.  v.  Stevens,  53  Mich.  330,  17  N.  W.  934 ; 
Low  V.  Elwell,  121  Mass.  309,  23  Am.  Eep.  272. 

What  would  be  a  reasonable  time  within  which  the  defendant 
should  remove  his  straw,  and  whether  what  is  reasonable  is  a 
question  of  law  or  of  fact,  we  need  not  discuss  in  this  case. 
When  the  plaintiff  in  error  agreed  with  the  defendant  in  error 
that  he  would  not  bother  him  about  the  straw,  it  was,  in  effect, 
an  agreement  that  it  might  remain  upon  the  ground  for  an  in- 
definite time  and  until  some  notice  was  given  that  it  should  be 
removed.  The  theory  of  the  plaintiff  in  error  that  a  tenant  for- 
feits his  property  to  the  landlord  by  neglecting  to  remove  it 
within  a  reasonable  time  after  the  expiration  of  his  lease  is 
wholly  untenable  and  finds  no  support  in  the  authorities.  It 
is  fixtures  only  which  the  tenant  forfeits  or  abandons  by  neglect- 
ing to  remove  them  during  the  term  of  his  lease  or  while  still 
in  possession  of  the  premises.  The  plaintiff  in  error  does  not 
deny  that  he  hauled  away  and  used  three  loads  of  the  straw  sued 
for.  This  is  sufficient  of  itself  to  support  the  verdict  of  the 
jury,  the  damages  awarded  being  nominal.  We  might  add  that 
there  is  eminent  authority  for  holding  that  where  the  landlord 
fojbids  an  outgoing  tenant  to  remove  articles  of  personal  prop- 
erty belonging  to  the  tenant,  he  may  treat  such  conduct  as  a 
conversion  by  the  landlord  and  sue  for  their  value:  Vilas  v. 
Mason,  25  Wis.  310. 

We  discover  no  error  in  the  record  and  recommend  the  af- 
firmance of  the  judgment  of  the  district  court. 

Ames  and  Albert,  CO.,  concur. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  aflBrmed. 


A  Tenant  has  a  reasonable  time  after  the  expiration  of  the  lease 
to  go  upon  the  premises  to  remove  his  personal  property:  See  the  note 
to  Daniels  v.  Brown,  69  Am.  Dec.  508.  That  he  has  a  right,  upon 
quitting  the  premises  at  the  end  of  the  term,  to  remove  the  way- 
going crop,  including  the  straw  as  well  as  the  grain,  see  Craig  v. 
Dale,  1  Watts  &  S.  509,  37  Am.  Dec.  477. 
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WALLACE  V.  MAYOE  AND  CITY  COUNCIL  OF  EENO. 

[27  Nev.  71,  73  Pac.  528.] 

CONSTITUTIONAL  LAW— Ee vocation  of  Liquor  License.— A 

license  to  sell  intoxicating  liquor  is  not  a  contract  between  the  gran- 
tor and  the  person  licensed,  giving  to  the  latter  any  vested  rights, 
nor  is  it  property  in  any  legal  or  constitutional  sense.  Hence  such 
license  may  be  revoked  at  any  time  by  the  grantor  under  power  re- 
tained for  that  purpose  without  notice  to  the  licensee  and  without 
violating  any  of  his  constitutional  rights,     (p.  755.) 

CONSTITUTIONAL  LAW— Licenses— Revocation  of.— A  li- 
censee takes  his  business  license  subject  to  such  conditions  as  the 
legislature  sees  fit  to  impose,  and  if  one  of  such  conditions  is  that  it 
may  be  revoked  at  pleasure,  thie  may  be  done  without  notice  to  the 
licensee,  as  such  license  is  not  a  contract  nor  property,  and  the 
revocation  of  it  does  not  deprive  the  licensee  of  any  property,  im- 
munity, or  privilege,  within  the  meaning  of  constitutional  provisions, 
(p.  756.) 

CONSTITUTIONAL  LAW— Liquor  Licenses  — Sevocation 
Without  Notice. — A  license  for  the  sale  of  liquors  may  be  revoked 
before  the  expiration  of  the  time  for  which  it  has  been  granted,  by 
the  granting  power,  and  with  or  without  notice  to  the  licensee,  if 
statutory  authority  and  conditions  are  pursued,  without  violating 
any  of  the  constitutional  riglits  of  the  licensee,     (p.   758.) 

Leishman  &  Hummel,  for  the  petitioner  and  relator. 

E.  L.  Williams,  city  attorney,  for  the  respondents. 

■"^  TALBOT,  J.  Among  other  things,  the  petitioner  alleges 
that  on  the  fifteenth  day  of  May,  1903,  he  paid  for  and  received 
a  license  from  the  city  of  Reno  to  conduct  the  business  of  retail 
liquor  dealer  for  the  period  of  three  months;  that  on  or  about 
the  third  day  of  last  June  he  received  a  request  from  the  respond- 
ents to  attend  a  meeting  on  the  same  evening,  and  to  give  them 

(747) 
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all  the  information  he  possessed  relative  to  an  alleged  charge 
that  he  was  conducting  his  business  in  siich  a  manner  as  to  be 
a  nuisance,  or  detrimental  to  public  peace  or  morals;  that  he 
complied  with  this  request,  and  stated  he  would  do  all  he  could 
to  protect  his  patrons ;  that  later,  and  on  or  about  the  third  day 
of  June,  he  was  served  with  a  citation  issued  by  the  respondents, 
ordering  him  to  appear  before  the  council  on  the  fourth  day  of 
Jime,  and  show  cause  why  his  license  should  not  be  revoked ; 
that  the  citation  did  not  state  the  grounds  upon  which  it  was 
proposed  to  revoke  the  license;  that  no  due  and  legal  proceed- 
ings or  investigation  were  had,  and  no  evidence  relevant,  com- 
petent or  material  was  introduced  tending  to  prove  the  truth 
of  tlie  charge;  that  the  council  then  adjourned  until  June  6th, 
at  6  P.  M.,  when,  on  motion,  the  license  of  petitioner  was  re- 
voked, withdrawn  and  discontinued;  that  during  the  investiga- 
tion respondent  Luke  stated  that  he  had  received  information 
relative  to  the  charge  at  a  time  other  than  their  regular  open 
meeting,  but  when  sworn  as  a  witness  on  behalf  of  petitioner  he 
refused  to  divulge  the  names  of  his  informants. 

It  is  further  asserted  in  the  petition  that  respondents  acted 
in  excess  of  their  jurisdiction  because  their  proceedings  were  ar- 
bitrary, and  petitioner  did  not  have  an  opportunity  to  make  a 
fair,  full,  legal  and  complete  defense  to  the  charge;  and,  fur- 
ther, that  they  had  no  legal  power  or  authority  to  conduct 
such  an  investigation,  or  to  issue  citation  to  petitioner,  or  to 
revoke  his  license,  unless  upon  a  complaint  or  petition  being 
first  filed  with  them. 

''**  Eespondents  demur  to  the  petition  on  the  ground  that  it 
fails  to  state  sufficient  facts  in  different  respects. 

We  deem  it  necessary  to  consider  only  one  of  the  objections 
raised,  as  that  goes  to  the  merits  and  is  conclusive.  It  may  be 
assumed  from  the  allegations  of  the  petition,  and  it  was  con- 
ceded on  the  argument,  that  the  city  council  voted  unanimously 
in  favor  of  revoking  the  license. 

Section  20,  subdivision  8,  of  the  act  incorporating  the  city  of 
Eeno  (Stats.  1903,  p.  189),  specifies  that  the  city  council  shall 
have  power  "to  fix  and  regulate  a  license  upon,  and  regulate  all 
characters  of  business  conducted  within  the  corporate  limits,  and 
to  license,  regulate,  prohibit  or  prescribe  the  location  of  saloons 
or  barrooms.'' 

Sections  1  and  3  of  an  act  approved  March  10th  last  (Stats. 
1903,  p.  81),  authorizes  all  city  councils  and  licensing  boards 
*'to  revoke,  withdraw  and  discontinue  any  business  license  where 
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there  is  reason  to  believe  that  such  business  is  a  nuisance,  a 
menace  to  public  health  or  detrimental  to  the  peace  or  morals; 
provided,  that  such  revocation,  withdrawal  or  discontinuance 
shall,  when  the  action  is  taken  on  motion, of,  or  at  the  instance 
of  a  member  of  the  board,  be  by  unanimous  consent.'*  This 
language  does  not  suggest  any  notice  to  the  licensee,  and,  so  far 
as  the  statute  is  concerned,  it  is  apparent  that  none  is  necessary 
when  the  license  is  revoked  on  the  motion  of  a  member  and  by 
imanimous  vote  of  the  board,  and  that  they  may  act  ex  parte 
and  arbitrarily,  and  the  only  protection  to  the  innocent  holder 
of  a  license  lies  in  the  unanimity  required  for  its  revocation, 
and  in  the  honesty,  confidence  and  efficiency  of  the  members  of 
the  board  as  public  officials,  and  the  probability  that  it  would  be 
restored  upon  a  showing  that  it  had  been  unjustly  or  improperly 
annulled.  Eegardless  of  the  requirements  and  validity  of  the 
statute,  it  is  fairer  and  better  that  notice  be  given  as  was  done 
in  this  case.  By  appearing  the  petitioner  waived  notice,  but, 
as  he  objects  to  the  sufficiency  of  the  citation,  we  prefer  to  treat 
the  case  on  the  merits,  and  as  if  there  had  been  no  notice  or  ap- 
pearance. 

Section  2  of  the  act  last  mentioned  provides  another  method 
of  revocation,  and  for  the  investigation  by  the  board,  on  the 
petition  of  a  taxpayer,  supported  by  ten  per  cent  of  '^'^  the  free- 
holders, but  is  also  silent  regarding  notice  to  the  license. 

It  becomes  pertinent  to  determine  whether  the  petitioner  has 
a  vested  or  contract  right  in  his  license,  of  which  he  cannot  be 
deprived  without  formal  process  of  law  by  the  legislature,  or 
the  city  council  through  those  statutory  enactments,  under  the 
fifth  amendment  to  the  constitution  of  the  United  States, 
providing  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,  or  under  the  limitations 
of  our  state  constitution.  In  the  latter  document,  section  2  of 
article  1  proclaims  the  fundamental  truth  that  all  political  power 
is  inherent  in  the  people,  that  government  is  instituted  for  their 
protection,  security  and  benefit,  and  that  they  have  the  right  to 
alter  and  reform  the  same  whenever  the  public  good  may  re- 
quire. Section  20  of  article  4  prohibits  the  legislature  from 
passing  local  or  special  laws  for  the  assessment  and  collection  of 
taxes,  and  article  10  requires  the  legislature  to  provide  for  a 
uniform  and  equal  rate  of  assessment  and  taxation  and  for  a 
just  valuation  of  all  property.  As  held  by  this  court  in  Ex 
parte  Eobinson,  13  Nev.  263,  28  Am.  Eep.  794,  and  Ex  parte 
Cohn,  13  Nev.  427,  these  limitations  apply  to  taxes,  and  not  to 
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licenses,  leaving  the  legislature  to  regulate  the  latter  with  a 
free  hand  where  they  do  not  encroach  and  discriminate  in  re- 
lation to  taxes  as  properly  and  ordinarily  understood,  and  with- 
out other  restraint  except  the  responsibility  of  the  legislators  to 
tlieir  constituents. 

Questions  kindred  to  the  main  one  here  have  been  carefully 
considered  by  a  number  of  courts  in  our  sister  states,  and  by  the 
supreme  court  of  the  United  States,  and  the  reasoning  and  con- 
clusions reached  are  peculiarly  applicable  and  convincing. 

In  State  v.  Schmidtz,  65  Iowa,  556,  22  N.  W.  673,  this  lan- 
guage is  used  in  the  decision :  "The  law  under  which  the  per- 
mit was  issued  provides  in  express  terms  that  if  the  defendant 
sold  liquors  for  unlawful  purposes  the  permit  should  be  re- 
voked. He  received  and  accepted  the  permit  under  such  con- 
dition. He  was  not,  therefore,  deprived  of  property  when  the 
permit  was  revoked:  Hurber  v.  Baugh,  43  Iowa,  514.  There- 
fore it  cannot  be  said  that  the  defendant  "^^  has  been  deprived 
of  property  without  due  process  of  law." 

We  quote  extensively  from  La  Croix  v.  County  Commrs.,  49 
Conn,  591:  "The  present  complainant  insists  that  the  general 
assembly  have  no  more  power  to  confer  the  jurisdiction  men- 
tioned upon  the  county  commissioners  as  a  board  than  they  have 
to  confer  the  same  jurisdiction  upon  them  as  a  court,  because  he 
claims  that  his  license  is  a  contract  between  him  and  the  state,, 
vesting  in  him  the  right  from  the  second  day  of  November,  1881, 
until  the  thirty-first  day  of  October,  1882,  to  sell  intoxicating 
liquors  in  his  saloon  at  Westport,  unless^uring  that  period, 
he  has  violated  or  shall  violate  some  provision  of  the  laws  in 
relation  to  such  liquors,  and  shall  be  convicted  of  such  vio- 
lation in  due  course  of  law.  And  he  also  insists  that  his  license 
is  property  for  which  he  has  paid  a  valuable  consideration, 
and  of  which  he  cannot  be  deprived  but  by  the  judgment  of  a 
court  of  competent  jurisdiction  upon  the  verdict  of  a  jury. 
There  is  a  clear  preponderance  of  authority  in  support  of  the 
doctrine  that  licenses  like  that  of  the  complainant  are  not  con- 
tracts between  the  state  and  the  parties  licensed,  and  are  not 
property  in  any  constitutional  sense.  They  form,  moreover, 
a  part  of  the  internal  police  system  of  the  state,  are  granted  in 
the  exercise  of  the  police  power  which  is  inherent  in  every 
sovereignty,  and  cannot  in  any  manner  be  alienated,  and  may  at 
any  time  be  revoked  by  legislative  authority. 

"In  the  case  of  Calder  v.  Kurby,  5  Gray,  597,  a  license  to 
sell  intoxicating  liquors  had  been  granted  for  a  certain  period. 
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Before  the  period  had  expired  the  license  was  annulled.  It  was 
urged  upon  the  argument  in  behalf  of  the  plaintifE  that  the 
license  was  a  contract  within  the  protection  of  the  constitution 
of  the  United  States.  But  the  court  overruled  the  claim.  Mr. 
Justice  Bigelow  in  giving  the  opinion  says:  'The  whole  argu- 
ment of  the  counsel  for  the  plaintiff  is  founded  on  a  fallacy.  A 
license  authorizing  a  person  to  retail  spirituous  liquors  does  not 
create  any  contract  between  him  and  the  government.  It  bears 
no  resemblance  to  an  act  of  incorporation,  by  which,  in  consid- 
eration of  the  supposed  benefits  to  the  public,  certain  rights  and 
privileges  are  granted  by  the  legislature  to  individuals,  ''**  under 
which  they  embark  their  skill,  enterprise  and  capital.  The 
statute  regulating  licensed  houses  has  a  very  different  scope 
and  purpose.  The  effect  of  a  license  is  merely  to  permit  a  per- 
son to  cai'ry  on  the  trade  under  certain  regulations  and  to  ex- 
empt him  from  the  penalties  provided  for  unlawful  sales.  It 
therefore  contained  none  of  the  elements  of  a  contract.  The 
sum  paid  for  it  was  merely  nominal,  and  there  was  no  agree- 
ment, either  express  or  implied,  that  it  should  be  irrevocable. 
On  the  contrary,  it  is  manifest  that  this  statute,  like  those 
authorizing  the  licensing  of  theatrical  exhibitions  and  shows, 
sales  of  fireworks  and  the  like,  was  a  mere  police  regulation,  in- 
tended to  regulate  trade,  prevent  injurious  practices,  and  pro- 
mote the  good  order  and  welfare  of  the  community,  and  liable 
to  be  modified  and  repealed  whenever,  in  the  judgment  of  the 
legislature,  it  failed  to  accomplish  these  objects.' 

"The  supreme  court  of  New  Hampshire,  in  the  case  of  State 
V.  Holmes,  38  N".  H.  225,  came  to  the  same  conclusion  as  the 
court  of  Massachusetts,  upon  the  same  course  of  reasoning.  The 
chief  justice,  in  giving  the  opinion  says:  'It  is  an  essential  in- 
gredient of  a  legal  license  that  it  confers  no  right  or  estate  or 
vested  interest,  but  is  at  all  times  revocable  at  the  jileasure  of 
the  party  who  grants  it.  Xor  has  the  word  any  popular  use 
which  differs  from  the  legal  definition.  In  both  the  legal  and 
the  popular  sense  the  term  "license"  implies  no  right  or  estate 
conveyed  or  conceded,  no  binding  contract  between  parties,  but 
mere  license  and  liberty  to  be  enjoyed  as  a  matter  of  indulgence, 
at  the  will  of  the  party  who  gives  the  license.' 

"The  same  doctrine  is  recognized  and  enforced  by  the  court  of 
appeals  in  the  state  of  New  York  in  the  case  of  Metropolitan 
Board  of  Excise  v.  Barrie,  34  N.  Y.  657.  The  cqurt  in  that  case 
declare  that  licenses  to  sell  intoxicating  liquors  are  not  con- 
tracts between  the  state  and  the  persons  licensed,  giving  to  the 
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latter  vested  rights,  protected  on  general  principles  and  by  the 
constitution  of  the  United  States  against  subsequent  legislation ; 
nor  are  they  property  in  any  legal  or  constitutional  sense;  thgt 
they  have  neither  the  qualities  of  a  contract  or  of  property,  but 
are  merely  temporary  permits  to  do  what  otherwise  would  be  an 
offense  ^^  against  a  general  law;  that  they  form  a  portion  of 
the  internal  police  system  of  the  state;  are  issued  in  the  exercise 
of  its  police  powers;  and  are  subject  to  the  discretion  of  the 
state  government,  which  may  modify,  revoke,  or  continue  them, 
as  it  may  deem  fit.  The  court  in  the  same  case  also  declare 
that  the  necessary  powers  of  the  legislature  over  all  subjects  of 
internal  police,  being  a  part  of  the  general  grant  of  the  legis- 
lative power  given  by  the  constitution,  cannot  be  sold,  given 
away,  or  relinquished. 

"The  court  of  appeals  of  the  state  of  Maryland,  in  the  case  of 
Fell  V.  State,  42  Md.  71,  20  Am.  Eep.  83,  hold  the  same  doctrine. 
In  that  case  the  court  say  that  'the  legislature  has  power  to 
prohibit  the  sale  of  spirituous  or  fermented  liquors  in  any  part 
of  the  state,  not\\dthstanding  a  party  to  be  affected  by  the  law 
may  have  procured  a  license  under  the  general  license  laws  of 
the  state,  which  has  not  yet  expired.  Such  a  license  is  in  no 
sense  a  contract  made  by  the  state  with  the  party  holding  the 
license.  It  is  a  mere  permit,  subject  to  be  modified  or  annulled 
at  the  pleasure  of  the  legislature,  who  have  the  power  to 
change  or  repeal  the  law  under  which  the  license  was  granted.* 

"In  Him  v.  State,  1  Ohio  St.  21,  the  plaintiff  had  been 
granted  a  license  under  the  laws  of  that  state  to  keep  an  inn, 
which  permitted  him  to  sell  spirituous  liquors  for  a  certain 
period  of  time,  and  had  paid  therefor  a  substantial  license  fee. 
Before  the  expiration  of  that  period  the  legislature  passed  an 
act  repealing  the  law  under  which  the  license  was  granted,  and 
thereby  revoked  the  license.  The  plaintiff  contended  that  the 
legislature  had  no  power  to  pass  such  an  act.  But  the  court  said 
they  were  not  disposed  to  question  the  power  of  the  legislature 
in  a  matter  of  that  kind,  connected,  as  it  was,  with  the  public 
policy  and  domestic  regulations  of  the  state;  that,  upon  the 
ground  of  protecting  the  health,  morals,  and  good  order  of  the 
community,  they  were  not  prepared  to  say  that  the  legislature 
did  not  possess  the  power  to  revoke  such  license.  They  added, 
however,  that,  where  there  had  been  no  forfeiture  of  the  license 
by  abuse  or  a  violation  of  its  terms,  common  honesty  would  re- 
quire that  the  money  obtained  for  it  should  be  refimded  in  case 
of  its  revocation. 
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®*  "The  doctrine  of  the  cases  of  Calder  v.  Kurby,  5  Gray,  597, 
State  V.  Holmes,  38  K".  H.  225,  Metropolitan  Board  of  Excise 
V.  Barrie,  34  N.  Y.  657 ,  and  Fell  v.  State,  42  Md.  71,  20  Am. 
Eep.  83 ,  is  strongly  supported  by  decisions  of  the  supreme  court 
of  the  United  States  in  the  cases  of  Beer  Company  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  ed.  989 ,  Patterson  v.  Kentucky,  97  U. 
S.  501,  24  L.  ed.  1115,  Fertilizing  Company  v.  Hyde  Park,  97 
U.  S.  659,  24  L.  ed.  1036,  and  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  ed.  1079. 

"Mr.  Justice  Bradley,  in  giving  the  opinion  of  the  court  in 
Beer  Company  v.  Massachusetts,  97  U.  S.  25,  24  L.  ed.  989, 
says:  'Whatever  differences  of  opinion  may  exist  as  to  the  ex- 
tent and  boundaries  of  the  police  power,  and  however  difficult  it 
may  be  to  render  a  satisfactory  definition  of  it,  there  seems  to  be 
no  doubt  that  it  does  extend  to  the  protection  of  the  lives,  health, 
and  property  of  the  citizen,  and  to  the  preservation  of  good 
order  and  the  public  morals.  The  legislature  cannot,  by  any 
contract,  devest  itself  of  the  power  to  provide  for  these  objects. 
They  belong  emphatically  to  that  class  of  objects  which  demand 
the  application  of  the  maxim,  "Salus  populi  suprema  est  lex," 
and  they  are  to  be  attained  and  provided  for  by  such  appropriate 
means  as  the  legislative  discretion  may  devise.  That  discretion 
may  no  more  be  bargained  away  than  the  power  itself.'  Again 
he  says :  'All  rights  are  held  subject  to  the  police  power  of  the 
state.  If  the  public  safety  or  the  public  morals  require  the  dis- 
continuance of  any  manufacture  or  traffic,  the  hand  of  the  legis- 
lature cannot  be  stayed  from  providing  for  its  discontinuance 
by  any  incidental  inconvenience  which  individuals  or  corpora- 
tions may  suffer.' 

"The  opinion  of  Taney,  C.  J.,  in  the  License  Cases,  46  U.  S. 
(5  How.)  504,  12  L.  ed.  256,  was  to  the  same  effect,  and  it  was 
there  held  that  nothing  in  the  statute  they  were  considering 
sb.ould  be  so  construed  as  to  require  the  county  commissioners 
to  grant  any  licenses  when  in  their  opinion  the  public  good  did 
not  require  them  to  be  granted. 

"In  the  case  of  People  v.  Wright,  3  Hun,  306,  Hardin,  J.,  in 
a  very  brief  opinion,  says:  'The  relator  was  not  entitled  to  a 
trial  by  jury.  The  statute  under  which  he  received  his  license 
expressly  authorizes  and  empowers  the  board  of  excise,  when 
they  shall  become  **  satisfied  that  any  such  person  or  persons 
has  or  have  violated  any  of  the  provisions  of  the  act,  to  revoke, 
cancel  and  annul  the  license  of  such  person  or  persons.  The 
license  was  merely  a  permit  given  to  the  relator,  under  which 
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he  was  authorized  to  sell  aJe  or  beer.  It  does  not  give  him  any 
property  or  vested  right  to  enjoy  the  privileges  thereof  beyond 
the  time  when  the  board  should  become  satisfied  that  he  had 
violated  any  of  the  provisions  of  the  act.' 

"The  New  York  court  of  appeals  arrived  at  the  same  con- 
clusion in  the  case  of  People  v.  Board  of  Commissioners  of 
Police  and  Excise,  59  N.  Y.  92.  In  that  case  the  relator  had 
obtained  a  license  from  the  respondent  board  for  the  sale  of  in- 
toxicating liquors  in  the  city  of  Brooklyn  under  the  provisions 
of  the  statutes  referred  to  in  the  case  last  cited.  Before  the 
license  expired,  complaint  was  made  to  the  superintendent  of 
police  against  the  relator  for  keeping  open  his  saloon  on  Sunday 
for  the  sale  of  beer,  and  for  selling  beer  therein  on  that  day,  in 
violation  of  the  statutes.  The  respondent  board  thereupon  sum- 
moned the  relator  to  show  cause  before  them  why  his  license 
should  not  be  revoked,  as  prescribed  by  section  4,  chapter  549, 
page  861,  of  the  Laws  of  New  York  of  1873.  The  relator  ap- 
peared before  the  board,  and  protested  against  further  proceed- 
ings on  the  ground  that  the  board  had  no  jurisdiction,  and  that 
the  complaint  preferred  alleged  no  violation  of  the  excise  law. 
These  objections  were  overruled  by  the  board;  and  thereupon 
relator  filed  a  motion  in  the  supreme  court  of  the  second  judicial 
department  of  New  York  at  a  special  term  for  a  writ  of  prohibi- 
tion to  compel  the  board  to  desist  from  proceedings  to  revoke 
the  relator's  license.  The  motion  was  there  denied.  The  case 
then  went  to  the  supreme  court  of  the  same  judicial  department 
at  the  general  term,  and  there  the  order  for  a  special  term  deny- 
ing the  motion  was  afiirmed.  The  relator  then  took  the  case  to 
the  court  of  appeals,  and  there  the  order  of  the  general  term 
was  affirmed;  and  it  was  held  that  the  power  to  license  and  to 
cancel  licenses  is  vested  in  the  legislature,  and  that  the  mode 
and  manner  in  which  it  shall  be  done  rests  in  the  legislative  dis- 
cretion." 

In  State  v.  Holmes,  38  N.  H.  225,  it  was  held  that  a  license  to 
sell  spirituous  liquors  granted  imder  an  act  of  the  legislature 
®^  gave  no  vested  right,  and  was  revoked  and  annulled  by  the 
repeal  of  the  statute  before  the  expiration  of  the  time  limited  in 
the  license. 

In  Martin  v.  State,  23  Neb.  377,  36  N.  W.  657,  Eeese,  C.  J., 
delivering  the  opinion  of  the  court,  says:  "But  it  is  contended 
that,  before  the  mayor  and  council  can  legally  revoke  the  license, 
notice  must  be  given  to  the  licensee,  in  order  that  he  may  show 
cause,  if  any  exists,  why  the  license  should  not  be  revoked.     In 
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support  of  this  contention,  it  is  insisted  that  the  license  is  a  fran- 
chise, or  public  right,  vested  in  the  individual,  and  for  which  he 
has  paid  a  consideration,  and  therefore  it  has  all  the  necessary 
elements  of  property,  under  the  provision  of ^  the  constitution 
that  'no  person  shall  be  deprived  of  life,  liberty  or  property, 
without  due  process  of  law' :  Const.,  sec.  3,  art.  1.  There  is  no 
vested  right  in  a  license  to  sell  intoxicating  liquors  which  the 
state  may  not  take  away  at  pleasure:  Pleider  v.  State,  11  Neb. 
575,  10  X.  W.  481.  Such  licenses  are  not  contracts  between  the 
state  or  municipality  issuing  them  and  the  licensee,  but  are  mere 
temporary  permits  to  do  what  otherwise  would  be  unlawful: 
Board  of  Excise  v.  Barrie,  34  N.  Y.  657.  They  are  subject  to 
the  direction  of  the  government,  which  may  revoke  them  as  it 
deems  fit,  and  may  be  abrogated  by  the  adoption  of  a  municipal 
ordinance  prohibiting  the  sale  of  liquors:  Columbus  v.  Cutcomp, 
61  Iowa,  672,  17  N.  W.  47." 

We  quote  from  a  part  of  the  opinion  by  Durfee,  C.  J.,  in 
Child  v.  Bemus,  17  E.  I.  231,  21  Atl.  539,  12  L.  R.  A.  57 :  "The 
defendant's  first  point  is  that  the  city  council,  in  conferring  upon 
the  mayor  power  to  revoke,  exceeded  their  authority  under  the 
charter.  The  authority  given  by  the  charter  is  expressed  in  broad 
terms.  It  is  to  make  laws,  ordinances  and  regulations  relative 
to  hackney  carriages  and  licensing  them.  The  language  seems 
to  us  to  be  broad  enough  to  authorize,  not  only  the  granting  of 
licenses,  but  also  the  granting  of  them  subject  to  a  power  of 
revocation.  And  we  see  no  reason  why  such  power  may  not  be 
vested  by  ordinance  in  the  mayor.  It  is  argued  that  the  licensee 
has  a  vested  right  in  his  license  beyond  the  city  council's  power 
to  forfeit.  Assuming  that  this  would  be  so  if  the  power  to  re- 
voke were  not  reserved,  it  seems  to  us  that  when,  as  here,  **  the 
license  is  granted  under  an  ordinance  that  gives  or  reserves  the 
power,  it  is  to  be  regarded  as  subject  to  the  power  and  terminable 
by  its  exercise.  The  license  is  in  the  nature  of  a  privilege  to 
perform  a  public  service  or  function  for  reward,  which  service  or 
function,  for  the  public  good,  and  to  secure  its  orderly  and  effi- 
cient performance,  must  be  subjected  to  certain  regulations. 
These  regulations  must  be  obeyed,  and  therefore  the  power  to 
revoke  the  license  is  highly  important.  The  defendant  contends 
that  the  city  council,  if  it  was  authorized  to  confer  the  power, 
was  not  authorized  to  confer  it  to  be  exercised  without  first  giv- 
ing notice  to  the  licensee  and  allowing  him  an  opportunity  to  be 
heard.  We  acknowledge  that  an  exercise  after  notice  and  hear- 
ing would  better  suit  our  notions  of  proper  procedure  than  an 
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exercise  without  them.  The  ordinance  prescribes  no  procedure, 
but  leaves  the  matter  wholly  to  the  mayor's  discretion.  Is  the 
ordinance  on  this  account  so  unreasonable  or  oppressive  that  it 
is  void? 

"The  complainant  cites  Commonwealth  v.  Kinsley,  133  Mass. 
578.  In  that  case  it  was  decided  that  a  statute  authorizing  the 
selectmen  in  towns  to  grant  licenses  to  keep  tables  for  playing  at 
pool  for  hire,  and  providing  that  'such  licenses  may  be  revoked 
at  the  pleasure  of  the  authority  granting  it,'  is  constitutional. 
The  license  was  revoked  there  without  notice.  'A  licensee/  say 
the  court,  'takes  his  license  subject  to  such  conditions  as  the 
legislature  sees  fit  to  impose,  and  one  of  the  statutory  conditions 
of  this  license  was  that  it  might  be  revoked  by  the  selectmen  at 
their  pleasure.'  Here  especially  it  is  to  be  remembered  that  the 
power  was  given  for  administrative,  not  judicial,  purposes. 
While  the  mayor  may  revoke  a  license  under  the  power,  if  it 
be  valid,  without  notifying  or  hearing  the  licensee,  there  is,  on 
the  other  hand,  nothing  to  prevent  his  giving  a  hearing  first,  if 
he  sees  fit,  and  the  question  is  whether  it  is  reasonable  for  him 
to  be  intrusted  with  such  a  discretion.  It  appears  from  Com- 
monwealth V.  Kinsley,  133  Mass.  578,  that  the  legislature  of 
Massachusetts  considered  the  conferring  of  such  a  power  not 
unreasonable;  for  otherwise,  presumably,  they  would  not  have 
conferred  it.  We  have  come  to  the  conclusion,  after  much  con- 
sideration, that  it  is  not  sufficiently  plain  that  the  ®^  power  or 
the  clause  of  the  ordinance  that  grants  the  power  is  unreasonable 
or  oppressive  to  make  it  our  duty  to  declare  it  void." 

In  the  City  of  Grand  Eapids  v.  Brady,  105  Mich.  670,  55  Am. 
St.  Eep.  472,"  64  N.  W.  29,  32  L.  E.  A.  116,  the  court  says :  "The 
only  other  provision  we  need  to  notice  is  that  giving  the  power 
to  revoke  the  license  arbitrarily.  Has  the  common  council  the 
right  to  insist,  as  a  condition  precedent  to  the  issue  of  the  license, 
that  the  applicant  shall  agree  that  his  license  may  be  revoked  a^ 
the  will  of  the  council  ?  is  the  question  presented.  The  necessity 
of  a  rigid  control  over  this  business  in  our  large  cities  is  clear. 
Convictions  are  difficult,  though  the  public  authorities  may  be 
well  convinced.  The  business  is  not  necessary  to  the  welfare  of 
society  or  the  public.  The  common  council  with  the  knowledge 
of  all  the  facts  before  them  to  a  greater  extent  than  courts  can 
possibly  have,  liave  determined  that  it  is  well,  in  their  judgment, 
to  require  these  conditions.  While  the  exercise  of  any  arbitrary 
power  may  seem  harsh,  still  we  are  of  the  opinion  that  this  re- 
quirement is  not  so  unreasonable  as  to  require  the  courts  to 
declare  it  void." 
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In  Commonwealth  v.  Kinsley,  133  Mass.  579,  the  court  states: 
"A  license  had  been  duly  granted  to  the  defendant,  and  it  had 
been  revoked  by  the  selectmen  without  giving  him  notice  oi! 
their  intention  to  revoke  it.  The  keeping  of  a  pool-table  for 
hire  is  one  of  the  many  things  aiEecting  the  public  morals,  which 
the  legislature  can  either  absolutely  prohibit  or  can  regulate,  and 
one  common  form  of  regulation  is  by  requiring  a  license,  A 
licensee  takes  his  license  subject  to  such  conditions  as  the  legis- 
lature sees  fit  to  impose,  and  one  of  the  statutory  conditions  of 
this  license  was  that  it  might  be  revoked  by  the  selectmen  at 
their  pleasure.  Such  a  license  is  not  a  contract,  and  a  revocation 
of  it  does  not  deprive  the  defendant  of  any  property,  immunity 
or  privilege,  within  the  meaning  of  these  words  in  the  Declara- 
tion of  Rights,  article  12 :  Commonwealth  v.  Blackington,  24 
Pick.  352;  Calder  v.  Kurby,  5  Gray,  597;  Commonwealth  v. 
Colton,  8  Gray,  488 ;  Commonwealth  v.  Brennan,  103  Mass.  70 ; 
Commonwealth  v.  Adams,  109  Mass.  344;  Commonwealth  v. 
Fredericks,  119  Mass.  199.'^ 

®^  The  note  on  page  519  of  15  Fed.,  citing  authorities,  is  to 
the  effect  that  a  license  to  sell  liquor  is  issued  as  a  part  of  the 
police  system  of  the  state,  and  is  subject  to  modification  or  re- 
vocation, at  the  will  of  the  licensor.  Under  note  2,  section  363 
of  1  Dillon  on  Municipal  Corporations,  fourth  edition,  followed 
by  a  list  of  cases,  it  is  said  that  "licenses  to  sell  liquors  are  not 
contracts  between  the  state  and  the  person  licensed,  giving  the 
latter  vested  rights,  and  partaking  of  the  nature  of  contracts, 
but  are  merely  temporary  permits  to  do  what  otherwise  would  be 
an  offense,  issued  in  the  exercise  of  police  powers,  and  subject  to 
the  direction  of  the  government,  which  may  revoke  them  as  it 
deems  fit."  Other  cases  in  point  are  Schwuchow  v.  City  of 
Chicago,  68  111.  444 ;  Wiggins  v.  City  of  Chicago,  68  111.  372 ; 
State  V.  Cook,  24  Minn.  247,  31  Am.  Rep.  344;  Hurber  v. 
Baugh,  43  Iowa,  514;  Laing  v.  Mayor,  86  Ga.  756,  13  S.  E.  107; 
Doyle  V.  Insurance  Co.,  94  U.  S.  535,  24  L.  ed.  148 ;  Wiggins  v. 
East  St.  Louis,  107  U.  S.  374,  2  Sup .  Ct.  Rep.  257,  27  L.  ed. 
419;  Sights  v.  Yamalls,  12  Gratt.  292;  Low  v.  Commissioners, 
R.  M.  Charlt.  314;  Commonwealth  v.  Brennan,  103  Mass.  70; 
Commonwealth  v.  Intoxicating  Liquors,  115  Mass.  153. 

History  tells  us  that  from  the  early  days  of  Eg}'pt,  Greece 
and  Rome,  the  leading  nations  of  the  world  have  maintained 
restrictions  upon  the  use  of  wine.  The  common  law  of  England 
regulated  the  sale  of  ardent  spirits,  and  the  same  policy  has  been 
pursued  in  this  country  from  colonial  days.     Custom  from  time 
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immemorial  and  the  cases  cited  indicate  that  the  legislature,  in 
the  exercise  of  police  power  belonging  to  the  state,  could  prohibit 
entirely,  or  impose  such  conditions  as  it  deemed  best  for  the  is- 
suance and  annulment  of  permits  to  sell  intoxicating  liquors. 
They  saw  fit  to  authorize  the  city  council  to  revoke  licenses  for 
the  reasons  and  in  the  manner  stated  before.  The  one  in  ques- 
tion was  granted  to  and  accepted  by  the  petitioner  under  these 
conditions  and  after  their  enactment.  It  is  the  rule  that,  where 
parties  contract  or  act  in  contemplation  of  a  statute  then  in 
force,  its  provisions  are  deemed  to  constitute  a  part  of  the 
agreement,  just  as  though  they  had  been  incorporated  in  it: 
Hutchins  v.  Town,  118  N.  C.  468,  24  S.  E.  723,  32  L.  E.  A. 
706,  citing  Koonce  v.  Eussell,  103  N.  C.  179,  9  S.  E.  316; 
Cooley's  Constitutional  *''  Limitations,  265;  McCless  v.  Meek- 
ins,  117  N.  C.  34,  23  S.  E.  99 ;  Strickland  v.  Pennsylvania,  154 
Pa.  St.  348,  26  Atl.  431,  21  L.  E.  A.  224. 

From  a  general  review  of  the  authorities  it  appears  that  a 
license  for  the  sale  of  liquors  may  be  revoked  before  the  expira- 
tion of  the  time  for  which  it  has  been  granted  by  act  of  the 
legislature  directly,  or  by  the  will  of  a  majority  of  the  voters 
expressed  at  an  election,  or  by  the  board  or  mayor  in  their  or 
his  discretion,  and  with  or  without  notice  to  the  licensee,  if 
statutory  authority  and  conditions  be  pursued.  It  is  apparent 
that  the  respondents  acted  within  the  letter  and  requirements 
of  these  statutory  provisions,  and  that  they  are  not  unconstitu- 
tional. 

The  demurrer  to  the  petition  is  sustained  for  the  reasons 
indicated,  and  the  costs  of  this  proceeding  are  taxed  against  the 
petitioner. 

Belknap,  C.  J.,  and  Fitzgerald,  J.,  concur. 


The  Regulation  of  the  Sale  of  Intoxicating  Liquor  is  wholly  within 
the  police  power  of  the  state,  to  be  exercised  in  such  manner  as  it 
deems  proper,  as  such  sale  is  not  one  of  the  privileges  or  immunities 
of  citizenship  guaranteed  by  the  constitution:  Council  of  Farmville 
V.  Walker,  101  Va.  323,  99  Am.  St.  Eep.  870;  note  to  Booth  v.  People, 
78  Am.  St.  Kep.  253. 

Licenses  to  Sell  Liquor  have  neither  the  qualities  of  a  contract  nor 
of  property,  but  are  merely  temporary  permits  to  do  what  otherwise 
would  be  unlawful.  They  are  subject  to  the  direction  of  the  state 
government,  which  may  modify,  revoke  or  continue  them  as  it  may 
deem  fit:  See  the  note  to  Commonwealth  v.  Kimball,  35  Am.  Dec.  335. 
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SOUTHEEN"    NEVADA   GOLD    AND    SILVER   MINING 

COMPANY  V.  HOLMES  MINING  COMPANY. 

[27  Nev.  107,  73  Pae.  759.] 

APPELLATE  PRACTICE— Verdict  Against  Weight  of  Evi- 
dence.—If  the  evidence  is  conflicting  upon  all  material  points,  and 
equally  balanced  on  each  side,  the  verdict  of  the  jury  will  not  be 
disturbed  on  appeal,     (p.  761.) 

MINES  AND  MINING— Right  to  Follow  Ore  Vein.— The  right 
of  the  owner  of  a  mining  location  to  follow  a  ledge  beyond  his  side 
lines  is  limited  to  the  right  to  follow  it  downward— that  is,  on  its 
dip — and  he  has  no  right  to  follow  it  laterally,  or  along  its  strike. 
Hence  if  the  ledge  so  bends  or  curves  in  its  course  or  strike  that 
vertical  planes  drawn  through  the  end  lines  of  that  location  will  in- 
clude a  portion  of  the  dip  of  the  ledge  which  cannot  be  reached  from 
that  location  without  following  laterally  or  along  its  strike,  then  the 
owner  of  the  location  has  no  right  to  enter  upon  that  portion  of  the 
ledge,  or  to  extract  any  ore  therefrom,     (p.  761.) 

MINES  AND  MINING— Right  to  Follow  Ore  Vein.— A  person 
cannot  make  his  mining  location  crosswise  of  an  ore  vein,  so  that 
the  side  lines  shall  cross  it,  and  thereby  give  himself  the  right  to  fol- 
low the  strike  of  the  vein  inside  of  his  side  lines,  and  if  he  does 
locate  his  claim  in  that  way,  his  right  must  be  subordinated  to  the 
right  of  those  who  have  properly  located  on  the  lode.  Their  right 
to  follow  the  dip  outside  of  their  side  lines  cannot  be  interfered  with 
by  him,  and  his  right  to  the  lode  only  extends  to  so  much  of  the 
lode  as  his  claim  crosses,     (p.  763.) 

MINES  AND  MINING— Right  to  Follow  Ore  Vein— Damages 
for  Intrusion. — If  a  person  enters  upon  an  ore  ledge  having  its  apex 
within  the  exterior  boundaries  of  the  location  of  another,  and  ex- 
tracts ore  therefrom  between  the  planes  drawn  vertically  downward 
through  the  end  lines  of  such  location,  the  right  of  the  latter  to  re- 
cover damages  for  such  acts  is  not  affected  by  proof  merely  that 
the  place  from  which  such  ore  was  extracted  could  be  reached  by 
going  continuously  through  ledge  matter  from  a  ledge  having  its 
apex  within  the  exterior  boundaries  of  a  prior  location  belonging  to 
the  person  thus  extracting  ore,  but  it  must  further  appear  that  such 
passage  from  the  apex  of  the  prior  location  is  made  continuously 
downward  on  the  dip  of  that  ledge,  and  if  any  portion  of  such  pass- 
age must  necessarily  be  made  either  upward  or  laterally  along  the 
strike  of  the  ledge,  the  right  to  recover  is  not  affected,     (p.  763.) 

MINES  AND  MINING- Right  to  FoUow  Ore  Vein.— It  is  not 
necessary  that  the  ore  veins  apexing  in  a  mining  location  pass  through 
both  end  lines  of  the  location  to  entitle  the  owner  thereof  to  follow 
the  dip.     (p.  765.) 

VERDICT.— Afiadavits  of  Jurors  cannot  be  received  to  impeach 
their  verdict,     (p.  765.) 

W.  E.  F.  Deal  and  P.  M.  Bowler,  Jr.,  for  the  appellant. 

W.  B.  Treadwell,  for  the  respondent. 

i3»  BELKNAP,  C.  J.  'This  is  an  action  of  ejectment  for  the 
recovery  of  the  possession  of  ])laintiff's  mine  and  damages  for 
ore  extracted.     It  was  tried  by  the  first  judicial  district  court  and 
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a  jury,  and  a  verdict  rendered  in  favor  of  plaintiff  for  the  posses- 
sion of  the  mine,  and  for  damages  in  the  sum  of  forty-eight 
thousand  dollars.  A  motion  for  a  new  trial  was  made  and 
overruled,  and  from  the  order  and  judgment  an  appeal  has  been 
taken. 

It  was  conceded  at  the  trial  that  respondent  was  the  owner 
of  the  Chief  of  the  Hill  claim,  and  appellant  the  owner  of  the 
Northern  Belle,  First  Easterly  Extension  of  the  Northern 
Belle,  and  General  Thomas  No.  3,  and  that  each  of  these 
claims  of  appellant  was  prior  in  location  to  that  of  respond- 
ent. Although  the  action  was  in  ejectment  for  plaintiff's 
mine,  the  real  controversy  was  whether  respondent  or  appel- 
lant *^®  was  entitled  to  so  much  of  the  General  Thomas  No. 
3  vein  as  is  within  the  Chief  of  the  Hill  location. 

Respondent  contended  that  the  General  Thomas  No.  3  and 
its  Chief  of  the  Hill  claim  are  upon  the  same  led^ge;  that  the 
General  Thomas  No.  3  ledge  crosses  its  easterly  side  line, 
and  enters  the  Chief  of  the  Hill  ground  at  its  westerly  end 
line  and  thence  runs  in  an  easterly  direction  in  the  Chief  of 
the  Hill  ground;  that  there  are  two  distinct  ledges  upon  the 
surface — one  the  Northern  Belle,  the  other  the  General  Thomas 
No,  3;  that  the  ledges  are  divided  by  a  body  of  country  rock 
of  varying  width,  but  sufficient  to  indicate  separate  fissures; 
that  in  the  underground  workings  upon  the  eighth  level  of  the 
Northern  Belle  mine — practically  the  first  level  of  the  General 
Thomas  No.  3,  owing  to  the  slope  of  the  hill — the  mass  of 
country  rock  separated  the  ledges  by  about  one  hundred  feet, 
and  that  the  separation  continued  downward  to  the  eleventh 
level,  from  which  the  disputed  ore  was  taken. 

The  identity  of  the  General  Thomas  No.  3  with  that  of  the 
Chief  of  the  Hill  was  shown  in  part  by  a  drift  through 
country  rock  from  the  Chief  of  the  Hill  tunnel^  from  which 
a  winze  was  sunk  sixty-five  feet  to  stopes  made  by  appellant 
upon  the  eleventh  level  within  the  ground  of  respondent,  and 
was  supplemented  by  expert  testimony  and  that  of  practical 
miners  to  the  effect  that  the  ledges  were  the  same,  with  the 
reasons  upon  which  the  conclusion  was  based.  Appellant  con- 
tended that  the  Holmes  or  Northern  Belle  ledge  extended 
through  each  of  its  claims,  to  wit.  Northern  Belle,  First  East- 
erly Extension  of  Northern  Belle,  and  the  General  Thomas 
No.  3;  that  the  ledge  at  the  surface  is  several  hundred  feet 
in  width,  and  that  there  is  only  one  vein  in  its  mining  ground; 
that  the  country  rock  between  the  General  Thomas  No.  3  and  the 
Northern  Belle  is  not  a  separation  of  the  veins,  but  an  intru- 


Oct.  ^03.]     Southern  Nevada  Co.  v.  Holmes  Min.  Co.     761 

sion  within  the  walls  of  the  ledge,  commonly  called  a  'Tiorse" 
by  miners;  that  there  is  no  ore  connection  between  the  Gen- 
eral Thomas  No.  3  and  the  Chief  of  the  Hill ;  that  the  latter  is 
a  separate  vein,  and  either  disappears  or  turns  to  its  north- 
erly side  line  before  reaching  the  General  Thomas  No.  3. 

It  is  claimed  that  the  evidence  is  insufficient  to  support 
^^^  the  verdict.  The  evidence  was  conflicting  upon  all  material 
points.  There  was  substantial  evidence  upon  each  side.  The 
jury  could  have  adopted  the  theories  of  respondent  or  those 
of  appellant,  according  to  the  view  they  may  have  taken  of 
the  testimony,  and  upon  appeal  this  court  could  not  properly  dis- 
turb the  judgment  upon  the  ground  of  insufficiency  of  evi- 
dence. The  jury  adopted  the  views  of  respondent.  It  was 
sanctioned  by  the  district  court  in  denying  a  motion  for  new  trial, 
and  for  this  court  now  to  interfere  upon  the  ground  that  the 
verdict  is  against  the  weight  of  evidence  would  be,  in  effect, 
to  abolish  the  institution  of  juries. 

Among  the  instructions  given  at  the  request  of  respondent 
are  the  following:  "5.  The  right  of  the  owner  of  a  min- 
ing location  to  follow  a  ledge  beyond  his  side  lines  is  limited 
to  the  right  to  follow  the  ledge  downward — that  is,  on  its 
dip;  and  he  has  not  the  right  to  follow  it  laterally,  or  along 
its  strike.  If,  therefore,  a  ledge  so  bends  or  curves  in  its 
course  or  strike  that  vertical  planes  drawn  through  the  end 
lines  of  that  location  will  include  a  portion  of  the  dip  of  the 
ledge  which  cannot  be  reached  from  that  location  without  fol- 
lowing laterally  or  along  its  strike,  then  the  owner  of  the  loca- 
tion has  not  the  right  to  enter  upon  that  portion  of  the  ledge, 
or  to  extract  any  ore  therefrom. 

*'6.  If  the  jury  finds  from  the  evidence  that  there  is,  within 
the  lines  of  the  General  Thomas  No.  3,  the  apex  of  a  ledge, 
which  leaves  that  location  by  crossing  its  easterly  side  line,  and 
which  enters  the  Chief  of  the  Hill  by  crossing  its  westerly  end 
line,  and  which  thereafter  continues  easterly  on  its  course  or 
strike  within  the  side  lines  of  the  latter  location,  and  that  the 
course  of  that  ledge  is  so  bent  or  curved  that  its  dip  within 
the  Chief  of  the  Hill  makes  a  large  angle  with  its  dip  within  the 
General  Thomas  No.  3  so  that  a  portion  of  the  dip  included 
within  vertical  planes  drawn  downward  through  the  end  lines 
of  each  of  said  locations  cannot  be  reached  from  the  General 
Thomas  No,  3  without  following  the  ledge  laterally  or  along 
its  strike,  then  the  defendant,  as  the  owner  of  the  latter  loca- 
tion, had  not  and  has  not  the  right  to  enter  upon  or  extract 
ore  from  that  portion  of  said  ledge." 
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The  objections  to  the  instructions  appear  to  be  in  the 
limitation  contained  in  the  following  words :  "And  he  has 
^*^  not  the  right  to  follow  it  laterally  or  along  its  strike." 
Under  the  provisions  of  section  2322  of  the  Kevised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stats.  1901,  p.  1425),  locators 
of  mining  claims  "have  the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  within  the  lines  of  their 
location  and  of  all  veins,  lodes  and  ledges  throughout  their  en- 
tire depth  the  top  or  apex  of  which  lie  inside  such  surface  lines 
extended  downward  vertically,  although  such  veins,  lodes  and 
ledges  may  so  far  depart  from  the  perpendicular  in  their  course 
downward  as  to  extend  outside  the  vertical  side  lines  of  said  sur- 
face location.  But  their  right  to  the  possession  of  such  outside 
parts  of  such  veins,  lodes  or  ledges  shall  be  confined  to  such 
portions  thereof  as  lie  between  vertical  planes  drawn  down- 
ward as  above  described  through  the  end  lines  of  their  location 
so  continued  in  their  own  direction  that  such  planes  will  inter- 
sect such  exterior  parts  of  such  vieins  or  ledges." 

Eespondent  contended  that  the  General  Thomas  No.  3  vein, 
as  it  enters  the  Chief  of  the  Hill  ground,  runs  crosswise  to  the 
Oeneral  Thomas  No.  3  location  within  planes  drawn  through 
its  end  lines. 

The  relative  position  of  the  claims  and  the  strike  of  the  Gen- 
eral Thomas  No.  3,  as  contended  for  by  respondent,  will  be  un- 
derstood by  reference  to  the  diagram: 


It  was  held  in  the  Flagstaff  Case,  98  U.  S.  4G3,  25  L.  ed. 
253,  that  under  these  provisions  the  location  of  a  mining 
claim  should  be  made   lengthwise  in   the  course    of   the  vein. 

143  ('11  -^as  not  the  intent  of  the  law,"  said  the  court,  "to  al- 
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low  a  person  to  make  his  location  crosswise  of  a  vein  so  that 
the  side  lines  shall  cross  it,  and  thereby  give  him  the  right  to 
follow  the  strike  of  the  vein  inside  of  his  side  lines.  That  would 
subvert  the  whole  system  sought  to  be  established  by  the  law. 
If  he  does  locate  his  claim  in  that  way,  his  right  must  be 
subordinated  to  the  right  of  those  who  have  property  located 
on  the  lode.  Their  right  to  follow  the  dip  outside  of  their 
side  lines  cannot  be  interfered  with  by  him.  His  right  to  the 
lode  only  extends  to  so  much  of  the  lode  as  his  claim  crosses. 
If  he  has  located  crosswise  of  the  lode,  and  his  claim  is  only 
one  hundred  feet  wide,  that  one  hundred  feet  is  all  he  has  a 
right  to.  This  we  consider  to  be  the  law  as  to  locations  on  lodes 
or  veins."  Applying  these  principles,  the  jury  were,  in  effect, 
told  that  the  easterly  side  lines  of  the  General  Thomas  No.  3 
claim  was  in  fact  its  end  line,  and  that  appellant  coiild  not 
follow  the  strike  of  the  ledge  beyond  that  line.  The  subject  of 
instruction  was  the  ownership  of  the  miner  on  the  vein  within 
his  side  lines,  and  could  not  have  been  mistaken,  as  appellant 
sniggests,  to  the  method  by  which  work  could  be  prosecuted 
within  the  limits  of  the  claim  either  by  upraising  or  drifting. 

Respondent's  instruction  No.  8  was  as  follows:  "8.  If  you 
find  from  the  evidence  that  the  defendant  entered  upon  a  ledge 
having  its  apex  within  the  exterior  boundaries  of  plaintiff's 
location,  and  extracted  ore  therefrom  between  the  planes  drawn 
vertically  downward  through  the  end  lines  of  said  location, 
the  right  of  the  plaintiff  to  recover  damages  for  such  acts  would 
not  be  affected  by  proof  merely  that  the  place  from  which  such 
ore  was  extracted  could  be  reached  by  going  continuously 
through  ledge  matter  from  a  ledge  havin.g  its  apex  within  the 
exterior  boundaries  of  a  prior  location  belonging  to  the  defend- 
ant. In  order  that  such  proof  should  avail  the  defendant,  it 
must  further  appear  that  sucli  passage  from  the  apex  of  defend- 
ant's ledge  is  made  continuously  downward  on  the  dip  of  that 
ledge;  and,  if  any  portion  of  such  passage  must  necessarily  be 
made  either  upward  or  laterally  along  the  strike,  then  the 
plaintiff's  right  to  recover  is  not  affected."  Appellant's  evidence 
was  to  the  effect  that  at  a  point  called  "Crowfoot"  on  the  apex 
of  the  First  Easterly  *'*^  Extension  of  the  Northern  Belle  a 
passage  could  be  made  in  ore  to  the  thirteenth  level,  and  from 
thence  in  ore  to  the  point  from  which  the  ore  was  taken.  It  was 
arigued  that  these  facts  showed  but  one  ledge.  Respondent's 
evidence  was  that  the  Northern  Belle  and  General  Thomas  No. 
3  were  separate  ledges,  but  that  they  united  somewhere  below  the 


76i  American  State  Reports,  Vol.  103.       [Nevada, 

eleventh  and  above  the  thirteenth  level.  Assuming  that  the 
ledges  had  so  united,  the  fact  that  one  ledge  could  be  reached 
in  ore  or  ledge  matter  from  the  otber  below  the  point  of  union 
does  not  prove  they  are  one  ledge  above  that  point. 

Respondent's  instruction  No.  3  was  upon  the  subject  of  the 
measure  of  damages.  The  testimony  of  the  secretary  of  de- 
fendant and  appellant  showed  that  net  profits  amounting  to 
sixty  thousand  dollars  have  been  paid  in  dividends  to  its  stock- 
holders, and  the  testimony  of  the  superintendent  showed  that 
twenty-nine  thirtieths  of  the  ore  extracted  was  taken  from  re- 
spondent's ground.  The  testimony  of  these  officers  was  en- 
tirely undisputed.  As  the  verdict  was  for  forty-eight  thousand 
dollars,  and  under  the  most  favorable  rule  respondent  was  en- 
titled to  recover  fifty-eight  thousand  dollars,  appellant  could 
not  have  been  prejudiced  by  the  instruction. 

Appellant  requested  the  court  to  instruct  the  jury  as  follows: 
"3,  You  are  instructed  that  the  Holmes  Mining  Company,  the 
defendant  in  this  action,  is,  and  was  at  and  before  first  day  of 
May,  1884,  the  time  of  the  alleged  trespass,  the  owner,  in  the 
possession  and  entitled  to  the  possession  of  the  Northern  Belle 
claim,  the  First  Easterly  Extension  of  the  Northern  Belle  and 
the  General  Thomas  No.  3  claim;  and  that  each  of  said  claims 
was  located  prior  to  the  location  of  the  Chief  of  the  Hill 
claim,  and  that  the  defendant  is  now  the  owner  in  fee  by  United 
States  patents  of  all  of  said  claims,  and  that  at  all  times  prior 
to  May  1,  1884,  and  ever  since  has  been  and  now  is  the  owner 
in  the  possession  of  all  veins,  lodes  and  ledges  of  quartz,  or  other 
rock  in  place  bearing  gold  and  silver  or  other  metals,  through- 
out their  entire  depth,  the  top  or  apexes  of  which  lie  inside  the 
surface  boundary  lines  of  said  claims  extended  downward  verti- 
cally, and  also  of  the  dips  of  such  vein  or  veins,  and  all  the  ore 
of  such  veins  on  their  dip,  between  planes  extending  through  the 
end  lines  of  such  claims  in  their  own  direction." 

14S  rpjjg  court  modified  the  instruction  by  inserting  after  the 
words  "and  also  of  the  dip  of  such  vein  or  veins"  the  words 
"as  pass  through  both  end  lines  of  each  of  said  claims." 

The  requirement  that  the  mineral  veins  should  pass  through 
'both  end  lines  is  erroneous.  It  must  be  conceded,  as  decided 
in  the  Del  Monte  Mining  Co.  v.  Last  Chance  Mining  Co.,  171  U. 
S.  67,  18  Sup.  Ct.  Rep.  895,  43  L.  ed.  72,  that  the  miner  has 
the  right  to  follow  his  vein  on  its  dip  outside  of  his  vertical 
side  lines,  whether  the  vein  ever,  in  its  course,  reaches  its  end 
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lines  or  not.  The  modification  was  immaterial  to  any  issue, 
and  could  not  have  misled  the  jury.  No  question  touching  the 
right  to  follow  the  vein  or  the  right  to  the  possession  of  ore  de- 
pended upon  the  qualification  that  the  mineral  deposit  should 
pass  through  both  end  lines  of  a  claim.  The  controlling  ques- 
tion, and  upon  which  the  case  was  tried,  was  whether  the  General 
T,homas  No.  3  and  the  Chief  of  the  Hill  were  upon  the  same 
ledge.  If  they  were  not,  plaintiff  had  no  cause  of  action.  This 
is  shown  by  instruction  No.  6  given  at  the  request  of  appel- 
lant. It  is  as  follows:  "It  is  entirely  immaterial  what  is  the 
course  or  dip  of  any  vein  in  the  Northern  Belle,  First  Easterly 
Extension,  and  Genera]  Thomas  No,  3  claims,  unless  you  be- 
lieve from  a  preponderance  of  the  evidence  that  the  ore  here 
in  dispute  was  taken  from  the  Chief  of  the  Hill  vein  from  the 
dip  thereof." 

Appellant  produced  the  affidavits  of  two  of  the  Jurors  tend- 
ing to  show  that  the  jury  agreed  that  each  juror  should  write 
upon  a  separate  slip  of  paper  the  amount  of  damages  he  de- 
sired to  award  plaintiff,  and  that  the  sum  of  the  several  esti- 
mates should  be  divided  by  11,  the  number  comprising  the  jury, 
and  the  quotient  should  be  the  amount  of  the  verdict.  Counter- 
affidavits  were  filed,  biit  the  conclusion  we  have  reached  ren- 
ders their  consideration  unnecessary. 

At  common  law,  affidavits  of  jurors  could  not  be  received 
to  impeach  their  verdict,  but  could  be  admitted  in  its  sup- 
port :  Eex  V.  Alntm,  Burr.  2686 ;  Vaise  v,  Delaral,  1  Term  Rep, 
11;  Owen  v.  Warburton,  4  Bos.  &  P.  326;  Turner  v.  Tuolumne, 
25  Cal,  397;  Davis  v,  Taylor,  2  Chitty,  268, 

In  Dalrymple  v.  Williams,  63  N.  Y.  361,  20  Am.  Rep,  544, 
it  is  said:  "There  are  reasons  of  public  policy  why  jurors 
should  not  be  heard  to  impeach  their  verdict,  whether  by 
***  showing  their  mistakes  or  their  misconduct.  Neither  can 
they  properly  be  permitted  to  declare,  with  a  view  to  affect 
their  verdict,  an  intent  different  from  that  actually  expressed 
by  their  verdict  as  rendered  in  open  court.  In  early  times 
the  pains  and  penalties  visited  upon  the  jurors  for  false  ver- 
dicts furnished  an  additional  reason  why  they  should  not  be 
allowed  to  impeach  them :  Watts  v.  Brains,  Cro,  Eliz.  778.  But 
the  rule  is  well  established,  and  at  this  day  rests  upon  well- 
understood  reasons  of  public  policy  as  connected  with  the  ad- 
ministration of  justice,  that  the  court  will  not  receive  the  af- 
fidavits of  jurymen  to  prove  misconduct  on  their  part,  or  any 
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act  done  by  them,  which  could  tend  to  impeach  or  overthrow 
their  verdict.  This  rule  excludes  affidavits  to  show  mistake  or 
error  of  the  jurors  in  respect  to  the  merits,  or  irregularity  or 
misconduct  or  that  they  mistook  the  effect  of  their  verdict  or 
intended  something  different." 

"It  is  admitted,  notwithstanding  a  few  adjudications  to 
the  contrary,  that  it  is  now  well  settled,  both  in  England,  and, 
with  the  exception  of  Tennessee,  perhaps  in  every  state  of  this 
confederacy,  that  such  affidavit  cannot  be  received;  and,  we  be- 
lieve upon  correct  reasoning.  If  it  were  otherwise,  but  few 
verdicts  could  stand.  It  would  open  the  widest  door  for  endless 
litigation,  fraud  and  perjury,  and  is  condemned  by  the  clearest 
principles  of  justice  and  public  policy" :  3  Graham  &  Waterman 
on  New  Trial,  1429. 

The  following  reasons  are  given  by  the  same  authors  why 
affidavits  of  jurors  should  not  be  received:  "1.  Because  they 
would  tend  to  defeat  their  own  solemn  acts  under  oath;  2.  Be- 
cause their  admission  would  open  a  door  to  tamper  with  jury- 
men after  they  had  given  their  verdict;  3.  Because  they  would 
be  the  means,  in  the  hands  of  the  dissatisfied  juror,  to  destroy 
a  verdict  at  any  time  after  he  had  assented  to  it" :  3  Graham  & 
Waterman  on  New  Trial,  1428. 

In  a  learned  note  to  Crawford  v.  State,  Yerg.  60,  24  Am. 
Dec.  467,  the  author  says:  "These  reasons,  considered  in  con- 
nection with  the  fact  it  has  always  been  the  policy  of  the  law 
to  keep  the  delibei-ations  of  jurors  secret,  and  to  allow  jurors 
to  arrive  at  their  ovni  conclusions  without  the  fear  of  being  after- 
ward compelled  to  disclose  or  to  have  disclosed  the  reasons  upon 
which  such  conclusions  were  based,  are  ■^^'^  generally  advanced 
by  the  latter  cases  to  show  that  such  affidavits  should  not  be 
received."  The  common-law  rule  has  been  modified  by  stat- 
ute in  the  state  of  California  in  this  respect :  "Whenever  any  one 
or  more  of  the  jurors  shall  have  been  induced  to  assent  to  any 
general  or  special  verdict  or  to  a  finding  by  a  resort  to  the 
determination  of  chance,  such  misconduct  may  be  proven  by 
the  affidavits  of  any  one  or  more  of  the  jurors" :  Turner  v. 
Tuolumne,  25  Cal.  400.  South  Dakota  (Murphy  v.  Murphy, 
1  S.  Dak.  316,  47  N.  W.  142,  9  L.  E.  A.  820),  Idaho  (Flood 
V.  McClure,  3  Idaho,  587,  32  Pac.  254),  and  Montana  (Gordon 
V.  Trevarthan,  13  Mont.  387,  40  Am.  St.  Rep.  452,  34  Pac.  185) 
have  similar  statutes.  See,  also,  Grinnel  v.  Phillips,  1  Mass. 
530 ;  Farrer  v.  State,  2  Ohio  St.  54.  Aside  from  the  Tennessee 
cases,  contrary  decisions  can  be  found  in  Iowa  (Wright  v.  Illi- 
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nois  etc.  Tel.  Co.,  20  Iowa,  195),  and  one  in  Kansas  (Perry  v. 
Bailey,  12  Kan.  539). 

Judgment  and  order  afifirmed. 

Fitzgerald,  J.     I  dissent. 

TALBOT,  J.,  Concurring.  I  wish  to  concur  specially  in 
the  opinion  of  the  chief  justice  in  the  important  matters  of 
practice  relating  to  quotient  verdicts  and  the  inadmissibility  of 
the  affidavits  of  jurors  under  the  circumstances  existing  in  this 
case. 

The  affida\ats  of  some  of  the  jurors  state  that:  "They  all 
agreed  that  each  one  of  said  jurors  should  ballot  by  writing 
upon  separate  slips  of  paper  the  amount  of  damages  he  desired 
to  award  said  plaintiff,  and  that,  after  said  amounts  should  be 
so  written  and  balloted,  that  said  several  amounts  should  be 
added  together,  and  the  total  sum  so  arrived  at  should  be  di- 
vided by  11,  the  number  of  jurors  constituting  the  jury,  and 
that  the  amount  so  found  and  arrived  at  should  control  and 
fix  the  amount  of  the  verdict  to  be  awarded  to  and  in  favor  of 
plaintiff.'' 

Another  juror  makes  affidavit:  "That  while  it  is  true  that 
such  jurors  all  agreed  that  each  one  should  ballot  by  writing 
upon  separate  slips  of  paper  the  amount  of  damages  he  desired 
to  award  said  plaintiff,  and  that  after  said  amount  should  be 
so  written  and  balloted  said  several  amounts  should  be  added 
together,  and  the  total  sum  so  arrived  at  *^^  divided  by  11,  the 
number  of  jurors  constituting  the  jury,  and  that  the  amount 
so  found  and  arrived  at  should  control  and  fix  the  amount  of 
the  verdict  to  be  awarded  to  and  in  favor  of  plaintiff,  that, 
notwithstanding  said  agreement,  and  after  said  ballot  had  been 
so  written  and  balloted  and  the  sums  added  together  and  di- 
vided by  11,  this  affiant  and  each  of  the  jurors  in  said  case  did 
freely  and  fully  agree  upon  the  verdict  which  was  rendered  in 
said  case,  and  did  fully  and  freely  agree  upon  the  amount  to  be 
awarded  to  said  plaintiff,  irrespective  of  said  balloting,  and  did 
freely  and  fully  a^ree  and  award  said  plaintiff  the  sum  of 
forty-eight  thousand  dollars." 

Considering  the  sum  allowed,  three  hundred  dollars  is  a  small 
variation,  but  sufficient  to  show  that  the  jurors,  and  especially 
those  who  favored  a  lesser  sum,  were  not  entirely  controlled  or 
bound  by  the  quotient  which  likely  induced  them  to  find  for 
the  nearest  amount  in  even  thousands.  The  jury  had  two 
important  issues  to  determine.     One  related  to  the  ownership 
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of  the  ledge  from  which  the  ore  was  extracted,  and  under  the 
conflicting  testimony  they,  or  the  requisite  number,  must  have 
found  in  favor  of  plaintiff;  and  after  they  arrived  at  this  con- 
clusion it  became  incumbent  on  them  to  determine  the  amount 
of  damages  which  should  be  awarded  against  the  defendant. 
One  of  the  jurors  put  down  nothing  in  making  up  the  quotient. 
If  this  be  considered  unreasonably  low,  it  was  favorable  to  the 
defendant,  and  it  cannot  complain.  But  it  was  his  privilege 
to  find  for  the  defendant  under  the  conflicting  evidence  regard- 
ing the  ownership  of  the  ledge.  A  few  cases  hold  without  quali- 
fication that  quotient  verdicts  should  be  set  aside,  but  the 
better  authorities  sustain  their  validity,  unless  the  jurors  agree  ■ 
in  advance  to  be  bound  by  the  amount. 

Whether  they  so  agree  or  not,  no  good  reason  appears  to  re- 
ject a  quotient  verdict  if  each  juror  puts  down  a  sum  within 
the  issue,  and  supported  by  the  evidence,  which  he  conscientiously 
believes  should  be  awarded.  Some  able  opinions — such  as  that 
of  Judge  Sanderson,  speaking  for  the  court,  in  Turner  v.  Tu- 
olumne, 25  Cal.  397 — support  these  verdicts  as  being  a  mean 
and  average  of  the  amount  of  damages  which  the  different  jur- 
ors in  their  natural  varying  judgments  believe  should  be 
awarded. 

Other  decisions  are  to  the  effect  that  such  verdicts  should 
*^*  be  vacated  if  the  jurors  so  agreed  in  advance,  because  some 
juror  might  put  down  an  extravagantly  high  or  low  amount. 
If  admitted  that  the  result  of  such  a  fraud  when  practiced  by 
one  and  accepted  by  the  other  jurors  should  vitiate  the  verdict 
which  it  varies,  when  this  fact  or  reason  for  such  rule  fails 
the  rule  itself  should  not  apply,  and  in  cases  where  such  fraud 
is  perpetrated,  and  it  is  shown  that  a  juror  put  down  an  ex- 
travagant amount,  the  verdict  should  be  set  aside;  but  this 
would  be  no  reason  for  vacating  verdicts  in  other  cases  where 
no  juror  is  guilty  of  such  conduct,  and  where  the  verdict  is 
an  average  of  the  different  amounts  which  the  several  jurors 
honestly  believe  should  be  awarded.  If  the  affidavits  of  jurors 
were  to  be  considered  at  all,  it  would  be  only  w-here  the  juror 
designates  a  sum  designedly  or  unreasonably  high  or  low,  or 
where  it  is  not  within  the  issue  or  supported  by  the  evidence, 
and  this  fraud  or  mistake  is  practiced  or  made  by  one  of  the 
jurors  and  allowed  by  the  others  to  vary  the  quotient  and 
amount  returned,  so  it  is  not  an  average  of  the  different  esti- 
mates which,  in  the  honest  judgment  of  the  respective  jurors, 
should  be  allowed,  that  the  verdict  ought  to  be  set  aside.     It  is 
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clear  on  elementary  principles  that,  where  no  such  conduct  is 
shown  to  have  taken  place  on  the  part  of  any  juror,  it  should 
not  be  surmised  or  presumed  by  the  court,  and  considered  a 
ground  for  overturning  the  verdict,  and  that  the  party  com- 
plaining must  show  injury  and  error.  A  number  of  decisions 
failed  to  make  this  distinction,  but  it  is  plainly  drawn  and  the 
correct  rule  announced  in  Lee  v.  Clute,  10  Nev.  152,  which 
controls  and  supports  the  verdict  here,  regardless  of  the  ad- 
missibility of  the  affidavits  of  the  jurors. 

In  Birchard  v.  Booth,  4  Wis.  71,  each  of  the  jurors  marked 
down  what  he  thought  the  damages  ought  to  be,  and  these 
several  sums  were  added  up,  and  the  amount  divided  by  12, 
and  the  jury  could  not  agree  upon  the  result  of  their  verdict, 
and  after  further  discussion  the  process  was  repeated,  and 
they  were  still  unable  to  agree  upon  such  result,  when  it  was 
proposed  that  the  amount  found  by  the  first  ballot,  deducting 
sixteen  dollars,  should  be  adopted  as  their  verdict,  and  it  was 
so  agreed.  The  court  held  that  such  was  not  a  gambling  ver- 
dict, and  should  not  be  set  aside  for  such  cause.  It  was  for 
two  thousand  four  hundred  dollars.  ^^^  To  allow  jurors  who 
have  taken  an  oath  to  try  the  case  and  render  a  verdict  according 
to  the  evidence  to  make  affidavit  that  they  have  returned  one 
not  in  compliance  with  this  duty,  does  not,  as  a  general  rule, 
at  least,  commend  itself  as  the  best  practice.  Not  only  would 
it  encourage  weak  jurors,  acting  under  influence  or  prejudice, 
to  stultify  themselves  and  their  fellow-jurors  but  it  would  open 
the  door  for  the  powerful,  overzealous,  and  unscrupulous  to 
prolong  litigation,  and  crush  the  weaker  adversary,  regardless 
of  the  merits  and  justice  of  the  controversy,  and  entail  more 
hardships  than  it  would  avoid. 

As  stated  in  State  v.  Crutchley,  19  Nev.  368,  12  Pac.  113, 
if  there  are  any  extreme  cases  which  should  be  an  exception, 
this  is  not  one  of  them.  If  the  affidavits  were  admissible, 
and  there  was  a  conflict  in  them  regarding  the  manner  in  which 
the  verdict  was  reached,  a  finding  by  the  trial  judge  supporting 
his  order  denying  the  motion  for  a  new  trial  will  be  presumed. 
In  about  two  score  of  the  states  in  this  Union  the  common-law 
rule  that  affidavits  of  jurors  will  not  be  received  to  impeach 
their  verdicts  is  recognized,  and  with  few  exceptions  enforced, 
save  when  modified  by  statute.  It  is  unnecessary  to  cite  opin- 
ions so  numerous,  and  running  into  the  hundreds.  Eeference 
to  many  cases  upholding  the  doctrine  can  be  found  in  the  note 
to  Houk  V.  Allen,  11  L.  R.  A.  706,  in  Hayne  on  New  Trial  and 
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Appeal,  section  73,  and  14  Encyclopedia  of  Pleading  and  Prac- 
tice, page  905.  The  rule  was  enforced  in  California  when  the 
practice  act  similar  to  ours  prevailed  there,  and  has  been  since, 
and  is  now,  in  cases  not  coming  under  the  amendment  to  that 
document  and  later  enacted  as  part  of  the  code,  which  makes 
such  affidavits  admissible  to  show  that  the  verdict  was  reached 
by  a  resort  to  chance.  In  comparison  with  the  mass  of  cases 
supporting  this  principle,  the  exceptions  are  rare. 

Regardless  of  the  substantial  reasons  which  may  be  given  and 
have  been  advanced  by  courts  and  text- writers  for  the  rejection 
of  the  affidavits  of  jurors,  and  regardless  of  the  views  of  this 
court  as  to  the  advisability  of  receiving  them  to  show  that  the 
verdict  was  not  reached  in  the  manner  they  had  sworn  to  render 
it,  the  fact  that  such  affidavits  were  inadmissible  under  the  com- 
mon law,  which  by  statutory  ^^^  enactment  is  made  the  rule 
of  decision  in  all  the  courts  of  this  state,  tends  strongly,  if  not 
conclusively,  against  their  admission:  Comp.  Laws  1900,  sec. 
3095 ;  Clark  v.  Clark,  17  Nev.  124,  28  Pac.  238 ;  Wuest  v. 
Wuest,  17  Nev.  217,  30  Pac.  886;  State  v.  Cronan,  23  Nev.  437, 
49  Pac.  41.  But  this  court  long  ago,  in  State  v.  Stewart,  9 
Nev.  120,  and  State  v.  Crutchley,  19  Nev.  368,  12  Pac.  113,  de- 
cided directly  that  such  affidavits  ought  not  to  be  received.  If 
not  permitted  to  introduce  them,  the  losing  party  has  some 
protection  against  an  excessive  verdict,  for  the  trial  judge  will  set 
it  aside  and  order  a  new  trial  if  he  believes  it  to  be  against 
the  weight  of  the  evidence,  and  the  appellate  court  will  make 
the  same  order  if  there  is  no  evidence  to  support  it.  The  plain- 
tiff's demand  alleged  in  the  complaint  is  two  million  dollars. 
The  secretary  of  the  defendant  testified  that  during  a  certain 
period  which  covered  the  operations  in  the  disputed  ground  the 
defendant  realized  from  ores  amounts  aggregating  several  hun- 
dred thousand  dollars,  and  paid  sixty  thousand  dollars  in  divi- 
dends, and  it  was  stated  on  the  argument  and  not  denied  that 
twenty-nine  thirtieths  of  this  ore  was  shown  by  the  testimony 
of  the  superintendent  of  the  defendant  to  have  come  from  the 
vein  which  the  jury  found  belonged  to  the  plaintiff.  It  is  ap- 
parent that  the  amount  allowed  by  the  verdict  was  too  small, 
and  too  favorable  for  the  defendant,  and  that  for  this  reason 
the  verdict  should  have  been  set  aside  on  the  application  of  the 
plaintiff,  and  ought  not  to  be  vacated  on  the  motion  of  the 
defendant. 

For  the  several  reasons  that  the  affidavits  of  the  jurors  ought 
not  to  be  received  to  impeach  their  verdict  under  the  former  de- 
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cisions  of  this  court  and  the  circumstances  existing  here;  that 
the  jury,  after  discussion,  adopted  a  different  amount  than  the 
quotient,  and,  if  guided  or  influenced  by  the  latter,  it  does  not 
appear  to  be  in  excess  of  an  average  of  the  various  amounts 
which  the  respective  jurors  in  their  individual  honest  judgments 
believed  imder  the  evidence  should  be  awarded  to  the  plaintiff; 
that  if  the  affidavits  of  the  jurors  could  be  considered,  and  it 
were  admitted  that  the  verdict  was  for  the  exact  amount  of  the 
quotient,  and  that  the  jurors  in  advance  had  agreed  to  be  bound 
by  it — it  would  still  be  a  good  verdict  under  the  rule  promulgated 
by  this  court  in  Lee  v.  Clute,  10  Nev.  152,  as  there  is  no  show- 
ing and  no  presumption  ****  that  any  juror  put  down  an  amount 
beyond  his  honest  judgment;  and,  further,  that  after  the  jury 
had  found  that  the  vein  from  which  the  ore  was  taken  belonged 
to  the  plaintiff,  it  appears  that  the  amount  named  in  the  ver- 
dict is  too  small,  and  too  favorable  to  the  defendant. 

ON  PETITION  FOE  EEHEAEING. 

PER  CURIAM.     Rehearing  denied. 


Extralateral  Rights  in  Mining  Operations  are  discussed  in  the  note 
to  Catron  v.  Old,  58  Am.  St.  Eep.  263-271,  and  the  recent  case  of 
Ajax  Gold  Min.  Co.  v.  Hilkey,  31  Colo.  131,  102  Am.  St.  Eep,  23,  and 
cases  cited  in  the  cross-reference  note  thereto. 

The  Affidavits  of  Jurors,  it  is  often  said,  will  not  be  received  to 
impeach  their  verdict:  Weatherford  v.  State,  31  Tex.  Cr.  Rep.  530, 
37  Am.  St.  Eep.  828;  Palmer  v.  People,  138  111.  356,  32  Am.  St.  Rep. 
146;  Wray  v.  Carpenter,  16  Colo.  271,  25  Am.  St.  Rep.  265;  Smith  v. 
State,  59  Ark.  132,  43  Am.  St.  Rep.  20.  But  this  rule  is  not  uni- 
versally accepted:  Gordon  v.  Trevarthan,  13  Mont.  387,  40  Am.  St. 
Eep.  452;  Fitzgerald  v.  Clark,  17  Mont.  100,  52  Am.  St.  Rep.  665; 
Peppercorn  v.  Black  River  Falls,  89  Wis.  38,  46  Am.  St.  Rep.  818; 
notes  to  Packard  v.  United  States,  48  Am.  Dec.  377;  Crawford  v. 
State,  24  Am.  Dec.  475. 
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PAINTER  V.  KAISER. 

[27  Nev.  421,  76  Pac.  747.] 

EXECUTORS  AND  ADMINISTRATORS -Individual  LlatUity 
Under  Contract. — If  a  person,  before  being  appointed  executrix  of 
an  estate,  agrees  that  she  will,  upon  receiving  such  appointment, 
without  any  decree  of  distribution,  pay  to  certain  legatees  named  in 
the  will  the  amount  of  their  respective  proportions  of  any  money 
coming  into  her  hands  in  excess  of  a  certain  sum,  she  is  bound  indi- 
vidually by  such  agreement  if,  as  a  result  thereof,  she  is  appointed 
executrix  of  the  estate,     (p.  773.) 

EXECUTORS  AND  ADMINISTRATORS-Right  of  Action 
Against  Under  Contract. — If  a  person  contracts  that  upon  being  ap- 
pointed executrix  of  an  estate  she  will  make  certain  payments  to  cer- 
tain legatees  named  in  the  will,  one  of  them  for  whose  benefit  the 
contract  was  made  and  partly  executed  may  maintain  an  action  there- 
on against  such  executrix,  though  not  one  of  the  parties  who  signed 
the  contract,     (p.  775.) 

Cheney,  Massey  &  Smith,  for  the  appellant. 

Center  &  King,  for  the  respondent, 

*^  TALBOT,  J.  The  two  matters  for  our  determination  are 
whether  the  defendant  is  liable  individually  on  a  contract  made 
by  her  personally,  and  before  her  appointment  as  executrix,  by 
which  she  agreed  that  after  her  appointment  she  would,  with- 
out any  decree  of  distribution,  pay  to  the  plaintiff,  and  the 
other  legatees  named  in  the  will,  the  amount  of  their  respec- 
tive proportions  of  any  money  which  might  come  into  her 
hands  in  excess  of  five  thousand  dollars ;  and,  if  she  is  so  respon- 
sible, the  question  arises,  secondly,  whether  the  plaintiff  in 
this  action  can  recover  on  the  contract  set  out  in  the  complaint, 
when  she  was  not  one  of  the  parties  that  signed  it,  because 
it  was  for  her  benefit,  and  was  accepted  and  partly  executed  be- 
tween her  and  the  defendant.  If  the  action  were  against  the  re- 
spondent as  executrix,  there  would  be  force  in  the  contention 
of  her  counsel  that  she  had  no  authority  to  enter  into  a  contract 
binding  the  estate,  that  money  could  not  be  taken  out  of  the 
estate  to  meet  such  an  agreement,  and  that  the  statute  relating 
to  distribution  must  be  followed;  but  the  suit  is  not  brought, 
and  no  relief  is  asked,  against  the  defendant  in  her  represen- 
tative capacity,  nor  against  the  estate  nor  under  the  statute; 
and,  as  the  personal  judgment  sought  and  execution  thereon 
could  not  affect  or  reach  the  money  or  property  of  the  estate, 
the  matter  for  consideration  is  not  confined  to  the  broad  propo- 
sition, as  urged  in  the  demurrer  whether  an  heir  or  legatee  can 
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bring  suit  against  the  executrix  for  any  portion  of  her  share 
of  the  estate  before  distribution  is  ordered,  but  whether  she 
is  bound  individually  by  her  contract  when  she  promises,  for 
valuable  consideration  yielded  to  her,  to  perform  some  act  per- 
taining to  the  management  of  the  estate,  such  as  the  payment 
of  money  owing  or  to  become  due  from  the  estate  to  heirs  or 
others. 

We  see  no  reason  why  she  could  not  bind  herself  to  make 
such  payment  before  the  decreeing  of  distribution  by  the 
court,  or  contemporaneously  with  or  at  any  time  after  the  exe- 
cution of  her  contract,  and  even  regardless  of  her  appointment 
or  acting  as  executrix.  The  promise  to  pay  when  the  money 
came  into  her  hands  was  as  binding  as  any  timely  condition 
which  fixed  in  advance  an  exact  date  when  pajonent  should 
be  made,  instead  of  naming  this  contingency.  '*^**  If,  to  meet 
the  personal  obligation  which  she  incurred  by  the  execution 
of  the  contract,  she  uses  the  money  belonging  to  the  estate, 
she  takes  the  risk  of  not  having  the  same  allowed  to  these 
legatees  finally  by  the  court;  and  if  other  devisees  or  heirs  ap- 
pear who  are  entitled  to  the  money,  or  a  part  of  it,  she  and 
her  bondsmen  will  be  liable  to  them,  and  it  is  not  apparent 
that  the  enforcement  of  her  promise  will  work  any  injury  to 
the  estate.  After  receiving  the  benefits  which  the  agreement 
provided  for  her,  she  should  not  be  allowed  to  repudiate  that 
part  of  it  which  is  advantageous  to  the  others  interested. 

Beginning  early  in  the  common  law,  the  rule  has  long  pre- 
vailed, and  the  authorities  are  numerous  and  in  harmony — 
those  in  the  United  States  following  the  English  cases — to 
the  effect  that  administrators  and  executors  become  person- 
ally liable  on  their  promises  made  under  circumstances  simi- 
lar to  those  existing  here  although  they  cannot  so  bind  the 
estate.  Ordinarily,  they  must  do  many  acts  and  make  many 
contracts  for  which  they  are  liable  personally,  and  for  which 
they  are  entitled  to  be  reimbursed  ultimately  on  the  presen- 
tation and  allowance  of  their  accounts  by  the  probate  court. 
The  rule  is  well  stated  by  the  supreme  court  of  Ohio  in 
Waldsmith  v.  Administrators  of  Waldsmith,  2  Ohio,  160:  "If 
the  action  is  founded  on  a  promise  made  by  the  testator  or 
intestate  in  his  life,  the  defendant  must  be  sued  in  his  repre- 
sentative character;  he  may  plead  plene  administravit,  and  the 
judgment  must  be  de  bonis  testatoris;  but,  if  the  plaintiff  rely 
on  a  promise  by  the  executor  after  the  death  of  the  testator, 
it  is  not  necessary  to  name  the  defendant  as  executor,  yet  this  • 
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may  be  done;  they  may  be  named  as  administrators  by  way  of 
description,  or  for  the  purpose  of  showing  the  circumstances 
of  the  transaction  and  the  origin  of  the  liability;  but  the  de- 
fendants cannot  plead  plene  administravit,  and  the  judgment 

should  be  de  bonis  propriis If  the  declaration  presents 

a  claim  to  which  the  defendant  is  liable  in  his  representative 
capacity  only,  as  on  an  obligation  executed  by  the  testator,  he 
must  be  sued  as  executor,  and  the  judgment  must  be  de  bonis 
testatoris ;  but,  if  it  present  a  demand  which  originated  from  the 
acts  of  the  defendant  in  his  capacity  of  executor,  but  for  which 
he  has  '^^^  become  individually  liable,  as  if 'he  should  settle 
a  debt  due  from  the  estate  and  give  his  own  note  in  the  char- 
acter of  executor,  he  may  be  described  in  the  writ  and  declara- 
tion as  executor,  or  that  description  may  be  omitted,  and  in 
either  case  the  judgment  would  be  de  bonis  propriis." 

In  Austin  v.  Munro,  47  N.  Y.  360,  it  was  said:  "The  rule 
must  be  regarded  as  well  settled  that  the  contracts  of  execu- 
tors, although  made  in  the  interest  and  for  the  benefit  of  the 
estate  they  represent,  if  made  upon  a  new  and  independent 
consideration,  as  for  services  rendered,  goods  or  property  sold 
and  delivered,  or  other  consideration  moving  between  the 
promisee  and  the  executors  as  promisors,  are  the  personal  con- 
tracts of  the  executors,  and  do  not  bind  the  estate,  notwith- 
standing the  services  rendered,  or  goods  or  property  furnished, 
or  other  consideration  moving  from  the  promisee,  are  such 
that  the  executors  could  properly  have  paid  for  the  same  from 
the  assets,  and  be  allowed  for  the  expenditure  in  the  settle- 
ment of  their  accounts.  The  principle  is  that  an  executor  may 
disburse  and  use  the  funds  of  the  estate  for  purposes  authorized 
by  law,  but  may  not  bind  the  estate  by  an  executory  contract, 
and  thus  create  a  liability  not  founded  upon  a  contract  or 
obligation  of  the  testator:  Ferrin  v.  Myrick,  41  N.  Y.  315; 
Reynolds  v.  Reynolds,  3  Wend.  244;  Demott  v.  Field,  7  Cow. 
58;  Myer  v.  Cole,  12  Johns.  349.  The  rule  is  too  well  estab- 
lished to  be  questioned  or  disregarded,  and  all  departure  from 
it  would  be  mischievous." 

In  Luscomb  v.  Ballard,  5  Gray,  403,  66  Am.  Dec.  375,  the 
supreme  court  of  Massachusetts  said:  "The  law  is  that  by  a 
promise,  the  consideration  of  which  arises  after  the  death  of 
the  testator  or  intestate,  the  estate  cannot  be  charged,  but  the 
executor  or  administrator  is  personally  liable  on  his  contract. 
And  whether  the  amount  is  to  be  repaid  from  the  estate  is 
'a  question  for  the  court  of  probate  in  the  settlement."     Upon  a 
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demtirrer  in  Holderbaugh  v.  Turpin,  75  Ind.  84,  39  Am.  Rep. 
124,  it  was  held  that,  where  a  complaint  charges  the  execution 
of  a  contract  by  an  administrator  in  his  individual  capacity, 
it  binds  him  individually,  although  it  relates  to  matters  con- 
nected with  the  estate;  and  that,  where  he  enters  into  a  con- 
tract upon  a  consideration  accruing  subsequent  to  the  death 
of  the  decedent,  it  is  deemed  his  individual  '*^^  contract.  This 
doctrine  has  been  applied,  and  has  bound  the  executor  or  ad- 
ministrator personally,  for  work  done  or  goods  sold  to  one  as 
executor  (Corner  v.  Shew,  3  Mel.  &  W.  350;  Myer  v.  Cole,  12 
Johns.  349;  Davis  v.  French,  20  Me.  21,  37  Am.  Dec.  36; 
Sumner  v.  Williams,  8  Mass.  162,  5  Am.  Dec.  83) ;  for  funeral 
expenses  which  he  has  ordered  or  ratified  (Corner  v.  Shew,  3 
Mel.  &  W.  350:  Brice  v.  Wilson,  8  Ad.  &  E.  349) ;  where  he 
indorses  a  promissory  note  of  the  deceased  (Rex  v.  Thom,  1 
Term  Rep.  489;  Curtis  v.  Bank,  7  Har.  &  J.  25);  or  if  he 
makes  a  note  and  signs  it  as  executor  (Dunne  v.  Deery,  40 
Iowa,  251;  Forster  v.  Fuller,  6  Mass.  58,  4  Am.  Dec.  87;  Woods 
V.  Ridley,  27  Miss.  119 ;  Gerraania  Bank  v.  Michaud,  62  Minn. 
459,  54  Am.  St.  Rep.  653,  65  K.  W.  70,  30  L.  R.  A.  286) ; 
where  he  submits  a  disputed  question  to  arbitration  without 
express  limitation  of  his  liability  (Riddell  v.  Sutton,  5  Bing. 
200) ;  where  a  judgment  states  that  it  was  rendered  against 
him  as  administrator,  if  the  facts  or  record  show  personal  lia- 
bility (Rich  V.  Sowles,  64  Yt.  408,  23  Atl.  723,  15  L.  R.  A. 
850) ;  and  under  the  same  rule,  and  more  directly,  executors 
have  been  held  personally  liable  for  the  payment  of  legacies, 
upon  their  agreement  or  implied  promise  to  pay  the  same  (Davis 
y.  RejTier,  2  Lev.  3;  Evans  v.  Foster,  80  Wis.  509,  50  N.  W. 
410,  14  L.  R.  A.  117). 

In  Perry  v.  Cunningham  40  Ark.  185,  the  acceptance  by 
an  administrator  of  an  order  drawn  on  him  by  a  creditor  of 
the  estate,  conditioned  to  pay  "as  soon  as  accruing  rents  of 
the  estate  would  permit,"  rendered  him  personally  liable  upon 
receipt  of  the  rents.  An  executor  becomes  bound  personally 
■upon  his  promise  to  pay  the  debt  of  the  testator  in  consider- 
ation that  the  creditor  will  forbear  for  a  time  to  press  his  claim : 
Bishop  on  Contracts,  enlarged  ed.,  sec.  1252;  1  Story  on  Con- 
tracts, 5th  ed.,  sec.  361,  and  the  cases  there  cited.  These  prin- 
ciples are  also  reiterated  in  1  Bishop  on  Contracts,  eighth  edition, 
128,  and  in  the  elaborate  note  mentioned  in  the  brief  (52  Am. 
Dec.  118). 

T^he  objection  that  the  plaintiff  cannot  maintain  the  suit  be- 
cause she  was  not  a  signatory  to  the  contract  is  untenable  under 
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Miliani  v.  Togini,  19  N"ev.  134,  7  Pac.  279,  and  under  the  de- 
cisions cited  there  and  in  9  Cyc.  377-382.  In  that  case  this 
court  said:  "The  precise  question  presented  is  this:  '*^^  Can 
a  plaintiff  maintain  an  action  on  a  simple  contract  to  which 
he  is  not  a  parfy,  upon  which  he  was  not  consulted,  and  to 
which  he  did  not  assent,  when  it  contains  a  provision  for  his 
benefit?  Besides  the  statute  which  provides  that  'every  action 
shall  be  prosecuted  in  the  name  of  the  real  party  in  interest,' 
this  court  has  held  in  three  different  cases  that  the  beneficiary 
named  in  such  a  contract  may  maintain  an  action  thereon  in 
his  own  name." 

The  order  and  judgment  sustaining  the  demurrer  and  dis- 
missing the  action  are  reversed,  and  the  case  is  remanded  with 
direction  to  the  district  court  to  fix  a  time  within  which  the 
defendant  will  be  allowed  to  answer. 

Belknap,  C.  J.,  and  Fitzgerald,  J.,  concur. 


An  Executor  may  make  such  contracts  as  he  sees  fit  in  the  manage- 
ment of  the  estate.  They  will  bind  him  personally,  but  not,  as  a 
rule,  the  estate:  See  the  notes  to  Fletcher  v.  American  Trust  etc.  Co., 
78  Am.  St.  Eep.  201;  Schlicker  v.  Hemenway,  52  Am.  St.  Eep.  119; 
and  the  subsequent  case  of  De  Coudres  v.  Union  Trust  Co.,  25  Ind. 
App.  271,  81  Am.  St.  Eep.  95.  As  to  the  power  of  an  executor  before 
probate,  see  the  note  to  Fletcher  v.  American  Trust  etc.  Co.,  78  Am. 
St.  Eep.  171-173. 


BARNES  V.  WESTERN  UNION  TELEGRAPH  COMPANY. 

[27  Nev.  438,  76  Pac.  931.] 

APPELLATE  PRACTICE.— If  the  evidence  is  conflicting,  the 
findings  of  the  trial  court  will  not  be  disturbed  on  appeal,     (p.  778.) 

TELEGBAPH  COMPANIES— Failure  to  Deliver  Message- 
Contributory  Negligence.— If  a  telegraph  company  is  charged  with 
negligence  in  failing  to  deliver  a  message,  it  cannot  relieve  itself  of 
liability  by  relying  upon  the  negligence  of  third  persons  not  connected 
with  the  plaintiff,     (p.  779.) 

TELEGRAPH  COMPANIES— Negligent  Failure  to  Deliver  Tel- 
egram—Measure of  Damages.— A  telegraph  company  negligently  fail- 
ing to  deliver  a  message  from  a  person  in  a  strange  city  and  a  long 
distance  from  home,  asking  for  money,  and  because  of  such  negligence 
compelled  to  make  the  journey  home  on  foot,  is  liable  to  him  in 
damages  for  the  price  of  the  telegram,  wages  or  compensation  for 
time  lost  in  reaching  his  home,  price  of  meals  and  lodging  while  he 
is  en  route,  and  for  mental  worry  and  distress  accompanying  his 
physical  fatigue  and  suffering  while  making  the  journey,  and  in  such 
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case  a  verdict  in  Ms  favor  for  four  hundred  dollars  is  not  excessive, 
(p.  780.) 

TELEGRAPH  COMPANIES— Failure  to  Deliver  Message- 
Damages  for  Mental  Suffering.— Damages  may  be  given  for  mental 
suffering  for  negligent  failure  to  deliver  a  telegram,  whether  such 
mental  suffering  is  accompanied  by  physical  suffering  or  injury  or  not. 
(p.  781.) 

TELEGEAPH  COMPANIES— Failure  to  Deliver  Message- 
Damages— Kemoteness.— A  telegraph  company,  knowing  the  facts  and 
negligently  failing  to  deliver  a  telegram  from  a  person  in  a  strange 
city,  a  long  way  from  home,  and  asking  for  money,  is  liable  in 
damages  for  the  hardship  and  suffering,  both  mental  and  physical, 
endured  by  the  sender  of  the  message,  who  is  compelled,  by  reason 
of  such  negligence,  to  walk  home  in  the  winter  time.  Such  damages 
must  be  deemed  to  have  been  contemplated  by  the  parties  at  the 
time  of  making  the  contract  to  send  the  message,     (p.  784.) 

G.  H.  Fearons,  Cheney,  Massey  &  Smith  and  E.  B.  Carpenter, 
for  the  appellant. 

E.  S.  Farrington,  for  the  respondent. 

440  FITZGERALD,  J,  This  is  the  second  appeal  in  this 
case.  On  the  first  trial  the  jury  awarded  the  plaintiff  twelve 
hundred  dollars  damages,  and  the  court  gave  judgment  for  the 
amount.  On  appeal  therefrom  this  court  reversed  the  Judgment 
as  being  excessive:  24  Nev.  125.  This  judgment  of  reversal 
was  rendered  October,  1897,  nearly  seven  years  ago.  On  the 
second  trial,  an  appeal  from  the  judgment  in  which  is  here  now, 
the  court,  sitting  without  a  jury,  gave  judgment  for  the  plain- 
tiff for  the  simi  of  four  hundred  dollars.  As  the  foundation 
of  such  judgment,  the  court  found  the  following  facts : 

"1.  That  on  the  nineteenth  day  of  February,  1895,  at  forty- 
five  minutes  past  1  o'clock  in  the  morning,  at  Grand  Junction, 
Colorado,  the  said  William  Barnes  delivered  to  the  agent  of  the 
defendant  a  telegram  directed  to  his  brother,  Thomas  J.  Barnes, 
at  Lovelock,  Nevada,  requesting  him,  the  said  Thomas  J.  Barnes, 
to  wire  him  a  ticket  to  Ogden,  Utah. 

"2.  At  the  time  of  delivering  said  telegram  the  said  William 
Barnes  informed  the  agent  of  the  Western  Union  Telegraph 
Company  that  his  ticket  would  only  take  him  to  Ogden,  and 
that  he  had  no  means  to  lay  over  in  said  city  of  Ogden.  The 
said  William  Barnes  had  but  one  dollar  and  twenty-five  cents 
in  his  pocket  when  he  arrived  in  Ogden  in  the  morning  of  Feb- 
ruary 19,  1895.  That  on  arriving  in  Ogden  the  said  William 
Barnes  made  due  inquiry  as  to  whether  his  ticket  had  arrived. 
Such  inquiries  were  made  a  number  of  times,  but  he  received  no 
ticket,  and  no  reply  to  his  telegram.     He  did  not  go  to  a  hotel 
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because  his  money  was  insufficient.  He  purchased  one  or  two 
meals  at  a  restaurant.  He  spent  his  nights  in  a  railroad  depot 
and  on  the  streets,  but  did  not  sleep.  He  was  warned  by  the 
police  several  times  to  get  out  of  town  or  go  to  a  hotel.  Feb- 
ruary 21st  he  boarded  a  west-bound  train  clandestinely.  After 
riding  several  hours  he  was  put  off  the  train  and  walked  twenty 
or  twenty-five  miles,  when  he  ^■*^  boarded  another  train.  Thus, 
alternately  riding  and  walking,  he  traveled  as  far  as  Battle 
Mountain,  where  he  arrived  absolutely  without  money,  Febru- 
ary 23,  1895.  That  during  all  this  time  the  cold  was  intense, 
and  the  said  William  Barnes  suffered  severely  from  hunger  and 
cold. 

"3.  That  said  telegram  was  received  at  defendant's  office  at 
the  town  of  Lovelock,  Nevada,  within  twenty-two  minutes  after 
it  was  sent,  and  on  the  morning  of  February  19,  1895.  Said 
telegram  was  not  delivered  until  February  22,  1895.  No  effort 
was  made  to  deliver  the  telegram  February  19th  or  February 
21st.  The  telegram  was  not  deposited  in  the  postoffice  ad- 
dressed to  the  addressee,  nor  was  the  sending  office  notified  of 
the  nondelivery  of  the  telegram. 

"4.  At  all  times  between  February  19  and  February  23, 
1895,  inclusive,  the  said  Thomas  J.  Barnes  had  his  residence  in 
said  town  of  Lovelock,  and  within  three  hundred  yards  of  de- 
fendant's telegraph  office.  Had  the  defendant  exercised  only 
slight  diligence,  said  telegram  could  have  been  delivered  to  the 
said  Thomas  J.  Barnes  on  the  nineteenth  day  of  February, 
1895.  Had  said  telegram  been  so  delivered,  William  Barnes 
could  and  would  have  received  the  ticket  asked  for  in  his  tele- 
gram on  the  twentieth  day  of  February. 

"5.  By  reason  of  defendant's  negligent  failure  to  deliver  said 
telegram,  plaintiff  suffered  damages  in  the  sum  of  four  hundred 
dollars." 

Appellant  makes  various  assignments  of  error,  but  three  only 
seem  to  be  relied  upon  in  the  briefs  of  its  counsel :  1.  Insuffi- 
ciency of  the  evidence  to  justify  the  findings  of  fact  and  conclu- 
sions of  law;  2.  Contributory  negligence  on  the  part  of  plain- 
tiff; and  3.  Remoteness  of  the  damages. 

On  the  first  point,  to  wit,  the  insufficiency  of  the  evidence  to 
sustain  the  findings  and  conclusion,  it  is  deemed  unnecessary 
to  go  into  minute  analysis  of  the  evidence  given  at  the  trial. 
The  most  that  can  be  claimed  by  the  appellant  is  that  the  evi- 
dence is  conflicting,  and  when  such  is  the  case  the  rule  of  this 
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court  has  long  been  that  the  findings  of  fact  by  the  trial  court 
will  not  be  disturbed. 

On  the  second  point,  to  wit,  contributory  negligence  on  the 
part  of  the  plaintiff,  counsel  for  appellant  state  no  act  of  the 
plaintiff  that  is  by  them  claimed  to  be  of  the  nature  of  contrib- 
utory negligence.  On  the  contrary-,  the  acts  that  are 
■*^^  claimed  by  them  to  be  of  the  nature  of  contributory  negli- 
gence are  the  acts  of  two  other  persons.  Under  the  heading  in 
the  brief,  "Contributory  Negligence,'*  counsel  say:  "If  there 
was  any  negligence  about  it,  T.  J.  Barnes  [not  the  plaintiff, 
William  Barnes]  and  Mrs.  Addington  were  the  negligent  par- 
ties." No  showing  whatever  is  made  to  connect  the  plaintiff, 
William  Barnes,  with  the  alleged  negligent  acts  of  T.  J.  Barnes 
and  Mrs.  Addington.  In  such  case,  even  if  the  acts  of  T,  J. 
Barnes  and  Mrs.  Addington  were  conceded  to  be  negligent,  it 
could  not  avail  the  defendant. 

On  the  third  point,  to  wit,  remoteness  of  the  damages,  it, 
perhaps,  may  be  well  to  restate  the  facts  in  more  compact  form, 
thus:  By  reason  of  the  negligence  of  defendant  in  not  deliv- 
ering the  telegram  in  proper  time,  plaintiff,  a  minor  of  nine- 
teen years  of  age,  was  placed  in  Ogden,  four  hundred  miles  dis- 
tant from  his  home  at  Lovelock,  Nevada,  with  only  one  dollar 
and  twenty- five  cents  in  his  pocket.  Under  such  circumstances 
what  was  the  natural  and  proper  thing  for  such  minor  to  do? 
Upon  the  correct  answer  to  this  question,  it  would  seem,  the 
solution  of  the  matter  in  controversy  depends.  As  an  illustra- 
tive analogy,  one  at  least  somewhat  applicable  to  the  situation 
here  disclosed,  suppose  the  railway  company  had  contracted 
with  plaintiff  to  take  him  to  Lovelock,  but  had  negligently 
broken  its  contract  and  left  him  at  Ogden,  what  would  be  the 
natural  and  proper  thing  for  the  plaintiff  to  do?  And  what 
damages  would  that  company  be  responsible  to  him  for?  Could 
it  be  possible  that  its  responsibility  in  damages  would  end  with 
the  price  paid  for  railway  ticket  and  hotel  bills  while  the  one 
dollar  and  twenty-five  cents  lasted,  and  wages  during  the  same 
time?  Plaintiff  could  not  remain  in  Ogden,  because  after  the 
few  hours  that  the  one  dollar  and  twenty-five  cents  would  pay 
for  his  meals  and  lodging  he  would  have  nothing  whereon  to 
live.  Was  he  to  be  expected  to  give  up  his  home  at  Lovelock, 
his  business,  his  residence,  his  citizenship,  and  his  friends  and 
neighbors  in  Nevada,  and  seek  new  home,  new  business  (or  old 
business),  new  residence,  new  citizenship  and  new  friends  and 
neighbors  in  Utah?    Few  of  us  in  Nevada  would  be  pleased  to 
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have  that  alternative  forced  upon  us,  and,  were  the  scene  of  the 
drama  in  any  other  land  or  state,  it  is  most  probable  that  its 
citizens  would  feel  upon  the  subject  as  we  of  Nevada  feel. 

443  Again,  suppose  it  were  held  that  he  should  have  made  the 
changes  above  intimated,  what  assurance  is  there  that  he  could 
have  in  any  tolerable  time  obtained  employment  in  this  land  in 
which  he,  a  stranger,  was  compelled  to  make  his  abode?  And 
would  not  the  defendant  company,  if  he  did  make  the  change,  be 
responsible  to  him  for  reasonable  board  and  wages  while  he  dil- 
igently sought  employment?  Could  it  be  possible  that  its  re- 
sponsibility in  damages  would  end  with  the  price  paid  for  the 
railway  ticket  and  hotel  bills  in  Ogden  while  his  one  dollar  and 
twenty-five  cents  lasted,  and  wages  during  the  same  time? 
Plaintiff  could  not  remain  in  Ogden,  because  after  the  few  hours 
that  his  one  dollar  and  twenty-five  cents  would  support  him  he 
would  have  nothing  whereon  to  subsist.  Defendant  had  been 
informed  of  this,  and  thereby  became  chargeable  with  knowl- 
edge and  expectancy  of  the  results  naturally  flowing  from  the 
necessities  to  which  the  defendant  knowingly  subjected  the  plain- 
tiff, and  with  the  damages  so  occasioned.  If  defendant  had  not 
been  aware,  at  the  time  the  message  was  sent,  that  plaintiff 
was  without  means  to  remain  in  Ogden,  his  necessity  for  leav- 
ing there  and  the  attendant  hardships  would  not  have  been 
within  the  contemplation  of  the  defendant.  If  the  plaintiff  had 
had  money  with  which  to  remain  at  a  hotel,  it  might  have  been 
his  duty  to  do  so,  and  charge  the  defendant  for  his  expenses  and 
time;  but  the  case  is  different  when  the  defendant  knew  that 
he  was  without  funds  to  do  this,  and  would  likely  be  forced  to 
suffer  humiliation,  fatigue,  hunger  and  cold. 

Under  the  circumstances  narrated,  was  it  not  the  natural  and 
proper  thing  that  the  plaintiff  should  set  out,  winter  as  it  was,  to 
go  afoot  or  otherwise,  when  he  could  honestly  do  so,  to  his  home 
at  Lovelock,  Nevada,  four  hundred  miles  distant  from  Ogden, 
Utah?  So  it  seems;  and  likewise  it  seems  that  whoever  negli- 
gently caused  him  to  be  placed  in  such  a  situation  should  be  held 
responsible  to  him  therefor.  The  trial  court  awarded  the  plaintiff 
four  hundred  dollars  as  damages,  but  appellant  claims  that  that 
amount  is  excessive.  We  think  that  amount  was  not  excessive. 
The  elements  of  the  damages  would  be:  1.  Price  of  telegram; 
2.  Wages  or  compensation  for  time  lost  in  reaching  his  home 
at  Lovelock;  3.  Price  of  meals  and  lodging  during  the  time  he 
would  be  en  route ;  and  4.  '*^*  "Mental  worry  and  distress"  ac- 
companying the  physical  fatigue  and  cold  while  out  on  the  win- 
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ter  journey — of  course,  including  the  physical  suffering  itself. 
Surely  four  hundred  dollars  could  not  reasonably  be  deemed 
excessive  for  all  this. 

Whether  or  not  damage  for  mental  suffering  can  be  allowed 
is  among  the  courts  of  the  United  States  a  veritable  questio 
vexata;  some  appellate  courts  hold  that  such  damage  can  be 
allowed,  and  others  hold  that  it  cannot.  Sometimes  the  ques- 
tion is  whether  damages  for  mental  suffering  accompanying 
physical  suffering  can  be  allowed,  and  sometimes  the  question 
is  whether  damages  for  mental  suffering  unconnected  with  phys- 
i(al  suffering  can  be  allowed.  If  mental  suffering  can  be  al- 
lowed for  in  any  case,  what  difference  would  it  make  whether 
there  were  physical  suffering  or  not?  Suppose,  by  reason  of 
the  negligence  of  a  defendant,  damages  resulted  to  a  plaintiff, 
said  damages  coming  from  two  sources:  1.  Physical  suffering, 
one  hundred  dollars;  and  2.  Mental  suffering  accompanying 
the  physical  suffering,  of  one  hundred  dollars  more — making  in 
all  two  hundred  dollars.  If  the  second  element,  to  wit,  the  one 
hundred  dollars  allowed  for  mental  suffering  accompanying  the 
physical  suffering,  was  allowed,  what  difference  could  it  make 
if  the  said  or  similar  mental  suffering  existed  by  reason  of  a  de- 
fendant's negligent  act  unaccompanied  by  physical  suffering? 
The  reason  given  in  some  of  the  cases  why  damages  cannot  be 
allowed  for  mental  suffering  alone  is  that  the  just  estimation 
of  such  damages  is  so  difficult.  But  if  such  mental  suffering 
accompanied  by  physical  suffering  can  and  must  be  estimated, 
cannot  and  should  not  mental  suffering  unaccompanied  by  phys- 
ical suffering  be  estimated  and  allowed  for  in  damages  ?  Clearly, 
if  so  in  one  case,  logically  and  reasonably  it  must  be  so  in  the 
other. 

That  such  damages  can  be  allowed,  see  the  following  cases: 
Young  v.  Western  Union  Tel.  Co.,  107  N.  C.  370,  22  Am.  St. 
Eep.  883,  11  S.  E.  1044,  9  L.  E.  A.  669;  Thompson  v.  Western 
Union  Tel.  Co.,  107  N.  C.  449,  12  S.  E.  427;  Gray  on  Commu- 
nication by  Telegraph,  sec,  65;  4  Lawson  on  Eights,  Eemedies 
and  Practice,  sec.  1970 ;  2  Thompson  on  Negligence,  p.  847,  sec. 
11;  Sedgwick  on  Damages,  8th  ed.,  sec.  894;  Sutherland  on 
Damages,  2d  ed.,  sec.  97;  29  Am.  Law  Eev.  267;  Meadows  v. 
Western  Union  Tel.  Co.,  132  N".  C.  40,  43  S.  E.  512;  Sher- 
rill  V.  Western  Union  Tel.  Co.,  109  N.  C.  527,  14  S.  E.  94; 
Cashion  v.  Western  Union  Tel.  Co.,  ***  123  N.  C.  267,  31  S. 
E.  493;  Bennett  v.  Western  Union  Tel.  Co.,  128  N.  C.  103,  38 
S.  E.  294;  Lyne  v.  Western  Union  Tel.  Co.,  123  N".  C.  129,  31 
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S.  E.  350;  8  Am.  &  Eng.  Ency.  of  Law,  658,  662,  663;  Brj'an 
V.  Western  Union  Tel.  Co.,  133  N.  C.  603,  45  S.  E.  938;  Hen- 
dricks V.  Western  Union  Tel.  Co.,  126  N.  C.  304,  78  Am.  St. 
Eep.  658,  35  S.  E.  543 ;  Graham  v.  Western  Union  Tel.  Co.,  109 
La.  1071,  34  South.  92;  3  Sutherland  on  Damages,  4th  ed., 
see.  975;  Joyce  on  Election  Law,  sec.  825;  Western  Union 
Tel.  Co.  V.  Bowles  (Tex.  Civ.  App.),  76  S.  W.  456;  Western 
Union  Tel.  Co.  v.  Chambers  (Tex.  Civ.  App.),  77  S.  W.  273; 
Western  Union  Tel.  Co.  v.  Shaw  (Tex.  Civ.  App.),  77  S.  W. 
433 ;  Thompson  v.  Western  Union  Tel.  Co.,  107  N.  C.  449,  12 
S.  E.  427;  Western  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507,  10 
Am.  St.  Eep.  772,  9  S.  W.  598, 1  L.  E.  A.  728;  So  Eelle  v.  West- 
ern Union  Tel.  Co.,  55  Tex.  308,  40  Am.  Eep.  805;  Shearman 
and  Eedfield  on  Negligence,  sec.  605;  Chapman  v.  Western 
Union  Tel.  Co.,  90  Ky.  265,  13  S.  W.  880 ;  Eeese  t.  Western 
Union  Tel.  Co.,  123  Ind.  294,  24  N.  E.  163,  7  L.  E.  A.  583; 
Western  Union  Tel.  Co.  v.  Moore,  76  Tex.  66,  18  Am.  St.  Eep. 
25,  12  S.  W.  949 ;  Western  Union  Tel.  Co.  v.  Adams,  75  Tex. 
531,  16  Am.  St.  Eep.  920,  12  S.  W.  857,  6  L.  E.  A.  844;  West- 
ern Union  Tel.  Co.  v.  Feegles,  75  Tex.  537,  12  S.  W.  860;  Stu- 
art Y.  Western  Union  Tel.  Co.,  66  Tex.  580,  59  Am.  Eep.  623, 
18  S.  W.  351;  Western  Union  Tel.  Co.  v.  Simpson,  73  Tex. 
422,  11  S.  W.  385;  Wadsworth  v.  Western  Union  Tel.  Co.,  86 
Tenn.  695,  6  Am.  St.  Eep.  864,  8  S.  W.  574;  3  Sutherland  on 
Damages,  259;  Scott  &  Jarnigan  on  Telegraphs,  sec.  418; 
Sedgwick  on  Damages,  25;  Eenihan  v.  Wright,  125  Ind.  536, 
21  Am.  St.  Eep.  250,  25  N.  E.  822,  9  L.  E.  A.  514. 

Many  other  authorities  to  the  same  effect  might  have  been 
cited,  and  as  many,  perhaps,  against  the  doctrine;  but  we  think 
the  better  reasoning  is  in  those  cases  establishing  the  doctrine. 

The  cases  for  and  against  the  doctrine  will,  perhaps,  nearly  all 
be  found  referred  to  in  the  cases  above  mentioned. 

That  damages  may  be  recovered  for  the  mental  suffering  oc- 
casioned and  accompanied  by  physical  injury  or  fatigue  is  very 
generally  held  by  the  authorities,  and  pain  of  mind  directly  re- 
sulting from  exposure,  cold,  hunger,  exertion  and  deprivation 
of  a  place  to  sleep,  to  which  the  plaintiff  was  subjected  as  a  nat- 
ural result  of  defenilant's  negligence,  would  properly  come 
within  this  well- recognized  rule :  See  Eiley  v.  West  Virginia  etc. 
Ey.  Co.,  27  W.  Va.  147;  McCoy  v.  Milwaukee  St.  ^«  Ey.  Co., 
88  Wis.  56,  59  N.  W.  453 ;  Central  E.  E.  Co.  v.  Lainer,  83  Ga. 
588,  10  S.  E.  279 ;  Caldwell  v.  Central  Park  etc.  E.  E.  Co.,  7 
Misc.  Eep.  67,  27  N.  Y.  Supp.  397;  Davidson  v.  Southern  Pac 
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Co.  (C.  C),  44  Fed.  476;  Wright  v.  Compton,  53  Ind.  337; 
Richmond  v.  Xorment,  84  Va.  167,  10  Am.  St.  Rep.  827,  4  S. 
E.  211;  Carpenter  v.  Mexican  Xat.  R.  Co.  (C.  C),  39  Fed.  315; 
Stockton  V.  Frey,  4  Gill  (Md.),  406,  45  Am.  Dec.  138;  Brown 
V.  Chicago  etc.  Ry.  Co.,  54  Wis.  342,  41  Am.  Rep.  41,  11  X.  W. 
356,  911;  Hoover  v.  Haynes,  65  Neb.  557,  93  N.  W.  732. 

Where  railroad  companies  have  negligently  left  passengers 
at  the  wrong  station,  and  thereby  exposed  them  to  cold,  fatigue 
and  suffering,  verdicts  for  damages  for  larger  amounts  in  pro- 
portion to  the  hardship  undergone  than  the  judgment  here  bears 
to  the  injury  sustained  have  been  held  not  excessive :  Lake  Erie 
R.  Co.  V.  Close,  5  Ind.  App.  444,  32  N.  E.  588 ;  Louisville  Ry. 
Co.  V.  Ballard,  88  Ky.  159,  10  S.  W.  429,  2  L.  R.  A.  694,  and 
other  cases  cited  in  the  brief.  This  much  under  the  first  branch 
of  the  rule  laid  down  in  the  case  cited  by  counsel  for  appellant, 
to  wit,  the  English  case  of  Hadley  v.  Baxendale,  Ex.  341,  354, 
23  L.  J.  Ex.  179,  182,  to  wit,  damages  which  may  fairly  and 
reasonably  be  considered  as  naturally  arising  from  the  breach 
of  contract. 

Under  the  second  branch  of  the  rule  laid  down  in  the  Hadley- 
Baxendale  case,  we  think  the  same  result  would  follow,  to  wit, 
damages  which  arise  from  circumstances  peculiar  to  the  case 
where  those  special  circumstances  are  known  to  the  person  who 
has  broken  the  contract.  The  English  court  ruled  that  damage 
of  the  last-mentioned  kind  "must  be  supposed  to  have  been  con- 
templated by  the  parties  to  the  contract,  and  is  recoverable'': 
See  Wood's  Ma}Tie  on  Damages,  21. 

In  Western  Union  Tel.  Co.  v.  Norton  (Tex.  Civ.  App.),  62 
S.  W.  1081,  a  telegram  was  sent  requesting  the  sendee  to  meet 
the  sender  at  a  flag  station  on  the  railroad,  and  it  was  held  that 
the  telegi'aph  company  might  reasonably  infer  as  a  result  of  its 
failure  to  deliver  the  message  the  sender  would  be  compelled  to 
walk  alone  in  the  night,  subject  to  distress  of  mind. 

Other  cases  indicating  that  the  damages  are  not  too  remote 
are  cited  in  the  brief,  including  Hendershot  v.  Western  Union 
'**''  Tel.  Co.,  106  Iowa,  529,  68  Am.  St.  Rep.  313,  76  N.  W. 
828;  Pruett  v.  Western  Union  Tel.  Co.,  6  Tex.  Civ.  App.  533, 
25  S.  W.  794. 

We  think,  in  the  case  at  bar,  that  the  evils  and  damage  com- 
ing to  plaintiff  by  reason  of  defendant's  negligently  causing  him 
to  be  placed  in  the  situation  that  he  was  on  his  arrival  at  Ogden 
and  during  his  journey  to  Battle  Mountain  were  reasonably 
within  the  contemplation  of  the  parties,  plaintiff  and  defend- 
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ant,  when  they  entered  into  their  contract  of  sending  the  tele- 
graphic message  at  Grand  Junction,  Colorado.  The  evils  and 
damages  that  came  to  plaintiff  after  his  arrival  at  Battle  Moun- 
tain, to  wit,  breaking  of  his  leg,  etc.,  were  not  claimed  or  al- 
lowed for  in  damages  in  the  case,  and  therefore  need  no  consid- 
eration in  this  opinion. 

Under  the  circumstances  of  the  case,  we,  for  the  foregoing 
reasons,  think  the  damages  awarded  to  the  plaintiff  by  the  trial 
court  were  neither  remote  nor  excessive,  and  therefore  its  judg- 
ment in  the  case  is  affirmed. 

Talbot,  J.     I  concur. 

BELKNAP,  C.  J.,  Dissenting.  Upon  the  facts  I  think  the 
damages  are  excessive,  and  not  within  the  contemplation  of 
appellant  when  it  entered  into  the  contract  to  transmit  the  mes- 
sage. 

The  case  of  Squire  v.  Western  Union  Tel.  Co.,  98  Mass.  232, 
93  Am.  Dec.  157,  was  tort  for  neglect  to  deliver  a  telegraphic 
message  seasonably.  In  that  case,  as  in  this,  there  were  no 
special  stipulations  or  restrictions  attached  as  to  defendant's 
liability,  and  it  was  held  responsible  according  to  the  general 
rules  of  law.  The  court  in  that  case  said :  "These  rules,  in  their 
application  to  damages  in  actions  of  this  nature,  are  well  settled 
and  familiar.  A  party  who  has  failed  to  fulfill  a  contract  cannot 
be  held  liable  for  remote,  contingent,  and  uncertain  conse- 
quences, or  for  speculative  or  possible  results  which  may  have 
ensued  on  his  breach  of  duty,  although  they  may  be  traceable  to 
that  cause.  The  reason  is  that  damages  of  such  a  nature  are 
not  the  natural  or  necessary  incidents  of  a  contract,  and  cannot 
be  deemed  to  have  been  within  the  contemplation  of  parties  when 
they  agreed  together.  A  rule  of  damages  which  should  embrace 
'*'^*  within  its  scope  all  the  consequences  which  might  be  shown 
to  have  resulted  from  a  failure  or  omission  to  perform  a  stip- 
ulated duty  or  service  would  be  a  serious  hindrance  to  the  opera- 
tions of  commerce  and  to  the  transaction  of  the  common  business 
of  life.  The  effect  would  often  be  to  impose  a  liability  wholly 
disproportionate  to  the  nature  of  the  act  or  service  which  a  party 
has  bound  himself  to  perform  and  to  the  compensation  paid  and 
received  therefor.  The  practical  rule,  founded  on  a  wise  policy, 
and  at  the  same  time  consistent  with  good  sense  and  sound  equity, 
is  that  a  party  can  be  held  liable  for  breach  of  a  contract  only 
for  such  damages  as  are  the  natural  or  necessary,  and  the  im- 
mediate and  direct,  results  of  the  breach,  such  as  might  properly 


July,  1904.]     Baenes  v.  Westeen  Union  Tel.  Co.  785 

be  deemed  to  have  been  in  contemplation  of  the  parties  when  the 
contract  was  entered  into,  and  that  all  remote,  speculative,  and 
uncertain  results  ....  must  be  excluded,  as  forming  no  just 
or  legitimate  basis  on  which  to  determine  the  extent  of  the  in- 
jury actually  caused  by  a  breach." 

Let  us  apply  the  law  as  there  laid  down  to  the  facts  as  stated 
in  the  opinion  of  the  majority.  The  direction  in  the  message  to 
send  a  ticket  to  the  plaintiff  at  Ogden  was  of  a  pecuniary  nature, 
and  the  breach  of  the  contract  should  be  measured  by  standards 
applicable  to  pecuniary  matters.  The  natural  consequence  of  a 
failure  to  deliver  the  message  would  be  the  actual  damage  plain- 
tiff sustained,  such  as  his  reasonable  expenses  during  the  delay, 
loss  of  time,  and  the  cost  of  the  message.  Mental  anguish  was 
not  the  natural  or  necessary  consequence  of  the  breach,  nor  its 
immediate  or  direct  result.  It  was  the  secondary,  and  not  the 
primary,  consequence  and  damages  for  it  could  not  have  been 
v^thin  the  contemplation  of  the  parties  when  they  entered  into 
the  contract. 

I  therefore  dissent  from  the  judgment. 


A  Telegraph  Company  is  liable  for  such  damage  as  is  the  direct 
and  natural  result  of  its  failure  to  deliver  a  message  intrusted  to  it 
for  transmission:  Western  Union  Tel.  Co.  v.  Broesche,  72  Tex.  654, 
13  Am.  St.  Rep.  843;  note  to  Western  Union  Tel.  Co.  v.  Cooper,  10 
Am.  St.  Rep.  772.  It  is  said  that  a  person  injured  by  the  delay  in 
delivering  a  message  to  him  is  not  limited  in  his  recovery  to  such 
damages  as  might  reasonably  have  been  within  the  contemplation 
of  the  parties,  but  recovery  may  be  had  for  all  the  injurious  results 
which  flow  therefrom  by  ordinary  natural  sequence:  McPeek  v.  West- 
ern Union  Tel.  Co.,  107  Iowa,  356,  70  Am,  St.  Rep.  205.  See,  too, 
Johnson  v.  Western  Union  Tel.  Co.,  79  Miss.  58,  89  Am.  St.  Rep.  584. 
That  damages  for  mental  suffering  may  be  recovered  for  a  failure 
promptly  to  deliver  a  telegram,  although  there  is  an  absence  of 
physical  pain  or  injury,  see  Green  v.  Western  Union  Tel.  Co.,  136 
N.  C.  489,  post,  p.  955,  and  consult  the  cases  cited  in  the  cross-refer- 
ence note  thereto. 
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NEW     JERSEY. 


COLEE  V.  TACOMA  RAILWAY  AND  POWER  CO. 

[65  N.  J.  Eq.  347,  54  Atl.  413.] 

COEPORATION— Transfer  to  Another  Corporation,  When  En- 
joined.— An  arrangement  by  which  a  corporation  of  this  state  (New 
Jersey)  is  to  transfer  all  its  property  and  franchises,  except  the 
franchise  of  being  a  corporation,  to  a  corporation  of  the  state  of 
Washington,  and  receive  therefor  twenty  thousand  shares  of  paid-up 
stock  in  the  latter  company  of  the  par  value  of  one  hundred  dollars 
each,  or,  in  case  of  the  unwillingness  of  any  stockholder  to  exchange 
his  shares  for  an  equal  number  in  the  Washington  company,  then 
the  latter  is  to  pay  the  New  Jersey  corporation  thirty-five  dollars 
cash  for  each  share  held  by  the  unwilling  stockholder,  in  lieu  of  an 
equal  number  in  the  Washington  company,  will  be  enjoined  at  the 
suit  of  a  stockholder  of  the  New  Jersey  company,  since  it  amounts 
to  a  dissolution  of  the  New  Jersey  corporation,  which  can  be  effected 
only  in  the  manner  prescribed  by  statute;  since,  under  the  law  of 
Washington,  it  is  unlawful  to  issue  stock  as  fully  paid  up  unless 
the  corporation  receives  therefor  money,  or  money's  worth,  to  the 
face  value  of  the  stock;  and  since  one  corporation  cannot,  under  the 
law  of  Washington,  subscribe  for,  purchase,  hold  or  vote  upon  the 
stock  of  another  corporation,     (pp.  789,  790.) 

Chandler  W.  Riker,  for  the  appellant. 

Richard  V.  Lindahury,  for  the  respondents. 

3"^**  DIXON",  J.  The  Tacoma  Railway  and  Power  Company 
is  a  corporation  organized  under  the  laws  of  this  state,  having 
a  capital  stock  of  twenty  thousand  shares,  of  the  par  value  of 
one  hundred  dollars  each,  and  owning  and  operating  a  street 
railway  in  the  city  of  Tacoma,  in  the  state  of  Washington. 
The  Seattle-Tacoma  Interurban  Railway  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Washington.     Tlie  present 
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bill  is  filed  by  a  stockholder  of  the  New  Jersey  company  against 
that  company,  its  officers  and  directors,  to  prevent  the  consum- 
mation of  an  arrangement  by  which  the  company  is  to  transfer 
all  its  property  and  franchises,  except  the  franchise  of  being 
a  corporation,  to  the  Washington  company,  and  is  to  receive 
therefor  twenty  thousand  shares  of  stock  in  the  latter  com- 
pany, of  the  par  value  of  one  hundred  dollars  each,  besides 
certain  assumptions  and  guaranties;  but  if  any  stockholder  of 
the  New  Jersey  company  should  be  unwilling  ^"*®  to  exchange 
his  shares  of  stock  for  an  equal  number  of  shares  of  stock  in 
the  Washington  company,  then  the  latter  company  is  to  pay 
the  New  Jersey  company  thirty-five  dollars  in  cash  for  each  share 
held  by  the  unwilling  stockholder,  in  lieu  of  an  equal  number 
of  shares  in  the  Washington  company.  The  twenty  thousand 
shares  of  stock  which  the  Washington  company  agrees  to  give 
will  be  created  by  an  increase  of  its  capital  stock  to  that  extent. 

The  power  of  the  New  Jersey  company  to  carry  out  this 
scheme  is  based  by  the  defendants  on  the  seventh  paragraph  of 
its  certificate  of  incorporation,  in  these  words:  "With  the  as- 
sent in  writing  and  pursuant  to  a  vote  of  the  holders  of  a  ma- 
jority of  the  stock  issued  and  outstanding,  and  not  otherwise, 
the  stockholders  having  been  formally  convened  in  meeting,  the 
directors  shall  have  power  and  authority  to  sell,  assign,  trans- 
fer, mortgage  or  otherwise  dispose  of  the  whole  property  of  this 
corporation.'* 

This  clause  does  not  confer  the  necessary  power.  It  author- 
izes the  transfer  of  property  only,  while  the  arrangement  in 
question  requires  the  transfer,  not  merely  of  all  the  property, 
but  also  of  all  the  franchises  of  the  company,  except  the  fran- 
chise of  being  a  corporation.  A  corporation  which  has  sold  only 
its  property,  receiving  therefor  a  valuable  consideration,  is  still 
able  to  engage  in  new  enterprises  within  the  scope  of  its  charter ; 
but  one  which  has  parted  with  all  its  franchises  except  that  of 
existence,  is,  for  all  purposes,  outside  of  the  winding  up  of  its 
affairs,  defunct.  It  is  in  the  exact  condition  contemplated  by 
our  statute  as  that  of  a  dissolved  corporation,  for  the  fifty-third 
section  of  our  corporation  act  (Pub.  Laws  1896,  277)  pro- 
vides that:  "All  corporations,  whether  they  expire  by  their  own 
limitation  or  be  annulled  by  the  legislature  or  otherwise  dis- 
solved, shall  be  continued  bodies  corporate  for  the  purpose  of 
prosecuting  and  defending  suits  by  or  against  them,  and  of 
enabling  them  to  settle  and  close  their  affairs,  to  dispose  of  and 
convey  their  property,  and  to  divide  their  capital,  but  not  for 
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the  purpose  of  continuing  the  business  for  which  they  were 
established." 

That  such  dissolution  was  regarded  as  the  practical  effect  of 
the  present  arrangement,  and  so  intended  by  the  directors  and 
^^**  stockholders  who  favored  it,  is  made  evident  by  the  fact 
that,  at  the  same  meetings  at  which  the  arrangement  was  ap- 
proved, they  voted  for  a  formal  dissolution  of  the  company  un- 
der the  statute.  The  mode  in  which  a  New  Jersey  corporation 
can  voluntarily  effect  its  own  dissolution  is  prescribed  by  sec- 
tion 31  of  our  act^  and,  of  course,  no  other  mode  can  legally  be 
adopted.  It  is  conceded  that  this  mode  was  not  pursued,  and 
it  seems,  necessarily,  to  follow  that  the  plan  which  involves 
dissolution  is  not  yet  capable  of  lawful  consummation. 

But  if  the  proposed  transfer  be  not  considered  as  a  disso- 
lution within  the  intent  of  the  statute,  still  there  is  reason  why 
it  should  be  enjoined. 

According  to  the  decision  of  the  courts  of  "Washington,  it 
is  unlawful  to  issue  corporate  stock  as  fully  paid  up  unless 
the  corporation  receives  therefor  money,  or  money's  worth,  to 
the  face  value  of  the  stock,  and,  when  such  stock  is  issued  for 
property,  the  judgment  of  the  corporate  directors  respecting 
the  value  of  tlie  property  is  not  conclusive  against  innocent 
creditors,  in  whose  favor  shares  so  issued  will  be  assessable  un- 
til the  face  value  is  paid  in :  Adamant  Mfg.  Co.  v.  Wallace,  16 
Wash.  614,  48  Pac.  415;  Manhattan  Trust  Co.  v.  Seattle  Coal 
and  Iron  Co.,  19  Wash.  493,  53  Pac.  951.  Besides  these  de- 
cisions, the  state  constitution  (article  12,  paragraph  6)  declares 
that  "all  fictitious  increase  of  [corporate]  stock  or  indebtedness 
shall  be  void."  This  phrase,  "fictitious  increase  of  stock,"  must, 
I  think,  include  an  issue  of  new  stock  when  both  the  corporation 
and  the  recipient  of  the  stock  know  that  it  is  being  issued  for 
less  than  its  face  value. 

Such  knowledge  is  shown  in  the  present  case  by  the  very 
terms  of  the  proposal — for  the  Washington  company  offers  a 
share  of  its  stock,  having  a  face  value  of  one  hundred  dollars, 
or  in  lieu  thereof  thirty-five  dollars  in  cash,  as  the  unit  of  the 
price  at  which  it  will  buy  the  property  and  franchises  of  the 
New  Jersey  company,  thereby  indicating,  beyond  dispute,  that 
in  this  transaction  the  share  and  the  cash  are  deemed  of  equal 
value.  To  the  extent  of  sixty-five  per  cent  of  the  issue,  the 
increase  of  capital  stock  will  be  therefore  "fictitious,"  and,  ac- 
cording to  the  constitution,  '*'**  "void."  Such  a  scheme  ought 
not  to  be  forced  upon  an  unwilling  stockholder  of  the  New 
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Jersey  company.  He  is  entitled  to  require  that  his  company 
shall  not  be  stripped  of  its  property  and  franchises  for  a  counter- 
feit which  is  offered  and  about  to  be  accepted  as  genuine. 

In  yet  another  aspect  this  arrangement  should  be  disap- 
proved. 

The  courts  of  Washington  have  decided  that  one  corporation 
cannot  subscribe  for,  purchase,  hold  or  vote  upon  the  shares 
of  stock  of  another  corporation  without  legislative  sanction, 
and  that  the  legislature  of  the  state  has  never  sanctioned  such 
acts:  Denny  Hotel  Co.  v.  Schram,  6  Wash.  134,  36  Am.  St 
Eep.  130,  32  Pac.  1003 ;  Parsons  v.  Tacoma  Smelting  etc.  Co., 
25  Wash.  492,  65  Pac.  765.  This  doctrine  rests  altogether  on 
considerations  of  public  policy.  But  it  is  said  that  the  policy, 
as  declared,  extends  only  to  domestic  corporations,  and  whether 
it  should  embrace  foreign  corporations  is  a  matter  to  be  decided 
by  the  courts  of  that  state  alone.  I  do  not  understand  that 
the  policy  is  so  restricted.  One  of  its  objects  is  to  prevent 
one  corporation  from  interfering  with  the  control  of  another. 
This  was  the  purpose  to  be  subserved  by  the  decision  in  Par- 
sons V.  Tacoma  Smelting  etc.  Co.,  just  cited,  where,  although 
the  title  of  the  stockholding  company  was  not  assailed,  its  right 
to  vote  upon  the  stock  was  denied.  It  is  true  that  the  stock- 
holding company  was  a  domestic  corporation,  but  the  denial 
of  its  right  to  vote  could  not  be  based  on  that  circumstance. 
The  doctrine  that  it  was  impolitic  to  allow  a  corporation,  whose 
chartered  powers  were  subject  to  modification  at  the  will  of 
the  state,  to  exercise  control  over  a  domestic  corporation, 
would  seem,  necessarily,  to  imply  that  it  was  deemed  equally 
impolitic  to  permit  such  control  by  a  corporation  whose  char- 
tered powers  were  generally  independent  of  the  state.  The  ap- 
plication of  the  restriction  to  a  foreign  corporation  is  a  mere 
interpretation,  not  an  extension,  of  the  doctrine. 

But  if  it  be  an  extension,  the  extension  is  made  by  the  con- 
stitution of  Washington,  which  provides  (article  12,  paragraph 
7)  that  ^^^  "no  corporation  organized  outside  the  limits  of 
this  state  shall  be  allowed  to  transact  business  within  the  state 
on  more  favorable  conditions  than  are  prescribed  by  law  to 
similar  corporations  organized  under  the  laws  of  this  state." 

The  decisions  already  cited  are  clearly  to  this  effect — that  if 
a  Washington  corporation  owned  property  immovably  fixed  in 
that  state,  it  could  not  lawfully  bargain  to  exchange  that  prop- 
erty for  stock  in  another  Washington  corporation,  and,  after 
completion  of  the  exchange,  exercise  in  the  other  corporation 
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all  the  rights  and  privileges  of  a  private  stockholder.  If  this 
New  Jersey  corporation  can  legally  do  what  is  thus  prohibited 
to  a  Washington  corporation,  then  the  foreign  corporation  is 
allowed  to  transact  business  in  Washington  on  conditions  more 
favorable  than  those  prescribed  for  its  domestic  corporations. 
The  constitution  forbids  this. 

On  these  grounds,  we  think  that  the  carrying  out  of  the 
arrangement  should  be  enjoined. 

Let  the  order  of  November  22,  1902,  discharging  the  order 
to  show  cause  be  reversed,  and  a  preliminary  injunction  be 
issued  in  accordance  with  the  order  of  this  court  made  on 
December  3,  1902. 


The  Principal  Case  is  cited  and  considered  with  other  cases  of  its 
class  in  the  note  to  Tanner  v.  Lindell  Ey.  Co.,  ante,  pp.  548-572. 


STEVENSON  v.  EAEL. 

[65  N.  J.  Eq.  721,  55  Atl.  1091.] 

GIFT  OF  DEPOSIT— Delivery  of  Passl)ook.— Where  a  railway- 
employe  becomes  a  depositor  in  the  company's  saving  fund  under  an 
agreement  which  preserves  to  him  the  right  to  deal  with  the  deposits 
for  his  own  benefit,  but  which  provides  that  upon  his  death  any  bal- 
ance standing  to  his  credit  shall  be  paid  to  his  wife,  this  agreement, 
and  his  delivery  of  the  passbook  to  his  wife,  do  not  constitute  a 
valid  gift  inter  vivos,     (p.  793.) 

GIFT.— In  Order  to  Legalize  a  Gift  Inter  Vivos,  there  must  be 
not  only  donative  intention,  but  also,  in  conjunction  with  it,  a  com- 
plete stripping  of  the  donor  of  all  dominion  or  control  over  the  thing 
given,     (p.  793.) 

WILL— Gift  of  Deposits,  When  Testamentary.— Where  a  rail- 
way employe  becomes  a  depositor  in  the  company's  saving  fund  under 
an  agreement  which  preserves  to  him  the  right  to  deal  with  the  de- 
posits for  his  own  benefit,  but  which  provides  that  upon  his  death 
any  balance  standing  to  his  credit  shall  be  paid  to  his  wife,  the  gift 
is  testamentary  and  invalid  if  not  made  in  the  manner  prescribed  by 
the  statute  of  wills,     (p.  794.) 

Thomas  E.  French,  for  the  appellant. 

William  T.  Boyle  and  John  W.  Wescott,  for  the  respondent. 

■^23  GUMMERE,  C.  J.  The  Pennsylvania  Railroad  Com- 
pany has  established  for  its  employes  a  depository  known  as  "The 
Penns3dvania  Railroad  Employes'  Saving  Fund,"  in  which  any 
person  in  the  employ  of  that  company,  or  of  certain  other  sub- 
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sidiary  companies  controlled  by  it,  may  deposit  his  savings,  sub- 
ject to  certain  rules  and  regulations  which  have  been  formu- 
lated by  the  company  for  the  management  and  control  of  this 
"fund.*'  Only  such  employes  may  become  depositors,  and  no 
employe  may  remain  a  depositor  more  than  thirty  days  after 
his  emplo\Tnent  with  the  company  is  terminated,  but  must 
close  his  account  within  that  period.  One  of  the  rules  requires 
that  an  employe  who  desires  to  become  a  depositor  must  make 
application  in  writing,  and  must  state  therein,  among  other 
things,  "the  name  and  residence  of  the  persons  to  whom,  in 
the  event  of  death,  his  deposits  and  the  accrued  interest  thereon 
shall  be  paid,"  Another  rule  provides  that  upon  the  presenta- 
tion of  satisfactory  proof  of  the  death  of  a  depositor,  "the  money 
belonging  to  him  shall  be  paid  over  to  the  person  designated  in 
his  application  to  receive  the  same.'*  Still  another  rule  au- 
thorizes any  depositor  to  withdraw,  at  his  pleasure,  all  or  any 
portion  of  his  deposits  with  the  accrued  interest  thereon,  upon 
ten  days'  notice  to  the  superintendent  of  the  fund. 

In  March,  1888,  one  Walter  Earl,  Jr.,  a  locomotive  engineer 
'^'^  in  the  employ  of  the  company,  made  written  application 
for  permission  to  become  a  depositor  in  the  company's  saving 
fund,  and  in  and  by  his  application  agreed  to  be  bound  by  the 
rules  and  regulations  under  which  it  was  managed,  and  par- 
ticularly "that  in  the  event  of  my  death  all  deposits  standing 
to  my  credit  in  said  savings  fund,  and  all  interest  due  thereon, 
shall  be  paid  to  my  wife."  His  application  having  been  favor- 
ably acted  upon,  he  opened  an  account  with  the  fund  by  a  de- 
posit of  five  hundred  dollars.  The  passbook  delivered  to  him 
by  the  company  as  his  voucher  for  the  amounts  deposited  by 
him,  he  gave  to  his  wife,  stating  to  her  that  here  was  the  money, 
and  that  if  he  died  it  should  go  to  her,  and  that  she  could 
get  it  in  ten  days  by  giving  notice  to  the  company.  Subse- 
quent to  the  opening  of  the  account  he  increased  the  amount 
of  his  credit,  from  time  to  time,  by  additional  deposits,  so  that, 
on  the  1st  of  January,  1896,  it  amounted  to  two  thousand  nine 
hundred  and  fifty-six  dollars.  By  the  12th  of  June  of  that 
year,  however,  he  had  drawn  against  it  to  such  an  extent  that 
there  remained  to  his  credit  only  fifty-six  dollars.  By  the  1st 
of  November,  1900,  the  amount  of  his  deposits,  with  interest, 
had  so  increased  that  there  stood  to  his  credit  the  sum  of  two 
thousand  two  hundred  and  eighty-six  dollars.  By  the  1st  of 
February,  1901,  he  had  drawn  it  down  to  fifteen  hundred 
and   seventy-eight   dollars.     On   the   21st   of   that   month   he 
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died,  leaving  the  last-named  amount  standing  to  his  credit  in 
the  fund.  About  two  months  prior  to  his  death  he  had  made 
and  executed  a  last  will  and  testament,  in  and  by  which  he  gave 
all  of  his  estate,  except  a  small  legacy,  to  his  executor,  upon 
certain  trusts  which  were  set  forth  in  the  instrument.  Demand 
having  been  made  upon  the  Pennsylvania  Kailroad  Company, 
both  by  the  wife  and  by  the  executor  of  the  deceased,  to  be  paid 
the  balance  standing  to  his  credit  on  the  books  of  the  savings 
fund,  that  company  filed  its  bill  of  interpleader  against  them, 
and  deposited  the  fund  in  the  court  of  chancery.  The  parties 
having  interpleaded  in  that  court,  it  was  adjudged  and  decreed 
upon  final  hearing  that  the  legal  title  to  the  fund  was  in  the 
widow.  The  appeal  now  before  us  is  taken  by  the  executor  from 
that  decree. 

The  learned  vice-chancellor  who  heard  the  cause  in  the  court 
below  concluded,  from  the  facts  which  have  been  recited,  that 
"^^^  there  was  a  distinct  donative  purpose  on  the  part  of  the  hus- 
band toward  the  wife  covering  this  fund,  and  that,  as  a  matter 
of  law,  the  effect  of  his  atgreement  with  the  company  was  to  im- 
press the  subject  matter  of  this  donative  purpose  with  a  trust 
whose  terms  were  defined  by  the  printed  regulations  that  con- 
stituted the  agreement  between  the  donor  and  the  company,  in- 
cluding both  the  withdrawal  of  sums  by  the  settler  of  the  trust 
during  his  lifetime  and  the  payment  to  his  widow  of  any  bal- 
ance that  might  at  his  death  stand  to  the  credit  of  his  account. 

Although  we  concur  in  the  view  that,  on  the  facts  set  forth, 
a  clear  donative  purpose  appears  on  the  gart  of  the  deceased 
toward  his  wife,  we  cannot  agree  that  it  covered  the  whole 
amount  of  the  deposits  made  by  him.  On  the  contrary,  it 
seems  to  us  to  be  so  plain  as  to  be  beyond  the  shadow  of  a  doubt 
that  he  intended  to  retain  the  absolute  control  and  ownership 
of  all  moneys  which  were  deposited  by  him  and  to  deal  with 
them  on  that  basis  during  his  life;  and  that  his  donative  pur- 
pose toward  his  wife  was  confined  solely  to  such  balance,  if 
any,  as  should  remain  to  his  credit  at  his  death.  Nor  can  we 
accede  to  the  proposition  that  the  agreement  between  the  hus- 
band and  the  company  is,  in  effect,  a  declaration  of  trust  by  the 
former  in  favor  of  his  wife.  As  was  said  by  Vice- Chancellor 
Bacon,  in  Warriner  v.  Rogers,  L.  E.  16  Eq.  Cas.  348,  and  re- 
peated by  Sir  George  Jessel,  master  of  the  rolls,  in  Eichards 
V.  Delbridge,  L.  E.  18  Eq.  Cas.  13,  "the  one  thiAg  necessary  to 
give  validity  to  a  declaration  of  trust— the  indispensable  thing — 
I  take  to  be  that  the  donor  or  grantor,  or  whatever  he  may  be 
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called,  should  have  absolutely  parted  with  that  interest  which 
had  been  his  up  to  the  time  of  the  declaration;  should  have 
effectively  changed  his  right  in  that  respect,  and  put  the  prop- 
erty out  of  his  power,  at  least  in  the  way  of  interest."  Instead 
of  the  agreement  showing  that,  by  force  of  it,  the  husband  had 
parted  "wdth  his  interest  in  the  funds  then  deposited,  and  there- 
after to  be  deposited,  by  him — that  he  had  put  them  out  of 
his  power,  so  far  as  any  interest  of  his  own  was  concerned — 
it,  ia  terms,  preserves  to  him  the  absolute  right  of  dealing  with 
and  disposing  of  them  solely  for  his  own  benefit.  And  that  he 
''^^  exercised  this  right  to  its  fullest  extent  is  shown  by  his 
dealings  with  the  deposits,  as  set  forth  in  the  statement  of  facts 
above  recited. 

If  the  right  of  the  wife  to  the  fund  in  dispute  is  to  be  sus- 
tained at  all,  it  must  be  because  the  donative  purpose  of  the  de- 
ceased toward  her,  Math  relation  to  such  balance  of  his  deposits 
as  should  remain  to  his  credit  at  his  death,  was  rendered  effective 
by  the  agreement  entered  into  between  himself  and  the  company, 
coupled  with  the  delivery  by  him  to  her  of  the  passbook  which 
he  had  received  from  the  company  as  a  voucher ;  in  other  words, 
because  that  agreement,  and  the  delivery  of  the  passbook,  con- 
stituted a  valid  gift  inter  vivos.  But,  in  order  to  legalize  such 
a  gift,  there  must  be  not  only  a  donative  intention,  but  also,  in 
conjunction  with  it,  a  complete  stripping  of  the  donor  of  all  do- 
minion or  control  over  the  thing  given:  Cook  v.  Lum,  55  N".  J. 
L.  375,  376,  26  Atl.  803.  As  was  said  in  the  case  cited,  this  is 
the  crucial  test,  and  if  it  be  applied  to  the  present  case  the  gift 
is  not  to  be  sustained ;  for,  neither  by  force  of  his  contract  with 
the  company  nor  by  the  delivery  of  the  passbook,  did  he  intend 
to,  nor  did  he  in  fact,  part  with  his  complete  dominion  over  any 
part  of  the  moneys  deposited  by  him. 

The  expressed  intention  of  the  deceased  was  only  to  bestow 
upon  his  wife  so  much  of  his  deposit  as  should  remain  undrawn 
by  him  at  his  death.  Such  a  gift,  it  seems  to  us,  is  purely  testa- 
mentary in  its  character.  If  it  is  not,  then  it  is  a  perfectly  easy 
thing  for  a  person  to  retain  the  absolute  control  and  dominion 
over  his  moneys  and  personal  securities  during  his  life  and 
transfer  that  dominion  to  another  at  his  death,  with  total  dis- 
regard of  the  requirements  contained  in  the  statute  of  wills, 
by  the  simple  device  of  depositing  such  moneys  and  securities, 
under  an  agreement  with  the  depositary  that  he  shall  have  the 
right  to  use  them  or  deal  with  them  as  he  pleases  during  his 
life,  and  that  at  his  death  so  much  of  them  as  may  remain  shall 
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be  delivered  to  such  person  as  is  named  in  the  agreement,  who 
shall  then  become  the  owner  thereof,  and  then  delivering  the 
agreement  to  the  beneficiary  with  a  statement  of  the  same  pur- 
port as  that  made  by  the  deceased  to  his  wife  when  he  gave  the 
''^**  passbook  to  her.  To  hold  that  such  a  method  of  disposing 
of  property  by  the  owner  at  his  death  is  valid,  would  be  to  prac- 
tically repeal  the  statute  of  wills  in  its  operation  upon  personal 
property,  so  far  as  its  mandatory  provisions  are  concerned. 

Our  conclusion  is  that  the  moneys  remaining  to  the  credit  of 
Earl,  at  his  death  in  the  savings  fund  of  the  Pennsylvania 
Eailroad  Company,  did  not  become  the  property  of  his  wife, 
notwithstanding  the  provision  in  the  agreement  between  him 
and  the  company  that  such  moneys  should  be  paid  to  her  at  his 
death,  our  reason  for  so  concluding  being  that  such  agreement 
constituted  a  testamentary  disposition  of  his  property,  which 
was  invalid  because  not  made  in  the  manner  prescribed  by  the 
statute  of  wills.  The  necessary  result  of  this  conclusion  is  that 
such  moneys  passed  to  his  executor,  on  his  death,  as  part  of  his 
estate. 

The  decree  appealed  from  should  be  reversed. 


What  Constitutes  a  Testamentary  Writing  is  the  subject  of  an  ex- 
tended note  to  Farris  v.  Neville,  89  Am.  St.  Eep.  486-500.  See,  also, 
the  subsequent  case  of  Teske  v.  Dittberner,  65  Neb.  167,  101  Am.  St. 
Eep.  614.  According  to  McCloskey  v.  Tierney,  141  Cal.  101,  99  Am. 
St.  Kep.  33,  a  writing  that  for  services  rendered  the  writer  leaves 
Mrs.  McC.  the  balance  of  an  account  with  a  designated  savings  bank 
is  not  a  will,  but  an  assignment  of  the  moneys  represented  by  the 
account. 


STONE  V.  GRASSELLI  CHEMICAL  COMPANY. 

[65  N.  J.  Eq.  756,  55  Atl.  736.] 

INJUNCTION  Against  Divulging  Trade  Secret.— Employes  of 
one  having  a  trade  secret  who  are  under  an  express  contract,  or  a 
contract  implied  from  their  confidential  relation  to  their  employer, 
not  to  disclose  that  secret,  will  be  enjoined  from  divulging  it  to  the 
injury  of  their  employer,  whether  before  or  after  they  have  left  his 
employ;  and  other  persons  who  induce  the  employe  to  disclose  the 
same,  or  knowing  that  his  disclosure  is  in  violation  of  the  confidence 
reposed  in  him  by  his  employer,  will  be  enjoined  from  making  any 
use  of  the  information  so  obtained,  although  they  might  have  reached 
the  same  result  independently  by  their  own  experiments  or  efforts. 
(p.  797.) 
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INJUNCTION— Trade  Secret,  Disclosure  to  Court.— The  dis- 
closure of  a  trade  secret  necessarily  made  to  the  court  does  not  de- 
prive the  complainants  of  their  right  to  an  injunction  against  its  dis- 
closure or  use  by  others,     (p.  799.) 

Charles  W.  Fuller,  for  the  appellants. 

Cortlandt  Parker  and  Chauncey  G.  Parker,  for  the  respond- 
ents. 

'"'*''  SWAYZE,  J.  This  is  a  hill  for  an  injunction  to  restrain 
Goss  from  divulging  a  secret  process  of  the  complainants  for 
the  manufacture  of  depilatories  (compounds  used  to  remove  hair 
and  wool  from  skins  and  hides),  and  to  restrain  the  Grasselli 
Chemical  Company  from  using  or  divulging  any  information 
derived  from  Goss  with  reference  to  the  secret  process.  The 
vice-chancellor  advised  a  decree  for  the  complainants. 

Goss  was  in  the  employ  of  the  complainants  from  1892  to 
1901,  during  which  time  they  had,  by  constant  experiment, 
made  improvements  in  the  manufacture  of  depilatories  and  had 
put  upon  the  market  what  were  called  "Stone's  XXX  Depila- 
tory" and  "Stone's  XXXX  Depilatory."  The  ingredients  out 
of  which  the  depilatories  were  made  were  well  known  and  had 
been  in  use  for  several  years  before  1892,  but  the  depilatories 
manufactured  had  not  been  entirely  satisfactory  until  the  com- 
plainants succeeded  in  producing  the  XXX  and  XXXX. 

The  Grasselli  Chemical  Company,  along  with  other  branches 
of  manufacture,  was  also  engaged  in  the  manufacture  of  depila- 
tories from  the  same  ingredients  used  by  the  complainants,  and 
was  their  chief  business  rival.  Some  time  in  the  year  1901  the 
Grasselli  Chemical  Company  bought,  through  one  of  its  agents, 
some  of  the  complainants'  XXX  depilatory  and  caused  a  chem- 
ical analysis  to  be  made,  and  thereafter  conducted  experiments 
'^^^  with  a  view  to  the  production  of  a  depilatory  equal  in 
quality  to  the  product  of  the  complainants. 

In  August,  1901,  Goss  became  dissatisfied  with  his  position 
with  the  complainants.  He  had  received  a  letter  two  or  three 
months  before  from  Atteaux,  a  sales  agent  of  the  defendant  com- 
pany in  Boston.  About  the  middle  of  August,  Goss  wrote 
Atteaux,  and  by  appointment  met,  at  Atteaux's  office,  Grant,  a 
directx)r  of  the  Grasscelli  Chemical  Company.  Goss  fixes  the 
date  of  this  interview  at  about  the  middle  of  August,  and  as  he 
says  he  gave  the  complainants  eight  days'  notice  that  he  would 
leave  their  employ,  and  left  September  3d,  he  apparently  gave 
the  notice  after  the  interview  with  Grant.     In  the  second  week 


796        American  State  Reports^  Vol.  103.     [New  Jersey, 

in  September  he  went  into  the  employ  of  the  Grasselli  company, 
in  what  was  known  as  the  sulphide  department,  which  was  the 
department  concerned  with  the  manufacture  of  depilatories. 
During  the  first  two  or  three  weeks  he  was  in  the  employ  of  the 
Grasselli  company  he  did  no  work,  but  immediately  upon  his 
employment  Frazier,  the  superintendent  of  its  plant  at  Tremley, 
questioned  him  "in  regard  to  what  he  knew  about  the  manu- 
facture of  depilatories,'*  and  Goss  informed  Frazier  of  the 
complainants'  method  of  manufacture  and  described  fully  the 
complainants'  apparatus,  Frazier  reported  to  the  defendant 
company  the  information  obtained  from  Goss,  with  a  sketch  of 
the  apparatus  and  the  manner  in  which  it  should  be  made  and 
put  up.  This  sketch  was  made  by  Frazier  and  corrected  by 
Goss,  The  Grasselli  company  approved  of  Frazier's  plan  and 
directed  him  to  put  up  the  shed  to  contain  the  apparatus.  He 
was  proceeding  with  this  work  when  stopped  by  the  injunction. 

The  complainants  allege  that  Goss  was  under  a  contract  with 
them  not  to  reveal  the  secrets  of  manufacture.  Goss  denies 
this  contract.  We  agree  with  the  vice-chancellor  that  the  con- 
tract is  established  by  the  weight  of  evidence. 

The  right  of  a  manufacturer,  whose  goods  are  made  by  an  un- 
patented secret  process,  to  protection  by  injunction  against  the 
divulging  of  his  secret  in  a  proper  case,  is  now  established  by  a 
well-considered  line  of  cases  in  England  and  in  several  states. 

The  leading  case  in  Morison  v.  Moat,  9  Hare,  241,  20  L.  J. 
'^'^  Eq.  513,  decided  by  Vice- Chancellor  Turner,  in  1851,  and 
affirmed  in  the  court  of  appeals  by  Lord  C  ran  worth,  21  L.  J. 
Ch,  248.  The  principle  has  since  been  applied  to  cases  in  vari- 
ous aspects  in  the  English  courts:  Merryweather  v.  Moore 
(1892),  2  Ch.  518,  61  L.  J.  Eq.  505;  Lamb  v.  Evans  (1892), 
3  Ch.  462,  61  L.  J.  Eq.  681 ;  affirmed  on  appeal,  62  L.  J.  Eq. 
404. 

A  leading  case  in  this  country  is  Peabody  v.  ISTorfolk,  98 
Mass.  452,  96  Am.  Dec.  664.  In  ISTew  York,  the  principle  is 
established  in  Tabor  v.  Hoffman,  118  N.  Y.  30,  16  Am.  St,  Rep, 
740,  23  N,  E.  12;  Eastman  v.  Eeichenbach,  20  K  Y.  Supp. 
110;  Xational  Gum  Co.  v.  Braendly,  27  App.  Div,  219,  51  N. 
Y,  Supp.  93 ;  Little  v,  Gallus,  39  App,  Div.  64^,  57  N.  Y.  Supp. 
104;  Tode  v.  Gross,  127  N".  Y.  480,  24  Am.  St.  Rep,  475,  28 
N.  E.  469,  13  L.  R.  A.  652,  In  :Michigan,  it  was  adopted  in 
a  very  well-considered  opinion,  in  0.  W.  Thum  Co.  v.  Tloc- 
z3Tiski,  114  Mich.  149,  68  Am.  St.  Rep.  469,  72  N.  W.  140, 
38  L.  R.  A.  200.     Tn  Pennsylvania,  Fralich  v.  Despar,  165  Pa. 
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St.  24,  30  Atl.  521.  In  Indiana,  Westervelt  v.  National  Paper 
Co.,  154  Ind.  673 ,  57  N.  E.  552.  In  the  federal  courts,  C.  T. 
Simmons  Medical  Co.  v.  Simmons,  81  Fed.  163. 

The  rule  has  been  applied  in  this  state  in  the  court  of  chan- 
cery by  Chancellor  Eunyon,  in  Salomon  v.  Hertz,  40  N.  J.  Eq. 
400,  2  Atl.  379.  Salomon  v.  Hertz,  Peabody  v.  Norfolk,  and 
Thum  V.  Tloczynski,  are  the  lading  American  cases. 

These  cases  establish  the  principle  that  employes  of  one  hav- 
ing a  trade  secret,  who  are  under  an  express  contract,  or  a  con- 
tract implied  from  their  confidential  relation  to  their  employer, 
not  to  disclose  that  secret,  will  be  enjoined  from  divulging  the 
same  to  the  injury  of  their  employer,  whether  before  or  after 
they  have  left  his  employ;  and  that  other  persons,  who  in- 
duce the  employe  to  disclose  the  secret,  knowing  of  his  contract 
not  to  disclose  the  same,  or  knowing  that  his  disclosure  is  in  vio- 
lation of  the  confidence  reposed  in  him  by  his  employer,  will  be 
enjoined  from  making  any  use  of  the  information  so  obtained, 
''****  although  they  might  have  reached  the  same  result  independ- 
ently by  their  own  experiments  or  efforts.  We  approve  the 
principle  thus  established. 

We  find  in  this  case,  as  already  stated,  that  an  express  contract 
between  the  complainants  and  Goss  for  secrecy  is  proved.  Two 
questions  remain:  1.  Did  Stone  possess  a  secret  process  for 
the  manufacture  of  depilatories?  2.  Did  the  Grasselli  Chem- 
ical Company  obtain  knowledge  of  that  secret  process  from 
Goss  under  such  circumstances  that  it  should  be  enjoined  from 
making  use  of  it  ? 

1.  The  ingredients  used  in  the  manufacture  of  Stone's  de- 
pilatories were  well  known  and  had  been  used  for  that  purpose 
for  years  before  the  XXX  and  XXXX  were  put  upon  the 
market,  and  the  same  ingredients  were  used  by  the  Grasselli 
Chemical  Company  in  the  manufacture  of  a  depilatory.  It  is 
urged  that  the  only  advantage  possessed  by  the  complainants 
arose  out  of  skill  in  handling  and  not  out  of  a  secret  process,  and 
that  there  was  no  secret  either  in  the  ingredients  or  in  the  method 
of  compounding  them.  The  complainants  combined  the  in- 
gredients by  a  different  method  from  any  other  in  use  and  the 
result  was  a  product  of  a  different  character.  The  complain- 
ants' process  of  manufacture  was  considerably  more  complicated 
than  that  of  the  Grasselli  Chemical  Company.  The  secret  con- 
sisted in  a  knowledge  of  the  proper  method  of  mixing  the  in^e- 
dients  and  treating  them  in  order  to  produce  a  product  of  proper 
consistency. 
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The  difference  between  mere  skill  in  manipulation  and  a 
process  of  manufacture  is  illustrated  by  a  recent  case  in  the 
United  States  supreme  court:  Carnegie  Steel  Co.  v.  Cambria 
Iron  Co.,  185  U.  S.  403,  22  Sup.  Ct.  Eep.  698,  46  L.  ed.  968. 
In  this  case  the  process  which  was  held  patentable  consisted  in 
retaining  a  quantity  of  molten  iron  in  a  reservoir  to  serve  as 
a  basis  for  mixing  the  varying  products  of  the  blast  furnaces 
preparatory  to  converting  the  same  into  steel.  The  difficulty 
to  be  overcome  was  a  lack  of  uniformity  in  the  molten  metal. 
The  use  of  a  reservoir  in  which  the  varying  products  of  the 
blast  furnaces  had  been  mixed  was  known  prior  to  the  patent 
involved  in  that  case,  but  the  importance  of  '^^^  always  main- 
taining in  the  reservoir  a  sufficient  quantity  of  molten  metal 
to  "dominate ''  to  use  the  court's  expression,  the  whole  mass 
had  not  been  before  appreciated.  The  majority  of  the  court 
held  that  the  process  was  therefore  patentable.  There  the  in- 
gredients were  the  same,  the  idea  of  mixing  molten  metal  of 
different  qualities  was  not  new,  and  the  only  novelty  was  the  re- 
tention in  the  reservoir  of  a  "dominant  mass"  sufficiently  large 
to  control  the  average  character  of  the  product  from  time  to  time. 
If  such  an  improvement  was  patentable,  it  is  clear  that  a  pro- 
cess of  treating  the  ingredients,  as  complicated  as  that  involved 
in  the  present  case,  resulting  in  a  product  of  novel  character, 
is  a  process  which,  if  kept  secret,  is  entitled  to  the  protection 
of  the  court.  The  evidence  is  convincing  that  the  complainants 
made  efforts  to  keep  the  process  secret  and  had  succeeded  until 
Goss  revealed  the  secret  to  the  Grasselli  Chemical  Company. 

Since  we  are  satisfied  that  Stone  had  a  secret  process  of 
manufacturing  a  depilatory  and  that  Goss  was  imder  a  con- 
tractual obligation  not  to  disclose  the  secret,  the  complain- 
ants are  clearly  entitled  to  an  injunction  against  Goss.  The 
question  remains  whether  the  injunction  should  go  also  a,gainst 
the  Grasselli  Chemical  Company. 

2.  The  evidence  satisfies  us  that  the  Grasselli  Chemical  Com- 
pany knew  that  Stone  was  manufacturing  a  superior  article 
to  its  own;  that  it  had  been  for  some  time  trying  to  discover 
Stone's  method  of  manufacture ;  that  it  had  entered  into  corre- 
spondence with  Goss  and  employed  him  while  he  was  still  in 
Stone's  service;  and  that,  immediately  upon  his  coming  into 
the  employ  of  the  defendant  company,  it  sought,  through  Fra- 
zier,  to  learn  Stone's  secret,  and,  having  learned  it,  was  about 
to  make  use  of  it  to  manufacture  a  similar  substance  by  Stone's 
process,  to  be  sold  in  competition  with  his. 
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These  facts  leave  no  doubt  that  the  Grasselli  Chemical  Com- 
pany acted  in  fraud  of  Stone's  rights  in  the  effort  to  learn  his 
secret  by  inducing  his  employe  to  divulge  the  same.  Even 
though  they  did  not  know  of  the  contract,  they  must  have  known 
of  the  confidential  character  of  Stone's  business  and  the  confi- 
dential "^^  character  of  the  relations  between  him  and  his  em- 
ployes. The  defendant  company  is  a  party  to  Goss'  fraudulent 
disclosure  of  the  secret  and  the  complainants  were  entitled  \o 
an  injunction  restraining  the  Grasselli  Chemical  Company  from 
making  any  use  of  the  information  thus  obtained  from  Goss. 
The  injunction  should  not  be  refused,  because  the  process  was 
such  that  it  would  probably  have  been  discovered  by  inde- 
pendent experiments  in  the  manipulation  of  the  ingredients  of 
which  the  products  of  both  parties  were  alike  composed.  The 
Grasselli  Chemical  Company,  by  its  own  conduct,  has  put  itself 
in  such  a  position  that  it  may  even  lose  the  advantage  of  future 
independent  experiments.  It  would  be  quite  impossible  here- 
after to  decide  how  much  of  the  improvement  in  the  product  of 
the  Grasselli  Chemical  Company  would  be  attributable  to  its 
own  independent  efforts  and  how  much  to  the  knowledge  of 
Stone's  process  fraudulently  acquired  by  it.  Every  doubt  must 
be  resolved  against  the  parties  to  a  fraudulent  act.  If  the  de- 
fendant thereby  suffers,  it  suffers  only  by  reason  of  having 
been  a  party  to  Goss'  fraudulent  disclosure  of  the  secret.  The 
legal  principle  (governing  the  case  is,  in  effect,  the  same  that 
was  applied  by,  this  court  to  a  case  of  fraudulent  intermixture 
of  goods:  Jewett  v.  Dringer,  30  N.  J.  Eq.  291. 

It  was  argued  in  behalf  of  the  appellants  that  the  disclosure 
of  the  complainants'  secret  necessarily  made  during  the  trial 
would  render  an  injunction  nugatory.  This  difficulty  was  ex- 
pressed by  Lord  Eldon  in  an  early  case:  Newberry  v.  James, 
2  Meriv.  446,  451.  To  obviate  it  as  far  as  possible,  the  testi- 
mony in  this  case  was  taken  in  camera  and  care  was  taken  to 
print  only  enough  copies  of  this  portion  of  the  evidence  to  supply 
the  members  of  the  court.  It  has  not  been  found  necessary  in 
this  opinion  to  describe  the  process,  and  we  see  no  reason  why 
this  disclosure  to  the  court,  necessarily  made  for  the  purpose 
of  the  case,  should  deprive  the  complainants  of  their  right  to 
relief.  The  defendants  were  already  possessed  of  the  secret 
and  they  cannot  now  take  advantage  of  a  disclosure  made  in 
order  to  secure  relief  against  them.  Such  a  disclosure  is  no 
publication  to  the  world,  and  although  it  may  endanger  the  com- 
plainant's "^^^  secret,  it  does  not  deprive  them  of  the  right  to  en- 
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join  the  defendants  from  making  use  of  it.     The  doubts  felt  by 
Lord  Eldon  have  not  prevented  the  courts  from  giving  such 
protection  as  they  could  in  the  later  cases  cited  above. 
The  decree  should  be  affirmed,  with  costs. 


The  Principal  Case  is  supported  by  Thum  v.  Tloczynski,  114  Mich. 
149,  68  Am.  St.  Kep.  469;  Tabor  v.  Hoffman,  118  N.  Y.  30,  16  Am. 
St.-  Eep.  740. 
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WEST  SHOEE  RAILROAD  COMPANY  v.  WENNER. 

[70  N.  J.  L.  233,  57  Atl.  408.] 

LEASE.— Default  of  a  Lessee  in  the  Performance  of  covenants 
to  be  performed,  observed,  and  kept,  applies  to  covenants  not  to  do 
something,  as  well  as  to  covenants  to  do  something,     (p.  803.) 

LEASE.— A  Mortgage  of  a  Lease  by  the  Lessee,  carried  out 
by  a  sale  at  foreclosure,  breaks  a  covenant  against  the  transfer  of  the 
lease,  although  the  sale  is  not  completed  until  after  the  death  of  the 
lessee,     (p.  805.) 

LEASE— Executors.— The  Term  "Successors,"  in  the  forfeit- 
ure clause  of  a  lease,  includes  the  executors  of  the  lessee,     (p.  806.) 

LEASE— Forfeiture.— The  Acceptance  of  Rent  by  a  lessor  after 
knowledge  that  the  lessee  has  mortgaged  the  lease,  but  before  a  sale 
is  made  under  the  mortgage,  is  not  a  waiver  of  a  forfeiture  thereafter 
occurring  upon  the  consummation  of  the  sale,  the  mortgage  followed 
by  the  sale  thereunder  being  a  violation  of  a  covenant  not  to  transfer 
the  lease,     (p.  806.) 

APPEAL.— An  Objection  that  at  the  Trial  No  Evidence  of  non- 
consent  to  an  assignment  of  a  lease  was  oflfered  cannot  be  raised  on 
appeal,  where  the  case  was  tried  on  the  theory  that  no  consent  had 
been  given,  and  if  objection  had  then  been  made,  the  lack  of  evidence 
might  have  been  supplied,     (p.  807.) 

LEASE.— Assigning  a  Lease,  and  Subletting  for  part  of  the 
term  are  totally  distinct  transactions,  so  that  a  covenant  against  one 
does  not  include  the  other,     (p.  807.) 

LEASE— Subletting.— Where  a  Lessee  Mortgages  the  lease,  a 
purchaser  at  a  sale  under  the  mortgage  is  an  assignee  of  the  lessee, 
and  a  subletting  by  him  is  a  violation  of  a  covenant  in  the  lease 
against  the  lessee  or  his  assigns  letting  the  demised  premises,  (p. 
807.) 

Vredenburgh,  "Wall  &  Van  "Winkle,  for  the  plaintiffs  in  error. 

John  GriiOfin,  for  the  defendants  in  error. 

Am.   St.   Rep..   Vol.    103-51    (801) 
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234  DIXOX,  J.  By  indenture,  dated  August  26,  1895,  the 
plaintiffs  leased  to  Simon  Kelly  a  lot  of  land  in  Weehawken, 
Hudson  count}',  for  the  term  of  ten  years,  from  September 
1,  1896.     The  lease  contains  the  following  clause : 

"The  said  party  of  the  second  part  [the  lessee]  for  himself, 
Lis  executors,  administrators,  and  assigns,  does  hereby  covenant 
and  agree  to  and  with  the  said  parties  of  the  first  part  [the 
lessors],  their  successors  and  assigns,  that  the  said  party  of  the 
second  part,  his  executors,  administrators  or  assigns,  or  any  of 
them,  shall  not  nor  will,  at  any  time  or  times  hereafter  during 
the  term  hereby  granted,  lease,  let  or  demise  all  or  any  part  of 
the  said  premises,  nor  assign,  transfer  or  make  over  the  same  or 
this  present  lease  or  any  of  his  or  their  term  or  time  therein,  to 
any  person  or  persons  whomsoever,  without  the  consent  of  said 
parties  of  the  first  part,  their  successors  or  assigns,  in  writing 
under  their  seal,  for  that  purpose  first  had  and  obtained." 

Another  clause  in  the  lease  was  as  follows : 

"This  present  lease  is  on  this  express  condition,  that  if  the 
said  party  of  the  second  part,  his  successors  or  assigns,  shall 
fail  in  the  performance  of  any  or  either  of  the  covenants,  condi- 
tions or  provisos  in  these  presents  contained,  which  on  the  part 
and  behalf  of  the  said  party  of  the  second  part,  his  executors, 
administrators,  or  assigns,  are  or  ought  to  be  observed,  per- 
formed, fulfilled  and  kept,  then  and  from  thenceforth  this  pres- 
sent  indenture  and  the  estate  hereby  granted,  and  every  clause, 
article  and  thing  herein  contained,  on  the  part  and  behalf  of  the 
said  parties  of  the  first  part  to  be  performed,  fulfilled  and  kept, 
shall  cease,  determine  and  be  utterly  void  to  all  intents  and  pur- 
poses whatsoever.^' 

On  September  1,  1896,  the  lessee,  being  in  possession  of  the 
demised  premises,  executed  a  mortgage  to  the  Lembeck  &  Be  1 2. 
Eagle  Brewing  Company,  whereby  he  granted,  conveyed,  sold, 
assigned,  transferred  and  set  over  to  that  company  the  said  lease 
and  all  his  estate  and  rights  under  the  same,  subject  to  the  rents, 
covenants,  conditions  and  provisions  ^^^  in  the  said  lease  men- 
tioned, to  secure  the  payment  of  ten  thousand  dollars  in  six 
months  from  September  1,  1896.  The  lessee  died  in  May,  1900, 
in  possession  of  the  premises. 

On  bill  filed  February  18,  1901,  in  the  court  of  chancery  to 
foreclose  this  mortgage,  the  lease  was,  on  June  18,  1901,  granted, 
bargained,  sold  and  conveyed  by  one  of  the  masters  in  chancery 
t<^>  C.  William  Wenner,  who  subsequently  took  possession  of  the 
demised  premises  and  sublet  them  to  Philip  Bindernagle. 
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Afterward  the  plaintiffs  brought  this  action  of  ejectment  in 
the  supreme  court  against  Wenner  and  Bindemagle,  and  at  the 
trial,  in  the  Hudson  circuit,  before  the  learned  justice  there  pre- 
siding without  a  jury,  he  decided  in  favor  of  the  defendants,  to 
which  decision  the  plaintiffs  duly  took  exception.  Upon  this 
exception  the  judgment  for  the  defendants  is  now  brought  hero 
for  review. 

The  first  question  presented  for  consideration  is  whether  the 
lessee,  even  if  he  broke  the  covenant  against  transferring  the 
lease,  can  legally  be  said  to  have  failed  in  the  performance  of  a 
covenant  which  was  to  be  observed,  performed,  fulfilled  and  kept 
by  him,  within  the  meaning  of  this  lease,  so  as  to  work  a  for- 
feiture, the  point  being  that  a  forfeiture  is  to  result  only  from 
a  failure  to  perform  a  covenant,  and  the  act  of  transferring  the 
lease  is  not  a  "failure  to  perform.'* 

To  support  the  position  of  the  defendants  on  this  question,  the 
decisions  in  Doe  v.  Marchetti,  1  Bam.  &  Adol.  715,  and  Doe  v. 
Stevens,  3  Barn.  &  Adol.  299,  are  cited.  Neither  of  these  de- 
cisions is  precisely  in  point.  In  Marchetti's  case  the  right  to 
re-enter  was  reserved  if  the  lessee  should  make  default  in  the 
performance  of  any  covenant  after  thirty  days'  notice,  and  one 
of  the  covenants  was  that  the  lessee  should  not  suffer  any  build- 
ing to  be  erected ;  the  lessee  having  erected  a  building,  the  court 
held  that  the  re-entry  clause  was  confined  to  covenants,  for  the 
performance  of  which  the  lessor  might  give  the  lessee  thirty 
days'  notice,  and  it  could  not  be  supposed  that  the  parties  in- 
tended that  the  lessee  should  be  thus  notified  not  to  erect  a 
building,  and  hence  the  re-entry  ^^^  clause  was  not  applicable. 
Stevens'  case  is  more  nearly  parallel.  There  the  right  to  re- 
enter was  to  arise  if  the  lessee  did,  or  caused  to  be  done,  any  act, 
matter  or  thing  contrary  to  or  in  breach  of  any  covenant,  and  the 
court  held  that  the  nonperformance  of  a  covenant  to  repair  was 
not  doing  or  causing  to  be  done  any  act,  matter  or  thing. 

But  this  case  of  Doe  v.  Stephens  was  disapproved  in  Wheeler 
V.  Earle,  5  Cush.  31,  51  Am.  Dec.  41,  where  it  was  decided  that 
the  breach  of  a  covenant  "not  to  occupy  the  demised  premises  for 
an  unlawful  purpose"  gave  to  the  lessor  a  right  to  re-enter,  which 
was  reserved  "if  the  lessee  failed  to  perform  and  observe  any 
covenant  which  on  his  part  was  to  be  performed,"  thus  distinctly 
holding  that  the  lessee,  by  doing  what  he  had  covenanted  not  to 
do,  had  failed  to  perform  his  covenant. 

Shortly  after  this  decision  in  Massachusetts,  the  case  of  Croft 
V.  Lumley,  6  H.  L.  Cas.  672,  came  before  the  house  of  lords. 
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There  one  of  the  covenants  by  the  lessee  was  that  he  would  not 
"charge  or  encumber"  the  demised  premises  '%j  mortgaging  the 
same  or  granting  any  rent  charges,  or  by  any  other  encumbrance 
whatsoever,"  and  a  right  of  re-entry  was  reserved  to  the  lessor  if 
the  lessee  "should  make  default  of  or  in  the  performance"  of 
any  covenants  "which  on  his  part  are  or  ought  to  be  performed, 
observed  and  kept."  Nine  judges  being  summoned  to  present 
their  opinions  to  the  house,  one  of  the  questions  propounded  to 
them  was  whether  a  breach  of  the  covenant  above  mentioned  gave 
the  lessor  the  right  to  re-enter ;  and  unanimously  they  answered 
in  the  affirmative.  Mr.  Baron  Watson  said:  "It  is  a  proper 
rule  of  construction  that  the  object  and  intent  of  the  covenant 
must  be  looked  at  as  well  as  the  words  used,"  and  "the  proviso 
for  re-entry  would  apply  to  and  embrace  negative  as  well  as 
positive  covenants."  Mr.  Baron  Bramwell  said:  "Default  in 
performance  of  covenants  to  be  performed,  observed  and  kept, 
applied  to  covenants  not  to  do  something,  as  well  as  to  covenants 
to  do  something."  Mr.  Baron  Martin  said :  "The  abiding  by  a 
covenant  is  the  performance  of  it;  the  nonabiding  is  a  nonper- 
formance." In  submitting  the  view  of  the  judges  to  the  house. 
Lord  Wensleydale  declared  ^^'''  himself  clearly  of  the  opinion 
that  the  right  of  re-entry  applied  to  the  breach  of  that  covenant. 

The  language  of  the  forfeiture  clause  now  before  us  is  not 
distinguishable  from  that  in  the  case  just  cited,  and  we  think 
the  judicial  construction  there  indicated  is  correct. 

The  next  question  for  our  consideration  is  whether  the  cov- 
enant against  transferring  has  been  broken. 

The  words  of  the  covenant  are  very  broad — "shall  not  lease, 
let  or  demise  all  or  any  part  of  the  premises,  nor  assign,  trans- 
fer or  make  over  the  same  or  the  lease  or  any  of  the  term." 
If  the  mortgage  which  the  lessee  executed  on  September  1,  1896, 
were  to  have  the  full  force  which  its  language  imports,  it  would 
clearly  be  a  violation  of  the  covenant,  for  it  declares  that  the 
lessee  thereby  "assigned,  transferred  and  set  over"  the  lease  to 
the  brewing  company.  But  in  New  Jersey  a  mortgage  is  deemed 
a  mere  security  for  the  payment  of  the  debt,  leaving  the  entire 
legal  estate  in  the  mortgagor,  at  least  until  default  in  payment 
of  the  debt :  Sanderson  v.  Price,  21  N.  J.  L.  646,  note ;  Thomp- 
son v.  Boyd,  23  N.  J.  L.  543 ;  Shields  v.  Lozear,  34  N.  J.  L. 
496,  3  Am.  St.  Eep.  256.  A  mortgage  is  not  regarded  as  a  viola- 
tion of  a  condition  against  alienation:  Carson  v.  Jersey  City 
Ins.  Co.,  43  N.  J.  L.  300,  39  Am.  Rep.  584;  Jersey  City  Ins.  Co. 
V.  Carson,  44  N.  J.  L.  210.     But  in  the  present  case  the  mort- 
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gagor,  the  lessee,  made  default  in  payment  of  the  mortgage  debt 
and  thus  gave  the  mortgagee,  the  brewing  company,  an  absolute 
right  as  against  the  lessee,  either  to  enter  upon  the  demised 
premises  or  to  have  the  leasehold  estate  sold  to  pay  his  debt,  and 
this  latter  right  the  brewing  company  exercised  by  the  foreclosure 
proceedings  and  the  sale  to  Wenner.  Thus  the  act  and  default 
of  the  lessee,  operating  directly  upon  the  lease  and  the  estate 
thereunder,  resulted  in  the  transfer  of  the  same,  and  that  result 
must  be  deemed  to  have  been  within  the  contemplation  of  the 
lessee  when  he  executed  the  mortgage  and  failed  to  pay  the 
debt. 

But  the  defendants  insist  that,  as  the  mortgage  itself  was  not 
a  violation  of  the  covenant,  the  legal  consequences  to  which  it 
gave  rise  cannot  be  so  considered,  and  the  decision  in  Doe  d. 
Mitchinson  v.  Carter,  8  Term  Eep.  57,  is  cited  in  support  of  this 
position.  There  the  lessee  had  given  a  warrant  of  ^^*  attorney 
to  confess  judgment  for  a  debt  and,  the  judgment  being  en- 
tered, the  leasehold  estate  w^as  sold  under  execution  levied 
thereon,  and  the  court  held  that  such  a  sale  did  not  work  a 
forfeiture.  The  same  view  was  approved  by  a  majority  of  the 
judges  in  Croft  v.  Lumley,  6  H.  L.  Cas.  672.  But  a  distinction 
was  drawn  between  acts  of  the  lessee  directly  operating  on  his 
estate  and  the  act  then  sub  judice,  which  did  not  of  its  own  force 
affect  the  estate.  When,  in  Mitchinson's  case,  it  was  afterward 
shown  (8  Term  Rep.  300)  that  the  object  of  the  warrant  of  at- 
torney was  to  bring  about  a  transfer  of  the  lease,  the  lessor's 
claim  of  a  forfeiture  was  upheld. 

It  is  also  urged  that  Doe  v.  Bevan,  3  Maule  &  S.  353,  car- 
ried the  doctrine  further  and  held  that  a  transfer  in  enforce- 
ment of  a  mortgage  would  not  forfeit  the  estate.  But  it  was 
not  so  decided  in  that  case.  The  question  there  was  whether 
assignees  in  bankruptcy  were  the  "assigns"  of  the  bankrupt 
within  the  meaning  of  the  re-entry  clause  of  the  lease.  The 
court  decided  that  they  were  not,  and  that  neither  the  assign- 
ment by  operation  of  law  from  the  bankrupt  to  the  assignees, 
nor  the  assignment  which  it  was  their  legal  duty  to  make  in  the 
administration  of  the  estate,  was  within  the  intent  of  the  lease. 
The  fact  that  the  lease  had  been  equitably  pledged  for  debt  by 
the  bankrupt  and  that  the  assignees  were  required  to  apply 
the  proceeds  of  their  assignment  in  satisfaction  of  the  debt,  had 
and  could  have  no  legal  effect  upon  the  question.  But  it  was 
not  doubted  that,  if  by  apt  words  in  the  condition  alienation  by 
assignees  in  bankruptcy  or  insolvency,  or  by  legatees,  or  execu- 
tors or  administrators  was  forbidden,  the  prohibition  must  be 
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enforced,  as  it  had  been  in  Eoe  v.  Harrison,  2  Term  Eep.  425, 
where  the  lessee's  administrator  had  assigned. 

In  our  judgment,  a  mortgage  of  the  lease  or  estate  carried 
out  by  the  entry  of  the  mortgagee  or  by  a  sale  under  the 
mortgage  is  an  assignment  and  transfer  within  both  the  words 
and  the  intent  of  the  covenant.  We  do  not  approve  of  the  op- 
posite view  expressed  by  Judge  Earl  in  Riggs  v.  Pursell,  G6  N. 
Y.  193,  which  is  at  least  counterbalanced  by  Becker  v.  Werner, 
98  Pa.  St.  555. 

^^^  It  is  further  contended  that  as  the  sale  of  the  lease  was 
not  complete  until  after  the  death  of  the  lessee,  and  his  execu- 
tors were  then  the  legal  owners  of  his  estate,  the  assignment 
must  be  considered  as  made  by  them,  and  for  that  reason  not 
covered  by  the  condition.  By  the  words  of  the  lease,  the  for- 
feiture is  to  take  place  if  the  lessee,  "his  successors  or  assigns 
shall  fail,"  etc.,  and  the  covenant  on  breach  of  which  the  pres- 
ent forfeiture  is  claimed  is  that  the  lessee,  "his  executors,  ad- 
ministrators or  assigns,  or  any  of  them,  shall,"  etc.,  and  so  are 
all  the  covenants  of  the  lessee.  In  our  judgment,  the  term 
"successors,"  in  the  forfeiture  clause,  included  executors;  it 
seems  impossible  to  give  it  any  rational  force  which  would  not 
include  them,  and  so  the  case  in  that  respect  would  fall  within 
the  decision  in  Roe  v.  Harrison,  2  Term  Rep.  425.  But  we 
think  the  case  must  be  treated  as  one  resting  on  a  transfer  by 
the  lessee  himself.  The  rights  of  the  mortgagee  became  com- 
plete in  his  lifetime,  and  his  executors  merely  did  not  prevent 
the  legal  effect  of  causes  which  he  had  created. 

We  conclude  that  by  the  mortgage  and  the  sale  thereon  to 
Wenner  a  forfeiture  of  the  lease  was  established. 

The  next  question  arising  is  whether  the  plaintiffs,  by  ac- 
cepting rent  from  the  executors  of  the  lessee,  in  February,  1901, 
waived  the  forfeiture. 

At  that  time  the  plaintiffs  were  informed  that  the  lessee 
had  mortgaged  his  interest,  but  they  had  no  knowledge  that 
default  had  been  made  in  payment  of  the  debt,  and  the  sale 
to  Wenner  had  not  yet  taken  place.  It  is  this  sale,  con- 
summating the  charge  imposed  on  the  estate  by  the  lessee,  which 
we  consider  as  the  violation  of  the  covenant  and  the  legal 
cause  of  forfeiture.  The  receipt  of  rent  could,  of  course,  not 
be  a  waiver  of  a  forfeiture  thereafter  occurring. 

Lastly,  the  defendants  urge  that  the  plaintiffs  failed  to  prove 
that  the  assignment  of  the  lease  was  without  the  consent  of  the 
lessors,  in  writing  under  seal,  insisting  that  the  burden  of  prov- 
ing even  the  negative  was  on  the  plaintiffs  claiming  a  forfeiture : 
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See  Toleman  v.  Portbiiry,  L.  R.  5  24o  q^  -^  288;  Turner  v. 
Wells,  64  N.  J.  L.  269,  45  Atl.  641.  But  the  bills  of  excep- 
tion indicate  that,  even  if  no  evidence  of  such  nonconsent  was 
offered,  the  case  was  tried  upon  the  theory  that  no  consent  had 
been  given,  and  if  objection  had  been  then  made  to  the  ab- 
sence of  such  testimony  the  lack  might  have  been  supplied. 
The  defect,  if  it  exists,  should  not  now  be  made  the  basis  of 
our  judgment. 

Another  question  is  presented,  whether  the  subletting  by 
Wenner  to  Bindernagle  would  not  of  itself  work  a  breach  of 
the  covenant  and  a  forfeiture  of  the  lease,  even  if  the  assign- 
ment under  the  mortgage  had  been  consented  to  or  forfeiture 
therefor  waived. 

We  have  no  doubt  that  for  general  purposes  Wenner  is 
an  assign  of  the  lessee,  and  as  such  bound  by  the  covenants 
which  run  with  the  land.  But  in  Dumpor's  Case,  4  Rep.  119, 
it  was  resolved  that,  if  under  a  condition  not  to  alien  without 
license  a  single  alienation  be  licensed,  the  condition  is  absolutely 
at  an  end;  and  siich  was  admitted  to  be  the  law  in  England  un- 
til changed  by  statute:  23  &  23  Vict,  c.  35;  23  &  24  Vict,  c. 
28;  1  Smith's  Leading  Cases,  91. 

If  the  subletting  to  Bindernagle  were  deemed  a  violation  of 
the  covenant  against  assigning,  and  the  condition  of  forfeiture 
arising  from  a  violation  of  that  covenant  had  been  discharged 
with  respect  to  the  assignment  to  Wenner,  then,  under  Dum- 
por's case,  it  could  not  be  enforced  for  the  letting  to  Binder- 
nagle. But  it  has  been  settled,  on  sound  reasoning,  that  the 
assignment  of  a  lease  and  subletting  for  part  of  the  term  are 
totally  distinct  transactions,  so  that  a  covenant  against  one  does 
not  include  the  other:  Field  v.  Mills,  33  X.  J.  L.  254.  Hence 
the  subletting  to  Bindernagle  was  the  first  violation  of  the 
covenant  not  to  let  the  demised  premises,  and  the  right  to  re- 
enter for  that  violation  appears  in  no  way  to  have  been  dis- 
charged. If  not  consented  to  by  the  lessors,  they  are  entitled 
to  recover  possession  for  that  breach. 

The  judgment  of  the  supreme  court  should  be  reversed  and  a 
venire  de  novo  awarded. 


A  Covenant  in  a  Lease  against  its  assignment  is  broken  by  a  volun- 
tary assignment  by  the  lessee  for  the  benefit  of  creditors  (Medinah 
Temple  Co.  v.  Currey,  162  III.  441,  53  Am.  St.  Rep.  320),  but  not,  it 
seems,  by  an  involuntary  sale,  such  as  an  execution  sale:  Farnum  v. 
Hefner,  79  Cal.  575,  12  Am.  St.  Rep.  174,  On  the  assignment  of  leases 
and  the  subletting  of  demised  premises  generally,  see  the  note  to 
Washington  Nat.  Gas  Co.  v.  Johnson,  10  Am.  St.  Rep.  557-565. 
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BOEK  V.  UNITED  NEW  JERSEY  EAILEOAD  AND 
CANAL  COMPANY. 

[70  N.  J.  L.  268,  57  Atl.  412.] 

PUBLIC  STEEET— Ejectment.— The  Owner  of  the  Soil  in  a 

public  street  may  maintain  ejectment  against  one  wrongfully  appro- 
priating a  portion  of  it,  and  recover  the  land  subject  to  the  public 
easement,     (p.  809.) 

PUBLIC  STREET— Ejectment  Against  Railway.— The  laying  of 
a  steam  railway  in  a  public  street,  unless  supported  by  legislative 
authority,  is  a  wrongful  appropriation  of  a  portion  of  the  highway 
to  a  purpose  foreign  to  the  easement,  so  that  the  owner  of  the  soil 
may  bring  ejectment  against  the  railroad  company,     (p.  810.) 

Joseph  H.  Gaskill,  for  the  plaintiffs  in  error. 
Francis  D.  Weaver,  for  the  defendants  in  error. 

2«8  HENDEICKSON,  J.  This  writ  brings  up  for  review  a 
judgment  of  the  supreme  court  entered  upon  a  postea  from  the 
Camden  circuit. 

The  action  is  ejectment  and  was  brought  by  the  plaintiffs, 
abutting  owners  on  that  part  of  Front  street,  in  the  city  of  Cam- 
den, betwen  Clinton  street  and  Kaighns  avenue,  in  order  to 
secure  the  removal  of  the  track  and  roadbed  of  the  defendants, 
laid  down  by  them  in  front  of  plaintiffs'  premises  for  steam 
railway  purposes.  The  use  of  the  track  was  limited  to  the 
operation  of  freight-cars  thereon. 

A  verdict  for  the  plaintiffs  of  six  cents  damages  was  di- 
rected by  the  learned  trial  judge.  A  request  of  the  defend- 
ants, for  an  instruction  to  the  jury  that  no  recovery  could  be 
had  for  the  premises  described  in  the  declaration  was  refused. 

To  these  rulings  exceptions  were  taken  by  the  defendants 
and  sealed  and  error  has  been  duly  assigned  thereon. 

a6»  rpjjg  premises  embraced  in  the  suit  was  the  strip  of  land 
between  the  center  line  of  the  street  and  the  plaintiffs'  prop- 
erty line,  containiuig  the  track  and  roadbed  of  the  defendants, 
having  a  length  of  about  thirty-seven  feet  and  a  width  of  two 
and  one-half  feet  from  the  center  line,  subject  to  the  public 
easement  to  and  over  said  land. 

The  first  ground  urged  in  support  of  these  assignments  of 
error  is  that  ejectment  will  not  lie  to  recover  possession  of  a 
portion  of  a  public  street,  actual  possession  being  inconsistent 
with  the  public  easement  and  constituting  a  nuisance  which 
would  render  the  plaintiffs  liable  to  indictment.     The  defend- 


Feb.  1904.]     Bork  v.  United  New  Jersey  etc.  Co.  809 

ants  cite  as  authority  for  this  doctrine  Cincinnati  v.  White, 
6  Pet.  431,  8  L.  ed.  452;  Stiles  v.  Curtis,  4  Day  (Conn.),  238. 

But  the  authority  of  the  former  case  would  be  more  per- 
suasive if  the  point  here  referred  to  and  there  discussed  had  been 
necessary  to  the  decision.  For  it  will  be  remembered  that  the 
case  was  determined  against  the  plaintiff  in  his  suit  to  recover 
a  plot  of  ground  contained  in  what  was  known  as  a  city  com- 
mon, on  the  ground  that  it  had  been  dedicated  to  public  use 
by  a  previous  grantor  in  the  plaintiff's  chain,  of  title.  But  the 
law  upon  the  subject  now  under  discussion  has  so  long  been 
settled  in  this  state  against  the  contention  of  the  defendants 
that  it  would  seem  to  be  now  too  late  to  question  it. 

In  1858  a  suit  in  ejectment  was  brought  by  the  owner  of  the 
fee  in  a  turnpike  road,  which  carried  with  it  the  public  ease- 
ment of  the  highway,  against  a  defendant,  who  was  the  tenant 
of  a  toll-house  built  upon  part  of  the  highway. 

Other  questions  were  involved  but  Chief  Justice  Green,  in 
delivering  the  opinion  of  the  supreme  court,  said:  "It  is  ad- 
mitted that  ejectment  will  lie  by  the  owner  of  the  soil  for  a 
part  of  the  highway  illegally  appropriated  by  a  third  party  to 
his  own  use.  So  the  law  is  settled."  The  case  went  to  this 
court  afterward  and  there  was  a  reversal,  but  no  opinion  was 
filed.  No  question  was  raised,  however,  as  to  the  propriety  of 
the  form  of  action  and  the  ejectment  suit  prevailed:  See  State 
v.  Laverack,  34  N.  J.  L.  201;  Burnett  v.  Crane,  56  N.  J.  L. 
285,  44  Am.  St.  Hep.  395,  28  Atl.  591. 

^"^^  In  the  latter  case  this  court  held  that  ejectment  was  an 
appropriate  remedy  for  the  owner  of  the  fee  against  one  who, 
having  a  right  of  way  over  the  locus  in  quo,  extended  his  fence 
and  took  exclusive  possession  thereof. 

In  French  v.  Eobb,  67  N.  J.  L.  260,  91  Am.  St.  Eep.  433, 
61  Atl.  509,  57  L.  K.  A.  956,  the  abutting  owner  brought  eject- 
ment to  remove  an  electric  light  pole  in  the  public  street,  used 
for  private  lighting.  This  court  held  in  that  case  that  the 
owner  of  the  soil  in  a  street  may  maintain  ejectment  against  any 
person  wrongfully  taking  or  claiming  exclusive  possession  of 
the  same. 

This  doctrine  is  supported  by  the  great  weight  of  authority 
elsewhere.  It  was  fully  sustained  in  the  early  English  case  of 
Goodtitle  v.  Alker,  1  Burr.  143. 

One  of  the  questions  was  "whether  an  ejectment  will  lie  by 
the  owner  of  the  soil  for  land  which  is  subject  to  passage  over 
it  as  a  king's  highway,"  and  the  opinion  recited  that  1  Eolle's 
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Abridgment,  393  (B),  pi.  1,  2,  is  express  "that  the  king  has 
nothing  but  the  passage  for  himself  and  his  people;  but  the 
freehold  and  all  the  profits  belong  to  the  owner  of  the  soil." 

Lord  Mansfield,  speaking  for  the  court,  said,  among  other 
things,  "there  is  no  reason  wh}'  the  owner  should  not  have  a 
right  to  all  remedies  for  the  freehold,  subject  still,  indeed, 
to  the  servitude  or  easement."  The  legal  writers  and  the  ju- 
dicial decisions  are  found  to  be  generally  in  accord  with  the 
doctrine  here  stated. 

In  Newell  on  Ejectment,  31  (1892),  the  rule  is  stated  thus: 
"It  is  a  well-settled  rule  of  law  that  the  owner  of  land  sub- 
ject to  an  easement,  servitude  or  public  use,  may  recover  the 
posesssion  of  land  in  an  action  of  ejectment  against  a  person 
wrongfully  appropriating  the  same  to  a  purpose  wholly  foreign 
to  the  easement  or  servitude.  The  rule  applies  to  the  public 
highways  and  the  like,  but  in  the  action  the  land  is  recovered, 
subject  to  the  easement  or  servitude."  The  rule  is  similarly 
stated  in  10  American  and  English  Encyclopedia  of  Law,  sec- 
ond edition,  473,  and  the  cases  in  support  of  the  doctrine  are 
fully  collated  there  and  in  17  Century  Digest,  1978. 

It  is  further  contended  by  the  plaintiffs  in  error  that, 
granting  the  doctrine  to  be  as  stated,  the  occupancy  of  the 
^''^^  street  in  this  case  was  not  exclusive  or  inconsistent  with 
the  public  use  according  to  the  meaning  of  the  rule;  that,  in 
fact,  the  space  between  the  rails  was  planked  so  as  to  admit  the 
use  of  the  highway  by  the  public,  except  as  to  the  small  strip  in 
the  center  of  the  street,  when  the  cars  were  actually  running. 
But  the  answer  to  this  is  that  such  a  use  is  an  additional 
burden  to  the  highway  and,  unless  supported  by  legislative  au- 
thority, it  does  wrongfully  appropriate  a  portion  of  the  high- 
way to  a  purpose  foreign  to  the  easement.  In  Burlington  v. 
Pennsylvania  E,  E.  Co.,  56  N.  J.  Eq.  259,  38  Atl.  849,  affirmed 
58  N.  J.  L.  547,  43  Atl.  700,  it  was  declared  that  a  steam  rail- 
road, laid  longitudinally  in  a  street,  is  regarded  as  practically 
an  exclusive  appropriation  of  that  part  of  the  street  which  it 
occupies  to  a  use  inconsistent  with  the  legitimate  use  of  the 
street  by  the  public. 

And  in  Louisville  etc.  Ey.  Co.  v.  Liebfried,  92  Ky.  407,  17 
S.  W.  870,  it  was  held  that,  in  a  suit  by  the  abutting  owner, 
ejectment  would  lie  against  a  railroad  company  appropriating 
the  same  to  its  permanent  use  without  legislative  grant,  ex- 
press or  implied. 

It  is  not  contended  that  there  was  any  error  in  the  refusal 
to  admit  in  evidence  the  city  ordinance  empowering  the  de- 
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fendants  to  construct  and  operate  the  branch  railroad  in  ques- 
tion. Such  an  ordinance  would  not  be  admissible  in  the  ab- 
sence of  any  legislative  grant  to  support  the  ordinance. 

Under  the  evidence  the  plaintiffs  were  entitled  to  a  direction 
of  the  verdict  in  their  favor  and  hence  there  was  no  error  in 
the  rulings  of  the  trial  judge. 

The  same  result  is  reached  in  the  cases  of  George  Eathacker 
aigainst  the  same  defendants,  and  in  Philip  Wilson  against  the 
same,  the  three  cases,  involving  the  same  questions,  having 
been  argued  together. 

The  judgment  in  each  of  these  cases  is  afl&rmed,  with  costs. 


The  Oicner  of  the  Soil  over  which  a  highway  passes  may,  when  the 
highway  is  encroached  upon,  maintain  ejectment  and  recover  the  land 
subject  to  the  public  easement:  See  the  note  to  Wright  v.  Austin, 
101  Am,  St.  Eep.  117.  As  to  whether  the  laying  of  a  railroad  in  a 
street  ia  an  encroachment  within  this  rule,  see  page  110  of  this  note. 


BATES  I^fACHINE  COMPAN^Y  v.  TBENTOX  AND  iq"EW 

beu:n^swick  eaileoad  company. 

[70  N.  J.  L.  684,  58  Atl.  935.] 

MECHANIC'S  LIEN— Transfer  of  Property  to  Railroad.— A 
subsisting  right  to  a  mechanic's  lien  is  not  rendered  unenforceable 
by  a  conveyance  of  the  property  to  a  corporation  for  railroad  pur- 
poses,    (p.  812.) 

MECHANIC'S  LIEN— Machinery  to  Produce  Electricity.— 
Machinery  furnished  for  the  production  of  electric  power  is  furnished 
for  "manufacturing  purposes,"  within  the  meaning  of  a  mechanic's 
lien  law.     (p.  815.) 

MECHANIC'S  LIEN— Persons  Entitled  to.— Tn  the  absence  of 
conflicting  claims  between  the  person  who  actually  performs  the  labor 
and  the  person  who  causes  it  to  be  performed,  the  latter  is  entitled, 
under  the  New  Jersey  statutes,  to  a  lien  for  the  labor  furnished,  (p. 
816.) 

MECHANIC'S  LIEN— Provision  Against  in  Contract.— Where 
a  subcontractor  knows  that  a  building  contract  under  which  he  is 
proposing  to  accept  employment  contains  a  provision  that  no  lien 
shall  be  asserted,  the  mere  acceptance  of  such  employment  bars  him 
from  asserting  a  lien  in  opposition  to  such  provision,     (pp.  819,  820.) 

William  M.  Lanning,  for  the  plaintiff  in  error. 

Norman  Grey,  for  the  defendant  in  error. 

«***  GAEEISOX,  J.  The  three  writs  of  error  that  have  been 
argued  together  bring  up  records  of  judgments  recovered  in 
action  brought  to  enforce  mechanics'  liens. 
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®^  In  the  case  of  the  Bates  Machine  Company  the  claimant 
was  a  subcontractor  with  the  defendant,  Henry  M.  Sciple,  the 
principal  contract  being  between  Sciple  and  a  corporation  called 
the  Eailroad  Construction  Company.  This  contract  was  dated 
April  5,  1902,  and  was  not  filed.  The  defendant  owner  the 
Trenton  and  New  Brunswick  Eailroad  Company,  is  the  grantee 
of  the  Eailroad  Construction  Company  imder  a  conveyance 
dated  July  28,  1902.  Work  under  the  contract  and  the  fur- 
nishing of  material  by  the  plaintiff  began  prior  to  July  1,  1902. 

These  dates  effectually  dispose  of  the  first  contention  of  the 
plaintiff  in  error,  namely,  that  "no  lien  is  given  by  our  me- 
chanic's lien  act,  either  for  labor  performed  or  materials  fur- 
nished for  any  building  for  a  railroad  company,  which  is  essen- 
tial to  the  operation  of  that  company's  railroad."  The  argu- 
ment made  in  support  of  this  contention  has  been  examined 
sufiBciently  to  see  that,  irrespective  of  its  soundness  or  unsound- 
ness as  an  abstract  proposition,  it  is  not  applicable  to  a  case 
where  the  corporation  in  whose  behalf  it  is  invoked  has  become 
the  owner  of  the  property  after  the  right  to  lien  it  for  the  per- 
formance of  an  entire  contract  had  commenced  to  run,  which 
is  the  situation  here.  The  proposition  that  would  be  perti- 
nent to  the  facts  of  the  present  case  namely,  that  a  subsisting 
right  of  lien  is  rendered  unenforceable  by  the  conveyance  of 
the  property  to  a  corporation  for  railroad  purposes,  has  for 
obvious  reasons  not  been  advanced:  Edwards  v.  Derrickson,  28 
N.  J.  L.  39 ;  affirmed,  29  N.  J.  L.  468,  80  Am.  Dec.  220. 

The  second  assignment  of  error  is  that  the  machinery  fur- 
nished by  the  claimant  was  not  "for  manufacturing  purposes" 
and  hence  was  not  a  building  under  section  8  of  the  mechanics' 
lien  act:  Pamph.  Laws  1898,  p.  538.  The  machinery  fur- 
nished by  the  claimant  and  set  up  in  the  power-house  of  the 
plaintiff  in  error  consisted  of  engines,  dynamos  and  other  con- 
nected appliances  for  the  production  and  control  of  electric 
power  and  its  adaptation  for  use  upon  a  trolley  system.  The 
contention  of  the  plaintiff  in  error  is  that  the  entire  clause, 
"fixed  machinery,  or  gearing,  or  other  fixtures  for  manufactur- 
ing purposes"  is  qualified  by  ®*^  the  last  three  words,  and  hence 
that  it  covers  only  machinery  that  is  used  for  manufacturing  pur- 
poses, and  that  the  production  of  electric  power  is  not  a  "manu- 
facturing purpose,"  because  "the  term  'manufacture'  means  to 
make  something  out  of  raw  materials  or  out  of  prepared  mate- 
rials," and  "electric  power  is  not  a  material  substance."  I  am  in- 
clined to  agree  to  the  statutory  construction  contended  for,  but  1 
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am  unable  either  to  give  this  restricted  meaning  to  the  words  ''for 
manufacturing  purposes"  in  this  context,  or  to  assent  to  any  con- 
clusion that  involves  the  idea  that  something  that  is  elicited  from 
its  natural  source  by  mechanical  processes  is  not  a  material 
substance.  The  question,  however,  is  not  one  of  scientific 
terminology,  but  rather  of  the  sense  in  which  an  ordinary  term, 
was  used  by  the  legislature  in  framing  an  enactment  whose 
sole  purpose  was  to  secure  to  laborers  and  others  payment  for 
furnishing  and  erecting  machinery  for  manufacturing  purposes, 
a  descriptive  term  that  should  be  given  its  broadest  significa- 
tion in  order  to  effect  what  was  clearly  the  legislative  will. 
That  the  word  "manufacture"  is  no  longer  limited  to  something 
that  is  made  by  hand  is  not  more  obvious  than  that,  by  the  very 
necessities  of  the  case,  it  must  continue  to  travel  farther  and 
farther  from  its  first  meaning  in  keeping  with  the  growth  and 
progress  of  the  thing  for  which  it  continues  to  stand;  so  that 
to  make  by  machinery,  or  by  chemical  reaction,  or  by  any  other 
device  known  to  art,  has  already  entirely  superseded  the  original 
notion  of  hand  fabrication.  While  its  original  meaning  lasted, 
however,  it  necessarily  involved  the  idea  of  tangibility,  but 
with  the  elimination  of  the  manual  element  from  the  essential 
meaning  of  the  word,  there  was  no  longer  the  slightest  justifi- 
cation for  the  retention  of  this  notion  of  tangibility  as  a  re- 
striction upon  its  broadening  usefulness,  and,  as  a  fact,  it  has 
been  entirely  dropped  from  current  use  when  applied  to  such 
processes  as  the  manufacture  of  oxygen,  or  of  carbonic  acid,  or 
of  nitrous  oxide,  or  of  illuminating  gas,  or  of  a  host  of  other 
products  totally  lacking  in  tangibilit\%  The  essential  meaning 
retained  by  the  word  "manufacture,"  or  perhaps  that  has  been 
acquired  by  it,  is  that  of  effecting  by  art  some  change  ^^"^  in 
materials  or  elements  as  they  exist  in  a  state  of  nature  by 
which  they  are  rendered  more  subject  to  a  man's  control  or  more 
serviceable  to  his  use.  A  mere  appropriation  of  natural  objects 
without  imparting  to  them  this  added  quality  as  in  tlie  case  of 
aigriculture  or  of  the  gathering  of  natural  ice,  is  not  manufac- 
ture in  this  current  sense,  nor  is  the  mere  liberation  or  collec- 
tion of  natural  products,  such  as  petroleum  or  natural  gas. 
But  the  production  of  illuminating  gas  is  a  manufacture :  Nas- 
sau Gaslight  Co.  v.  City  of  Brooklyn,  89  N.  Y.  409.  So  is  the 
making  of  ice  bv  artificial  means :  People  v.  Knickerbocker  Ice 
Co.,  99  N.  Y.  181,  1  N".  E.  669. 

Neither  the  fact,  therefore,  that  the  material  elements  to  be 
acted  upon  already  exist  in  a  state  of  nature,  nor  the  fact  of 
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their  intangibility  before  or  after  the  desired  change  has  been 
impressed  upon  them,  militates  against  the  application  of  the 
word  "manufacture"  to  the  process  by  which  such  change  is 
wrought.  In  the  recent  case  of  People  v.  Wemple,  129  N.  Y. 
543,  29  N.  E.  808,  14  L.  R.  A.  708,  decided  in  the  New  York 
court  of  appeals,  the  precise  question  we  are  now  considering 
was  before  the  court  as  a  basis  for  exemption  from  taxation, 
to  which,  for  obvious  reasons,  a  much  more  stringent  rule  is 
applied  than  to  remedial  legislation,  such  as  our  mechanics' 
lien  law.  In  the  opinion  in  that  case  Judge  O'Brien  said: 
"The  true  inquiry  would  seem  to  be  whether  the  corporation 
would  not  be  considered,  in  common  language,  as  engaged  in 
some  manufacturing  process.  Though  granting  all  that  is  said 
by  experts  and  others  about  electricity  as  a  natural  element  or 
force,  to  say  that  electricity  exists  in  a  state  of  nature,  and 
that  the  relator  collects  or  gathers  it,  does  not  fully  or  accu- 
rately express  the  process.  According  to  the  common  under- 
standing, the  electricity  or  thing  that  produces  the  results  is 
generated  or  produced  by  the  application  of  power  to  machin- 
ery ;  that  is,  by  a  process  purely  artificial.  Passing  by  the  re- 
finements of  scientific  discussion,  it  would  seem  to  be  common 
sense  to  hold  that  a  corporation  that  does  this  is,  in  every  just 
sense  of  the  term,  a  manufacturing  corporation.  The  mate- 
rials from  which  all  manufactured  things  originate  ^®*  exist 
in  a  state  of  nature,  but  the  manufacturer,  by  application  to 
these  materials  of  labor  and  skill,  gives  to  them  a  new  and  useful 
property.  The  electricity  which  is  generated  and  transmitted 
by  the  operation  of  the  relator  is  a  very  different  thing  from 
that  mysterious  element  which  is  said  to  pervade  nature." 

Another  recent  case  (Commonwealth  v.  Northern  Electric 
Light  etc.  Co.,  145  Pa.  St  105,  22  Atl.  839,  14  L.  R.  A.  107) 
is  cited  in  certain  works  of  reference  as  holding  the  opposite 
of  this  view;  but,  on  the  contrary,  while  affirming  the  judg- 
ment of  the  court  below,  where  such  opposite  view  had  been 
expressed,  the  reviewing  court  used  this  language:  "The  scien- 
tists whose  views  the  learned  judge  adopted  may  be  right  or 
wrong;  we  have  no  need  to  decide  this  question.  The  laws 
are  written,  ordinarily,  in  the  language  of  the  people,  and  if  this 
case  depended  on  that  question,  we  should  be  led  to  a  different 
conclusion,  and  hold  that  the  company  was  a  manufacturing 
company." 

In  our  own  state,  in  the  case  of  In  re  Consolidated  Electric 
Storage  Co.  (N.  J.  Ch.),  26  Atl.  983  (Bird,  V.  C),  it  was  said 
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that  the  production  of  electricity  was  a  manufacturing  business; 
and  in  Hughes  v.  Lambertville  Electric  Light  Co.,  53  N.  J.  Eq. 
435,  33  Atl.  69,  it  was  expressly  held  that  wires  and  insulation 
for  the  transmission  of  electric  power  were  subject  to  lien  under 
the  provisions  of  the  very  section  of  the  mechanics'  lien  act  that 
we  are  now  considering.  The  opinion  of  Mr.  Justice  Depue, 
in  Evening  Journal  Assn.  v.  .State  Board  of  Assessors,  47  N.  J. 
L.  36,  54  Am.  Eep.  114,  while  not  directly  in  point,  is  valu- 
able for  its  reference  to  Dr.  Brandes'  definition  of  "manufac- 
ture.'' The  exact  language  of  the  author  referred  to  is:  "The 
province  of  a  manufacturer  is  to  shape  or  modify  materials  M'itli 
a  view  to  the  development  of  those  powers  and  forces  which  they 
possess,  and  which  are  necessary,  useful  or  convenient  to  man- 
kind" :  Brande  &  Cox's  Dictionary,  art.  "Manufacture." 

It  is,  furthermore,  of  marked  significance  that  in  other  stat- 
utes the  legislature  of  this  state  uses  the  word  "manufacture" 
to  mean  the  production  of  electric  power,  as,  for  instance,  "man- 
ufacture of  electricity  for  light,  heat  and  ^^^  power" :  Pamph. 
Laws  1892,  p.  403 ;  Pamph.  Laws  1894,  p.  36.  We  must  con- 
clude, therefore,  that  the  words  "manufacturing  purposes"  have 
an  accepted  meaning  that  is  broad  enough  to  cover  the  produc- 
tion by  mechanical  means  of  electric  power,  and  that  they  should 
be  read  in  that  sense  in  the  statute  in  question,  provided  the 
context  is  one  that  fairly  indicates  that  such  was  the  meaning 
in  which  the  legislature  employed  them.  Obviously,  manufac- 
turing may  be  regarded  by  the  legislature  in  a  variety  of  aspects, 
and  where  its  effect  upon  the  community  at  large  is  chiefly  or 
solely  considered,  the  nature  of  the  products  of  manufacture 
and  their  distribution  would  be  a  paramount  consideration,  and 
hence  give  color  to  the  sense  in  which  the  word  should  be  deemed 
to  be  employed.  Hence  there  are  decisions  to  be  found  in  which 
exemption  from  taxation  has  been  denied  to  electric  light  com- 
panies, upon  the  ground  that  they  were  not  included  under  the 
term  "corporations  carrying  on  manufacturing  within  the  state" 
(12  Am.  &  Eng.  Ency.  of  Law,  266),  although  in  the  cases  cited 
from  New  York  and  Pennsylvania  even  those  considerations 
have  not  been  considered  sufficient  to  overcome  the  force  of  the 
word  itself  in  the  common  acceptation.  Where,  however,  no 
such  questions  intervene  and  the  word  is  employed  solely  as  de- 
scriptive of  machinery  and  used  in  a  remedial  statute,  there  is 
nothing  to  prevent,  and  nothing  should  prevent,  the  court  from 
giving  to  the  term  "manufacture"  the  broadest  meaning  that  it 
has  acquired  in  the  language  of  common  people  in  speaking 
generally  of  mechanical  enterprises.     Especially  is  this  so  when 
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such  remedial  legislation  concerns  the  relation  of  debtor  and 
creditor  with  respect  to  mechanism,  which,  by  a  combination  of 
labor  and  capital  produces  a  result  that  is  to  the  common  mind, 
in  this  aspect,  indistinguishable  from  ordinary  manufacturing 
operations.  I  have  no  difficulty  in  reaching  the  conclusion  that 
the  language  of  the  eighth  section  of  the  mechanic's  lien  act  is 
broad  enough  to  cover  the  materials  furnished  in  the  present 
case  by  the  plaintiff  to  the  defendant  for  the  production  of  elec- 
tric power. 

®***  Independently  of  the  section  of  the  mechanic's  lien  law 
that  we  have  been  considering,  it  is  highly  probable  that  the 
materials  which  were  placed  by  the  plaintiff  in  the  power-house 
of  the  defendant,  as  part  of  the  means  by  which  to  carry  out 
the  purposes  for  which  the  building  was  adapted,  were  so  an- 
nexed to  it  as  to  become,  as  between  the  plaintiff  and  defendant, 
part  of  the  realty,  under  the  case  of  Feder  v.  Van  Winkle,  53 
N.  J.  Eq.  370,  51  Am.  St.  Eep.  628,  33  Atl.  399,  and  Knicker- 
bocker Trust  Co.  V.  Penn  Cordage  Co.  (decided  June  20,  1904), 
58  Atl.  409.  The  case,  however,  has  not  been  argued  in  this 
aspect,  and  the  testimony  essential  to  its  presentation,  which 
appears  only  incidentally,  is  not  sufficiently  full  to  warrant  us 
in  making  it  the  basis  of  a  decision  between  these  parties. 

A  third  assignment  of  error  gives  rise  to  the  contention  that 
a  subcontractor  "can  have  no  lien  for  any  labor  furnished  by  its 
agents  or  employes,"  the  argument  being  that  the  only  lien  given 
by  the  mechanics'  lien  act  is  "to  the  person  who  actually  per- 
forms the  labor,  and  to  no  one  else,''  which  is  not  the  language 
or  the  purport  of  the  statute.  In  the  absence  of  conflicting 
claims  between  the  person  who  actually  performs  the  labor  and 
the  person  who  causes  it  to  be  performed,  the  latter  is  so  clearly 
within  the  legislative  language  as  to  render  any  discussion  of  the 
matter  unnecessary. 

A  fourth  assignment  of  error  is  that  "the  trial  court  overruled 
evidence  offered  by  the  plaintiff  in  error  to  prove  that  the  de- 
fendant in  error,  before  entering  into  its  contract  with  Henry 
M.  Sciple,  in  the  testimony  referred  to,  had  notice  of  the  pro- 
vision in  the  contract  between  the  Railroad  Construction  Com- 
pany and  Henry  M.  Sciple  that  the  said  Henry  M.  Sciple  did 
thereby  agree  to  file  no  lieus  for  any  labor  or  material  fur- 
nished under  said  contract,  and  that  no  subcontractor  for  work 
or  materials  should  have  any  right  to  file  any  lien  for  any  sum 
which  might  be  due  or  become  due  to  such  subcontractor,  and 
that  any  such  right  to  file  such  lien  was  expressly  waived." 
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The  bill  of  exceptions  upon  which  this  assignment  is  based  is 
as  follows: 

*®^  "Q.  Do  you  know — ^have  you  any  present  knowledge  as 
to  whether  the  contract  between  the  construction  company  and 
Sciple  was  received  back  from  the  Bates  Machine  Company? 

"[Objected  to.] 

"The  Court. — I  will  permit  that. 

«A.  Yes. 

"Q.  What  present  knowledge  have  you? 

"[Objected  to  on  the  ground  that  it  is  immaterial.] 

"Mr.  Lanning. — I  purpose  to  show  that  this  contract,  be- 
fore a  contract  was  entered  into  between  the  Bates  Machine 
Company  and  Sciple,  was  submitted  to  the  Bates.  Machine 
Company;  that  they  saw  it;  that  they  saw  the  provisions  with 
reference  to  the  waiver  of  liens,  and  having  entered  into  this 
contract  with  actual  notice  of  the  provision  on  waiver  in  the 
main  contract,  they  would  be  bound  by  it. 

"The  Court. — My  view  is  that  such  testimony  would  be  im- 
material. I  cannot  see  how  the  Bates  Machine  Company  can 
lose  any  of  its  rights  by  any  provision  put  in  the  original  con- 
tract, whether  they  knew  it  or  not.     I  exclude  the  offer." 

The  contract  between  the  construction  company  and  Sciple 
contained  the  provision  concerning  liens  set  out  in  the  assign- 
ment of  error. 

It  is  evident,  therefore,  that  the  ruling  to  which  exception 
was  sealed  raises  the  question  whether  the  Bates  company  may 
successfully  assert  its  lien,  if  at  the  time  it  entered  into  its 
subcontract  with  Sciple  it  knew  that  Sciple's  contract  with 
the  owner  contained  a  provision  that  no  subcontractor  should 
file  a  lien  for  any  sum  due  him  under  his  subcontract — a  ques- 
tion that  apparently  has  not  been  judicially  determined  in  this 
state.  Elsewhere,  notably  in  Pennsylvania,  it  has  been  held 
that  the  bare  existence  of  such  a  provision  in  the  building  con- 
tract bars  the  liens  of  subcontractors  and  materialmen,  whether 
they  knew  of  it  or  not:  20  Am.  &  Eng.  Ency.  of  Law,  361. 

This  rule,  which  proceeds  upon  the  theory  that  subcontract- 
ors are  ipso  facto  chargeable  with  knowledge  of  what  is  con- 
tained in  the  contract  under  which  the  building  is  erected, 
*^'^  has  not  been  generally  followed,  and  was  expressly  dis- 
avowed in  the  opinion  delivered  in  our  supreme  court,  in  the 
case  of  Atlantic  Coast  Brewing  Co.  v.  Donnelly,  59  jN".  J.  L. 
48,  35  Atl.  647,  where  it  was  said:  "The  plaintiff  in  error 
was  not  injured  unless  the  bare  existence  of  the  waiver  of  liens 
in  an  unfiled  contract  protects  a  building  from  liens.     This, 
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obnously,  is  not  so.  The  right  of  lien  given  by  the  first  sec- 
tion is  fixed  when  materials  are  furnished,  unless  it  is  taken 
away  by  section  2.  The  right  is  personal  and  is  vested  unless 
personally  waived.'* 

That  case,  which  was  affirmed  by  this  court  upon  the  opinion 
just  cited,  did  not,  however,  involve  the  question  of  notice. 

In  the  reported  case  of  Atlantic  Coast  Brewing  Co.  v. 
Clement,  59  N.  J.  L.  48,  438,  35  Atl.  647,  36  Atl.  883,  the  su- 
preme court  and  this  court  decided  that  a  subcontractor  who, 
before  the  commencement  of  the  building,  had,  as  one  of  three 
sureties  for  the  builder,  executed  to  the  owner  a  bond  condi- 
tioned for  the  faithful  performance  of  the  builder's  contract, 
and  that  he  should  keep  the  building  free  from  the  lien  of  any 
and  all  debts,  was  not  thereby  deprived  of  his  own  right  to  file 
a  lien  for  the  amount  of  materials  afterward  furnished  by  him. 
Tliis  decision  proceeded  upon  the  idea  that  the  plaintiff  was  not 
to  be  deprived  of  the  right  of  contribution  from  his  cosureties 
on  the  bond  merely  because  circuity  of  action  would  be  avoided 
by  holding  that  by  indemnifying  the  owner  against  all  liens  the 
subcontractor  had  barred  his  own  right  to  lien.  No  other  ques- 
tion was  involved  or  considered,  and  as  the  decision  did  not 
travel  outside  the  provisions  of  the  bond,  no  question  arose  as 
to  the  provisions  of  the  contract,  or  of  the  subcontractor's  knowl- 
edge respecting  them,  concerning  which  there  was  no  testimony 
offered,  no  presumption  of  fact  and  no  point  made. 

In  other  jurisdictions  where  the  question  has  arisen  contrary 
results  have  been  reached.  The  cases  are  collected  in  20  Amer- 
ican and  English  Encyclopedia  of  Law,  361,  and  34  Century 
Digest,  column  2246  et  seq. 

An  examination  of  these  cases  justifies  the  conclusion  that  the 
greater  weight  of  authority  is  that  a  provision  in  a  building 
*^^  contract  against  the  assertion  of  liens  by  anyone  will  pre- 
vent a  subcontractor  or  materialman,  who  has  notice  of  such  pro- 
vision, from  asserting  a  lien  for  labor  or  materials  furnished 
pursuant  to  such  contract. 

This  rule,  we  think,  rests  in  sound  reason.  The  right  to  lien 
is  given  against  the  owner  by  statute,  but  the  debt  for  which  the 
lien  is  given  must  be  one  that  is  incurred  in  fulfilling  the  own- 
er's contract.  Being  a  personal  privilege,  the  statutory  right 
may  be  waived  in  favor  of  the  owner,  hence  the  owner  may  stip- 
ulate that  it  shall  be  waived.  Of  this  there  is  no  doubt,  the  only 
question  being  whether  in  a  given  case  such  stipulation  has  been 
made.  Ordinarily,  the  owner  makes  but  one  contract,  viz.,  that 
with  the  builder;  hence  a  provision  in  that  contract  that  there 
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shall  be  no  liens  is  the  owner's  proffer  or  announcement  that  a 
waiver  of  liens  is  a  condition  of  any  debt  incurred  in  fulfilling 
his  contract.  But  waiver  implies  a  meeting  of  minds;  hence, 
until  knowledge  of  such  provisions  is  imparted  to  others  the 
owner's  condition  is  binding  upon  the  builder  alone;  as  soon, 
however,  as  knowledge  of  such  provision  is  imparted  to  others, 
it  constitutes  as  to  them  a  known  condition  which  they  are  at 
liberty  either  to  accept  or  to  decline.  If,  with  knowledge  that 
such  a  condition  is  contained  in  the  contract,  they  accept  em- 
ployment under  it,  they  accept  the  condition;  if  they  decline 
to  accept  the  condition  they  must  decline  to  accept  the  employ- 
ment. Common  fairness  requires  that  notice  of  the  condition 
shall  be  given  if  a  waiver  of  liens  is  to  be  claimed,  and  common 
honesty  requires  that  when  notice  of  the  condition  has  been 
given  no  lien  shall  be  claimed. 

This  ride  avoids,  on  the  one  hand,  the  extreme  of  permitting 
the  owner  to  claim  the  benefit  of  a  waiver  of  which  in  common 
fairness  he  should  have  given  notice,  and  on  the  other  hand,  it 
avoids  the  opposite  extreme  of  allowing  a  lien  to  be  asserted 
which  in  common  honesty  must  be  deemed  to  have  been  waived. 

Upon  both  reason  and  authority,  therefore,  we  conclude  that 
when  a  subcontractor  knows  that  a  building  contract  under 
*^^*^  which  he  is  proposing  to  accept  employment  contains  a  pro- 
vision that  no  lien  shall  be  asserted,  the  mere  acceptance  of 
such  employment  will  bar  him  from  asserting  a  lien  in  opposi- 
tion to  such  a  provision. 

Applying  this  rule  to  the  case  in  hand,  in  which  the  de- 
fendant was  denied  the  right  to  show  that  the  plaintiff,  be- 
fore undertaking  to  engage  in  the  fulfillment  of  the  build- 
ing contract,  had  notice  that  it  contained  a  provision  that  no 
subcontractor  should  file  any  lien,  the  necessary  conclusion  is 
that  such  denial  was  an  injurious  error  that  entitles  the  defend- 
ant to  a  reversal  of  the  judgment  entered  in  the  circuit  court. 

In  the  case  of  the  Phoenix  Iron  Works  Company  against  the 
same  defendant,  the  first  two  points  advanced  for  the  reversal 
of  the  judgment  are  the  same  as  those  disposed  of  under  the 
first  and  second  assignments  and  will  not  be  further  discussed. 
The  additional  point  is  made  that  the  boilers  for  which  this  lien 
is  sought  to  be  enforced  were  furnished  more  than  four  months 
before  filing  the  lien  claim  and  the  commencement  of  suit. 
This  contention  rests  upon  and  involves  only  a  question  of  fact 
with  respect  to  the  date  at  which  the  furnishing  of  the  material 
in  question  was  completed.  The  court  has  critically  examined 
the  testimony  upon  this  point  and  is  satisfied  that  it  was  cor- 
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rectly  dealt  with  by  the  court  helow.  No  useful  purpose  would 
be  observed  by  rehearsing  the  matter  here.  The  error  for  which 
the  Bates  Machine  Company  case  was  reversed  is  not  available 
to  the  defendant  in  this  case;  the  testimony  as  to  the  subcon- 
tractor's knowledge  of  the  provisions  against  liens  was  conflict/- 
ing,  hence  there  was  no  error  in  the  refusal  to  nonsuit  upon  that 
ground.     This  judgment  is  affirmed. 

In  the  case  of  William  Henderson  &  Brother  against  the  same 
defendant,  the  first  and  second  points  argued  have  been  dis- 
posed of  under  the  first  and  third  assignments  considered  in  the 
Bates  case.  The  additional  point  urged  is  that  the  lien  claim 
for  erecting  certain  engines  in  the  defendant's  power-house  in- 
cluded the  expense  of  hauling  such  *****  engines  from  the  freight 
station,  and  hence  was  not  "labor  furnished  at  the  power-house." 
The  contract  was  an  entirety,  and  we  think  that  these  incidental 
items  were,  under  the  circumstances  disclosed  by  the  proofs, 
fairly  within  the  undertaking  to  erect  the  machinery  in.  ques- 
tion: 20  Am.  &  Eng.  Ency.  of  Law,  341. 

The  judgments  recovered  by  the  Phoenix  Iron  Works  and 
Henderson  &  Brother  are  affirmed;  the  judgment  recovered  by 
the  Bates  Machine  Company  is  reversed  in  order  that  there  may 
be  a  venire  de  novo. 


Mechanic's  Lien  Laws  are  construed  liberally  so  far  as  the  property 
to  which  the  lien  attaches  is  concerned:  Nanz  v.  Park  Co.,  103  Tenn. 
299,  76  Am.  St.  Eep.  650.  Oil  wells  have  been  held  to  be  structures 
within  the  meaning  of  a  mechanic's  lien  law  (Haskell  v.  Gallagher, 
20  Ind.  App.  224,  67  Am.  St.  Eep.  250),  and  so  have  electric  poles 
and  wires:  Forbes  v.  Willamette  Falls  Elec.  Co.,  19  Or.  61,  20  Am. 
St.  Eep.  793.  A  waterworks  company  has  been  held  not  to  be  a  manu- 
facturing company  within  a  statute  giving  a  lien  for  machinery  fur- 
nished manufacturing  companies;  but  reduction  works  have  been  held 
to  be  included  in  the  words  "mill,  manufactory,  or  hoisting  works": 
See  the  note  to  La  Crosse  etc.  E.  E.  Co.  v.  Vanderpool,  78  Am.  Dec. 
695.  For  an  interpretation  of  the  word  "improvement,"  see  Bates 
v.  Harte,  124  Ala.  427,  82  Am.  St.  Eep.  186. 


•'ii..  J  fe*.  a 
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NATIONAL  BANK  OF  NEW  JEESEY  v.  BEERALL. 

[70  N.  J.  L.  757,  58  Atl.  189.] 

BANKS  AND  BANKING— Paying  Check  by  Mistake.— Where 
the  payee  of  a  check  deposits  it  to  his  account  in  a  bank,  which  passes 
it  to  his  credit  and  forwards  it  to  the  drawee  bank  for  collection, 
and  before  presentment  for  payment  the  drawer  instructs  the  drawee 
bank  not  to  pay  the  check,  but  an  employe,  in  ignorance  or  forget- 
fulness  of  the  instruction,  pays  it,  the  drawee  bank  cannot  recover 
the  amount  from  the  payee  as  money  paid  by  mistake,     (p.  822.) 

BANES  AND  BANKING.— The  Holder  of  a  Check  has  no  con- 
tract with  the  bank  on  which  it  is  drawn,  and  no  legal  right  to  exact 
payment,     (p.  823.) 

BANKS  AND  BANKING.— As  Between  the  Holder  of  a  Check 
and  the  bank  upon  which  it  is  drawn,  the  latter  is  bound  to  know 
the  state  of  the  depositor's  account;  before  paying  the  check  it  must 
take  into  consideration  whether  it  was  drawn  against  funds  and 
whether  the  oraer  of  payment  evidenced  by  the  check  has  been  re- 
voked,    (p.  823.) 

BANKS  AND  BANKING.— Where  a  Bank  Pays  a  Check,  drawn 
upon  it  and  presented  by  a  bona  fide  holder,  it  finally  exercises  its 
option  to  pay  or  not  to  pay,  and  the  transaction  is  closed  as  between 
the  parties  to  the  payment,     (p.  824.) 

APPEAL— Judgment  by  Appellate  Court.— Where  an  agreed 
state  of  facts,  adopted  by  the  trial  judge  as  the  basis  of  his  findings 
,and  spread  upon  the  record,  includes  all  facts  essential  to  the  deter- 
mination of  the  controversy,  it  should  be  treated  as  a  special  verdict, 
upon  which  the  appellate  court  will  render  the  same  judgment  that 
the  trial  court  should  have  rendered,     (p.  825.) 

Edwin  B.  Goodell,  for  the  plaintiff  in  error.  • .. 

Alan  H.  Strong,  for  the  defendant  in  error. 

T67  PITNEY,  J.  This  was  an  action  to  recover  money  alleged 
to  have  been  paid  by  mistake.  It  was  tried  by  consent  before 
a  justice  of  the  supreme  court  without  a  jury,  upon  an  agreed 
state  of  facts,  and  resulted  in  a  finding  and  judgment  in  favor 
''^®  of  the  plaintiff.  Exceptions  having  been  taken  to  the  con- 
elusions  of  the  trial  justice  in  matters  of  law,  the  writ  of  error 
presents  the  question  whether,  upon  the  admitted  facts,  the 
plaintiff  is  entitled  to  judgment  against  the  defendant.  The 
essential  facts  are  as  follows : 

One  Kirkpatrick  delivered  to  defendant,  Berrall,  his  check, 
drawn  upon  the  plaintiff  bank,  payable  to  defendant's  order. 
Plaintiff's  banking-house  is  at  NeAv  Brunswick,  in  this  state. 
The  check  was  forwarded  to  defendant,  who  resided  in  Wash- 
ington, D.  C,  and  was  with  reasonable  diligence  indorsed  by 
him  and  deposited  to  his  account  in  the  Columbia  National 
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Bank  of  Washington,  and  by  that  bank  immediately  passed  to 
his  credit.  The  check  was  thereafter  forwarded  by  the  Co- 
lumbia National  Bank  to  the  plaintiff's  bank  at  New  Bruns- 
wick for  collection  and  was  paid  by  the  latter  in  the  due 
course  of  business.  Before  the  check  was  presented  to  the 
plaintiff  for  payment,  however,  Kilpatrick,  the  drawer,  had 
instructed  the  plaintiff  not  to  pay  the  check,  and  plaintiff's 
employe,  who  afterward  paid  it,  did  so  in  ignorance  or  forget- 
fulness  of  this  instruction.  Subsequently,  the  plaintiff  com- 
municated with  the  defendant  by  letter,  stating  that  the  check 
had  been  paid  by  mistake  since  payment  thereof  had  been  stop- 
ped by  Kilpatrick;  that  in  consequence  the  plaintiff  had  been 
compelled  to  make  good  the  amount  to  Kilpatrick,  return  of 
which  it  thereupon  demanded  of  defendant  in  exchange  for  the 
check.  The  demand  was  refused,  whereupon  this  action  was 
instituted. 

In  this  situation  there  is,  in  our  opinion,  no  right  of  recovery 
for  two  reasons : 

'  1.  For  want  of  privity  between  the  parties  to  the  action. 
It  will  be  observed  that  the  suit  is  in  nowise  based  upon  the 
check  as  a  commercial  instrument.  The  paper  was  not  pro- 
tested, and  the  conditional  liability  of  Berrall  as  indorser,  to 
pay  the  amount  to  the  holder  in  the  event  of  dishonor  of  the 
check  upon  presentation,  followed  by  notice  to  him,  has  never 
become  fixed.  Nor  does  the  case  present  an  instance  of  the 
attempt  to  follow  money  that  is  impressed  with  a  trust  into 
'^'*®  the  hands  of  a  third  party  who  has  taken  it  with  notice  of 
the  trust  or  without  parting  with  value  in  exchange.  The  money 
that  Berrall  received  was  the  money  of  the  Washington  bank, 
placed  by  that  bank  to  his  credit  upon  the  deposit  of  the  check 
to  his  account.  That  transaction  was  in  effect  a  sale  of  nego- 
tiable paper  by  Berrall  to  that  bank.  The  money  that  the  plain- 
tiff bank  afterward  paid  for  the  same  paper  went  to  the  Wash- 
ington bank  and  not  to  Berrall.  The  two  transactions  were 
separate  and  distinct.  Under  such  circumstances  the  right  to 
recover  money  paid  by  mistake  exists  only  as  against  the  party 
to  whom  the  payment  in  question  was  made.  In  this  case 
the  Washington  bank  was  the  recipient  of  the  disputed  payment, 
not  Berrall. 

If  Berrall  had  deposited  the  check  in  the  Washington 
bank  for  collection  for  his  account,  the  action  of  that  bank 
in  forwarding  it  to  New  Brunswick  for  collection  would  have 
been  stamped  with  agency  in  behalf  of  Berrall,  and  payment 
by  the  New  Brunswick  bank,  now  plaintiff,  to  the  Washington 
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bank,  would  have  been  payment  to  Berrall  within  the  rules  of 
privity.  But  Berrall  did  not  deposit  the  check  for  collection. 
His  indorsement  was  general  and  its  purpose  was  unqualified, 
for  the  amount  of  the  check  was  immediately  passed  to  his  credit 
by  the  Washington  bank.  That  constituted  that  bank  the  owner 
of  the  check:  Hoffman  v.  First  Nat.  Bank  of  Jersey  City,  46 
N.  J.  L.  604.  WTiat  that  bank  afterward  did  in  forwarding  the 
check  for  collection  was  done  for  its  own  account,  and  the  pay- 
ment received  by  it  from  the  plaintiff  bank  was  received  as 
principal  and  not  as  agent. 

The  authorities  cited  to  the  contrary  are  not  in  point.  In 
3  American  and  English  Encyclopedia  of  Law,  second  edition, 
title  "Banks  and  Banking,"  the  language  (at  page  817)  that  "the 
fact  that  a  depositor's  account  is  credited  with  the  amount  of 
the  items  taken  for  collection  does  not  of  itself  operate  to 
transfer  the  title  to  the  paper;  for,  by  the  custom  of  bankers, 
the  collection  is  charged  back  at  once,  if  not  made,"  is  limited 
by  the  force  of  the  words  italicized.  In  Appleton  Bank  v.  Mc- 
Gilvray,  4  Gray,  518,  64  Am.  Dec.  29,  the  ^«<*  payee  of  a  note 
empowered  an  agent  to  collect  it  for  him,  and  the  payee  was, 
of  course,  held  liable  as  principal.  Merchants'  Ins.  Co.  v.  Ab- 
bott, 131  Mass.  397,  was  a  case  where  an  insurance  loss  was 
paid  to  the  assignee  of  the  insured  at  his  request,  in  discharge  of 
his  debt  and  on  his  fraudulent  proof  of  loss.  There  the  insured 
was,  of  course,  held  liable  to  refund. 

2.  But  even  if  the  want  of  privity  were  no  obstacle,  in  our 
opinion  the  case  shows  no  ground  for  recovery,  because  the 
money  was  not  paid  by  mistake  within  the  meaning  of  the  legal 
rule  that  permits  a  recovery.  There  was  no  legal  obligation 
on  the  part  of  the  plaintiff  to  pay  the  check,  and  this  aside 
entirely  from  the  fact  that  it  had  received  notice  to  stop  pay- 
ment. We  concur  in  the  view  expressed  by  the  supreme  court  in 
Creveling  v.  Bloomsbury  Nat.  Bank,  46  N.  J.  L.  255,  50  Am. 
Eep.  417,  that  the  holder  of  a  check  has  no  contract  with  the 
bank  on  which  it  is  drawn  and  no  legal  right  to  exact  payment. 
In  this  case,  therefore,  the  check  was  voluntarily  paid  by  the 
plaintiff  to  the  Washington  bank.  Since  the  present  controversy 
arose  the  rule  of  the  Creveling  case  has  been  established  in  stat- 
utory form  by  the  general  act  of  1902  relating  to  negotiable 
instruments:  Pamph.  Laws   1902,  p.  614,  sec.  189. 

As  between  the  holder  of  a  check  and  the  bank  upon  which  it 
is  drawn,  the  latter  is  bound  to  know  the  state  of  the  depositor's 
account.  Before  paying  the  check  it  must  take  into  considera- 
tion whether  it  was  drawn  against  funds  and  whether  the  order 
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for  payment,  evidenced  by  the  check,  has  subsequently  been  re- 
voked. Therefore,  where  a  bank  receives  in  the  ordinary  course 
of  business  a  check  drawn  upon  it  and  presented  by  a  bona  fide 
holder,  who  is  without  notice  of  any  infirmity  therein,  and  the 
bank  pays  the  amount  of  the  check  to  such  holder,  it  finally  ex- 
ercises its  option  to  pay  or  not  to  pay,  and  the  transaction  is 
closed  as  between  the  parties  to.  the  payment:  Boylston  Nat. 
Bank  v.  Eichardson,  101  Mass.  287;  Oddie  v.  National  City 
Bank,  45  N.  Y.  735,  6  Am.  Eep.  160 ;  National  Bank  v.  Burk- 
hardt,  100  U.  S.  686,  689,  25  L.  ed.  766;  t«i  Manufacturers' 
Nat.  Bank  v.  Swift,  70  Md.  515,  14  Am.  St.  Eep.  381,  17  Atl. 
336;  Eiverside  Bank  v.  First  Nat.  Bank,  74  Fed,  276,  20  C.  C. 
A.  181.  Other  cases  will  be  found  cited  in  22  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  623. 

Of  the  cases  cited  to  the  contrary,  only  two  require  notice. 
Merchants'  Nat,  Bank  v.  National  Eagle  Bank,  101  Mass.  281, 

100  Am.  Dec.  120,  seems  to  have  turned  upon  the  effect  of  the 
rules  of  a  clearing-house  association  and  was  distinguished  by 
the  same  court  in  the  case  of  Boylston  Nat.  Bank  v,  Eichardson, 

101  Mass,  287,  decided  at  the  same  time  and  already  cited. 

In  Northampton  Nat.  Bank  v.  Smith,  169  Mass.  281,  61  Am. 
St.  Eep.  283,  47  N.  E.  1009,  the  only  question  presented  was 
whether  the  action  for  recovery  of  the  money  could  be  main- 
tained without  first  tendering  the  check  to  the  defendant.  The 
court  answered  this  question  in  the  negative.  Whether  after 
such  tender  the  action  could  be  maintained  was  not  passed  iipon. 

The  rule  that  holds  a  bank  bound  to  know  the  state  of  the 
depositor's  account  and  to  take  cognizance  of  this  and  other 
transactions  between  it  and  the  depositor  before  making  pay- 
ment of  a  check  duly  presented,  has  even  been  extended  so  far 
as  to  require  the  bank  to  pass  upon  the  genuineness  of  the  de- 
positor's signature  to  the  check,  so  that  where  it  pays  out 
money  on  a  check  upon  which  its  depositor's  name  has  been 
forged,  to  a  bona  fide  holder  for  value,  it  has  been  held  that  the 
bank  cannot  recover  back  the  money.  This  topic  is  fully  treated 
in  5  Am.  &  Eng,  Ency,  of  Law,  2d  ed.,  tit,  "Checks,"  1071, 
where  will  be  found  an  ample  citation  of  authorities.  See, 
also,  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  tit.  "Payment," 
623,  The  question  of  a  forged  check  is,  of  course,  not  presented 
in  this  case;  obviously,  also,  the  case  raises  no  question  of  the 
right  of  the  drawer  as  between  himself  and  the  bank  to  counter- 
mand payment  of  a  check  after  it  has  been  passed  to  a  bona  fide 
holder;  See  5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  tit.  "Checks," 
1079. 
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The  judgment  under  review  must  be  reversed.  And  as  the 
agreed  state  of  facts,  adopted  by  the  trial  judge  as  the  basis 
of  his  findings  and  spread  upon  the  record,  includes  all  facts 
'^^^  essential  to  the  determination  of  the  controversy  between 
the  parties,  it  should  be  treated  as  a  special  verdict,  upon  which 
this  court  will  render  the  same  judgment  that  the  trial  court 
ought  to  have  rendered:  Sullivan  v.  Visconti,  68  N".  J.  L.  543, 
551,  53  Atl.  598;  affirmed,  69  X.  J.  L.  452,  55  Atl.  1133. 

Therefore,  let  judgment  final  be  entered  in  favor  of  the 
defendant,  with  costs. 


TJie  Bank  on  Which  a  Check  is  Drawn  has,  perhaps,  ty  the  weight  of 
authority,  no  contract  with  the  payee,  and  is  under  no  legal  obligation 
to  him:  PuUen  v.  Placer  County  Bank,  138  Cal.  169,  94  Am.  St.  Kep. 
19;  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank,  199  111.  151, 
93  Am.  St.  Eep.  113;  notes  to  J.  M.  James  Co.  v.  Bank,  80  Am.  St. 
Eep.  870-878;  Hemphill  v.  Yerkes,  19  Am.  St.  Eep.  609-612.  For  cases 
holding  that  a  check  cannot  be  revoked,  see  Eaesser  v.  National  Ex- 
change Bank,  112  Wis.  591,  88  Am.  St.  Eep.  979;  Industrial  Trust  etc. 
Co.  V.  Weakley,  103  Ala.  458,  49  Am.  St.  Eep.  45.  That  the  drawer 
cannot  stop  payment  after  a  check  has  passed  into  the  hands  of  a 
bona  fide  holder,  see  Gage  Hotel  Co.  v.  Union  Nat.  Bank,  171  111. 
531,  63  Am.  St.  Eep.  270. 

The  Payment  of  a  Check  by  a  Bank  is  usually  regarded  as  a  finality: 
Manufacturers'  Nat.  Bank  v.  Swift,  70  Md.  515,  14  Am.  St.  Eep. 
381.  This  rule  has  been  held  not  to  apply  where  the  payment  is 
under  a  mistake  of  fact:  Merchants'  Nat.  Bank  v.  National  Eagle 
Bank,  101  Mass.  281,  100  Am.  Dec.  120.  As  to  whether  it  applies 
in  cases  of  forgery,  see  First  Nat.  Bank  v.  City  Nat.  Bank,  182  Mass. 
130,  94  Am.  St.  Eep.  637,  and  note. 


NATIONAL  NEWAEK  BANKING  COMPANY  v.  DELA- 
WARE, LACKAWANNA  AND  WESTERN  RAILROAD 
COMPANY. 

[70  N.  J.  L.  774,  58  Atl.  311.] 

CAEBIEBS— Sale  of  Goods  En  Route— Delivery  by  Carrier.— 

Where  the  consignee  of  cars  of  grain,  prior  to  their  arrival,  contracts 
to  sell  them,  and  presents  orders,  upon  surrendering  the  bills  of  lading 
to  the  local  freight  agent,  directing  delivery  of  the  cars  to  the  pur- 
chasers, "or  ourselves  or  order,  on  presentation  of  this  order,"  on 
which  orders  the  agent  stamps:  "Car  to  be  delivered  on  this  order, 
same  as  B.  of  L.  B.  of  L.  taken  up  at"  the  place  of  delivery;  and 
the  consignee  retains  the  orders  so  certified,  draws  upon  the  pur- 
chasers for  the  price  of  the  grain,  and  obtains  advances  from  the  bank 
upon  the  drafts  accompanied  by  the  orders,  the  contract  between  the 
consignee  and  the  purchasers  is  an  executory  contract,  and  not  a 
present  bargain  and  sale;  the  transaction  with  the  bank  passes  to  it 
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a  title  to  the  grain;  and  the  carrier  is  chargeable  with  notice,  in  de- 
livering the  grain,  of  the  bank's  rights,     (p.  827.) 

A  CABBIEB  must  Deliver  Goods  to  the  True  Owner,  claiming 
under  the  consignee,  when  it  has  notice  of  such  owners'  rights,  and 
the  bill  of  lading  has  been  surrendered  to  it.     (p.  829.) 

CARRIERS— Notice  to  Agent  of  Title  to  Goods.— Notice  of  the 
right  of  one  claiming  title  under  the  consignee  to  have  the  goods 
delivered  to  him,  when  given  to  the  agent  of  the  carrier  charged  with 
the  duty  to  deliver  freight,  is  notice  to  the  carrier,     (p.  830.) 

Eobert  H.  McCarter,  for  the  plaintiff  in  error. 

Richard  V.  Lindabury  and  John  0.  H.  Pitney,  for  the  de- 
fendant in  error. 

'■'^  SWAYZE,  J.  This  is  an  action  of  trover.  As  finally  pre- 
sented to  the  trial  court,  the  controversy  was  limited  to  eight 
cars  of  grain,  which  had  been  consigned  to  one  Archer,  trad- 
ing as  A.  E.  Howe  &  Co.  Archer,  in  pursuance  of  a  practice 
continued  for  several  years,  had  surrendered  the  bills  of  lading 
to  Eemer,  freight  agent  of  the  defendant  at  Newark,  prior  to 
the  arrival  of  the  grain,  and  had  received  in  exchange  therefor 
what  are  called  "certified  orders."  The  case  turns  upon  the 
validity  and  effect  of  these  certified  orders.  They  were  in  the 
following  form: 

"Newark,  N.  J.,  Aug.  18th,  1902. 
"Agent  D.  L.  and  W.  E.  E. : 

"On  arrival  of  car  oats  No.  12043  or  its  transfer  please  de- 
liver same  to  J.  E.  Bradner  &  Son,  or  ourselves  or  order,  on 
presentation  of  this  order.  A.  E.  HOWE  &  CO. 

"Freiight  paid. 
"Invoice,  No.  47143." 

Upon  surrender  of  a  bill  of  lading  the  cashier  in  Eemer's 
office  stamped  across  the  face  of  the  order  the  following  words: 
'''^®  "Car  to  be  delivered  on  this  order  same  as  B.  of  L. 
"B.  of  L.  taken  up  at  Newark. 

"JOHN  EEMEE,  Agt. 
"Per  J.  H.  BUEEELL,  Cashier." 

Archer  had  contracted  to  sell  the  grain  in  advance  of  its 
arrival,  and  the  name  of  the  purchaser  was  inserted  in  the  order. 
After  the  order  was  stamped  by  Burrell,  Archer  drew  a  draft 
on  the  purchaser,  and  upon  these  drafts,  accompanied  by  the 
certified  orders  indorsed  by  Archer,  obtained  advances  of  money 
from  the  bank. 

The  practice  of  issuing  these  certified  orders  in  lieu  of  the 
bills  of  lading  arose  from  the  fact  that  Archer  sold  grain  by 


June/04,]     National  etc.  Co.  v.  Delaware  etc.R.E.Co.     837 

the  carload  at  points  along  the  line  of  the  railroad  between 
Dover  and  Washington  and  Newark,  and  in  order  to  avoid 
having  the  grain  transported  through  to  Newark,  its  original 
destination,  the  bill  of  lading  was  surrendered  and  the  car 
transferred,  formerly  at  Dover  but  later  at  Washington,  and 
sent  to  the  station  at  which  it  was  to  be  delivered  to  the  cus- 
tomer to  whom  Archer  had  agreed  to  sell  it. 

In  August,  1902,  Archer  absconded.  The  eight  carloads 
of  grain  now  in  question  had  then  been  delivered  by  the  rail- 
road company  to  the  purchasers  from  Archer  upon  his  written 
instructions.  The  bank  held  the  certified  orders  and  de- 
manded delivery  of  the  grain,  with  which  demand  the  railroad 
company  was  unable  to  comply.  The  terms  of  the  contracts 
between  Archer  and  the  purchasers  of  the  grain  do  not  ap- 
pear, but  in  each  case  the  sale  was  of  grain  en  route,  and  the 
drafts  drawn  upon  purchasers  by  Archer  were  payable  upon 
arrival  of  the  grain,  and  the  fair  inference,  in  the  absence  of 
proof  to  the  contrary,  is  that  Archer  was  to  deliver  the  grain 
at  Newark.  The  contracts  of  sale  between  Archer  and  the  pur- 
chasers antedated  the  arrangement  made  by  Archer  with  the 
bank,  and  the  arrangement  with  the  bank  antedated  the  arrival 
of  the  grain. 

A  verdict  was  directed  for  the  plaintiff  for  the  amount  ad- 
vanced on  the  drafts. 

"^"^"^  The  fact  that  the  grain  was  en  route  and  to  be  delivered 
by  Archer  to  his  customers  at  Newark,  in  the  absence  of  other 
proof  as  to  the  terms  of  their  contract,  requires  the  inference 
that  the  title  to  the  grain  did  not  pass  immediately  upon  the 
sale:  1  Benjamin  on  Sales,  Corbin's  ed.,  333. 

The  contract  between  Archer  and  the  purchaser  was  an  ex- 
ecutory contract  and  not  a  present  bargain  and  sale.  The 
subsequent  arrangement  with  the  bank  passed  title  to  the 
grain.  Whether  it  was  an  absolute  title,  or  by  way  of  pledge, 
or  by  way  of  mortgage,  is,  we  think,  not  material  to  the  present 
case.  The  arrangement  with  the  bank,  by  whatever  name  it 
may  be  called,  was  consummated  by  the  delivery  to  the  bank 
of  the  certified  orders.  The  effect  of  the  certified  orders,  as 
between  the  railroad  company  and  the  bank,  is  a  question  to 
be  hereafter  determined  upon  another  branch  of  the  case, 
but  even  if  invalid  against  the  railroad  company,  they  were 
symbols  of  title  as  between  Archer  and  the  bank.  The  rea- 
sons for  holding  that  title  passes  by  a  delivery  of  a  s3'mbol  of 
title  are  well  stated  by  Chief  Justice  Taney  in  Gibson  v.  Stevens 
(1850),  8  How.  384,  399,  400,  12    L.  ed.    1123.     The  docu- 


828        American  State  Eeports,  Vol.  103.     [New  Jersey, 

ments  with  which  he  was  there  dealing  were  two  bills  for  goods 
sold;  to  one  the  sellers  had  added  a  receipt,  stating  that  they 
held  the  goods  mentioned  therein  in  store;  the  other  was  a 
mere  receipted  bill.  Upon  these  documents  the  purchasers  in- 
dorsed orders  for  the  delivery  of  the  goods  and  obtained  ad- 
vances thereon.     The  chief  justice  said: 

"The  delivery  of  the  evidences  of  title  and  the  orders  in- 
dorsed upon  them  was  equivalent  in  the  then  situation  of  the 
property  to  the  delivery  of  the  property  itself.  This  mode 
of  transfer  and  delivery  has  been  sanctioned  in  analogous  cases 
by  the  courts  of  justice  in  England  and  this  country .''  After 
citing  cases,  he  adds:  "The  rule  is  not  confined  to  the  usages 
of  any  particular  commerce  but  applies  to  every  case  where 
the  thing  sold  is,  from  its  character  or  situation  at  the  time, 
incapable  of  actual  delivery/'  Other  cases  in  point  are  Ex 
parte  Fitz,  2  Low.  519,  Fed.  Gas.  No.  4837;  Tuxworth  v.  Moore, 
9  Pick.  347,  20  Am.  Dec.  479 ;  Carter  v.  Willard,  19  Pick.  1 ; 
Pratt  V.  Parkman,  24  Pick.  '"''*  42 ;  First  Nat.  Bank  of  Green 
Bay  V.  Dearborn,  115  Mass.  219,  15  Am.  Eep.  92;  Merchants' 
Bank  v.  Hibbard,  48  Mich.  118,  42  Am.  Ptep.  465,  11  N.  W.  534; 
Whitney  v.  Tibbits,  17  Wis.  359;  Barber  v.  Meyerstein,  L.  E. 
4  H.  L.  317,  39  L.  J.  C.  P.  187,  4  Eng.  Eul.  Cas.  798;  Young  v. 
Lambert,  L.  E.  3  P.  C.  142,  39  L.  J.  P.  C.  21.  It  is  not,  how- 
ever, necessary  to  hold  that  the  certified  orders  were  symbols 
of  property  so  that  their  transfer  by  indorsement  was  equiva- 
lent to  an  actual  delivery  of  the  goods.  There  was  certainly 
an  agreement  betwen  the  bank  and  Archer  by  which  the  bank 
obtained  a  present  right  in  the  grain :  Bryans  v.  Nix,  4  Mees. 
&  W.  775  (Baron  Parke,  at  p.  790).  Whether  the  title  of  the 
bank  was  absolute,  or  by  way  of  pledge  or  mortgage,  the  action 
is  maintainable,  and  the  measure  of  damages,  whether  the  prop- 
erty was  special  or  general,  is  the  value  of  the  goods:  Luse  v. 
Jones,  39  N.  J.  L.  707,  713. 

The  case  presents  this  situation:  A  consignee  sells  goods 
in  advance  of  arrival  and  gives  an  order  for  their  delivery, 
which  is  known  to  the  local  freight  agent  of  the  carrier,  and 
subsequently  orders  the  carrier  to  deliver  the  same  goods  to 
another  person,  and  the  carrier  complies  with  the  later  order. 

There  can  be  no  question  that  if  the  carrier  delivers  the 
goods  to  the  true  owner  claiming  title  under  the  consignee, 
such  delivery  is  a  good  delivery.  The  only  question  that  has 
arisen  as  to  the  carrier's  right  to  deliver  to  the  true  cwucr 
has  arisen  in  cases  where  a  bailee  has  delivered  to  an  owner, 
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claiming  adversely  to  the  bailor,  and  it  is  now  well  settled  by 
many  cases  that  if  the  bailee  has  performed  his  legal  duty  by 
delivering  the  goods  to  the  true  owner,  at  his  demand,  the 
bailee  is  not  answerable  to  his  bailor,  and  this  rule  is  especially 
applicable  to  common  carriers,  who  must  carry  for  all  who 
offer:  Hardman  v.  Willcock,  9  Bing.  382;  Checsman  v.  Exall, 
6  Ex.  341;  Sheridan  v.  New  Quay  Co.,  4  Com.B.,  N.  S.,  618; 
Biddle  v.  Bond,  6  Best  &  S.  225,  3  Eng.  Rul.  Cas.  572; 
King  V.  Eichards,  6  Whart.  418,  37  Am.  Dec.  420;  Western 
Transp.  Co.  v.  Barber,  56  N.  Y.  544;  Wells  v,  American  Exp. 
€o.,  55  Wis.  23,  42  Am.  Eep.  695,  11  N.  W.  537,  12  N.  W. 
411;  Wolfe  v.  Missouri  etc.  Ey.  Co.,  '''^  97  Miss.  473,  10  Am. 
St.  Eep.  331,  11  S.  W.  49,  3  L.  E.  A.  539;  Shellenberg  v.  Fre- 
mont etc.  E.  E.  Co.,  45  Neb.  487,  50  Am.  St.  Eep.  561,  68  N. 
W.  859;  Southern  Exp.  Co.  v.  Dickson,  94  U.  S.  549,  24  L. 
ed.  285;  Hentz  v.  The  Idaho,  93  U.  S.  575,  23  L.  ed.  978. 

If  the  bailee  is  justified  in  recognizing  the  right  of  the  true 
owner,  claiming  adversely  to  his  bailor  much  more  is  he  re- 
quired to  recognize  the  right  of  the  true  owner,  claiming  under 
his  bailor,  as  in  this  case  the  bank  claims  under  Archer. 

The  position  of  the  bank  is  not  merely  that  of  the  true 
owner,  for  it  has  an  order  of  the  consignee  for  delivery  of  the 
grain,  and  there  can  be  no  doubt  that  the  carrier,  having  in 
its  possession  the  bill  of  lading,  if  it  had  not  already  delivered 
the  (grain,  must  deliver  upon  that  order.  The  question  is 
whether  the  carrier  is  protected  by  the  delivery  under  the 
later  order. 

Although  the  duty  of  the  carrier  requires  a  delivery  to  the 
true  owner,  when  kno\vn,  it  can  hardly  be  disputed  that  in 
the  absence  of  notice  of  a  third  person's  rights,  the  carrier 
would  be  justified  in  delivering  to  the  consignee,  who  is  prima 
facie  entitled  to  receive  the  goods,  and  if  it  would  be  justified 
in  delivering  to  the  consignee,  it  must  be  justified  in  deliver- 
ing on  the  consignee's  order.  The  rights  of  the  bank  depend 
upon  whether  the  certified  orders  were  orders  for  delivery  to 
the  bank  and  were  known  to  the  railroad  company  prior  to  the 
delivery  to  the  other  purchasers. 

Those  orders,  when  presented  to  Remer,  directed  a  delivery 
either  to  the  purchaser  or  to  Archer,  or  to  Archer's  order, 
*'on  presentation  of  this  order."  The  very  fact  that  Archer 
had  the  orders  stamped  with  the  words  "car  to  be  delivered 
on  this  order  same  as  B.  of  L.,"  and  took  them  away  with  him, 
was  notice  to  Eemer  that  some  use  was  to  be  made  of  the 
orders  other  than    merely  to  direct  a    delivery    by  the    rail- 
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road  company.  Had  such  been  the  only  purpose  it  would  have 
been  unnecessary  for  Archer  to  have  the  orders  certified  or  to 
take  them  away  with  him.  It  would  have  been  enough  to  leave 
the  bills  of  lading  with  the  company  and  afterward  send  such 
instructions  for  delivery  as  Archer  actually  gave  in  favor  of 
the  subsequent  purchasers.  By  certifying  "^^^  these  orders,  the 
agent  virtually  accepted  them.  If  he  was  authorized  to  ac- 
cept for  the  company,  the  company  became  bound  by  the  accept- 
ance. If  he  was  without  such  authority,  still  the  terms  of  the 
orders  gave  him  notice  that  the  grain  was  no  longer  deliver- 
able merely  to  the  consignee  or  upon  his  order,  but  was  de- 
liverable only  upon  the  presentation  of  the  certified  orders.  To 
that  condition  the  consignee  had  himself  consented,  and  the 
railroad  company  would  have  been  entirely  justified  in  refusing 
delivery  on  any  other  terms.  It  is  true,  the  certified  orders  did 
not  name  the  persons  who  were  to  receive  the  goods,  but  they 
described  them  in  such  a  way  that  no  mistake  could  be  made. 
The  orders  amounted  to  saying:  "Deliver  the  grain  to  the  man 
who  presents  this  order;  it  will  be  either  Bradner  (or  any  other 
purchaser),  ourselves,  or  someone  with  an  order  from  us." 
The  freight  agent,  when  he  indorsed  the  order,  had  notice  that 
the  grain  might  not  be  deliverable  to  Archer  upon  its  arrival; 
he  also  had  notice  that  it  should  be  delivered  to  someone  who 
would  be  identified  by  the  possession  of  the  certified  order. 
Such  a  method  of  identification  was  as  safe  for  the  railroad 
company  as  an  identification  by  name.  The  agent  knew  that 
the  person  who  would  be  entitled  to  receive  the  grain  must 
answer  two  descriptions:  1.  He  must  have  the  certified  order; 
2.  He  must  be  either  the  purchaser  named  in  the  order,  the 
consignee  himself,  or  someone  with  the  order  of  the  consignee. 
The  bank  complied  with  both  terms  of  the  description;  it  had 
the  certified  order  and  the  indorsement  of  Archer  thereon. 

Notice  to  the  freight  agent  was  notice  to  the  railroad  com- 
pany. It  was  notice  to  the  very  person  who  was  charged  by 
the  railroad  company  with  the  duty  of  delivering  the  grain. 
The  bank's  right  does  not  rest  solely  upon  a  contract  made  by 
the  freight  agent  to  deliver  the  grain  to  the  holder  of  the  cer- 
tified order.  Its  right  depends  upon  the  facts  that  it  was  the 
true  owner  of  the  grain,  and  the  holder  of  the  token  which  the 
consignee  had  notified  the  railroad  company  was  to  determine 
the  question  to  whom  the  delivery  should  be  made. 

The  question  remains  as  to  the  right  of  the  local  freight 
''®*  agent  to  adopt  such  a  method  of  identifying  the  proper  per- 
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son  to  receive  the  grain.  As  he  had,  according  to  the  testimony 
of  the  division  freight  agent,  the  whole  charge  of  receiving 
and  delivering  freight,  we  can  see  no  reason  why  in  the  dis- 
charge of  his  duties  he  might  not  adopt  any  reasonable  means 
to  identify  the  persons  to  whom  the  goods  should  be  delivered. 
Certainly,  he  could  agree  with  the  consignee  that  the  grain 
should  not  be  delivered  to  any  person  other  than  the  consignee 
without  the  consignee's  written  order.  That  would  be  merely 
a  prudent  method  of  protecting  the  railroad  company  against 
imposition.  What  difference  can  there  be  between  requiring 
a  written  order  and  requiring  a  particular  written  order  if  the 
consignee  assents  to  the  arrangement? 

Whether  the  company  would  have  been  bound  if  Eemer  had 
certified  an  order  not  conditioned  upon  the  arrival  of  the  car, 
and  in  a  case  where  the  grain  never  reached  the  railroad  com- 
pany, is  a  question  that  does  not  arise.  These  orders  were 
merely  for  the  delivery  of  the  grain  upon  its  arrival.  That 
delivery  was  a  part  of  Eemer's  ordinary  duties. 

These  considerations  lead  to  an  ajffirmance  of  the  judgment. 

We  have  not  found  it  necessary  to  determine  whether  a  cer- 
tified order,  issued  in  exchange  for  a  bill  of  lading,  as  yet  un- 
accomplished, is  not  in  effect  a  substituted  bill  of  lading  as 
far  as  the  same  is  a  symbol  of  the  property  and  transferable 
by  indorsement,  nor  whether  the  course  of  business  of  the  rail- 
road company  did  not  require  an  inference  of  Eemer's  author- 
ity to  issue  such  a  document  of  title. 


It  is  the  Duty  of  a  Carrier  to  deliver  the  goods  to  the  true  owner 
or  his  assignee  at  its  peril,  and  its  failure  to  do  so  constitutes  a  con- 
version: Missouri  Pac.  Ey.  Co.  v.  Heidenheimer,  82  Tex.  195,  27  Am. 
St.  Eep.  861;  Shellenberg  v.  Fremont  etc.  E.  E.  Co.,  45  Neb.  487,  50 
Am.  St.  Eep.  561;  Marshall  etc.  Grain  Co.  v.  Kansas  City  etc.  E.  E. 
Co.,  176  Mo.  480,  98  Am.  St.  Eep.  508;  note  to  Boiling  v.  Kirby,  24 
Am.  St.  Eep.  816.  Where  a  carrier  has  contracted  to  deliver  goods 
subject  to  the  shipper's  order,  he  cannot  lawfully  deliver  them  to  an 
intending  purchaser  without  orders,  when  the  shipper  has  not  in  fact 
parted  with  his  right  of  possession:  Wolfe  v.  Missouri  Pac.  Ey.  Co., 
97  Mo.  473,  10  Am.  St.  Eep.  331.  And  where  goods  are,  by  the  terms 
of  the  bill  of  lading,  deliverable  to  the  shipper's  order,  the  carrier 
is  liable  for  their  value  to  the  true  owner  if  he  delivers  them  to  the 
consignees,  or  anyone  else,  without  such  order:  Douglas  v.  People's 
Bank,  86  Ky.  176,  9  Am.  St.  Eep.  276. 
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SCHWAMAN  V.  TRUAX. 

[179  N.  Y.  35,  71  N.  E.  464.] 

BELIEF  from  a  Judgment  Bendered  in  an  Action  Brought  by 
the  Complainant. — The  fact  that  the  complainant  in  a  suit  to  be  re- 
lieved from  a  judgment  and  sale  in  partition  authorized  the  com- 
mencement of  the  action  in  which  it  was  rendered  is  not  an  insuper- 
able bar  to  her  recovery,  when  it  appears  that  she  was  diligent  in  the 
action  and  did  whatever  she  could  to  protect  her  interests  therein, 
(p.  838.) 

BELIEF  from  Judgment,  Jurisdiction  of  Action  for. — A  court 
of  equity  may  interfere  with,  and  grant  relief  from,  a  judgment  and 
sale  in  partition,  when  to  do  so  is  to  relieve  the  complainant  from 
the  fraudulent  schemes  and  devices  of  the  defendants,     (p.  840.) 

BELIEF  from  Judgment  in  Partition  Whereby  the  Complain- 
ant's Interests  were  Sacrificed  Because  of  Her  Financial  Inability.— 
If  the  complainant  in  partition  is  prevented  from  bidding  an  adequate 
price  at  the  sale  and  thereby  protecting  her  interests  in  the  property, 
because  the  defendants,  one  of  whom  becomes  the  purchaser,  have, 
by  their  fraudulent  schemes  and  devices,  obtained  possession  of  her 
personal  property,  fraudulently  denying  her  right  thereto  and  suc- 
cessfully resisting  her  motion  to  postpone  the  sale  until  her  rights 
can  be  established  against  them  in  a  pending  suit,  she  is,  in  a  court 
of  equity,  entitled  to  have  such  sale  set  aside  and  the  premises  or- 
dered resold,     (p.  840.) 

Suit  to  obtain  relief  from  a  sale  in  partition.  A  demurrer 
to  the  complaint  was  sustained  and  the  order  sustaining  it  was 
aflBrmed  by  the  appellate  division  of  the  supreme  court  of  the 
third  judicial  district. 

Judson  S.  Landon,  Eobert  L.  Landon  and  John  F.  Clute,  for 
the  appellant. 

A.  J.  Dillingham,  for  the  respondents. 

(832) 
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3«  BARTLETT,  J.  The  defendants  demurred  to  the  com- 
plaint on  the  grounds  that  the  court,  had  no  jurisdiction  of  the 
subject  of  the  action  and  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

^"^  The  complaint,  the  allegations  of  which  must  be  taken  as 
true  for  the  purposes  of  this  appeal,  states  in  detail  a  scheme 
of  the  defendants  to  defraud  the  plaintiff,  which  is  to  be  re- 
garded in  all  of  its  ramifications  as  one  transaction.  The  fact 
that  independent  litigations  are  to  a  greater  or  less  extent 
brought  under  collateral  review  is  to  be  considered  in  the 
light  of  this  scheme. 

This  action  is  brought  by  a  sister  against  her  uncle  and  an 
only  sister,  all  residents  of  the  city  of  Schenectady,  in  which 
the  plaintiff  seeks  to  set  aside  a  sale  in  a  partition  action  here- 
inafter referred  to,  the  order  confirming  the  same  and  the  final 
judgment;  also,  that  a  resale  of  the  property  be  had  under  the 
direction  of  the  court,  and  for  other  relief  that  need  not  now  be 
referred  to  in  detail. 

Isaac  I.  Truax  died  in  the  year  1887,  leaving  two  children, 
the  defendant  Edgar,  and  his  sister,  Jane  E.  Lansing,  since 
deceased.  The  plaintiff  Florence,  and  the  defendant  Bertha 
are  the  surviving  children  of  Jane  E.  Lansing.  Isaac  I. 
Truax  left  a  considerable  amount  of  real  and  personal  prop- 
erty, devising  and  bequeathing  the  same  to  his  children,  Edgar 
and  Jane,  in  equal  shares.  Jane  E.  Lansing  died  in  1893, 
and  after  her  death  Edgar,  Florence  and  Bertha  continued  to 
live  together  until  Bertha's  marriage  in  1896,  after  which  Edgar 
and  Florence  lived  together  until  some  time  in  1897,  when 
Florence  left  the  old  homestead  to  live  elsewhere;  she  afterward" 
married  one  Schwaman. 

It  appears  that  Jane  E.  Lansing  left  a  last  will  and  testa- 
ment, giving  her  estate  in  equal  shares  to  her  daughters.  Bertha 
and  Florence.  This  will  was  suppressed  by  the  defendants, 
and  it  did  not  come  to  the  knowledge  of  the  plaintiff  until  four 
years  after  testatrix's  death  in  October,  1897,  as  will  presently 
appear.  From  the  time  of  her  mother's  death  in  1893,  the 
plaintiff  was  unable  to  ascertain  what  had  become  of  her 
mother's  personal  estate,  her  uncle,  Edgar,  saying  there  was 
nothing  for  her  nor  was  she  able  to  learn  of  the  disposition  that 
had  been  made  of  her  mother's  one-half  interest  in  the  real 
estate,  as  Edgar,  who  continued  to  manage  it,  as  well  *®  as  the 
personal  property,  was  very  parsimonious  and  miserly  in  his 
treatment  of  the  plaintiff. 
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The  relations  between  the  plaintiff  and  her  uncle  became  so 
strained  and  unbearable  that  finally  in  1897  she  left  the  old 
homestead  without  having  been  able  to  ascertain  what  had  be- 
come of  her  mother's  property,  real  or  personal,  Edgar  being 
in  control  thereof  and  fully  able  to  give  her  information  in  re- 
gard thereto. 

After  leaving  home,  and  in  July,  1897,  the  plaintiff  began 
an  action  of  partition,  under  the  advice  of  counsel  that  it  was 
possible  the  plaintiff's  mother  had  in  some  manner  placed  one- 
half  of  the  property  in  trust  for  her  benefit,  although  she  was 
not  receiving  any  income  from  the  personal  estate,  nor  her 
full  share  of  the  income  from  the  real  estate,  assuming  that 
her  mother  had  divided  her  property  equally  between  her  chil- 
dren, and  that  if  such  a  trust  existed  the  partition  suit  would 
develop  that  fact,  and  plaintiff  would  learn  something  of  what 
had  become  of  her  mother's  property. 

After  the  commencement  of  the  partition  suit  plaintiff  learned 
of  the  execution  by  her  mother  of  certain  transfers  of  personal 
property,  one  made  in  June,  1890,  and  another  in  October, 
1893,  about  a  week  before  her  death,  to  the  defendant  Bertha, 
and  of  a  power  of  attorney  executed  by  Bertha  to  her  uncle, 
the  defendant  Edgar,  and  other  facts  in  relation  thereto,  which 
led  the  plaintiff  to  believe  that  Edgar  and  Bertha  had  de- 
frauded her  mother  of  her  personal  estate  and  the  plaintiff  of 
a  half  interest  therein. 

On  acquiring  this  information  plaintiff  made  an  application 
to  the  surrogate  on  the  16th  of  October,  1897,  for  the  appoint- 
ment of  an  administrator  of  her  mother's  estate,  setting  forth 
in  her  petition,  among  other  things  in  detail,  the  facts  which 
had  recently  come  to  her  knowledge.  Two  days  later  the 
defendant  Edgar  filed  a  petition  for  the  probate  of  the  will 
of  plaintiff's  mother,  which  had  been  written  by  him  and  re- 
mained in  his  possession  since  the  death  of  the  testatrix  four 
years  before.  This  was  the  first  knowledge  that  plaintiff  had 
of  the  existence  of  this  will,  which  named  Edgar  and  ^®  Bertha 
as  executors  and  devised  and  bequeathed  in  equal  shares  the 
property  of  the  testatrix  to  the  plaintiff  and  the  defendant 
Bertha. 

The  plaintiff  opposed  the  granting  of  letters  testamentary 
to  Edgar  and  Bertha  on  the  ground  that  the  chief  need  of  an 
executor  or  administrator  was  to  bring  suit  against  Ed^ar  and 
Bertha  to  recover  the  testatrix's  personal  estate  unlawfully 
obtained  and  held  by  them,  and  that  they  were  dishonest  in 
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seeking  letters,  the  only  purpose  of  which  would  be  to  thwart 
and  delay  plaintiff  in  obtaining  her  share  of  her  mother's  es- 
tate. The  surrogate  held  that  charges  of  fraud  were  no  proof 
of  fraud  and  issued  the  letters,  the  decree  of  probate  being 
made  November  29,  1897,  and  plantiff  appealed  from  so  much 
thereof  as  awarded  letters  testamentary  to  Edgar  and  Bertha. 
In  the  meantime  issue  had  been  joined  in  the  partition  suit, 
and  in  November,  1897,  a  referee  was  appointed  to  take  the 
proof  of  title  and  state  the  accounts. 

Pending  the  appeal  from  the  surrogate's  decree  the  proceed- 
ings before  the  referee  in  the  partition  action  were  suspended 
by  consent.  The  appellate  division  affirmed  the  surrogate's 
decree  and  denied  a  motion  for  leave  to  go  to  the  court  of  ap- 
peals, the  order  being  made  May  10,  1898.  Thereafter,  and 
on  June  25,  1898,  an  interlocutory  judgment  was  entered  in 
the  partition  action  settling  the  accounts  of  Edgar  and  ordering 
a  sale  of  the  property,  etc. 

The  plaintiff  believing  that  she  had  been  defrauded  of  her 
share  of  her  mother's  personal  estate,  and  having  no  other  prop- 
erty than  her  one-fourth  share  in  the  real  estate  decreed  to  be 
sold,  commenced  an  action  on  the  29th  of  July,  1898,  to  va- 
cate and  set  aside  the  transfers  of  personal  property  made  by 
her  mother  to  Bertha  in  June,  1890,  and  in  October,  1893,  the 
latter  only  a  week  before  her  mother's  death,  and  the  power  of 
attorney  executed  by  Bertha  to  Edgar,  whereby  she  was  wrong- 
fully deprived  of  her  interest  in  her  mother's  personal  estate. 

On  the  same  day  that  this  action  was  commenced  the  plain- 
tiff made  a  motion  in  the  partition  suit  to  have  the  sale  of  the 
■***  real  estate  therein  postponed,  plaintiff  in  her  moving  papers 
showing  that  she  had  commenced  the  action  to  vacate  said 
transfers  and  for  an  accounting.  The  motion  was  denied. 
The  plaintiff  appealed  from  the  order,  which  was  dated  August 
6,  1898,  and  moved  for  a  stay  pending  the  appeal,  which  was 
denied  September  10,  1898.  The  sale  in  partition  took  place 
September  15,  1898.  The  first  trial  term  after  plaintiff  began 
action  to  recover  the  personal  property  was  not  held  until  the 
following  November  and  then  came  up  on  demurrer. 

In  this  connection  the  plaintiff  alleges  in  the  complaint  now 
before  us  (paragraph  6)  as  follows:  "That  having  been  de- 
frauded of  her  personal  property  by  Edgar  and  Bertha,  who 
then  had  possession  thereof,  plaintiff  was  unable  to  protect 
her  interest  in  said  real  estate  at  the  sale  thereof  September 
15,  1898,  and  the  whole  thereof  was  struck  down  to  said  Bertha 
for  thirty-one  thousand   two  hundred  dollars,  and  said  Bertha 


836  American  State  Reports,  Vol.  103.     [New  York, 

and  Edgar  having  agreed,  as  plaintiff  believes,  to  purchase  the 
same  in  the  name  of  said  Bertha;  that  the  said  parcel  of  said 
real  estate,  known  as  the  State  Street  Stores  was  struck  down  to 
said  Bertha  for  twenty  thousand  two  hundred  and  fifty  dol- 
lars, this  plaintiff  being  unable  to  bid  higher  than  twenty  thou- 
sand dollars  therefor,  being  unable  to  take  care  of  a  higher 
bid  because  of  said  defendants  Edgar  and  Bertha  having  wrong- 
fully obtained  her  share  of  her  mother's  estate,  the  possession 
of  which  by  plaintiff  would  have  enabled  her  to  bid  much  more 
for  said  parcel,  plaintiff  at  the  time  being  willing  to  bid  twenty- 
five  thousand  dollars  for  said  parcel,  and  believing  the  same  to 
be  worth  thirty  thousand  dollars,  having  often  heard  her  grand- 
father, said  Isaac,  state  that  it  paid  a  fair  return  on  an  invest- 
ment of  that  amount,  but  plaintiff  was  unable  to  bid  twenty- 
five  thousand  dollars,  or  to  protect  her  interest,  her  inability 
being  due  to  the  unlawful  acts  of  said  Edgar  and  Bertha  in 
respect  to  Jane's  property  a?  aforesaid,  and  the  said  Ed^gar 
and  Bertha,  the  said  Bertha  being  the  beneficiary  of  such  in- 
ability on  plaintiff's  part  so  occasioned  by  them,  the  plaintiff 
through  her  attorney  made  bids  on  both  parcels  of  said  real 
estate,  but  was  so  hampered  and  distressed  for  want  of  the  funds 
so  wrongfully  withheld  by  said  ^*  Edgar  and  Bertha  that  said 
property  was  all  bought  in  by  said  Bertha. 

The  sale  of  the  property  was  confirmed  by  the  court  on  Oc- 
tober 8,  1898,  and  final  judgment  obtained  in  the  partition 
suit.  The  plaintiff  moved  for  a  stay  pending  the  trial  of  her 
action  to  set  aside  the  transfers  of  personal  property,  which  was 
denied. 

In  March,  1899,  the  issues  in  the  action  to  set  aside  the 
transfers  of  personal  property  were  brought  to  trial  and  judg- 
ment rendered  in  favor  of  the  plaintiff.  On  appeal  the  appel- 
late division  affirmed  the  judgment  of  the  trial  court  and  judg- 
ment was  entered  in  favor  of  plaintiff  and  against  Edgar  and 
Bertha  for  thirty-one  thousand  six  hundred  and  eighteen  dol- 
lars and  seventy-nine  cents  on  February  2G,  1901.  An  appeal 
was  taken  to  this  court  which  resulted  in  an  affirmance  of  the 
judgment  in  plaintiff's  favor  by  decision  handed  down  De- 
cember 2,  1902,  without  opinion:  Schwaman  v.  Truax,  172  N. 
Y.  658,  65  N.  E.  1122. 

It  will  throw  light  on  this  case  to  quote  from  the  groimds 
of  the  decision  of  the  learned  judge  who  decided  the  case  at 
special  term.  He  stated  in  part  as  follows :  "Jane's  will 
gave  her  property  to  the  plaintiff  and  to  defendant  Bertha  in 
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equal  shares;  it  was  duly  proved  about  November  29,  1897, 
and  Edgar  and  Bertha,  who  were  named  as  executors,  duly 
qualified.  They  then  claimed  that  the  instruments  of  June 
30,  1890,  and  October  3  and  4,  1893,  transferred  to  Bertha 
all  her  mother's  personal  estate  and  refused  the  plaintiff  any 
share  therein,  whereas  the  plaintiff  is  entitled  to  one-half  her 
mother's  personal  estate  after  pa}Tnent  of  her  debts,  funeral 
and  testamentary  expenses,  but  has  been  unable  to  procure  any 
recognition  of  her  rights,  Bertha  being  willing  to  permit  her 
to  share  therein,  but,  being  under  the  influence  of  Edgar,  who 
has  held  her  power  of  attorney,  executed  October  4,  1893,  to 
manage  and  control  the  property  as  if  it  were  his  own,  she  felt 
unable  to  do  so.  Since  the  time  prior  to  his  father's  death, 
Edgar  had  a  great  antipathy  to  the  plaintiff,  which  grew  into 
hatred  of  her  before  her  mother's  death,  and  his  desire  to  injure 
the  plaintiff  led  him  to  set  up  as  operative  the  instruments  of 
transfer,  in  violation  of  Jane's  confidence  ^"  in  him  and  her 
understanding  that  they  were  inoperative.  The  instruments 
of  transfer  should,  therefore,  be  set  aside  so  as  to  permit  the 
plaintiff  to  recover  her  distributive  share  in  her  mother's  es- 
tate as  if  they  had  not  been  executed." 

The  plaintiff  further  alleges,  in  substance,  in  her  complaint 
in  the  case  at  bar  that  the  title  to  said  real  estate  remains  in 
Bertha  and  that  no  rights  of  third  parties  have  intervened; 
that  by  reason  of  these  wrongful  acts  of  Edgar  and  Bertha,  she 
has  been  greatly  injured  notwithstanding  the  fact  that  she  has 
shown  due  diligence  in  invoking  her  legal  remedies. 

It  appears  by  the  admitted  facts  that  the  plaintiff  has  been 
the  victim  of  wrongful  and  fraudulent  acts  on  the  part  of  these 
defendants  which  have  occasioned  her  great  financial  loss. 

There  are  two  phases  of  this  case  of  great  importance  that 
should  be  constantly  kept  in  mind.  The  first  is  that  when 
plaintiff  began  her  action  of  partition  she  was  groping  in  the 
dark  and  was  entirely  ignorant  of  the  existence  of  her  mother's 
will,  or  the  wrongful  transfers  of  personal  property  that  have 
since  been  set  aside  by  the  court.  The  second  is  that  when 
plaintiff  opposed  the  granting  of  letters  testamentary  on  the  pro- 
bate of  her  mother's  will  to  Edgar  and  Bertha,  she  stood  before 
the  surrogate  making  charges  of  fraud  that  had  not  then  been 
proven,  This  is  equally  true  in  regard  to  her  motion  to  post- 
pone the  sale  in  partition.  She  there  stood  upon  allegations 
of  fraudulent  or  improper  conduct  that  were  yet  to  be  sub- 
mitted to  the  scrutinv  of  the  court.     Since  then  the  plaintiff 


838  American  State  Reports,  Vol.  103.     [New  York, 

has  made  good  her  charges  and  final  judgment  entered  in  her 
favor  on  the  decision  of  this  court. 

The  scheme  of  these  defendants,  if  treated  as  one  transac- 
tion, without  regard  to  certain  technical  points  urged  by  the 
respondents,  removes  many  apparent  legal  difficulties  from  the 
case. 

It  is  argued  that  the  plaintiff,  having  begun  her  partition 
suit,  must  abide  by  the  consequences  thereof,  and  that  it  is  un- 
reasonable for  her  to  ask  the  court  to  set  aside  the  final  judg- 
ment in  that  action  and  permit  a  resale. 

"^^  The  answer  is  that  she  brought  the  partition  action  to  ascer- 
tain, if  possible,  what  rights  she  had  in  her  mother's  estate, 
she  being  ignorant  of  the  existence  of  the  will  and  of  the 
fraudulent  transfers  of  personal  property.  In  addition,  her 
uncle,  Edgar,  assured  her  that  she  had  no  interest  in  the  per- 
sonal property.  When  the  plaintiff  ascertained  facts  which 
led  her  to  believe  that  she  had  been  wronged  as  to  the  per- 
sonal property,  she  sought  to  obtain  the  appointment  of  an 
administrator  of  her  mother's  estate,  but  was  met  by  the  pro- 
duction of  the  will,  which  had  been  withheld  from  probate 
for  four  years.  When  plaintiff  sought  to  prevent  the  issuing 
of  letters  testamentary  to  the  defendants,  who  were  hostile  to 
her,  she  was  met  by  the  not  unreasonable  suggestion  that 
charges  of  fraud  were  not  proof  of  fraud  and  the  letters  issued. 

In  view  of  the  information  she  had  already  secured  as  to 
the  wrongful  transfers  of  personal  property  and  the  additional 
light  that  came  to  her  by  the  production  of  her  mother's  will, 
she  brought  her  action  attacking  these  transfers,  and  moved 
the  very  same  day  to  stay  the  sale  in  partition. 

The  plaintiff  appears  to  have  fought  for  her  rights  under 
adverse  circumstances,  step  by  step,  with  diligence,  until  she 
is  now  able  to  point  to  the  judgment  of  this  court  setting 
aside  the  transfers  of  personal  property  to  Bertha  thereby  giv- 
ing full  force  and  effect  to  her  mother's  will,  which  gives  plain- 
tiff one-half  of  the  personal  property. 

These  defendants  cannot  now  be  heard  to  say  to  the  plain- 
tiff :  It  is  your  own  deliberate  act  which  has  secured  the  sale  in 
partition,  and  the  litigation  over  the  personal  property  is  en- 
tirely distinct  and  cannot  be  legally  referred  to  as  a  reason  for 
vacating  the  sale. 

It  was  but  scant  justice  the  plaintiff  received  at  special  term, 
when  asking  a  postponement  of  the  sale,  to  be  informed  that 
she  occupied  the  attitude  of  praying  the  court  that  the  progress 
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of  the  suit  should  be  indefinitely  stayed  until  she  became  rich 
enough  to  attend  the  sale  as  a  well-equipped  bidder.  The  real 
situation  was  that  the  fraudulent  conduct  of  these  **  defendants 
deprived  her  for  the  time  being  of  that  portion  of  her  mother's 
estate  to  which  she  was  justly  entitled,  and  that  would  have  en- 
abled her  to  attend  the  sale  in  a  position  on  equal  footing  with 
Bertha  and  protect  her  rights  in  the  real  estate.  Justice  can 
only  be  worked  out  in  this  case,  as  stated  at  the  outset,  by  treat- 
ing the  entire  scheme  of  the  defendants  as  one  trans£iction  and 
the  various  litigations  and  the  position  assumed  by  the  parties 
herein  as  a  part  thereof. 

The  learned  appellate  division,  while  deciding  adversely  to 
this  plaintiff,  cited  the  case  of  Stilwell  v.  Carpenter,  59  N.  Y. 
423.  That  is  a  decision  which  bears  directly  upon  this  case. 
Judge  Andrews  said  (page  423)  :  "But  it  is  an  ancient  and  es- 
tablished jurisdiction  of  courts  of  equity  to  restrain  proceedings 
upon  judgments  at  law,  obtained  by  fraud  and  contrary  to  jus- 
tice, and  the  authority  exercised  by  the  court  in  this  case,  in 
setting  aside  the  surrogate's  decree,  is  to  be  tested  by  the  prin- 
ciples which  control  courts  of  equity  in  exercising  this  essen- 
tial or  carefully  guarded  jurisdiction.  In  the  case  of  Marine 
Ins.  Co.  V.  Hodgson,  7  Cranch,  332,  3  L.  ed.  362,  Marshall,  C. 
J.,  says  that  any  fact  which  clearly  proves  it  to  be  against  con- 
science to  execute  a  judgment  and  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  but  was  presented  by 
fraud  or  accident  unmixed  with  any  fault  or  negligence  in  him- 
self or  his  agents,  will  justify  an  application  to  the  court  of 

chancery It  is  not  sufficient  to  authorize  the  interference 

of  the  court  that  it  is  shown  that  the  claim  upon  which  the 
judgment  was  obtained  was  unfounded,  or  that  there  was  a  good 
defense  to  the  action,  or  that  the  court  erroneously  decided  the 
law,  or  that  the  defendant  omitted  to  avail  himself  of  his  de- 
fense, if  before  the  judgment  was  rendered  the  facts  were  known 
or  might,  by  the  exercise  of  reasonable  diligence,  have  been  as- 
certained by  him.  It  is  the  duty  of  a  defendant  to  make  his 
defense,  if  he  has  any,  when  he  is  sued,  and  if  he  omits  to  do  it 
he  is  in  general  concluded  by  the  judigment." 

It  is  true  that  in  the  case  above  cited  the  court  found,  under 
■**  its  peculiar  facts,  that  the  plaintiff  was  not  entitled  to  the 
relief  claimed,  but  in  the  case  before  us  the  general  prin- 
ciples contained  in  the  above  quotation  apply  with  great  force. 
The  plaintiff  did  everything  in  her  power  to  procure  a  stay  of 
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the  sale  in  partition,  and  after  the  denial  of  her  application  at 
special  term  and  on  appeal  she  was  not  justified  in  attacking 
the  sale  which  had  taken  place,  notwithstanding  her  objection, 
until  she  had  established  in  an  independent  action  allegations 
of  fraud  which  would  justify  the  interference  of  a  court  of 
equity  leading  to  the  vacating  of  the  sale  and  judgment  in  par- 
tition and  the  ordering  of  a  resale. 

As  to  the  point  raised  that  the  supreme  court  in  this  action 
is  without  jurisdiction  to  entertain  it,  the  case  cited  seems  to 
be  a  complete  answer.  It  shows  conclusively  that  it  would 
not  be  unseemly  for  a  court  of  equity  to  interfere  with  the 
final  judgment  of  the  court  in  the  partition  action  which  has 
resulted  in  a  sale  of  the  real  estate  in  question. 

This  position  of  no  jurisdiction  is  answered  by  the  same 
line  of  argument  that  leads  to  the  conclusion  that  the  com- 
plaint herein  states  facts  sufficient  to  constitute  a  cause  of  action. 

In  view  of  the  facts  admitted  in  this  case  by  the  demurrer, 
it  is  clear  that  a  court  of  equity  has  ample  power  to  order  a 
resale  of  these  premises  by  reason  of  the  wrongful  acts  of  the 
defendants. 

The  claim  that  the  plaintiff  has  been  guilty  of  laches  has  no 
foundation  under  the  disclosures  of  this  record  showing  gross 
fraud,  and  the  fact  that  the  rights  of  third  parties  have  not  in- 
tervened. No  title  is  involved  that  will  not  be  swept  aside  by 
a  court  of  equity. 

The  judgments  and  orders  appealed  from  should  be  reversed, 
with  costs  in  all  courts,  and  the  demurrer  overruled,  with  costs, 
with  leave  to  defendants  to  answer,  on  payment  of  costs  in  all 
courts,  within  twenty  days  after  service  of  a  copy  of  the  order 
of  reversal. 

Parker,  C.  J.,  Martin  and  Vann,  JJ.,  concur. 

Gray,  O'Brien  and  Cullen,  JJ.,  dissent. 

Judgments  and  orders  reversed,  etc. 


Relief  in  Equity  Against  Judgments  is  the  subject  of  a  note  to  Little 
Eock  etc.  Ey.  Co.  v.  Wells,  54  Am.  St.  Eep.  218-261.  And  the  vacation 
of  judgments  on  motion  when  not  specifically  provided  for  by  stat- 
ute is  the  subject  of  a  note  to  Furman  v.  Furman,  60  Am.  St.  Eep. 
633-663. 

The  Effect  of  Compulsory  Partition  is  the  subject  of  a  recent  note  to 
Carter  v.  White,  101  Am.  St.  Eep.  864-877. 
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TRIGGS  V.  SUN  PRINTING  AND  PUBLISHING  ASSN. 

[179  N.  Y.  144,  71  N.  E.  739.] 

PRACTICE — Demurrer,  Effect  of. — By  demurring  to  a  com- 
plaint in  libel  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  all  the  facts  alleged  therein,  or  which 
can  by  reasonable  and  fair  intendment  be  implied  from  its  allega- 
tions, are  deemed  admitted,     (p.  848.) 

TiTBEL — What  is  Libelous  Per  se. — A  written  or  printed  state- 
ment published  of  and  concerning  another,  which  is  false  and  tends 
to  injure  his  reputation,  and  thereby  expose  him  to  public  hatred, 
contempt,  scorn,  obloquy,  and  shame  is  libelous  per  se.     (p.  848.) 

LIBEL,  Liability  of  Newspaper  for. — When  a  Publisher  Goes 
Beyond  the  Limits  of  Fair  Criticism,  his  language  passes  into  the 
region  of  libel,  and  the  question  whether  its  limits  have  been  tran- 
scended may  become  a  question  of  law,  but  is  ordinarily  a  question 
for  the  jury.      (p.  849.) 

LIBEL — Criticism  of  Published  Work. — An  author,  in  placing 
his  work  before  the  public,  invites  criticism,  and  however  hostile  it 
may  be,  the  criticism  is  not  a  libel,  provided  he  makes  no  misstate- 
ment of  material  facts  contained  in  the  writing  and  does  not  go  out 
of  his  way  to  attack  the  author.  He  must,  however,  confine  himself 
to  criticism,  and  not  make  it  a  veil  for  personal  censure,  nor  allow 
himself  to  run  into  reckless  and  unfair  attacks  merely  for  the  pur- 
pose of  exercising  his  power  of  denunciation.  If,  under  pretext  of 
criticising  a  literary  production  or  the  acts  of  one  occupying  a  pub- 
lic position,  the  critic  takes  an  opportunity  to  attack  the  author  or 
occupant,  he  is  liable  in  an  action  of  libel,     (p.  849.) 

LIBEL— Criticism  Which  Amounts  to.— An  article  published  in 
a  newspaper  regarding  a  college  professor  and  author,  representing 
him  as  egotistical,  conceited,  illiterate,  uncultivated,  coarse,  and 
vulgar,  and  his  ideas  as  foolish  and  sensational,  creating  the  impres- 
sion that  he  makes  himself  ridiculous  both  in  his  method  of  instruc- 
tion and  his  public  lectures,  and  ridiculing  his  private  life  by  charg- 
ing that  he  was  unable  to  select  a  name  for  his  baby  until  after  a 
year's  solemn  deliberation,  and  generally  holding  him  up  as  a  pre- 
sumptuous literary  freak,  is  libelous  per  se.     (p.  849.) 

LIBEL  in  Jest. — One  person  should  not  be  allowed  to  murder 
another's  reputation  in  jest.  One  assaulting  the  reputation  or  busi- 
ness of  another  in  a  public  newspaper  cannot  justify  it  on  the  ground 
that  it  was  a  mere  jest,  unless  it  is  perfectly  manifest  from  the  lan- 
guage employed  that  it  can  in  no  respect  be  regarded  as  an  attack 
upon  the  reputation  or  business  of  the  person  to  whom  it  relates, 
(p.  850.) 

LIBEL.— The  Distinction  Between  Criticism  and  Defamation  is 
that  criticism  deals  only  with  such  things  as  invite  publii;  attention 
or  call  for  public  comment,  and  does  not  follow  a  public  man  into 
his  private  life  or  pry  into  his  domestic  affairs.  It  never  attacks  the 
individual,  but  only  his  work.     (p.  850.) 

Action  for  libel.  The  complaint  charged  three  different  pub- 
lications by  the  defendant  respecting  the  plaintiff,  to  wit,  one  of 
March  3,  1903,  another  of  April  6th,  of  the  same  year,  and  the 
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third  four  days  later.     The  articles,  with  the  meaning  attributed 
to  them,  were  stated  as  follows  in  the  complaint: 

Tlie  first:  "Triggs  in  Altruria.  Professor  Oscar  Lovell 
Triggs  (meaning  this  plaintiff),  of  the  University  of  Chicago, 
is  the  brightest  jewel  in  Dr.  Harper's  crown.  Who  doesn't  know 
and  venerate  Triggs?  Triggs  (meaning  this  plaintiff),  the 
hammer  of  hymn-writers  (meaning  this  plaintiff  contrived  to 
injure  the  writers  of  hymns),  the  scourge  of  Whittier  and  Long- 
fellow (meaning  that  plaintiff's  criticisms  of  the  poets  Whittier 
and  Longfellow  were  like  a  scourge),  the  panagyrist  of  Walt 
Whitman,  who  wrote  of  him  in  a  still  unpublished  poem,  'I  love 
young  Oscar  (meaning  plaintiff),  a  wind  of  the  Northwest, 
full  of  vigor,  cheek  and  elan'  (meaning  that  plaintiff  was  full 
of  impudence,  and  was  brazen-faced  in  his  attitude  toward 
the  hymn-writers  and  poets).  For  some  months  Professor 
Triggs  (meaning  plaintiff)  was  collecting  and  comparing  names 
for  his  baby.  The  baby  was  named  at  last,  redeemed  from 
anonymity,  and  the  proud  father  (meaning  plaintiff)  once 
more  had  leisure  to  brood  beneficently  over  the  university 
and  the  universe.  We  have  waited,  not  always  with  true 
philosophic  patience,  for  the  unfolding  of  his  new  thought. 
We  knew  that  he  would  not  leave  the  world  barren  for  long. 
To  quote  Walt  once  more :  'Frequent,  iterant,  dripping  and 
persistent  like  rain,  regular  as  taxes,  a  stayer.'  And  now  the 
god  has  spoken  (meaning  and  intending  to  ridicule  this  plain- 
tiff by  liking  him  to  a  Deity).  At  the  Cook  County  League  of 
Women's  Clubs,  Saturday,  Professor  Triggs  (meaning  this 
plaintiff)  looked  into  the  seeds  of  time  and  had  a  vision  of  the 
*new  man.'  Hear  and  tremble,  miserable  homuncules  of  to- 
day. 'The  business  man  of  the  future  will  not  be  recog- 
nized by  the  business  man  of  to-day.  The  present  order  of 
man  will  pass  away.  There  shall  come  a  new  humanity. 
Notice  the  passing  of  patriotism,  which  is  merely  an  expanded 
egotism.  Notice  the  new  state  of  diplomacy.  All  this  points 
to  the  new  era  when  the  social  spirit  will  prevail,  when  the 
selfish,  the  egotistic  motive  will  be  gone.  The  business  man 
will  wish  to  share  his  successes  with  the  rest  of  society.'  We 
hate  to  differ  with  Professor  Triggs  (meaning  this  plaintiff), 
but  his  remarks  about  patriotism  are  reported  incorrectly  or 
there  is  some  kink  in  his  definition.  If  patriotism  is  expanded 
egotism,  what  is  Triggs?  If  Triggs  and  patriotism  are  one, 
how  can  patriotism  'pass'?  (Meaning  this  plaintiff,  and  mean- 
ing that  this  plaintiff  is  an  example  of  expanded  egotism  or 
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more,  or  tliat  he  is  devoted  to  self  and  selfishness.)  We  are  ready 
to  believe  in  the  'new  humanity'  and  to  welcome  it,  but  what  is 
new  humanity  without  the  same  old  and  ever  young  Triggs 
(meaning  this  plaintiff)  ?  Insisting  that  Triggs  must  and  shall 
be  preserved,  let  us  cast  an  admiring  glance  at  the  business  man 
of  the  future.  He  will  share  his  successes  with  the  rest  of  so- 
ciety. It  would  be  Philistine  to  call  for  a  bill  of  particulars. 
The  new  business  man  will  divide  his  profits  among  his  custom- 
ers or  among  the  whole  community.  The  individual  dividends 
may  not  be  large,  but  they  will  show  a  kindly  spirit  in  the 
divider.  Presumably  the  customers  or  the  community  will  con- 
sent to  be  assessed  in  case  the  business  loses  money.  Let 
altruism  have  its  perfect  work.  It  may  be  hard  for  a  tlior- 
oughly  new  business  man  to  resist  the  temptation  to  give  his 
goods  away.  As  for  Triggs  (meaning  this  plaintiff)  and  all 
other  altruistic  professors  of  the  Chicago  Universit}',  they  will 
pay  Dr.  Harper  for  the  privilege  of  w^orking  for  him.  Already 
some  of  them  delight  to  prepare  for  the  new  order  by  giving 
themselves  away  (meaning  that  this  plaintiff  should  perform  his 
services  to  the  University  of  Chicago  gratuitously  or  without 
pay  or  that  this  plaintiff  is  not  worthy  of  his  hire) ." 

The  second:  '"The  news  that  Professor  Oscar  Lovell  Triggs 
(meaning  this  plaintiff)  of  the  University  of  Chicago  may  ap- 
pear as  a  theatrical  advance  agent  will  give  joy  to  every  friend 
of  higher  education  in  America.  Such  a  dazzling  promotion  for 
Professor  Triggs  (meaning  this  plaintiff)  must  at  once  make 
college  teaching  more  attractive  to  ambitious  young  men. 
Hitherto  the  complaint  has  been  that  the  pay  is  small  and  the 
work  leads  to  notliing  more.  A  young  man  who  might  have 
been  a  lawyer  with  an  income  ranging  from  eight  thousand  dol- 
lars upward,  with  a  prospect  of  a  seat  on  the  bench,  or  perhaps 
a  brilliant  political  career,  might  reasonably  have  hesitated  be- 
fore becoming  a  professor  with  an  income  of  three  thousand  dol- 
lars to  four  thousand  dollars  at  the  utmost,  and  no  brass  bands 
and  skyrockets.  But  Professor  Triggs  has  blazed  the  way  to 
new  glories  (meaning  and  intending  to  ridicule  this  plaintiff  and 
to  compare  him  with  a  brass  band  or  skyrockets).  For  years  he 
(meaning  this  plaintiff)  has  been  showing  his  colleagues  that  a 
professor  of  mettle  can,  himself,  be  both  a  brass  band  and  a 
skyrocket.  And  now  a  theatrical  manager  offers  him  the  exceed- 
ing great  reward  of  seven  hundred  dollars  a  week  to  travel 
ahead  of  a  play  called  'Romeo  and  Juliet,'  placing  the  stamp 
of  professional  approval  upon  this  production  of  a  hitherto 
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unknown  author,  and  assure  the  good  people  of  Indiana  and 
Illinois  that  in  his  way  Shakespeare  is  the  equal  of  General  Lew 
Wallace  or  even  Professor  William  Cleaver  Wilkinson  of  the 
University  of  Chicago.  This  is  fine,  and  all  the  more  so  be- 
cause, if  Professor  Triggs  (meaning  this  plaintiff)  keeps  on 
developing  he  will  inevitably  become  the  whole  show  himself 
(meaning  and  intending  to  ridicule  and  scoff  at  this  plaintiff 
by  charging  him  with  sensationalism  and  misconduct  in  his 
profession,  and  with  an  intent  to  monopolize  the  duties  of  the 
Department  of  English  at  the  University  of  Chicago,  and  of  in- 
competency, and  a  lack  of  dignity  and  of  ability)." 

The  third  and  last:  "Triggs  and  Komeo.  To  men  of  good 
liver,  life  is  full  of  happiness.  To  us  it  is,  and  long  has  been, 
one  of  the  greatest  of  these  felicities  to  guide  amateurs  to  Pro- 
fessor Oscar  Lovell  Triggs  (meaning  this  plaintiff),  a  true 
museum  piece  and  the  choicest  treasure  in  Dr.  Harper's  collec- 
tion (meaning  and  intending  to  ridicule  this  plaintiff,  by  re- 
ferring him  to  a  museum  piece,  or  a  freak  or  a  curiosity,  and 
by  characterizing  him  as  the  principal  attraction  in  a  collection 
of  other  museum  pieces,  freaks  and  curiosities).  We  cannot 
boast  of  having  discovered  Triggs  (meaning  this  plaintiff),  for 
he  was  born  great,  discovered  himself  early,  and  has  a  just  ap- 
preciation of  the  value  of  this  discovery  (meaning  that  plaintiff 
in  his  work  is  governed  by  personal  conceit,  or  an  inflated  idea 
of  his  own  importance,  and  of  the  value  of  his  work  in  the 
University  of  Chicago).  But  in  our  humble  way  we  have 
helped  communicate  him  (meaning  plaintiff)  to  the  world, 
assisted  in  his  effusion  and  diffusion  and  beckoned  reverent 
millions  to  his  shrine.  We  have  joyed  to  see  him  (meaning 
this  plaintiff)  perform  three  heroic  labors,  viz. :  1.  'Knock  out' 
old  Whittier  and  Longfellow;  2.  'Do  up'  the  hymn-writers; 
3.  'Name  his  baby  at  the  end  of  a  year  of  solemn  consultatron' 
(meaning  and  intending  to  charge  that  plaintiff  in  his  profes- 
sion and  in  his  position  as  an  instructor  in  the  Department  of 
English  at  tlie  University  of  Chicago,  had  little  or  no  regard 
for  the  value  of  the  writings  of  the  established  poets,  Wliittier 
and  Longfellow,  or  the  writers  of  hymns,  and  intending  to  place 
him  in  a  ridiculous  and  odious  attitude  by  a  reference  to  his 
private  life  and  domestic  affairs).  But  these  achievements  are 
only  the  bright  beginning  of  a  long  course  of  halcyon  and 
vociferous  proceedings.  As  yet.  Professor  Triggs  is  but  in 
the  bud  (meaning  and  intending  this  plaintiff  and  meaning  and 
intending. to  place  him  in  a  ridiculous  and  odious  position).     He 
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(meaning  this  plaintiff)  came  near  blossoming  the  other  day, 
and  the  English  drama  would  have  blossomed  with  him.  A 
firm  which  is  to  produce  *Eomeo  and  Juliet'  offered  him  seven 
hundred  dollars  a  week  to  be  the  'advance  agent*  of  the  show 
and  to  'work  up  enthusiasm  by  lecturing.'  Professor  Triggs 
(meaning  this  plaintiff)  was  compelled  to  decline  the  offer,  but 
the  terms  of  his  refusal  show  that  it  is  not  absolute,  and  that 
'some  day'  as  the  melodramas  cry,  he  will  illuminate  Shake- 
speare, dramatic  literature  and  the  public  mind:  'I  regret  my 
inability  at  this  time  to  take  advantage  of  this  opportunity, 
for  the  plan  proposed  seems  to  me  to  be  an  excellent  one.  I 
would  regard  it,  from  my  point  of  view,  as  an  educational  op- 
portunity. It  would  gratify  me  to  be  able  to  present  my  views 
on  drama,  on  Shakespeare,  and  on  this  particular  play  to 
audiences  that  would  gather  together  from  a  serious  interest 
in  the  drama  itself.  This  would  be  a  form  of  "university 
extension''  not  hitherto  tried,  and  which  should  be  attended 
with  good  educational  results — such  as  I  would  desire  and 
such  also  as  I  assume  you  would  desire.'  The  nap  is  worn  off 
the  phrase  'university  extension.'  What  Professor  Triggs  (mean- 
ing this  plaintiff)  proposes  and  the  country  hungers  for  is 
Triggs  (meaning  this  plaintiff)  'extension.'  He  must  not  give 
up  to  Chicago  what  was  meant  for  mankind.  His  views  on 
any  subject  are  impressive,  but  on  Shakespeare  they  would 
be  as  authoritative  and  final  as  it  is  his  genius  to  be.  As  we 
have  watched  him  (meaning  this  plaintiff)  swatting  Whittier 
and  Longfellow,  we  have  felt  like  yelling:  'What  art  thou 
drawn  among  these  heartless  hinds?'  (Meaning  and  intend- 
ing to  ridicule  and  disgrace  this  plaintiff  by  placing  him  in  a 
ridiculous  and  odious  position  with  his  associates  in  the  De- 
partment of  English  at  the  University  of  Chicago  and  among 
I'Jnglish  critics  generally.  The  professor  (meaning  this  plain- 
tiff) should  take  a  man  more  nearly  of  his  size.  The  Shakespeare 
legend  should  be  allowed  to  delude  no  more.  Professor  Triggs 
(meaning  this  plaintiff)  can  be  depended  upon  to  reduce 
this  man  Shakespeare  to  his  natural  proportions,  club  the 
sawdust  out  of  that  wax  'figger'  of  literature  and  preach  to 
eager  multitudes  the  superiority  of  the  modern  playvsTights, 
with  all  the  modern  improvements  (meaning  and  intending  to 
ridicule  and  disgrace  this  plaintiff  by  placing  him  in  a  ridic- 
ulous, odious  and  contemptible  position,  and  by  attacking  him 
in  his  position  as  an  instructor  in  the  Department  of  English, 
and  as  a  critic  and  writer  of  English  generally).  The  so-called 
poetry  and  imagination  visible  in  this  Stratford  Charlatan's 
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plays  must  be  torn  out,  deracinated,  the  fellow  (meaning  this 
plaintiff)  would  call  it,  in  his  fustian  style  (meaning  this  plain- 
tiff, and  meaning  and  intending  to  charge  that  this  plaintiff 
in  his  lectures  refers  to  Shakespeare  in  a  derogatory  way  and  as 
a  charlatan  play-writer  and  dramatist,  and  that  the  plaintiff  in 
his  criticisms  and  in  his  lectures  before  the  students  of  the 
University  of  Chicago  would  advise  a  change  in  the  poetry 
and  imagination  of  Shakespeare,  and  would  have  the  pre- 
sumption to  insert  his  own  style,  which  defendant  charges  is 
a  fustian  style,  meaning  inflated,  bombastic,  pompous  and 
turgid,  and  thereby  defendant  attacks  plaintiff  in  his  profes- 
sion and  in  his  position  as  a  writer  and  lecturer,  and  attempts 
to  place  him  in  a  ridiculous,  odious  and  contemptible  position). 
If  tliese  plays  are  to  be  put  upon  the  stage,  they  must  be 
rewritten;  and  Professor  Triggs  (meaning  this  plaintiff)  is 
the  destined  rewriter,  amender  and  reviser.  The  sapless  old- 
fashioned  rhetoric  must  be  cut  down.  The  fresh  and  natural 
contemporary  tongue,  pure  Triggsian,  must  be  substituted. 
For  example,  who  can  read  with  patience  these  tinsel  lines? 
*Madam,  an  hour  before  the  worshipped  sun  peered  forth  the 
golden  window  of  the  east,  a  troubled  mind  drave  me  to  walk 
abroad.'  This  must  be  translated  into  Triggsian  (meaning  the 
literary  style  of  writing  of  this  plaintiff)  somewliat  like  this: 
'Say,  lady,  an  hour  before  sun-up  I  was  feeling  wormy  and  took 
a  walk  around  the  block'  (meaning  this  plaintiff,  and  mean- 
ing and  intending  to  charge  this  plaintiff  with  a  gross,  il- 
literate and  uncultivated  style  of  address  and  writing,  and 
intending  to  place  this  plaintiff  in  a  ridiculous,  odious  and 
contemptible  position,  and  to  make  him  an  object  of  ridicule 
and  derision).     Here  is  more   Shakespearian   rubbish: 

*0,  she  doth  teach  the  torches  to  burn  bright ! 

Her  beauty  hangs  upon  the  cheek  of  night. 

As  a  rich  jewel  in  an  Ethiop's  ear.' 
How  much  more  forcible  in  clear  concise  Triggsian:  'Say, 
she's  a  peach!  A  bird!'  (Meaning  this  plaintiff,  and  mean- 
ing and  intending  to  charge  this  plaintiff  with  a  gross,  illiter- 
ate and  uncultivated  style  of  address  and  writing,  and  intending 
to  place  this  plaintiff  in  a  ridiculous,  odious  and  contemptible 
position,  and  to  make  him  an  object  of  ridicule  and  derision.) 
Hear  'Pop'  Capulet  drivel :  'Go  to,  go  to,  You  are  a  saucy 
boy!'  In  the  Oscar  (meaning  this  plaintiff)  dialect,  this  is 
this:  'Come  off,  kid.  You're  too  fresh.'  (Meaning  this 
plaintiff,  and  meaning  and  intending  to  charge  this  plaintiff 
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with  a  gross,  illiterate  and  uncultivated  style  of  address  and 
writing,  and  intending  to  place  this  plaintiff  in  a  ridiculous, 
odious  and  contemptible  position,  and  to  make  him  an  object 
of  ridicule  and  derision.)  Compare  the  dropsical  highfalutin: 
^Night's  candles  are  burnt  out,  and  jocund  day 
Stands  tiptoe  on  the  misty  mountain's  tops,' 
with  the  time-saving  Triggsian  version:  'I  hear  the  milk- 
man.' (Meaning  this  plaintiff,  and  meaning  and  intending  to 
charge  this  plaintiff  with  a  gross,  illiterate  and  uncultivated 
style  of  address  in  writing,  and  intending  to  place  this  plain- 
tiff in  a  ridiculous,  odious  and  contemptible  position,  and  to 
make  him  an  object  of  ridicule  and  derision.)  The  downfall 
of  Shakespeare  is  only  a  matter  of  time  and  Triggs  (meaning 
this  plaintiff,  and  meaning  and  intending  to  charge  that  a 
continuation  of'  the  lecture  work  of  this  plaintiff  at  the 
University  of  Chicago  will  end  in  the  revulsion  of  sentiment 
against  the  writings  of  the  famous  Shakespeare,  and  intend- 
ing to  place  this  plaintiff  in  an  odious  and  contemptible  posi- 
tion among  all  lovers  of  the  writings  of  Shakespeare  and  with 
the  public  generally).  Carnegie  ought  to  endow  Triggs 
(meaning  the  plaintiff).  Oscar  Hammerstein  ought  to  drama- 
tize Triggs  (meaning  this  plaintiff).  Triggs  is  the  hope,  and 
soon  will  be  the  pride,  of  the  stage.  He  ought  to  have  not  less 
than  seven  thousand  dollars  a  week  for  fifty-three  weeks  a  year 
(meaning  to  cast  a  slur  on  the  literary  attainments,  and  intend- 
ing to  ridicule,  deride,  scoff  at  and  denoimce  the  high  literary 
character  and  the  unquestioned  ability  of  this  plaintiff,  and  to 
attack  him  in  his  profession  as  a  lecturer  and  writer  at  the 
I^niversity  of  Chicago,  and  to  bring  about  his  removal  from 
his  official  position  and  from  his  high  standing  with  the  public 
generally) ." 

The  complaint  was  demurred  to,  but  an  interlocutory  judg- 
ment was  given  in  the  trial  court  overruling  the  demurrer. 
From  this  an  appeal  was  taken  to  the  appellate  dirision  of  the 
supreme  court  of  the  first  judicial  district,  which  reversed  the 
judgment,  but  gave  leave  to  appeal  from  the  order  of  reversal, 
certifying  that  a  question  of  law  had  arisen  which  ought  to  be 
reviewed  by  the  court  of  appeals,  and  that  such  question  was, 
"Does  the  complaint  state  facts  sufficient  to  constitute  a  cause 
of  action?" 

Otto  T.  Hess  and  James  W.  Osborne,  for  the  appellant. 

Franklin  Bartlett,  for  the  respondent. 
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i«3  MARTIN",  J.  This  action  was  for  libel.  The  defend- 
ant demurred  to  the  complaint  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  By  inter- 
posing a  demurrer  upon  that  ground,  all  the  facts  alleged  in 
the  complaint  or  which  can  by  reasonable  and  fair  intendment 
be  implied  from  the  allegations  thereof,  are  deemed  admitted: 
Marie  v.  Garrison,  83  N.  Y.  14;  Sanders  v.  Soutter,  126  N.  Y. 
193,  195,  27  N.  E.  263;  Ahrens  v.  Jones,  169  N.  Y.  555,  559, 
88  Am .  St .  Rep .  620,  62  N.  E.  6(i6. 

A  written  or  printed  statement  or  article  published  of  or 
concerning  another  which  is  false  and  tends  to  injure  his  reputa- 
tion, and  thereby  expose  him  to  public  hatred,  contempt,  scorn, 
obloquy  or  shame,  is  libelous  per  se :  Riggs  v.  Denniston,  3  Johns. 
Cas.  198,  2  Am.  Dec.  145;  Steele  v.  Southwick,  9  Johns.  214; 
Van  Ness  v.  Hamilton,  19  Johns.  349,  367;  Root  v.  King,  7 
Cow.  613;  Cooper  v.  Greeley,  1  Denio,  347;  Shelby  v.  Sun  Triiit- 
ing  etc.  Assn.,  38  Hun,  474;  affirmed,  109  N.  Y.  611,  3  5  N.  E. 
895;  McFadden  v.  Morning  Journal  Assn.,  28  App.  Div.  508, 
51  N.  Y.  Supp.  275;  Bergmann  v.  Jones,  94  N.  Y.  51,  64; 
Moore  v.  Francis,  121  N.  Y.  199,  18  Am.  St.  Rep.  810,  23  N. 
E.  1127.  8  L.  R.  A.  214;  Morey  v.  Morning  Journal  Assn.,  123 
N.  Y.  207,  20  Am.  St.  Rep.  730,  25  N.  E.  161,  i1  L.  R.  A.  621 ; 
Mattice  v.  Wilcox,  147  N.  Y.  624,  42  N.  E.  270;  Gates  v.  New 
York  Recorder  Co.,  155  N.  Y.  228,  49  N.  E.  769;  Morrison  v. 
Smith,  177  N.  Y.  366,  69  N.  E.  725. 

When  the  articles  published  by  the  defendant  of  and  con- 
cerning the  plaintiff  are  read  in  the  light  of  the  foregoing 
principles  of  law,  it  becomes  obvious,  we  think,  that  they  were 
libelous  per  se.  It  seems  impossible  for  any  fair-minded  per- 
son to  read  the  articles  alleged  in  the  complaint  without  reach- 
ing the  conclusion  that  they  were  not  only  intended,  but  ^^^  nec- 
essarily calculated,  to  injure  the  plaintiff's  reputation  and  to 
expose  him  to  public  contempt,  ridicule  or  shame. 

It  is  contended  by  the  respondent  that  the  articles  pub- 
lished were  a  mere  comment  or  criticism  of  matters  of  public 
interest  and  concern,  and  hence  were  privileged.  While  every- 
one has  a  right  to  comment  on  matters  of  public  interest, 
so  long  as  one  does  so  fairly,  with  an  honest  purpose,  and  not 
intemperately  and  maliciously,  although  the  publication  is  made 
to  the  general  public  by  means  of  a  newspaper,  yet,  what  is 
])rivileged  is  criticism,  not  other  defamatory  statements,  and 
if  a  person  takes  upon  himself  to  allege  matters  otherwise  ac- 
tionable, he  will  not  be  privileged,  however  honest  his  motives, 
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if  those  allegations  are  not  tme.  When  a  publisher  goes  be- 
yond the  limits  of  fair  criticism,  his  language  passes  into  the 
region  of  libel,  and  the  question  whether  those  limits  have  been 
transcended  may  become  a  question  of  law  hut  ordinarily  pre- 
sents a  question  for  the  jury :  Fay  v.  Harrington,  176  Mass.  270, 
57  N".  E.  369.  It  is  true  that  an  author  when  he  places  his 
work  before  the  public  invites  criticism,  and  however  hostile 
it  may  be,  the  critic  is  not  liable  for  libel,  provided  he  makes  no 
misstatements  of  material  facts  contained  in  the  writing  and 
does  not  go  out  of  his  way  to  attack  the  author.  The  critic, 
must,  however,  confine  himself  to  criticism  and  not  make  it  the 
veil  for  personal  censure,  nor  allow  himself  to  run  into  reckless 
and  unfair  attacks  merely  for  the  purpose  of  exercising  his 
power  of  denunciation.  If,  under  the  pretext  of  criticising  a 
literary  production  or  the  acts  of  one  occupying  a  public  posi- 
tion, the  critic  takes  an  opportunity  to  attack  the  author  or  oc- 
cupant, he  will  be  liable  in  an  action  for  libel :  Cooper  v.  Stone, 
24  Wend.  434;  Mattice  v.  Wilcox,  71  Hun,  485,  488,  24  N.  Y. 
Supp.  1147;  affirmed,  147  N.  Y.  624,  42  N.  E.  270;  Hamilton 
v.  Eno,  81  N.  Y.  116.  Moreover,  it  is  difficult  to  perceive 
how  this  privilege  can  be  tried  on  demurrer,  as  the  question 
whether  the  criticism  was  fair  and  just  or  willfully  assailed  the 
reputation  of  the  plaintiff  would  be  for  the  jury.  In  this  case 
it  is  obvious  that  the  articles  complained  of  go  far  beyond  the 
field  of  fair  and  honest  criticism,  and  are  ^^^  attempts  to  por- 
tray the  plaintiff  in  a  ridiculous  light.  As  was  in  effect  said 
by  the  learned  judge  in  the  dissenting  opinion  below:  The 
articles  complained  of  represent  the  plaintiff  as  illiterate,  un- 
cultivated, coarse  and  vulgar;  and  his  ideas  as  sensational,  ab- 
surd and  foolish.  They  also  represent  him  as  egotistical  and  con- 
ceited in  the  extreme  and  convey  the  impression  that  he  makes 
himself  ridiculous  both  in  his  method  of  instruction  and  by  his 
public  lectures.  They  also  ridicule  his  private  life  by  charging 
that  he  was  unable  to  select  a  name  for  his  baby  until  after  a 
year  of  solemn  deliberation.  In  short  they  affect  to  represent 
him  as  a  presumptuous  literary  freak.  These  representation? 
concerning  his  personal  characteristics  were  not  within  the 
boimds  of  fair  and  honest  criticism,  and  are  clearly  libelous 
per  se. 

It  is  likewise  claimed  by  the  respondent  that  these  articles 
were  written  in  jest,  and  hence  that  it  is  not  liable  to  the 
plaintiff  for  the  injur}-  he  has  sustained.  It  is,  perhaps,  possible 
that  the  defendant  published  the  articles  in  question  as  a  jest, 
yet  they  do  not  disclose  that,  but  are  a  scathing  denunciation, 
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.  .ridiculing  the  plaintiff.  If,  however,  they  can  be  regarded  as 
having  been  published  as  a  jest,  then  it  should  be  said  that 
however  desirable  it  may  be  that  the  readers  of  and  the  writers 
for  the  public  prints  shall  be  amused,  it  is  manifest  that  neither 
such  readers  or  writers  should  be  furnished  such  amusement 
at  the  expense  of  the  reputation  or  business  of  another..  In 
the  language  of  Joy,  C.  B. :  "The  principle  is  clear  that  a 
person  shall  not  be  allowed  to  murder  another's  reputation  in 
jest";  or,  in  the  words  of  Smith,  B.,  in  the  same  case:  "If  a 
man  in  jest  conveys  a  serious  imputation,  he  jests  at  his  peril": 
Donoghue  v.  Hayes  (1831),  Hayes,  265,  266.  We  are  of  the 
opinion  that  one  assaulting  the  reputation  or  business  of  another 
in;  a  public  newspaper  cannot  justify  it  upon  the  ground  that  it 
was  a  mere  jest,  unless  it  is  perfectly  manifest  from  the  language 
employed  that  it  could  in  no  respect  be  regarded  as  an  attack 
upon  the  reputation  or  business  of  the  person  to  whom  it  re- 
lated. 

The  single  purpose  of  the  rule  permitting  fair  and  honest 
i5«  criticism  is  that  it  promotes  the  public  good,  enables  the 
people  to  discern  right  from  wrong,  encourages  merit,  and  firmly 
condemns  and  exposes  tlie  charlatan  and  the  cheat,  and  hence 
is  based  upon  public  policy.  The  distinction  between  criticism 
and  defamation  is  that  criticism  deals  only  with  such  things  as 
invite  public  attention  or  call  for  public  comment,  and  does 
not  follow  a  public  man  into  his  private  life  or  pry  into  his 
domestic  concerns.  It  never  attacks  the  individual,  but  only 
his  work.  A  true  critic  never  indulges  in  personalities,  but 
confines  himself  to  the  merits  of  the  subject  matter,  and  never 
takes  advantage  of  the  occasion  to  attain  any  other  object  be- 
yond the  fair  discussion  of  matters  of  public  interest  and  the 
judicious  guidance  of  the  public  taste.  The  articles  in  question 
come  far  short  of  falling  within  the  line  of  true  criticism,  but 
are  clearly  defamatory  in  character  and  are  libelous  per  se. 

It  follows  that  the  order  of  the  appellate  division  and  the 
interlocutory  judgment  entered  thereon  reversing  the  inter- 
locutory judgment  of  the  special  term  should  be -reversed,  the 
judgment  of  the  special  term  affirmed,  with  costs  to  the  appel- 
lant in  all  the  courts,  and  the  question  certified  answered  in  the 
affirmative. 

Parker,  C.  J.,  Bartlett,  Vann,  Cullen  and  Werner,  JJ.,  concur. 

O'Brien,  J.,  absent. 

Order  reversed,  etc. 
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Neicspaper  Libel  is  the  subject  of  a  note  to  McAllister  v.  Detroit 
Free  Press  Co.,  15  Am.  St.  Eep.  333-369.  The  extent  to  which  the 
editor  of  a  newspaper  may  criticise  a  public  performance  is  dis- 
cussed in  Cherry  v.  Des  Moines  Leader,  114  Iowa,  298,  89  Am.  St. 
Rep.  365.  The  extent  to  which  he  may  criticise  a  book  is  discussed 
in  Bowling  V,  Livingston,  108  Mich.  321,  62  Am,  St.  Eep.  702.  And 
the  distinction  between  criticism  and  defamation  is  discussed  in 
State  V.  Shepherd,  177  Mo.  205,  99  Am.  St.  Eep.  624,  That  published 
words  are  actionable  which  directly  tend  to  the  prejudice  or  injury, 
of  anyone  in  his  office,  profession,  trade  or  business,  and  which  if 
true  would  render  him  unworthy  of  employment,  see  Williams  v. 
Davenport,  42  Minn,  393,  18  Am.  St.  Eep.  519;  Krug  v.  Pitass,  162 
N.  Y,  154,  76  Am.  St.  Eep.  317. 


NATIONAL  BROADWAY  BANK  v.  SAMPSON. 

[179  N.  Y.  213,  71  N.  E.  766.] 

ATTACHMENT  of  Indebtedness  Due  from  a  Nonresident  Part- 
nership.— The  service  of  an  attachment  on  a  resident  partner  of  a 
nonresident  partnership,  where  the  debt  is  not  due  from  a  resident 
of  the  state,  does  not  create  any  liability  against  the  nonresident 
members  of  such  firm.     (p.  854.) 

JUEISDICTION, — In  an  Attachment  Proceeding,  the  Ecs  must 
be  within  the  jurisdiction  of  the  court  issuing  the  process  in  order  to 
confer  jurisdiction,     (p.  854,) 

ATTACHMENT— Situs  of  Debt  for  the  Purpose  of, — A  debt 
due  from  one  nonresident  to  another  has  no  situs  in  this  state  for 
the  purpose  of  attachment,  and  if  it  is  a  debt  due  from  a  partner- 
ship, one  member  of  which  resides  in  this  state,  it  has  no  situs  here 
for  the  purpose  of  attachment  against  members  of  the  firm  who  re- 
side elsewhere,     (p.  856,) 

ATTACHMENT  of  Debt  Due  from  a  Nonresident  Temporarily 
Within  the  State. — If  a  debt  is  due  from  one  nonresident  to  another, 
the  fact  that  the  former  is  temporarily  within  the  state  does  not  give 
it  a  situs  here  for  the  purpose  of  attachment,  and  a  writ  of  attach- 
ment served  on  him  within  this  state  does  not  create  any  personal 
liability  against  him.     (p.  857.) 

Action  by  the  sheriff  of  the  city  and  county  of  New 
York  and  the  National  Broadway  Bank  to  recover  an  indebted- 
ness due  from  the  firm  of  0.  H.  Sampson  &  Company  to  the 
Bennett  Manufacturing  Company,  a  corporation.  The  Central 
National  Bank  was  made  a  party  defendant,  because  it  claimed 
to  have  attached  the  same  indebtedness,  but  refused  to  join  as 
a  party  plaintiff.  The  Bennett  Manufacturing  Company  was 
a  corporation  of  Massachusetts,  and  the  firm  of  0.  H.  Sampson 
&  Company  was  a  limited  partnership  organized  in  the  same 
state,  having  four  general  partners,  of  whom  three  resided  in 
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Massacnusetts  and  one,  Eugene  H.  Sampson,  in  New  York.  It 
had  a  special  partner,  William  A.  Slater,  residing  in  Connecticut. 
The  principal  place  of  business  of  the  firm  was  in  Boston,  but 
it  for  some  time  had  a  branch  office  in  New  York.  On  April 
15,  1897,  it  went  into  liquidation  and  gave  up  its  branch  office, 
and  thereafter  had  no  office  or  property  in  the  state.  The  deal- 
ings between  the  corporation  and  the  partnership  took  place  in 
Massachusetts.  On  the  day  that  the  partnership  closed  its  New 
York  office,  a  bill  was  filed  against  the  corporation  in  Massachu- 
setts alleging  its  insolvency,  and  receivers  of  its  property  were 
appointed.  Four  days  later  an  action  was  brought  by  the  de- 
fendant bank  against  the  corporation  in  New  York,  and  an  at- 
tachment was  issued  and  served  on  the  defendants,  Charles  E. 
and  Eugene  H.  Sampson.  On  the  following  day  an  action  was 
commenced  by  the  plaintiff  bank  against  the  same  corporation, 
and  an  attachment  issued  and  was  served  on  the  defendant 
Eugene  H.  Sampson,  During  the  pendency  of  the  action  he 
died  and  there  was  no  revivor  against  his  personal  repre- 
sentatives. When  the  action  came  on  for  trial,  Charles  E.  Samp- 
son was  the  only  member  of  the  firm  before  the  court,  and  against 
him  it  directed  a  verdict  to  be  entered  for  the  benefit  of  the 
plaintiff  and  the  defendant  banks  for  the  amounts  of  indebted- 
ness due  to  them  respectively  from  the  corporation.  This  direc- 
tion was  excepted  to  by  Charles  E.  Sampson,  and  the  exception 
was  sustained  by  the  appellate  division  of  the  supreme  court,  and 
a  new  trial  ordered.  The  plaintiff  and  defendant  banks  then 
appealed  to  the  court  of  appeals. 

Edward  Bruce  Hill,  for  the  plaintiffs,  appellants. 

George  A.  Strong,  for  the  defendant,  appellant. 

Charles  E.  Hughes  and  Arthur  C.  Rounds,  for  the  respondent. 

**®  MARTIN,  J.  This  action  was  brought  in  aid  of  an  at- 
tachment issued  against  the  property  of  the  Bennett  Manufactur- 
ing Corporation,  which  was  organized  under  the  la.w8  of,  and 
whose  principal  place  of  business  was  in,  the  state  of' Massachu- 
setts. It  was  based  upon  the  provisions  of  the  Code  of  Procedure 
relating  to  attachments  and  to  actions  to  recover  attached  de- 
mands, and  was  instituted  in  pursuance  of  leave  by  the  supreme 
court  granted  under  the  provisions  of  section  677.  The  sum- 
mons in  the  present  action  was  personally  ^^^  served  in  this 
state  upon  the  defendants,  Eugene  H.  Sampson,  Charles  E. 
Sampson  and  the  defendant  bank,  so  that  the  court  obviously  ac- 
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quired  jurisdiction  herein  of  the  persons  of  such  defendants. 
The  defendant  bank  was  made  a  party  defendant  in 
this  action  on  the  ground  that  it  was  an  attachment  creditor  and 
refused  to  join  as  plaintiff.  The  defendants,  Eugene  H.  and 
Charles  E.  Sampson,  were  made  parties  defendant  on  the  theory 
that  they  or  the  firm  of  which  they  were  general  partners  were 
indebted  to  the  Bennett  corporation,  and  that  such  debt  had  been 
properly  attached  under  and  by  virtue  of  attachments  which 
were  issued  in  actions  brought  by  the  plaintiff  and  defendant 
banks  against  the  Bennett  Manufacturing  Corporation.  Thus, 
although  there  is  no  question  as  to  the  court's  jurisdiction  in 
this  action  of  the  person  of  the  defendant,  Charles  E.  Sampson, 
against  whom  alone  the  judgment  was  directed  by  the  trial 
court,  yet  a  more  serious  question  is  whether,  when  this  action 
was  tried,  there  existed  any  valid  lien  upon,  or  attachment  of, 
the  debt  which  the  firm  of  0.  H.  Sampson  &  Co.  formerly  owed 
to  the  Bennett  corporation. 

The  grounds  upon  which  the  respondent  seeks  to  uphold  the 
decision  of  the  learned  appellate  division  which  reversed  the 
judgment  against  the  defendant,  Charles  E.  Sampson,  and 
which  are  controverted  by  the  appellants,  are:  1.  That  the  in- 
debtedness of  the  firm  of  0.  H.  Sampson  &  Co.,  or  the  liability 
of  the  defendant,  Charles  E.  Sampson,  therefor  to  the  Bennett 
Manufacturing  Corporation  had  no  situs  within  the  state  of 
New  York,  and  that  the  service  of  copies  of  the  warrants  of 
attachment  upon  Eugene  H.  Sampson  did  not  constitute  a  levy 
upon  the  indebtedness  of  the  firm  as  against  the  nonresident 
partners,  nor  afford  a  basis  for  a  recovery  in  this  action  against 
the  defendant,  Charles  E.  Sampson;  2.  That  the  liability  of 
the  nonresident  defendant,  Charles  E.  Sampson,  to  the  Bennett 
Manufacturing  Company,  a  foreign  corporation,  not  being 
within  the  state,  the  court  had  no  jurisdiction  to  attach  it  at 
the  suit  of  the  Central  National  Bank,  and  that  the  service  upon 
him  of  a  copy  of  its  warrant  of  attachment  ^^^  was  ineffectual 
for  that  purpose ;  3.  That  the  indebtedness  of  the  firm  of  0.  H. 
Sampson  &  Co.  to  the  Bennett  Manufacturing  Corporation  had 
its  situs  in  the  state  of  Massachusetts,  and  having  been  im- 
pounded by  a  court  of  that  state  before  the  alleged  levies,  was 
not  subject  to  attachment  here;  and  4.  That  the  notice  accom- 
panying the  warrants  of  attachment  was  insufficient. 

We  shall  discuss  only  the  first  two  of  these  propositions,  as 
with  our  views  they  are  decisive  of  the  case,  thus  rendering  a 
consideration  of  the  questions  of  the  effect  of  the  appointment 
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of  receivers  of  the  Bennett  corporation  in  the  state  of  Masai- 
ohusctts,  and  of  the  sufficiency  of  the  notices  accompanying  the 
Avarrants  of  attachment,  wholly  unnecessary. 

In  discussing  these  propositions  it  should  be  borne  in  mind 
that  no  question  is  involved  as  to  the  jurisdiction  of  the  court 
of  the  person  of  the  defendant,  Charles  E.  Sampson,  in  the  case 
at  bar.  Conceding,  as  claimed  by  the  appellants,  that  each 
J^artner  owed  all  the  debts  of  the  firm,  and  that  the  service  of  a 
copy  of  the  warrants  of  attachment  upon  Eugene  H.  Sampson, 
one  of  the  partners  residing  in  this  state,  effected  a  legal  attach- 
ment upon  the  debt  owing  by  him  as  such  partner  to  the  Bennett 
corporation,  the  question  is  whether  such  attachment  rendered 
the  defendant,  Charles  E.  Sampson,  liable  therefor  in  this  action, 
and  also  whether  such  liability  was  effected  by  the  service  of  such 
warrant  upon  him  when  he  was  a  nonresident  and  only  tempo- 
rarily within  the  state.  Thus,  the  first  inquiry  is :  Did  the  ser- 
vice of  the  warrants  of  attachment  upon  Eugene  H.  Sampson, 
one  of  the  partners,  constitute  a  levy  upon  or  attachment  of 
the  indebtedness  owing  by  that  firm  so  as  to  bind  his  copartner, 
who  was  a  nonresident,  and  thus  make  him  personally  liable 
therefor?  To  charge  Charles  E.  Sampson  by  virtue  of  such 
service  involves  the  conclusion  that  the  attacliment  not  only  cre- 
ated a  lien  upon  the  indebtedness  of  Eugene  H.  Sampson  as  a 
member  of  the  firm,  but  also  created  a  liability  therefor  against 
each  of  the  nonresident  members  of  that  firm  as  well.  We  think 
no  such  liability  as  against  the  defendant,  Charles  E.  Sampson, 
^***  or  the  other  nonresident  members  of  the  firm  resulted  from 
such  service  of  the  attachment. 

Although  it  be  admitted  that  the  debt  owing  the  Bennett  cor- 
poration by  Eugene  H.  Sampson,  a  resident  of  this  state,  had 
its  situs  here  and  was  subject  to  attachment,  yet  the  fact  that 
the  debt  of  Eugene  was  attached  cannot  be  held  to  have  operated 
as  an  attachment  of  the  debt  of  Charles  or  to  have  in  any  way 
made  him  liable  therefor  in  this  action. 

Attachment  suits  are  in  the  nature  of  actions  in  rem,  and  are 
especially  so  when  they  proceed  without  jurisdiction  of  the  per- 
son of  the  debtor  in  the  attachment  suit.  No  state  can  subject 
to  its  laws  either  real  or  personal  property  which  is  out  of  its 
jurisdiction.  It  is  fundamental  that  in  an  attachment  proceed- 
ing the  res  must  be  within  the  jurisdiction  of  the  court  issuing 
the  process  in  order  to  confer  jurisdiction :  Plimpton  y.  Bige- 
low,  93  N.  Y.  593,  596.  In  discussing  the  question  involved  in 
that  case,  Judge  Andrews  said :  "In  the  case  of  tangible  prop- 
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erty,  capable  of  actual  manucaption,  it  must  have  an  actual  situs 
within  the  jurisdiction.  But  credits,  choses  in  action  and  other 
intangible  interests  are  made  by  statute  susceptible  of  seizure 
by  attachment.  The  same  principle,  however,  applies  in  this 
case,  as  in  the  other,  the  res,  that  is  the  intangible  right  or  in- 
terest, to  be  subject  to  the  attachment  must  be  within  the  juris- 
diction  Where    the    defendant,  who    owns  a  credit,    is 

within  the  jurisdiction,  there  is  no  difficulty  through  proceed- 
ings in  personam  in  reaching  and  applying  it  in  discharge  of 
his  debt  to  the  plaintiff.  But  where  he  is  out  of  the  jurisdiction, 
and  the  debt  or  duty  owing  to  him,  or  the  right  he  possesses  ex- 
ists against  some  person  within  the  jurisdiction,  attachment 
laws  fasten  upon  that  circumstance,  and  by  notice  to  the  debtor 
or  person  owing  the  duty  or  representing  the  right,  impound 
the  debt,  duty  or  right,  to  answer  the  obligation  which  the  at- 
tachment proceeding  is  instituted  to  enforce.  In  the  case  sup- 
posed the  debt,  duty  or  right,  for  the  purpose  of  attachment 
proceedings  is  deemed  to  have  its  situs  or  locality  in  the  juris- 
diction." 2-^  But  where  neither  the  debtor  nor  the  creditor  re- 
sides in  the  state  the  rule  is  otherwise.  Thus,  in  that  case, 
which  related  to  the  stock  of  a  corporation,  it  was  said:  "It 
seems  impossible  to  regard  the  stock  of  a  corporation  as  being 
present  for  the  purpose  of  judicial  proceedings,  except  at  one 
of  two  places,  viz.,  the  place  of  residence  of  the  owner,  or  the 
place  of  the  residence  of  the  corporation We  are,  there- 
fore, of  the  opinion,  that  the  fundamental  condition  of  attach- 
ment proceedings,  that  the  res  must  be  within  the  jurisdiction 
of  the  court  in  order  to  an  effectual  seizure,  is  not  answered  in 
respect  to  shares  in  a  foreign  corporation  by  the  presence  here 
of  its  officers,  or  by  the  fact  that  the  corporation  has  property 
and  is  transacting  business  here." 

In  Douglass  v.  Phenix  Ins.  Co.,  138  N.Y.  209,  219,  34  Am.  St. 
«ep.  448,  33  N.  E.  938,  20  L.  R.  A.  118,  the  same  judge  said : 
"But  it  is  a  fundamental  rule  that  in  attachment  proceedings 
tlie  res  must  be  within  the  jurisdiction  of  the  court  issuing  the 
process,  in  order  to  confer  jurisdiction :  Plimpton  v.  Bigelow,  93 
N.  Y.  593.  In  the  case  of  movables  their  seizure  under  the  at- 
tachment shows  that  their  actual  situs  is  within  the  jurisdiction. 
But  in  respect  to  intanigible  interests,  debts,  choses  in  action, 
bonds,  notes,  accounts,  interests  in  corporate  stocks  and  things 
of  a  similar  nature,  the  qiiestion  whether  the  res  is  within  tiie 
jurisdiction  of  the  sovereignty,  where  the  process  is  issued,  is 
not  so  readily    determined.     The  general    rule  is  well  settled 


856  American  State  Reports^  Vol.  103.     [New  York, 

that  the  situs  of  debts  and  obligations  is  at  the  domicile  of  the 
creditor.  But  the  attachment  laws  of  our  own  and  of  other 
states  recognize  the  right  of  a  creditor  of  a  nonresident  to  attach 
a  debt  or  credit  owing  or  due  to  him  by  a  person  within  the  ju- 
risdiction where  the  attachment  issues,  and  to  this  extent  the 
principle  has  been  sanctioned  that  the  laws  of  a  state,  for  the 
purposes  of  attachment  proceedings,  may  fix  the  situs  of  a  debt 
at  the  domicile  of  the  debtor :  Embree  v.  Hanna,  5  Johns.  101 ; 

Williams  v.  Ingersoll,  89  N.  Y.  508,  526 If  the  laws  of 

Massachusetts  go  to  the  extent  claimed,  and  assume  to  author- 
ize attachment  proceedings  to  seize  a  credit  owing  to  a  resident 
of  this  state,  when  neither  ^^■*  the  debtor  nor  creditor  are 
within  the  jurisdiction,  this  state  is  not,  we  think,  bound  to  rec- 
ognize them." 

That  case  was  followed  by  the  appellate  division  in  Carr  v. 
Corcoran,  44  App.  Div.  97,  99,  60  N.  Y.  Supp.  736,  where  it  was 
expressly  held  that  an  attachment  of  a  debt  could  only  be  ef- 
fected as  against  the  creditor  by  service  upon  the  debtor  when 
he  was  domiciled  within  the  state;  that  in  such  case  the  res  of 
the  debt  was  at  the  domicile  of  the  debtor,  and  that  the  court 
could  not  obtain  jurisdiction  by  service  upon  a  nonresident 
debtor  who  at  the  time  was  temporarily  sojourning  here. 
"The  debtor  being  a  nonresident  and  the  creditor  being  a  non- 
resident, there  would  be  nothing  for  the  court  to  take  hold  of." 

The  principle  applicable  to  the  question  of  jurisdiction  of  the 
person  and  of  the  res  is  briefly  stated  by  Judge  O'Brien,  in 
Ward  V.  Boyce,  152  N.  Y.  191,  196,  46  N.  E.  180,  36  L.  R.  A. 
549,  as  follows:  "If  the  proceedings  involve  the  determination 
of  the  personal  liability  of  the  defendant,  he  must  be  brought 
within  the  jurisdiction  by  service  of  process  within  the  state,  or 
voluntary  appearance.  If  it  be  a  proceeding  in  rem  the  res 
must  have  been  seized  or  attached,  or  at  least  must  be  within 
the  jurisdiction."  This  was  cited  with  approval  by  this  court 
in  Bank  of  China  v.  Morse,  168  N.  Y.  458,  481,  85  Am.  St.  Rep. 
676,  61  N.  E.  774,  56  L.  R.  A.  139. 

In  this  case  the  court  issuing  the  attachments  never  acquired 
jurisdiction  of  the  Bennett  corporation,  the  creditor,  and,  hence, 
if  it  obtained  any,  it  must  be  upon  the  ground  that  the  debt  to 
that  company  had  an  actual  situs  in  this  state.  If  Charles  E. 
Sampson  had  been  a  resident  of  the  state,  then,  within  the  prin- 
ciple which  obtains  under  the  attachment  laws,  the  debt  owing 
by  him  to  the  Bennett  corporation  might  have  been  attached  and 
it  would  be  valid.  But  that  was  not  the  situation.  Charles  E. 
Sampson  was  a  nonresident  of  this  state,  and  his  liability  as  a 
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member  of  the  firm  of  0.  H.  Sampson  &  Co.  to  the  Bennett 
corporation  existed  or  had  its  situs  only  at  his  place  of  residence. 
While  it  is  true  that  he  still  owed  the  debt  when  temporarily 
within  this  state,  yet,  as  it  was  contracted  in  Massachusetts,  was 
owing  by  him,  a  resident  of  that  state,  and,  as  the  creditor  was 
also  a  resident  ^^^  there,  it  is  quite  impossible  to  see  how  the 
debt  had  any  situs  in  this  state  even  under  the  rule  relating  to 
attachments.  If  his  debts  had  an  actual  situs,  it  certainly  was 
not  migratory,  and,  therefore,  as  to  him,  it  might  not  be  attached 
in  any  state  or  jurisdiction  where  he  might  sojourn  temporarily 
or  in  which  one  of  his  partners  might  reside.  It  seems  clear 
that  a  debt,  to  be  subject  to  attachment,  must  have  a  situs  some- 
where, and  can  be  impounded  only  in  the  jurisdiction  where 
such  situs  exists,  which  is  clearly  where  either  the  creditor  or 
debtor  resides.  The  laws  relating  to  attachments  do  not  author- 
ize a  proceeding  in  this  state  to  seize  a  credit  owing  to  a  resi- 
dent of  another  state,  where  neither  the  creditor  nor  the  debtor 
is  a  resident  here.  Nor,  as  we  have  seen,  could  the  state  make 
a  debtor  a  resident  by  so  declaring,  when  such  was  not  the  fact. 
If,  under  the  circumstances  of  this  case,  it  could  be  properly 
said  that  the  situs  of  the  debt  owing  by  Charles  E.  Sampson  was 
in  this  state  and  that  it  could  be  attached  here,  it  would  follow 
that  it  had  no  actual  situs  an}'where,  but  was  transient,  follow- 
ing the  person  of  the  debtor  and  could  be  attached  in  any  state 
or  coimtry  where  the  debtor  might  be  temporarily  foimd.  Such 
a  principle  would  give  rise  to  most  embarrassing  conflicts  of  ju- 
risdiction, would  lead  to  great  confusion  and  uncertainty,  and 
greatly  prejudice  the  rights  of  creditors.  It  is  doubtless  true 
that  if  the  attachment  suit  of  the  defendant  bank  had  been  an 
ordinary  action  by  which  the  bank  had  sought  a  recovery  against 
the  defendant,  Charles  E.  Sampson,  upon  some  personal  liabil- 
ity, the  service  in  this  state  would  have  been  sufficient  to  confer 
jurisdiction.  But  that  was  not  the  character  or  purpose  of  that 
suit,  as  he  was  in  no  way  indebted  to  the  plaintiff  in  that  action. 
Its  purpose  was  to  attach  the  debt  owing  to  the  Bennett  corpo- 
ration, which  was  clearly  a  proceeding  in  rem,  and  hence  the  res 
must  have  been  within  the  jurisdiction  of  the  court  to  render  it 
effective.  The  only  jurisdiction  acquired  by  personal  service 
upon  Charles  E.  Sampson  was  jurisdiction  of  his  person.  But 
that  gave  the  court  no  jurisdiction  as  to  the  debt,  the  situs  of 
which  was  within  the  state  of  Massachusetts. 

^**  Under  the  principle  of  the  authorities  bearing  upon  this 
question,  we  are  of  the  opinion  that  by  the  service  of  the  attach- 
ment upon  Eugene  H.  Sampson  the  court  acquired  jurisdiction 
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of  tlie-  debt  or  liability  of  the  finn  of  0.  H.  Sampson  &  Co.,  only 
so  far  as  he  was  personally  liable  therefor  as  a  member  of  that 
firm.  In  other  words,  the  debt  or  liability  owing  or  incurred 
by  him  as  such  partner  was  the  only  liability  attached,  and  such 
service  did  not  give  jurisdiction  over  the  debt  so  as  to  render 
Charles  E.  Sampson  liable  therefor.  Hence,  the  court  had  no 
jurisdiction  to  attach  such  debt  as  against  the  latter  and  mako 
him  liable  therefor.  Therefore,  it  follows  that  the  plaintifl; 
bank  was  not  entitled  to  recover  against  the  defendant,  Charles 
E.  Sampson,  and  the  judgment  awarded  against  him  was  prop- 
erly reversed. 

Under  the  principles  of  the  cases  cited  we  are  also  of  the  opin- 
ion that  in  the  case  of  the  Central  National  Bank  the  court  in 
which  the  attachment  suit  was  instituted  acquired  no  jurisdic- 
tion of  the  debt  owing  by  Charles  E,  Sampson  to  the  Bennett  cor- 
poration or  his  liability  therefor  as  a  member  of  the  firm  of 
Sampson  &  Co.  by  service  upon  him  in  this  state,  as  the  situs 
of  that  debt  or  liability  was  not  here,  but  in  the  state  of  Massa- 
chusetts, where  he  resided,  and,  consequently,  as  against  him. 
it  could  not  be  attached  here  so  as  to  render  him  liable  therefor. 
If  these  conclusions  are  correct  it  follows  that  the  judgment 
directed  by  the  trial  court  was  properly  reversed,  and  the  order 
of  reversal  should  be  affirmed.  The  order  should  be  affirmed 
and  judgment  absolute  granted  in  favor  of  the  defendant, 
Charles  E.  Sampson,  against  the  appellants  upon  their  stipula- 
tion, with  costs  to  him  in  all  the  courts. 

Parker,  C.  J.,  Gray,  Bartlett,  Vann,  CuUen  and  Werner,  JJ., 
concur. 

Order  affirmed,  etc. 


The  Situs  of  Debts  for  Purposes  of  C'urnishnient  is  the  subject  of  a 
note  to  National  Bank  v.  Furtiek,  69  Am,  St.  Eep.  113-127.  See,  too, 
the  subsequent  cases  of  Boyle  v.  Musser-Sauntry  etc,  Mfg,  Co,,  88 
Minn,  456,  97  Am.  St,  Eep.  538;  Kansas  City  etc.  Ey.  Co.  v.  Parker, 
69  Ark.  401,  86  Am,  St.  Eep.  205;  Hawley  v.  Ilurd  etc,  Co,,  72  Vt, 
122,  82  Am,  St,  Eep,  922,  According  to  McKinney  v.  Mills,  80  Minn, 
478,  81  Am.  St.  Eep.  278,  if  all  the  parties  to  an  action  brought  in  the 
state — the  plaintiff,  the  defendant,  and  the  garnishee — are  nonres- 
idents, none  of  them  being  in  the  state  but  the  garnishee,  who  is 
served  with  summons  while  temporarily  in  the  state  on  business,  the 
garnishment  proceedings  must  be  discharged.  See,  in  this  connec- 
tion. Balk  V.  Harris,  124  N.  C,  467,  70  Am,  St,  Eep.  606. 
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MATTER  OF  VIEMEISTER. 
[179  N.  Y.  235,  72  N.  E.  97.] 

CONSTITUTIONAIi  LAW— Public  Schools.— The  Right  to  At- 
tend the  Public  Schools  of  the  State  is  necessarily  subject  to  some 
restrictions  and  limitations  in  the  interest  of  the  public  health,  (p. 
861.) 

EVIDENCE. — Judicial  Notice  will  be  Taken  by  the  Courts  of 
the  State  of  whatever  is  generally  known  within  the  limits  of  their 
jurisdiction,  and  if  the  judge's  memory  is  at  fault,  he  may  refresh  it 
by  resorting  to  any  means  for  that  purpose  Which  he  deems  suffi- 
cient and  proper,     (p.  863.) 

EVIDENCE. — Judicial  Notice  that  Vaccination  is  Commonly 
Believed  by  the  people  of  the  state  to  be  a  preventive  of  smallpox 
will  be  taken  by  its  courts,     (p.  863.) 

CONSTITUTIONAL  LAW— Excluding  Children  from  Public 
Schools  Until  Vaccinated. — A  statute  excluding  from  the  public 
schools  children  who  have  not  been  vaccinated  is  a  valid  exercise  of 
the  police  power  of  the  state,  and  may  be  enforced  by  such  exclusion, 
though  smallpox  is  not  at  the  time  in  the  neighborhood,  nor  is  there 
any  special  danger  from  recent  exposure  or  other  cause  of  the  im- 
mediate spread  of  the  disease,     (pp.  863,  864.) 

Application  for  a  writ  of  mandate  to  compel  the  admission 
to  the  public  schools  of  a  child  of  the  relator.  A  motion  for  the 
writ  was  denied  by  the  trial  court,  and  the  order  of  denial  was, 
on  appeal  to  the  appellate  division  of  the  supreme  court  of  the 
second  judicial  department,  affirmed. 

John  Leary  and  Edmund  C.  Viemeister,  in  person,  for  the 
appellant. 

John  J.  Delany,  corporation  counsel,  and  James  D.  Bell,  for 
the  respondents. 

236  VANN",  J.  The  relator  moved  for  a  writ  of  mandamus 
to  compel  the  officers  having  control  of  a  public  school  in  ^^'^  the 
county  of  Queens  to  readmit  his  child,  a  lad  of  ten  years  of  age, 
to  said  school  without  requiring  him  to  be  vaccinated.  It  ap- 
peared from  the  moving  papers  that  the  hoy  had  been  in  regu- 
lar attendance  at  the  school,  and  that  the  principal  thereof,  pur- 
suant to  the  instructions  of  the  board  of  education,  had  excluded 
him  therefrom,  because  he  refused  to  be  vaccinated.  It  ap- 
jieared  from  the  papers  read  in  opposition  to  the  motion  that 
when  the  relators  son  was  excluded  from  the  school  there  was  a 
regulation  of  the  board  of  education  in  full  force  which  pro- 
vided that  "No  pupil  shall  l>e  allowed  to  attend  any  school,  nor 
shall  any  teacher  be  employed  in  the  same,  unless  such  pupil 
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or  teaxiher  has  been  vaccinated."  It  further  appeared  that  the 
lad  had  never  been  vaccinated,  and  that  he  refused  to  submit 
to  vaccination,  but  it  was  not  alleged  that  at  the  time  of  sucli 
exclusion  smallpox  was  prevalent  in  the  neighborhood,  or  that 
there  was  any  special  danger  from  recent  exposure  or  other 
causes  of  an  immediate  spread  of  the  disease. 

The  constitution  requires  the  legislature  to  "provide  for  thb 
maintenance  and  support  of  a  system  of  free  common  schools, 
wherein  all  the  children  of  this  state  may  be  educated" :  Const., 
art.  9,  sec.  1. 

The  public  health  law  provides  that  "No  child  or  person  not 
vaccinated  shall  be  admitted  or  received  into  any  of  the  public 
schools  of  the  state,  and  the  trustees  or  other  officers  having  the 
charge,  management  or  control  of  such  schools  shall  cause  this 
provision  of  law  to  be  enforced.  They  may  adopt  a  resolution 
excluding  such  children  and  persons  not  vaccinated  from  such 
school  until  vaccinated" :  Public  Health  Law,  Laws  1893,  c.  661, 
sec.  200,  renumbered  sec.  210  by  Laws  1900,  c.  667,  sec.  2.  The 
same  law  provides  for  the  free  vaccination  of  children  of  suit- 
able age  who  wish  to  attend  the  public  schools,  provided  their 
parents  or  guardians  are  unable  to  procure  vaccination  for  them. 
This  is  a  re-enactment  of  a  statute  containing  the  same  provisions 
in  substance,  passed  in  1860,  which  remained  in  force  until  the 
passage  of  the  public  health  law  in  1893 :  Laws  1860,  c,  438. 

238  rpi^g  question  presented  is  whether  the  legislature  is  pro- 
hibited by  the  constitution  from  enacting  that  such  children 
as  have  not  been  vaccinated  shall  be  excluded  from  the  public 
sc-hools.  The  appellant  claims  that  the  public  health  law  places 
an  unreasonable  restriction  upon  the  right  of  his  child  to  attend 
school,  and  that  it  violates  the  section  of  the  constitution  already 
quoted,  as  well  as  the  general  guaranties  for  the  protection  of 
tbe  rights,  privileges  and  liberties  of  the  citizen:  Const.,  art.  1. 
sees.  1,  6.  The  respondents  claim  that  the  object  and  effect  of 
such  legislation  is  the  protection  of  the  public  health,  and  that 
hence  it  is  a  valid  exercise  of  the  police  power. 

The  police  power,  which  belongs  to  every  sovereign  state, 
may  be  exerted  by  the  legislature  subject  to  the  limitations  of 
the  constitution,  whenever  the  exercise  thereof  will  promote 
the  public  health,  safety  or  welfare.  The  power  of  the  legis- 
lature to  decide  what  laws  are  necessary  to  secure  these  objects 
is  subject  to  the  power  of  the  courts  to  decide  whether  an  act 
purporting  to  promote  the  public  health  or  safety  has  such  a 
reasonable  connection  therewith  as  to  appear  upon  inspection 
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to  be  adapted  to  that  end.  A  statute  entitled  a  health  law 
must  be  a  health  law  in  fact  as  well  as  in  name,  and  must  not 
attempt  in  the  name  of  the  police  power  to  effect  a  purpose 
having  no  adequate  connection  with  the  common  good,  As  we 
have  recently  said,  it  "must  tend  in  a  degree  that  is  perceptible 
and  clear  toward  the  preservation  of  the  ....  health  .... 
or  welfare  of  the  community,  as  those  words  have  been  used  and 
construed  in  the  many  cases  heretofore  decided" :  Health  Depart- 
ment of  New  York  v.  Eector  etc.,  145  N.  Y.  32,  39,  45  Am. 
St.  Rep.  579,  39  N.  E.  833.  When  the  sole  object  and  general 
tendency  of  legislation  is  to  promote  the  public  health,  there 
is  no  invasion  of  the  constitution,  even  if  the  enforcement  of  the 
law  interferes  to  some  extent  with  liberty  or  property.  These 
principles  are  so  well  established  as  to  require  no  discussion  and 
we  cite  but  a  few  out  of  many  authorities  relating  to  the  subject : 
Matter  of  Jacobs,  98  N".  Y.  98,  108,  50  Am.  Rep.  636;  People 
V.  Marx,  99  N.  Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29 ;  People  v. 
Arensberg,  105  N.  Y.  123,  59  Am.  Rep.  483,  11  N.  E.  277; 
People  V.  23©  Gillson,  109  N.  Y.  389,  4  Am.  St.  Rep.  465,  17 
K  E.  343 ;  People  v.  Ewer,  141  N.  Y.  129,  38  Am.  St.  Rep.  788 
36  N.  E.  4.  25  L.  R.  A.  794;  People  v.  Warden  etc.,  144  N.  Y 
529,  39  N.  E.  686,  27  L.  R.  A.  718 ;  People  v.  Havnor,  149  N 
Y.  195,  52  Am.  St.  Rep.  707,  43  N".  E.  541,  31  L.  R.  A.  689 
People  V.  Adirondack  Ry.  Co.,  160  N.  Y.  225,  236,  54  N.  E.  689 ; 
People  V.  Lochner,  177  N.  Y.  145,  101  Am.  St.  Rep.  773,  69 
N.  E.  373. 

The  right  to  attend  the  public  schools  of  the  state  is  neces- 
sarily subject  to  some  restrictions  and  limitations  in  the  in- 
terest of  the  public  health.  A  child  afflicted  with  leprosy, 
smallpox,  scarlet  fever  or  any  other  disease  which  is  both  dan- 
gerous and  contagious,  may  be  lawfully  excluded  from  attend- 
ance so  long  as  the  danger  of  contagion  continues.  Public 
health  as  well  as  the  interest  of  the  school  requires  this,  as  other- 
wise the  school  might  be  broken  up  and  a  pestilence  spread 
abroad  in  the  community.  So  a  child  recently  exposed  to  such  a 
disease  may  be  denied  the  privilege  of  our  schools  until  all 
danger  shall  have  passed.  Smallpox  is  known  of  all  to  be  a 
dangerous  and  contagious  disease.  If  vaccination  strongly  tends 
to  prevent  the  transmission  or  spread  of  this  disease,  it  logically 
follows  that  children  may  be  refused  admission  to  the  public 
schools  until  they  have  been  vaccinated. 

The  appellant  claims  that  vaccination  does  not  tend  to  pre- 
vent smallpox,  but  tends  to  bring  about  other  diseases,  and 
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that  it  does  much  harm  with  no  good.     It  must  be  conceded 
that  some  laymen,  both  learned  and  unlearned,  and  some  phy- 
sicians of  great  skill  and  repute,  do  not  believe  that  vaccination 
is  a  preventive  of  smallpox-.     The  common  belief,  however,  is 
that  it  has  a  decided  tendency  to  prevent  the  spread  of  this 
fearful  disease  and-  to  render  it  less  dangerous  to  those  who 
contract  it.     While  not  accepted  by  all,  it  is  accepted  by  the  mass 
of  the  people  as  well  as  by  most  members  of  the  medical  pro- 
fession.    It  has  been  general  in  our  state  and  in  most  civilized 
nations  for  generations.     It  is  generally  accepted  in  theory  and 
generally  applied  in  practice,  both  by  the  voluntary  action  of 
the  people  and  in  obedience  to  the  command  of  law.     Nearly 
every   state   of  the   Union   has   statutes   to   encourage   or,   di- 
rectly or  indirectly,  to  require  vaccination,  and  this  is  ****  true 
of  most  nations  of  Europe.     It  is  required  in  nearly  all  the 
armies  and  navies  of  the  world.     Vaccination  has  been  com- 
pulsory  in   England   since   1854,   and   the  last   act  upon  the 
subject,    passed  in  1898,  requires    every  child    born  in  Eng- 
land to  be  vaccinated  within  six  months  of  its  birth.     It  be- 
came compulsory  in  Bavaria  in  1807;  Denmark,  1810;  Sweden, 
1814  ;Wurttemberg,  Hesse  and  other  German  states,  1818;  Prus- 
sia, 1835;  Roumania,  1874;  Hungary,  1876;  and  Servia,  1881. 
It  is  aided,  encouraged,  and  to  some  extent,  compelled  in  the 
other  European  nations :  24  Encyclopedia  Britannica,  30.     It  is 
compulsory  in  but  few  states  and  cities  in  this  country,  but  it  is 
countenanced   or   promoted   in   substantially   all,   and   statutes 
requiring  children  to  be  vaccinated  in  order  to  attend  the  public 
schools  have  generally  been  sustained  by  the  courts:  Abeel  v. 
Clark,  84  Cal.  236,  24  Pac.  383;  Bissell  v.  Davison,  65  Conn. 
183,  32  Atl.  348,  29  L.  R.  A.  251 ;  Blue  v.  Beach,  155  Ind.  121, 
80  Am.  St.  Rep.  195,  56  N.  E.  89,  50  L.  R.  A.  64;  Morris  v.  City 
of  Columbus,  102  Ga.  792,  66  Am.  St.  Rep.  243,  30  S.  E.  850, 
42  L.  R.  A.  175 ;  State  v.  Hay,  126  N.  C.  999,  78  Am.  St.  Rep. 
691,  35  S.  E.  459,  49  L.  R.  A.  588;  Hazen  v.  Strong,  2  Vt.  427; 
In  re  Rebenack,  62  Mo.  App.  8 ;  Duffield  v.  Williamsport  School 
District,  162  Pa.  St.  476,  29  Atl.  742,  25  L.  R.  A.  152;  Cooler's 
Constitutional  Limitations,   7th  ed.,  880;  Prentice  on  Police 
Powers,  39,  132;  1  Dillon's  Municipal  Corporations,  sec.  355; 
Parker  &  Worthington's  Public  Health  and  Safety,  sec.  123.    ■ 
A  coinmon  belief,  like  common  knowledge,  does  not  require 
evidence  to  establish  its  existence,  but  may  be  acted  upon  with- 
out proof  of  the  legislature  and  the  courts.*   While  the  power 
to  take  judicial  notice  is  to  be  exercised  with  caution  and  due 
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care  taken  to  see  that  the  subject  comes  within  the  limits  of 
common  knowledge,  still,  when  according  to  the  memory  and 
conscience  of  the  judge,  instructed  by  recourse  to  such  sources 
of  information  as  he  deems  trustworthy,  the  matter  is  clearly 
within  those  limits,  the  power  may  be  exercised  by  treating  the 
fact  as  proved  without  allegation  or  proof:  Jones  v.  United 
States,  137  U.  S.  202,  216,  11  Sup.  Ct.  Rep.  80,  34  L.  ed.  691; 
Hunter  v.  New  York  etc.  R.  R.  Co.,  116  N.  Y.  615,  623,  23  N. 
E.  9,  6  L.  R.  A.  246;  Porter  v.  Waring,  69  N.  Y.  250,  253; 
Geist  V.  Detroit  City  Ry.,  91  Mich.  446,  51  N.  W.  1112 ;  Green- 
leaf  on  Evidence,  14th  ed.,  sec.  5 ;  Wliarton  on  Evidence,  3d  ed., 
sec.  282;  1  Starkie  on  Evidence,  211;  17  Am.  &  Eng.  Ency.  of 
Law,  ^'*^  2d  ed.,  894.  Common  belief  in  order  to  become  such 
common  knowledge  as  to  be  judicially  noticed  by  us  must  be 
common  in  this  state,  although  in  a  matter  pertaining  to  science 
it  may  be  strengthened  somewhat  by  the  general  acceptance  of 
mankind.  As  was  said  by  Mr.  Justice  Swajme  in  Brown  v. 
Piper,  91  U.  S.  37,  42,  23  L.  ed.  200 :  "Courts  will  take  notice 
of  whatever  is  generally  known  within  the  limits  of  their  juris- 
diction, and  if  the  judge's  memory  is  at  fault,  he  may  refresh 
it  by  resorting  to  any  means  for  that  purpose  which  he  deems 
safe  and  proper.  This  extends  to  such  matters  of  science  as  are 
involved  in  the  cases  brought  before  him'' :  See,  also.  People  v. 
Lochner,  177  N.  Y.  169,  101  Am.  St.  Rep.  773,  69  N.  E.  373. 

The  fact  that  the  belief  is  not  universal  is  not  controlling, 
for  there  is  scarcely  any  belief  that  is  accepted  by  everyone. 
The  possibility  that  the  belief  may  be  wrong  and  that  science 
may  yet  show  it  to  be  wrong  is  not  conclusive,  for  the  legis- 
lature has  the  right  to  pass  laws  which,  according  to  the  com- 
mon belief  of  the  people,  are  adapted  to  prevent  the  spread 
of  coHtagious  diseases.  In  a  free  country  where  the  govern- 
ment is  by  the  people  through  their  chosen  representatives, 
practical  legislation  admits  of  no  other  standard  of  action,  for 
what  the  people  believe  is  for  the  common  welfare  must  be  ac- 
cepted as  tending  to  promote  the  common  welfare,  whether  it 
does  in  fact  or  not.  Any  other  basis  would  conflict  with  the 
spirit  of  the  constitution,  and  would  sanction  measures  opposed 
to  a  republican  form  of  government. 

While  we  do  not  decide,  and  cannot  decide,  that  vaccination 
is  a  preventive  of  smallpox,  we  take  judicial  notice  of  the 
fact  that  this  is  the  common  belief  of  the  people  of  the  state, 
and  with  this  fact  as  a  foundation,  we  hold  that  the  statute  in 
question  is  a  health  law,  enacted  in  a  reasonable  and  proper 
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exercise  of  the  police  power.  It  operates  impartially  upon  all 
children  in  the  public  schools  and  is  designed  not  only  for 
their  protection  but  for  the  protection  of  all  the  people  of  the 
state.  The  relator's  son  is  excluded  from  school  only  until  he 
complies  with  the  law  passed  to  protect  the  health  of  all,  him- 
self and  his  family  included.  No  right  conferred  or  secured 
*^*  by  the  Constitution  was  violated  by  that  law  or  by  the  ac- 
tion of  the  school  authorities  based  thereon.  In  view  of  the 
opinions  below  we  regard  further  discussion  as  unnecessary,  and 
we  affirm  the  order  appealed  from,  with  costs. 

CuUen,   C.   J.,  O'Brien,  Haight,  Martin  and  Werner,  J  J., 
concur. 

Gray,  J.,  absent. 

Order  affiniied. 


If  any  Doubt  Otherwise  Existed  of  the  constitutionality  of  the 
statute  sustained  in  the  principal  case,  it  has  been  removed  by  the 
decision  of  the  supreme  court  of  the  United  States  in  Jacobson  v. 
Massachusetts  (IT.  S.),  26  Sup.  Ct.  Eep.  358,  affirming  the  decision 
of  the  supreme  judicial  court  of  Massachusetts  reported  in  Com- 
monwealth V.  Jacobson,  183  Mass.  242,  66  N.  E.  719.  The  statute 
there  involved  and  sustained  did  not  specially  relate  to  the  pub- 
lic schools,  but  authorized  the  board  of  health  of  any  city  or  town 
to  enforce  the  vaccination  and  revaccination  of  all  the  inhabitants 
thereof,  and  imposed  a  penalty  upon  everyone  over  twenty-one  years 
of  age  and  not  under  guardianship  who  refused  or  neglected  to  com- 
ply with  the  requirements  of  the  board  of  health  in  this  respect. 
The  opinion  of  the  supreme  court  of  the  United  States  upon  this  sub- 
ject is  as  follows: 

"This  case  involves  the  validity,  under  the  constitution  of  the 
United  States,  of  certain  provisions  in  the  statutes  of  Massachusetts 
relating  to  vaccination. 

"The  Revised  Laws  of  that  commonwealth,  chapter  75,  section  137, 
provide  that  'the  board  of  health  of  a  city  or  town,  if,  in  its  opinion, 
it  is  necessary  for  the  public  health  or  safety,  shall  require  and  en- 
force the  vaccination  and  revaccination  of  all  the  inhabitants  thereof, 
and  shall  provide  them  with  the  means  of  revaccination.  Who- 
ever, being  over  twenty-one  years  of  age  and  not  under  guardian- 
ship, refuses  or  neglects  to  comply  with  such  requirement  shall  for- 
feit five  dollars.' 

"An  exception  is  made  in  favor  of  'children  who  present  a  cer- 
tificate, signed  by  a  registered  physician,  that  they  are  unfit  subjects 
for   \'a,ccination':  Sec.   139. 

' '  Proceeding  under  the  above  statutes,  the  board  of  health  of  the 
city    of    Cambridge,    Massachusetts,    on    the    twenty-seventh    day    of 
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February,  1902,  adopted  the  following  regulation:  'Whereas,  small- 
pox has  been  prevalent  to  some  extent  in  the  city  of  Cambridge,  and 
still  continues  to  increase;  and  whereas,  it  is  necessary  for  the  speedy 
extermination  of  the  disease  that  all  persons  not  protected  by  vac- 
cination should  be  vaccinated;  and  whereas,  in  the  opinion  of  the 
board,  the  public  health  and  safety  require  the  vaccination  or  revae- 
cination  of  all  the  inhabitants  of  Cambridge;  be  it  ordered,  that  all 
the  inhabitants  of  the  city  who  have  not  been  successfully  vaccinated 
since  March  1,  1897,  be  vaccinated  or  revaccinated.' 

"Subsequently,  the  board  adopted  an  additional  regulation  em- 
powering a  named  physician  to  enforce  the  vaccination  of  persons 
as  directed  by  the  board  at  its  special  meeting  of  February  27th. 

"The  above  regulations  being  in  force,  the  plaintiff  in  error, 
Jacobson,  was  proceeded  against  by  a  criminal  complaint  in  one  of 
the  inferior  courts  of  Massachusetts,  The  complaint  charged  that 
on  the  seventeenth  day  of  July,  1902,  the  board  of  health  of  Cam- 
bridge, being  of  the  opinion  that  it  was  necessary  for  the  public 
health  and  safety,  required  the  vaccination  and  revaccination  of 
all  the  inhabitants  thereof  who  had  not  been  successfully  vaccinated 
since  the  first  day  of  March,  1897,  and  provided  them  with  the  means 
of  free  vaccination;  and  that  the  defendant,  being  over  twenty-one 
years  of  age  and  not  under  guardianship,  refused  and  neglected  to 
comply  with  such  requirement. 

"The  defendant,  having  been  arraigned,  pleaded  not  guilty.  The 
government  put  in  evidence  the  above  regulations  adopted  by  the 
board  of  health,  and  made  proof  tending  to  show  that  its  chairman 
informed  the  defendant  that,  by  refusing  to  be  vaccinated,  he  would 
incur  the  penalty  provided  by  the  statute,  and  would  be  prosecuted 
therefor;  that  he  offered  to  vaccinate  the  defendant  without  expense 
to  him;  and  that  the  offer  was  declined,  and  defendant  refused  to  be 
vaccinated. 

"The  prosecution  having  introduced  no  other  evidence,  the  de- 
fendant made  numerous  offers  of  proof.  But  the  trial  court  ruled  that 
each  and  all  of  the  facts  offered  to  be  proved  by  the  defendant  were 
immaterial,  and  excluded  all  proof  of  them. 

"The  defendant,  standing  upon  his  offers  of  proof,  and  introduc- 
ing no  evidence,  asked  numerous  instructions  to  the  jury,  among 
which  were  the  following: 

"  'That  section  137  of  chapter  75  of  the  Eevised  Laws  of  Massa- 
chusetts was  in  derogation  of  the  rights  secured  to  the  defendant  by 
the  preamble  to  the  constitution  of  the  United  States,  and  tended  to 
subvert  and  defeat  the  purposes  of  the  constitution  as  declared  in  its 
preamble. 

"  'That  the  section  referred  to  was  in  derogation  of  the  rights  se- 
cured to  the  defendant  by  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  and  especially  of  the  clauses  of  that  amend* 
Am.  St.  Bep.,  Vol.  103—55 
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ment  providing  that  no  state  shall  make  or  enforce  any  law  abridging 
the  privileges  or  immunities  of  citizens  of  the  United  States,  nor  de- 
prive any  person  of  life,  liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws;  and 

**  'That  said  section  was  opposed  to  the  spirit  of  the  constitution.* 

"Each  of  defendant's  prayers  for  instructions  was  rejected,  and 
he  duly  excepted.  The  defendant  requested  the  court,  but  the  court 
refused,  to  instruct  the  jury  to  return  a  verdict  of  not  guilty.  And 
the  court  instructed  the  jury,  in  substance,  that,  if  they  believed  the 
evidence  introduced  by  the  commonwealth,  and  were  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  was  guilty  of  the  offense 
charged  in  the  complaint,  they  would  be  warranted  in  finding  a  ver- 
dict of  guilty.     A  verdict  of  guilty  was  thereupon  returned. 

"The  case  was  then  continued  for  the  opinion  of  the  supreme  ju- 
dicial court  of  Massachusetts.  That  court  overruled  all  the  defend- 
ant's exceptions,  sustained  the  action  of  the  trial  court,  and  there- 
after, pursuant  to  the  verdict  of  the  jury,  he  was  sentenced  by  the 
court  to  pay  a  fine  of  five  dollars.  And  the  court  ordered  that  he 
stand  committed  until  the  fine  was  paid. 

"We  pass  without  extended  discussion  the  suggestion  that  the  par- 
ticular section  of  the  statute  of  Massachusetts  now  in  question  (sec- 
tion 137,  chapter  75)  is  in  derogation  of  rights  secured  by  the  pre- 
amble of  the  constitution  of  the  United  States.  Although  that  pre- 
amble indicates  the  general  purposes  for  which  the  people  ordained 
and  established  the  constitution,  it  has  never  been  regarded  as  the 
source  of  any  substantive  power  conferred  on  the  government  of  the 
United  States,  or  on  any  of  its  departments.  Such  powers  embrace 
only  those  expressly  granted  in  the  body  of  the  constitution,  and 
such  as  may  be  implied  from  those  so  granted.  Although,  therefore, 
one  of  the  declared  objects  of  the  constitution  was  to  secure  the  bless- 
ings of  liberty  to  all  under  the  sovereign  jurisdiction  and  authority  of 
the  United  States,  no  power  can  be  exerted  to  that  end  by  the  United 
States,  unless,  apart  from  the  preamble,  it  be  found  in  some  express 
delegation  of  power,  or  in  some  power  to  be  properly  implied  there- 
from: 1  Story  on  the  Constitution,  sec.  462. 

"We  also  pass  without  discussion  the  suggestion  that  the  above 
section  of  the  statute  is  opposed  to  the  spirit  of  the  constitution.  Un- 
doubtedly, as  observed  by  Chief  Justice  Marshall,  speaking  for  the 
court  in  Sturges  v.  Crowninshield,  4  Wheat.  122,  202,  4  L.  ed.  529, 
550,  'the  spirit  of  an  instrument,  especially  of  a  constitution,  is  to  be 
respected  not  less  than  its  letter;  yet  the  spirit  is  to  be  collected 
chiefly  from  its  words.'  We  have  no  need  in  this  case  to  go  beyond 
the  plain,  obvious  meaning  of  the  words  in  those  provisions  of  the 
constitution  which,  it  is  contended,  must  control  our  decision. 
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**What,  according  to  the  judgment  of  the  state  court,  are  the  scopes 
and  effect  of  the  statute?  What  results  were  intended  to  be  aecom-- 
plished  by  it?     These  questions  must  be  answered. 

"The  supreme  judicial  court  of  Massachusetts  said  in  the  present- 
case:  'Let  us  consider  the  offer  of  evidence  which  was  made  by  the- 
defendant  Jacobson.  The  ninth  of  the  propositions  which  he  offered 
to  prove,  as  to  what  vaccination  consists  of,  is  nothing  more  than  a 
fact  of  common  knowledge,  upon  which  the  statute  is  founded,  and 
proof  of  it  was  unnecessary  and  immaterial.  The  thirteenth  and  four- 
teenth involved  matters  depending  upon  his  personal  opinion,  which 
could  not  be  taken  as  correct,  or  given  effect,  merely  because  he  made 
it  a  ground  of  refusal  to  comply  with  the  requirement.  Moreover, 
his  views  could  not  affect  the  validity  of  the  statute,  nor  entitle  him 
to  be  excepted  from  its  provisions:  Commonwealth  v.  Connolly,  163 
Mass.  539,  40  N.  E.  862;  Commonwealth  v.  Has,  122  Mass.  40;  Rey- 
nolds V.  United  States,  98  U.  S.  145,  25  L.  ed.  244;  Eegina  v.  Downes, 
13  Cox  C.  C.  111.  The  other  eleven  propositions  all  relate  to  alleged 
injurious  or  dangerous  effects  of  vaccination.  The  defendant  "of- 
fered to  prove  and  show  by  competent  evidence"  these  so-called  facts.. 
Each  of  them,  in  its  nature,  is  such  that  it  cannot  be  stated  as  a 
truth,  otherwise  than  as  a  matter  of  opinion.  The  only  "competent 
evidence"  that  could  be  presented  to  the  court  to  prove  these  prop- 
ositions was  the  testimony  of  experts,  giving  their  opinions.  It  would 
not  have  been  competent  to  introduce  the  medical  history  of  in- 
dividual cases.  Assuming  that  medical  experts  could  have  been  found= 
who  would  have  testified  in  support  of  these  propositions,  and  that  it 
had  become  the  duty  of  the  judge,  in  accordance  with  the  law  as- 
stated  in  Commonwealth  v.  Anthes,  5  Gray,  185,  to  instruct  the  jury 
as  to  whether  or  not  the  statute  is  constitutional,  he  would  have  been 
obliged  to  consider  the  evidence  in  connection  with  facts  of  commoa 
knowledge,  which  the  court  will  always  regard  in  passing  upon  the- 
constitutionality  of  a  statute.  He  would  have  considered  this  testi- 
mony of  experts  in  connection  with  the  facts  that  for  nearly  a  century 
most  of  the  members  of  the  medical  profession  have  regarded  vaccina- 
tion, repeated  after  intervals,  as  a  preventive  of  smallpox;  that, 
while  they  have  recognized  the  possibility  of  injury  to  an  individual 
from  carelessness  in  the  performance  of  it,  or  even  in  a  conceivable 
case  without  carelessness,  they  generally  Jiave  considered  the  risk  of 
such  an  injury  too  small  to  be  seriously  weighed  as  against  the  benefits 
coming  from  the  discreet  and  proper  use  of  the  preventive;  and  that 
not  only  the  medical  profession  and  the  people  generally  have  for  a. 
long  time  entertained  these  opinions,  but  legislatures  and  courts  have 
acted  upon  them  with  general  unanimity.  If  the  defendant  had  been 
permitted  to  introduce  such  expert  testimony  as  he  had  in  support 
of  these  several  propositions,  it  could  not  have  changed  the  result. 
It  would  not  have  justified  the  court  in  holding  that  the  legislature 
had  transcended  its  power  in  enacting  this  statute  on  their  judgment 
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of  what  the  welfare  of  the  people  demands':  Commonwealth  v.  Jaeob- 
son,  183  Mass.  242,  66  N.  E.  719. 

"While  the  mere  rejection  of  defendant's  offers  of  proof  does  not 
strictly  present  a  federal  question,  we  may  properly  regard  the  ex- 
clusion of  evidence  upon  the  ground  of  its  incompetency  or  imma- 
teriality under  the  statute  as  showing  what,  in  the  opinion  of  the 
state  court,  are  the  scope  and  meaning  of  the  statute.  Taking  the 
above  observations  of  the  state  court  as  indicating  the  scope  of  the 
statute — and  such  is  our  duty:  Leffingwell  v.  Warren,  2  Black,  599, 
603,  17  L.  ed.  261,  262;  Morley  v.  Lake  Shore  etc.  E.  Co.,  146  U.  S. 
162,  167,  13  Sup.  Ct.  Eep.  54,  36  L.  ed.  925,  928;  TuUis  v.  Lake  Erie 
«tc.  Ry.  Co.,  175  U.  S.  348,  20  Sup.  Ct.  Eep.  136,  44  L.  ed.  192;  W.  W. 
€argm  Co.  V.  Minnesota,  180  U.  S.  452,  466,  21  Sup.  Ct.  Eep.  423,  45 
L.  ed.  619,  625— we  assume,  for  the  purposes  of  the  present  inquiry, 
that  its  provisions  require,  at  least  as  a  general  rule,  that  adults  not 
under  the  guardianship  and  remaining  within  the  limits  of  the  city  of 
■Cambridge  must  submit  to  the  regulation  adopted  by  the  board  of 
health.  Is  the  statute,  so  construed,  therefore,  inconsistent  with  the 
liberty  which  the  constitution  of  the  United  States  secures  to  every 
person  against  deprivation  by  the  state? 

"The  authority  of  the  state  to  enact  this  statute  is  to  be  referred 
to  what  is  commonly  called  the  police  power — a  power  which  the  state 
did  not  surrender  when  becoming  a  member  of  the  Union  under  the 
constitution.  Although  this  court  has  refrained  from  any  attempt 
to  define  the  limits  of  that  power,  yet  it  has  distinctly  recognized 
the  authority  of  a  state  to  enact  quarantine  laws  and  'health  laws  of 
every  description';  indeed,  all  laws  that  relate  to  matters  completely 
within  its  territory  and  which  do  not  by  their  necessary  operation 
affect  the  people  of  other  states.  According  to  settled  principles,  the 
police  power  of  a  state  must  be  held  to  embrace,  at  least,  such  rea- 
sonable regulations  established  directly  by  legislative  enactment  as 
will  protect  the  public  health  and  the  public  safety:  Gibbons  v.  Og- 
den,  9  Wheat.  1,  203,  6  L,  ed.  23,  71;  Hannibal  etc.  Ey.  Co.  v.  Husen, 
95  U.  S.  465,  470,  24  L.  ed.  527,  530;  Boston  Beer  Co.  v.  Massachu- 
setts, 97  U.  S.  25,  24  L.  ed.  989;  New  Orleans  Gaslight  Co.  v.  Louisi- 
ana Light  etc.  Mfg.  Co.,  115  U.  S.  650,  661,  6  Sup.  Ct.  Eep.  252,  29 
L.  ed.  516,  520;  Lawson  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  Eep.  499, 
38  L.  ed.  385.  It  is  equally  true  that  the  state  may  invest  local 
bodies  called  into  existence  for  purposes  of  local  administration  with 
authority  in  some  appropriate  way  to  safeguard  the  public  health  and 
the  public  safety.  The  mode  or  manner  in  which  those  results  are 
to  be  accomplished  is  within  the  discretion  of  the  state,  subject,  of 
course,  so  far  as  federal  power  is  concerned,  only  to  the  condition  that 
no  rule  prescribed  by  a  state,  nor  any  regulation  adopted  by  a  local 
governmental  agency  acting  under  the  sanction  of  state  legislation, 
shall  contravene  the  constitution  of  the  United  States,  nor  infringe 
any  right  granted  or  secured  by  that  instrument.     A  local  enactment 
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or  regulation,  even  if  based  on  the  acknowledged  police  powers  of  a 
state,  must  always  yield  in  case  of  conflict  with  the  exercise  by  the 
general  government  of  any  power  it  possesses  under  the  constitution, 
or  with  any  right  which  that  instrument  gives  or  secures:  Gibbons  v. 
Ogden,  9  Wheat.  1,  210,  6  L.  ed.  23,  73;  Sinnot  v.  Davenport,  22  How. 
227,  243, 16  L.  ed.  243,  247;  Missouri  etc.  By.  Co.  v.  Haber,  169  U.  S.  613, 
626,  18  Sup.  Ct.  Eep.  448,  42  L.  ed.  878,  882, 

"We  come,  then,  to  inquire  whether  any  right  given  or  secured  by 
the  constitution  is  invaded  by  the  statute  as  interpreted  by  the  state 
court.  The  defendant  insists  that  his  liberty  is  invaded  when  the 
state  subjects  him  to  fine  or  imprisonment  for  neglecting  or  refusing 
to  submit  to  vaccination;  that  a  compulsory  vaccination  law  is  un- 
reasonable, arbitrary  and  oppressive,  and,  therefore,  hostile  to  the 
inherent  right  of  every  freeman  to  care  for  his  own  body  and 
health  in  such  way  as  to  him  seems  best;  and  that  the  execution 
of  such  a  law  against  one  who  objects  to  vaccination,  no  matter 
for  what  reason,  is  nothing  short  of  an  assault  upon  his  person. 
But  the  liberty  secured  by  the  constitution  of  the  United  States 
to  every  person  within  its  jurisdicition  does  not  import  an  ab- 
solute right  in  each  person  to  be,  at  all  times  and  in  all  circumstances,^ 
wholly  freed  from  restraint.  There  are  manifold  restraints  to  which 
every  person  is  necessarily  subject  for  the  common  good.  On  any 
other  basis  organized  society  could  not  exist  with  safety  to  its  mem- 
bers. Society  based  on  the  rule  that  each  one  is  a  law  unto  himself 
would  soon  be  confronted  with  disorder  and  anarchy.  Keal  liberty 
for  all  could  not  exist  under  the  operation  of  a  principle  which  recog- 
nizes the  right  of  each  individual  person  to  use  his  own,  whether  in 
respect  of  his  person  or  his  property,  regardless  of  the  injury  that 
may  be  done  to  others.  This  court  has  more  than  once  recognized  it 
as  a  fundamental  principle  that  'persons  and  property  are  subjected 
to  all  kinds  of  restraints  and  burdens  in  order  to  secure  the  general 
comfort,  health,  and  prosperity  of  the  state;  of  the  perfect  right  of  the 
legislature  to  do  which  no  question  ever  was,  or  upon  acknowledged 
general  principles  ever  can  be,  made,  so  far  as  natural  persons  are  con- 
cerned': Hannibal  etc.  E.  Co.  v.  Husen,  95  U.  S.  465,  471,  24  L.  ed. 
527,  530;  Missouri  etc.  Ey.  Co.  v.  Haber,  169  U.  S.  613,  628,  629,  18 
Sup.  Ct.  Eep.  488,  42  L.  ed.  878-883;  Thorpe  v.  Eutland  etc.  E.  Co., 
27  Vt.  148,  62  Am.  Dec.  625.  In  Crowley  v.  Christensen,  137  U.  S. 
86,  89,  11  Sup.  Ct.  Eep.  13,  34  L.  ed.  620,  621,  we  said:  'The  possession 
and  enjoyment  of  all  rights  are  subject  to  such  reasonable  conditions 
as  may  be  deemed  by  the  governing  authority  of  the  country  essential 
to  the  safety,  health,  peace,  good  order  and  morals  of  the  community. 
Even  liberty  itself,  the  greatest  of  all  rights,  is  not  unrestricted  license 
to  act  according  to  one's  own  will.  It  is  only  freedom  from  restraint 
under  conditions  essential  to  the  equal  enjoyment  of  the  same  right 
by  others.     It  is,  then,  liberty  regulated  by  law.'     In  the  constitution 
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of  Massachusetts  adopted  in  1780  it  was  laid  down  as  a  fundamental 
principle  of  the  social  compact  that  the  whole  people  covenants  with 
each  citizen,  and  each  citizen  with  the  whole  people,  that  all  shall 
be  governed  by  certain  laws  for  'the  common  good,'  and  that  govern- 
ment is  instituted  'for  the  common  good,  for  the  protection,  safety, 
prosperity,  and  happiness  of  the  people,  and  not  for  the  profit,  honor, 
or  private  interests  of  any  one  man,  family,  or  class  of  men.'  The 
good  and  welfare  of  the  commonwealth,  of  which  the  legislature  is 
primarily  the  judge,  is  the  basis  on  which  the  police  power  rests  in 
Massachusetts:  Commonwealth  v.  Alger,  7  Cush.  84. 

"Applying  these  principles  to  the  present  case,  it  is  to  be  observed 
that  the  legislature  of  Massachusetts  required  the  inhabitants  of  a 
city  or  town  to  be  vaccinated  only  when,  in  the  opinion  of  the  board 
of  health,  that  was  necessary  for  the  public  health  or  the  public  safety. 
The  authority  to  determine  for  all  what  ought  to  be  done  in  such  an 
emergency  must  have  been  lodged  somewhere  or  in  some  body;  and 
surely  it  was  appropriate  for  the  legislature  to  refer  that  question,  in 
the  first  instance,  to  a  board  of  health  composed  of  persons  residing 
in  the  locality  affected,  and  appointed,  presumably,  because  of  their 
fitness  to  determine  such  questions.     To  invest  such  a  body  with  au- 
thority over  such  matters  was  not  an  unusual,  nor  an  unreasonable  or 
arbitrary,  requirement.     Upon  the  principle  of  self-defense,  of  para- 
mount necessity,  a  community  has  the  right  to  protect  itself  against 
an  epidemic  of  disease  which  threatens  the  safety  of  its  members.     It 
is  to  be  observed  that  when  the  regulation  in  question  was  adopted, 
smallpox,  according  to  the  recitals  in  the  regulation  adopted  by  the 
board  of  health,  was  prevalent  to  some  extent  in  the  city  of  Cam- 
bridge, and  the  disease  was  increasing.     If  such  was  the  situation — 
and  nothing  is  asserted  or  appears  in  the  record  to  the  contrary — if 
we  are  to  attach  any  value  whatever  to  the  knowledge  which,  it  is 
safe  to  affirm,  is  common  to  all  civilized  peoples  touching  smallpox  and 
the  methods  most  usually  employed  to  eradicate  that  disease,  it  cannot 
be  adjudged  that  the  present  regulation  of  the  board  of  health  was 
not  necessary  in  order  to  protect  the  public  health  and  secure  the 
public    safety.     Smallpox    being    prevalent    and   increasing    at    Cam- 
bridge, the  court  would  usurp  the  functions  of  another  branch  of  gov- 
ernment if  it  adjudged,  as  matter  of  law,  that  the  mode  adopted  under 
the  sanction  of  the  state,  to  protect  the  people  at  large  was  arbitrary, 
and  not  justified  by  the  necessities  of  the  case.     We  say  necessities 
of  the  case,  because  it  might  be  that  an  acknowledged  power  of  a 
local  community  to  protect  itself  against  an  epidemic  threatening  the 
safety  of  all  might  be  exercised  in  particular  circumstances  and  in 
reference    to  particular    persons    in  such  an  arbitrary,  unreasonable 
manner,  or  might  go  so  far  beyond  what  was  reasonably  required  for 
the  safety  of  the  public,  as  to  authorize  or  compel  the  courts  to  inter- 
fere for  the  protection  of  such  persons:  Wisconsin  etc.  E.  Co.  v.  Jacob- 
son,  179  U.  S.  287,  301,  21  Sup.  Ct.  Eep.  115,  45  L.  ed.  194,  201;  1 
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Dillon  on  Municipal  Corporations,  4tli  ed.,  sees.  319-325,  and  authori- 
ties in  notes;  Freurid  on  Police  Power,  sec.  63  et  seq.  In  Hannibal  etc. 
E.  Co.  V.  Husen,  95  V.  S.  465,  471-473,  24  L.  ed.  527,  530,  531,  this 
court  recognized  the  right  of  a  state  to  pass  sanitary  laws,  laws  for 
the  protection  of  life,  liberty,  health,  or  property  within  its  limits, 
laws  to  prevent  persons  and  animals  suffering  under  contagious  or 
infectious  diseases,  or  convicts,  from  coming  within  its  borders.  But, 
as  the  laws  there  involved  went  beyond  the  necessity  of  the  case, 
and,  under  the  guise  of  exerting  a  police  power,  invaded  the  domain 
of  federal  authority,  and  violated  rights  secured  by  the  constitution, 
this  court  deemed  it  to  be  its  duty  to  hold  such  laws  invalid.  If  the 
mode  adopted  by  the  commonwealth  of  Massachusetts  for  the  protec- 
tion of  its  local  communities  against  smallpox  proved  to  be  distress- 
ing, inconvenient,  or  objectionable  to  some — if  nothing  more  could 
be  reasonably  affirmed  of  the  statute  in  question — the  answer  is  that 
it  was  the  duty  of  the  constituted  authorities  primarily  to  keep  in 
view  the  welfare,  comfort,  and  safety  of  the  many,  and  not  permit 
the  interests  of  the  many  to  be  subordinated  to  the  wishes  or  con- 
venience of  the  few.  There  is,  of  course,  a  sphere  within  which  the 
individual  may  assert  the  supremacy  of  his  own  will,  and  rightfully 
dispute  the  authority  of  any  human  government — especially  of  any 
free  government  existing  under  a  written  constitution,  to  interfere 
with  the  exercise  of  that  will.  But  it  is  equally  true  that  in  every 
well-ordered  society  charged  with  the  duty  of  conserving  the  safety 
of  its  members  the  rights  of  the  individual  in  respect  of  his  liberty 
may  at  times,  under  the  pressure  of  great  dangers,  be  subjected  to 
such  restraint,  to  be  enforced  by  reasonable  regulations,  as  the  safety 
of  the  general  public  may  demand.  An  American  citizen  arriving  at 
an  American  port  on  a  vessel  in  which,  during  the  voyage,  there  had 
been  cases  of  yellow  fever  or  Asiatic  cholera,  he,  although  apparently 
free  from  disease  himself,  may  yet,  in  some  circumstances,  be  held  in 
quarantine  against  his  will  on  board  of  such  vessel  or  in  a  quarantine 
station,  until  it  be  ascertained  by  inspection,  conducted  with  due  dili- 
gence, that  the  danger  of  the  spread  of  the  disease  among  the  com- 
munity at  large  has  disappeared.  The  liberty  secured  by  the  four- 
teenth amendment,  this  court  has  said,  consists,  in  part,  in  the  right 
of  a  person  'to  live  and  work  where  he  will'  (Allgeyer  v.  Louisiana, 
165  U.  S.  578,  17  Sup.  Ct.  Kep.  427,  41  L.  ed.  832);  and  yet  he  may  be 
compelled,  by  force  if  need  be,  against  his  will  and  without  regard 
to  his  personal  wishes  or  his  pecuniary  interests,  or  even  his  religious 
or  political  convictions,  to  take  his  place  in  the  ranks  of  the  army 
of  his  country,  and  risk  the  chance  of  being  shot  down  in  its  defense. 
It  is  not,  therefore,  true  that  the  power  of  the  public  to  guard  itself 
against  imminent  danger  depends  in  every  case  involving  the  control 
of  one's  body  upon  his  willingness  to  submit  to  reasonable  regulations 
established  by  the  constitutional  authorities,  under  the  sanction  of 
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the  state,  for  the  purpose  of  protecting  the  public  collectively  against 
such  danger. 

"It  is  said,  however,  that  the  statute,  as  interpreted  by  the  state 
court,  although  making  an  exception  in  favor  of  children  certified  by 
a  registered  physician  to  be  unfit  subjects  for  vaccination,  makes  no 
exception  in  case  of  adults  in  like  condition.  But  this  cannot  be 
deemed  a  denial  of  the  equal  protection  of  the  laws  to  adults;  for  the 
statute  is  applicable  equally  to  all  in  like  condition,  and  there  are 
obviously  reasons  why  regulations  may  be  appropriate  for  adults  which 
could  not  safely  be  applied  to  persons  of  tender  years. 

"Looking  at  the  propositions  embodied  in  the  defendant's  rejected 
offers  of  proof,  it  is  clear  that  they  are  more  formidable  by  their  num- 
ber than  by  their  inherent  value.  Those  offers  in  the  main  seem  to 
have  had  no  purpose  except  to  state  the  general  theory  of  those  of  the 
medical  profession  who  attach  little  or  no  value  to  vaccination  as  a 
means  of  preventing  the  spread  of  smallpox,  or  who  think  that  vac- 
cination causes  other  diseases  of  the  body.  What  everybody  knows 
the  court  must  know,  and  therefore  the  state  court  judicially  knew, 
as  this  court  knows,  that  an  opposite  theory  accords  with  the  com- 
mon belief,  and  is  maintained  by  high  medical  authority.  We  must 
assume  that,  when  the  statute  in  question  was  passed,  the  legislature 
of  Massachusetts  was  not  unaware  of  these  opposing  theories,  and 
was  compelled,  of  necessity,  to  choose  between  them.  It  was  not 
compelled  to  commit  a  matter  involving  the  public  health  and  safety 
to  the  final  decision  of  a  court  or  jury.  It  is  no  part  of  the  function 
of  a  court  or  a  jury  to  determine  which  one  of  two  modes  was  likely 
to  be  the  most  effective  for  the  protection  of  the  public  against  dis- 
ease. That  was  for  the  legislative  department  to  determine  in  the 
light  of  all  the  information  it  had  or  could  obtain.  It  could  not  prop- 
erly abdicate  its  function  to  guard  the  public  health  and  safety.  The 
state  legislature  proceeded  upon  the  theory  which  recognized  vaccina- 
tion as  at  least  an  effective,  if  not  the  best  known,  way  in  which  to 
meet  and  suppress  the  evils  of  a  smallpox  epidemic  that  imperiled  an 
entire  population.  Upon  what  sound  principles  as  to  the  relations 
existing  between  the  different  departments  of  government  can  the 
court  review  this  action  of  the  legislature?  If  there  is  any  such  power 
in  the  judiciary  to  review  legislative  action  in  respect  of  a  matter 
affecting  the  general  welfare,  it  can  only  be  when  that  which  the  legis- 
lature has  done  comes  within  the  rule  that,  if  a  statute  purporting 
to  have  been  enacted  to  protect  the  public  health,  the  public  morals, 
or  the  public  safety,  has  no  real  or  substantial  relation  to  those  ob- 
jects, or  is,  beyond  all  question,  a  plain,  palpable  invasion  of  rights 
secured  by  the  fundamental  law,  it  is  the  duty  of  the  courts  to  so 
adjudge,  and  thereby  give  effect  to  the  constitution:  Mugler  v,  Kan- 
sas, 123  U.  S.  623,  661,  8  Sup.  Ct.  Eep.  273,  31  L.  ed.  205;  Minnesota 
V.  Barber,  136  U.  S.  313,  320,  10  Sup.  Ct.  Eep.  862,  34  L.  ed.  455,  458; 
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Atkin  V.  Kansas,  191  U.  S.  207,  223,  24  Sup.  Ct.  Eep.  124,  48  L.  ed. 
154. 

"Whatever  may  be  thought  of  the  expediency  of  this  statute,  it 
cannot  be  affirmed  to  be,  beyond  question,  in  palpable  conflict  with  the 
constitution.  Nor,  in  view  of  the  methods  employed  to  stamp  out  the 
disease  of  smallpox,  can  anyone  confidently  assert  that  the  means 
prescribed  by  the  state  to  that  end  has  no  real  or  substantial  relation 
to  the  protection  of  the  public  health  and  the  public  safety.  Such 
an  assertion  would  not  be  consistent  with  the  experience  of  this  and 
other  countries  whose  authorities  have  dealt  with  the  disease  of  small- 
pox. And  the  principle  of  vaccination  as  a  means  to  prevent  the 
spread  of  smallpox  has  been  enforced  in  many  states  by  statutes  mak- 
ing the  vaccination  of  children  a  condition  of  their  right  to  enter  or 
remain  in  public  schools:  Blue  v.  Beach,  155  Ind.  121,  80  Am.  St.  Rep. 
175,  56  N.  E.  89,  30  L.  E.  A.  64;  Morris  v.  Columbus,  102  Ga,  792,  66 
Am.  St.  Eep.  243,  30  S.  E.  850,  42  L.  E.  A.  175;  State  v.  Hay,  126  N. 
C.  999,  78  Am.  St.  Eep.  691,  35  S.  E.  459,  49  L.  E.  A.  588;  Abeel  v.  Clark, 
84  Cal.  226,  24  Pae.  383;  Bissell  v.  Davison,  65  Conn.  183,  32  Atl.  348, 
29  L.  E.  A.  251;  Hazen  v.  Strong,  2  Vt.  427;  Duffield  v.  Williamsport 
School  District,  162  Pa.  St.  476,  29  Atl.  742,  25  L.  E.  A.  152. 

"The  latest  case  upon  the  subject  of  which  we  are  aware  is  Vie- 
meister v.  White,  decided  very  recently  by  the  court  of  appeals  of 
New  York.  That  case  involved  the  validity  of  a  statute  excluding 
from  the  public  schools  all  children  who  had  not  been  vaccinated. 
One  contention  was  that  the  statute  and  the  regulation  adopted  in 
exercise  of  its  provisions  was  inconsistent  with  the  rights,  privileges 
and  liberties  of  the  citizen.  The  contention  was  overruled,  the  court 
saying,  among  other  things:  'Smallpox  is  known  of  all  to  be  a  dan- 
gerous and  contagious  disease.  If  vaccination  strongly  tends  to  pre- 
vent the  transmission  or  spread  of  this  disease,  it  logically  follows 
that  children  may  be  refused  admission  to  the  public  schools  until 
they  have  been  vaccinated.  The  appellant  claims  that  vaccination 
does  not  tend  to  prevent  smallpox,  but  tends  to  bring  about  other  dis- 
eases, and  that  it  does  much  harm,  with  no  good.  It  must  be  con- 
ceded that  some  laymen,  both  learned  and  unlearned,  and  some  physi- 
cians of  great  skill  and  repute,  do  not  believe  that  vaccination  is  a 
preventive  of  smallpox.  The  common  belief,  however,  is  that  it  has  a 
decided  tendency  to  prevent  the  spread  of  this  fearful  disease,  and 
to  render  it  less  dangerous  to  those  who  contract  it.  While  not  ac- 
cepted by  all,  it  is  accepted  by  the  mass  of  the  people,  as  well  as  by 
most  members  of  the  medical  profession.  It  has  been  general  in  our 
state,  and  in  most  civilized  nations  for  generations.  It  is  generally 
accepted  in  theory,  and  generally  applied  in  practice,  both  by  the  vol- 
untary action  of  the  people,  and  in  obedience  to  the  command  of  law. 
Nearly  every  state  in  the  Union  has  statutes  to  encourage,  or  directly 
or  indirectly  to  require,  vaccination;  and  this  is  true  of  most  natioHS 
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of  Europe A  common  belief,  like  common  knowledge,  does  not 

require  evidence  to  establish  its  existence,  but  may  be  acted  upon 

without  proof  by  the  legislature  and  the  courts The  fact  that 

the  belief  is  not  universal  is  not  controlling,  for  there  is  scarcely  any 
belief  that  is  accepted  by  everyone.  The  possibility  that  the  belief 
may  be  wrong,  and  that  science  may  yet  show  it  to  be  wrong,  is  not 
conclusive;  for  the  legislature  has  the  right  to  pass  laws  which,  ac- 
cording to  the  common  belief  of  the  people,  are  adapted  to  prevent 
the  spread  of  contagious  diseases.  In  a  free  country,  where  the  gov- 
ernment is  by  the  people,  through  their  chosen  representatives,  prac- 
tical legislation  admits  of  no  other  standard  of  action,  for  what  the 
people  believe  is  for  the  common  welfare  must  be  accepted  as  tending 
to  promote  the  common  welfare,  whether  it  does  in  fact  or  not.  Any 
other  basis  would  conflict  with  the  spirit  of  the  constitution,  and 
would  saiyjtion  measures  opposed  to  a  republican  form  of  government. 
While  we  do  not  decide,  and  cannot  decide,  that  vaccination  is  a 
preventive  of  smallpox,  we  take  judicial  notice  of  the  fact  that  this 
is  the  common  belief  of  the  people  of  the  state,  and,  with  this  fact 
as  a  foundation,  we  hold  that  the  statute  in  question  is  a  health  law, 
enacted  in  a  reasonable  and  proper  exercise  of  the  police  power': 
Matter  of  Viemeister,  179  N.  Y.  235,  ante,  p.  859,  72  N.  E.  97. 

"Since,  then,  vaccination,  as  a  means  of  protecting  a  community 
against  smallpox,  finds  strong  support  in  the  experience  of  this  and 
other  countries,  no  court,  much  less  a  jury,  is  justified  in  disregarding 
the  action  of  the  legislature  simply  because  in  its  or  their  opinion 
that  particular  method  was — perhaps,  or  possibly — not  the  best  either 
for  children  or  adults. 

**Did  the  offers  of  proof  made  by  the  defendant  present  a  case 
which  entitled  him,  while  remaining  in  Cambridge,  to  claim  exemption 
from  the  operation  of  the  statute  and  of  the  regulation  adopted  by 
the  board  of  health?  We  have  already  said  that  his  rejected  offers, 
in  the  main,  only  set  forth  the  theory  of  those  who  had  no  faith  in 
vaccination  as  a  means  of  preventing  the  spread  of  smallpox,  or  who 
thought  that  vaccination,  without  benefiting  the  public,  put  in  peril 
the  health  of  the  person  vaccinated.  But  there  were  some  offers 
which  it  is  contended  embodied  distinct  facts  that  might  properly 
have  been  considered.     Let  us  see  how  this  is. 

"The  defendant  offered  to  prove  that  vaccination  'quite  often' 
caused  serious  and  permanent  injury  to  the  health  of  the  person  vac- 
cinated; that  the  operation  'occasionally'  resulted  in  death;  that  it 
was  'impossible'  to  tell  'in  any  particular  case'  what  the  results  of 
vaccination  would'  be,  or  whether  it  would  injure  the  health  or  result 
in  death;  that  'quite  often*  one's  blood  is  in  a  certain  condition  of 
impurity  when  it  is  not  prudent  or  safe  to  vaccinate  him;  that  there 
is  no  practical  test  by  which  to  determine  'with  any  degree  of  cer- 
tainty' whether  one's  blood  is  in  such  condition  of  impurity  as  to 
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render  vaccination  necessarily  unsafe  or  dangerous;  that  vaccine  mat- 
ter is  'quite  often'  impure  and  dangerous  to  be  used,  but  whether 
impure  or  not  cannot  be  ascertained  by  any  known  practical  test; 
that  the  defendant  refused  to  submit  to  vaccination  for  the  reason 
that  he  had,  'when  a  child,'  been  caused  great  and  extreme  suffering 
for  a  long  period  by  a  disease  produced  by  vaccination;  and  that  he 
had  witnessed  a  similar  result  of  vaccination,  not  only  in  the  case  of 
his  son,  but  in  the  cases  of  others. 

"These  offers,  in  effect,  invited  the  court  and  jury  to  go  over 
the  whole  ground  gone  over  by  the  legislature  when  it  enacted  the 
statute  in  question.  The  legislature  assumed  that  some  children,  by 
reason  of  their  condition  at  the  time,  might  not  be  fit  subjects  of 
vaccination;  and  it  is  suggested — and  we  will  not  say  without  reason 
— that  such  is  the  case  with  some  adults.  But  the  defendant  did  not 
offer  to  prove  that,  by  reason  of  his  then  condition,  he  was  in  fact 
not  a  fit  subject  of  vaccination  at  the  time  he  was  informed  of  the 
requirement  of  the  regulation  adopted  by  the  board  of  health.  It 
is  entirely  consistent  with  his  offer  of  proof  that,  after  reaching  full 
age,  he  had  become,  so  far  as  medical  skill  could  discover,  and  when 
informed  of  the  regulation  of  the  board  of  health  was,  a  fit  subject 
of  vaccination,  and  that  the  vaccine  matter  to  be  used  in  his  case 
was  such  as  any  medical  practitioner  of  good  standing  would  regard 
as  proper  to  be  used.  The  matured  opinions  of  medical  men  every- 
where, and  the  experience  of  mankind,  as  all  must  know,  negative  the 
suggestion  that  it  is  not  possible  in  any  case  to  determine  whether 
vaccination  is  safe.  Was  defendant  exempted  from  the  operation  of 
the  statute  simply  because  of  his  dread  of  the  same  evil  results  ex- 
perienced by  him  when  a  child,  and  which  he  had  observed  in  the 
cases  of  his  son  and  other  children?  Could  he  reasonably  claim  such 
an  exemption  because  'quite  often,'  or  'occasionally,'  injury  had 
resulted  from  vaccination,  or  because  it  was  impossible,  in  the  opinion 
of  some,  by  any  practical  test,  to  determine  with  absolute  certainty 
whether  a  particular  person  could  be  safely  vaccinated  I 

"It  seems  to  the  court  that  an  affirmative  answer  to  these  ques- 
tions would  practically  strip  the  legislative  department  of  its  func- 
tion to  care  for  the  public  health  and  the  public  safety  when  endan- . 
gered  by  epidemics  of  disease.  Such  an  answer  would  mean  that 
compulsory  vaccination  could  not,  in  any  conceivable  ease,  be  legally 
enforced  in  a  community,  even  at  the  command  of  the  legislature, 
however  widespread  the  epidemic  of  smallpox,  and  however  deep  and 
universal  was  the  belief  of  the  community  and  of  its  medical  advisers 
that  a  system  of  general  vaccination  was  vital  to  the  safety  of  all. 

"We  are  not  prepared  to  hold  that  a  minority,  residing  or  remain- 
ing in  any  city  or  town  where  smallpox  is  prevalent,  and  enjoying 
the  general  protection  afforded  by  an  organized  local  government, 
may  thus  defy  the  will  of  its  constituted  authorities,  acting  in  good 
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faith  for  all,  under  the  legislative  sanction  of  the  state.  If  such  be 
the  privilege  of  a  minority,  then  a  like  privilege  would  belong  to 
each  individual  of  the  community,  and  the  spectacle  would  be  pre- 
sented of  the  welfare  and  safety  of  an  entire  population  being  subor- 
dinated to  the  notions  of  a  single  individual  who  chooses  to  remain 
a  part  of  that  population.  We  are  unwilling  to  hold  it  to  be  an  ele- 
ment in  the  liberty  secured  by  the  constitution  of  the  United  States 
that  one  person,  or  a  minority  of  persons,  residing  in  any  community 
and  enjoying  the  benefits  of  its  local  government,  should  have  the 
power  thus  to  dominate  the  majority  when  supported  in  their  action 
by  the  authority  of  ,the  state.  While  this  court  should  guard  with 
firmness  every  right  appertaining  to  life,  liberty  or  property  as  se- 
cured to  the  individual  by  the  supreme  law  of  the  land,  it  is  of  the 
last  importance  that  it  should  not  invade  the  domain  of  local  au- 
thority except  when  it  is  plainly  necessary  to  do  so  in  order  to  enforce 
that  law.  The  safety  and  the  health  of  the  people  of  Massachusetts 
are,  in  the  first  instance,  for  that  commonwealth  to  guard  and  pro- 
tect. They  are  matters  that  do  not  ordinarily  concern  the  national 
government.  So  far  as  they  can  be  reached  by  any  government,  they 
depend,  primarily,  upon  such  action  as  the  state,  in  its  wisdom,  may 
take;  and  we  do  not  perceive  that  this  legislation  has  invaded  any 
right  secured  by  the  federal  constitution. 

"Before  closing  this  opinion  we  deem  it  appropriate,  in  order  to 
prevent  misapprehension  as  to  our  views,  to  observe — perhaps  to  re- 
peat a  thought  already  sufficiently  expressed,  namely — that  the  police 
power  of  a  state,  whether  exercised  directly  by  the  legislature,  or  by 
a  local  body  acting  under  its  authority,  may  be  exerted  in  such  cir- 
cumstances, or  by  regulations  so  arbitrary  and  oppressive  in  par- 
ticular cases,  as  to  justify  the  interference  of  the  courts  to  prevent 
wrong  and  oppression.  Extreme  cases  can  be  readily  suggested.  Or- 
dinarily such  cases  are  not  safe  guides  in  the  administration  of  the 
law.  It  is  easy,  for  instance,  to  suppose  the  case  of  an  adult  who 
is  embraced  by  the  mere  words  of  the  act,  but  yet  to  subject  whom 
to  vaccination  in  a  particular  condition  of  his  health  or  body  would 
be  cruel  and  inhuman  in  the  last  degree.  We  are  not  to  be  under- 
stood as  holding  that  the  statute  was  intended  to  be  applied  to  such 
a  case,  or,  if  it  was  so  intended,  that  the  judiciary  would  not  be  com- 
petent to  interfere  and  protect  the  health  and  life  of  the  individual 
concerned.  'AH  laws,'  this  court  has  said,  'should  receive  a  sensible 
construction.  General  terms  should  be  so  limited  in  their  applica- 
tion as  not  to  lead  to  injustice,  oppression,  or  an  absurd  consequence. 
It  will  always,  therefore,  be  presumed  that  the  legislature  intended 
exceptions  to  its  language  which  would  avoid  results  of  this  character. 
The  reason  of  the  law  in  such  cases  should  prevail  over  its  letter': 
United  States  v.  Kirby,  7  Wall.  482,  19  L.  ed.  278;  Lau  Ow  Bew  v. 
United  States,  144  U.  8.  47,  58,  12  Sup.  Ct.  Eep.  517,  36  L.  ed.  340, 
344.     Until  otherwise  informed  by  the  highest  court  of  Maijsachusetts, 


Oct.  1904. Jj  Matter  of  Viemeisteb.  877 

we  are  not  inclined  to  hold  that  the  statute  establishes  the  absolute 
rule  that  an  adult  must  be  vaccinated,  if  it  be  apparent  or  can  be' 
shown  with  reasonable  certainty  that  he  is  not  at  the  time  a  fit  sub- 
ject of  vaccination,  or  that  vaccination,  by  reason  of  his  then  con- 
dition, would  seriously  impair  his  health,  or  probably  cause  his  death. 
No  such  case  is  here  presented.  It  is  the  case  of  an  adult,  who,  for 
aught  that  appears,  was  himself  in  perfect  health  and  a  fit  subject 
of  vaccination,  and  yet,  while  remaining  in  the  community,  refused 
to  obey  the  statute  and  the  regulation  adopted  in  execution  of  its 
provisions  for  the  protection  of  the  public  health  and  the  public 
safety,  confessedly  endangered  by  the  presence  of  a  dangerous  dis- 
ease. 

"We  now  decide  only  that  the  statute  covers  the  present  case,  and 
that  nothing  clearly  appears  that  would  justify  this  court  in  holding 
it  to  be  unconstitutional  and  inoperative  in  its  application  to  the 
plaintiff  in  error. 

"The  judgment  of  the  court  below  must  be  affirmed." 

In  a  note  to  the  opinion  vaccination  in  other  countries  and  the  laws 
for  its  enforcement  are  historically  considered  and  stated  as  follows: 

"  'State  supported  facilities  for  vaccination  began  in  England  in 
1808  with  the  National  Vaccine  Establishment.  In  1840  vaccination 
fees  were  made  payable  out  of  the  rates.  The  first  compulsory  act  was 
passed  in  1853,  the  guardians  of  the  poor  being  intrusted  with  the 
carrying  out  of  the  law;  in  1854  the  public  vaccinations  under  one 
year  of  age  were  408,824  as  against  an  average  of  180,960  for  several 
years  before.  In  1867  a  new  act  was  passed,  rather  to  remove  some 
technical  difficulties  than  to  enlarge  the  scope  of  the  former  act;  and 
in  1871  the  act  was  passed  which  compelled  the  boards  of  guardians 
to  appoint  vaccination  officers.  The  guardians  also  appoint  a  public 
vaccinator,  who  must  be  duly  qualified  to  practice  medicine,  and  whose 
duty  it  is  to  vaccinate  (for  a  fee  of  one  shilling  and  sixpence)  any 
child  resident  within  his  district  brought  to  him  for  that  purpose,  to 
examine  the  same  a  week  after,  to  give  a  certificate,  and  to  certify 
to  the  vaccination  officer  the  fact  of  vaccination  or  of  insusceptibil- 
ity  Vaccination  was  made  compulsory  in  Bavaria  in  1807,  and 

subsequently  in  the  following  countries:  Denmark  (1810),  Sweden 
(1814),  Wiirttemberg,  Hesse,  and  other  German  states  (1818),  Prus- 
sia (1835),  Eoumania  (1874),  Hungary  (1876),  and  Servia  (1881).  It 
is  compulsory  by  cantonal  law  in  ten  out  of  the  twenty-two  Swiss  can- 
tons; an  attempt  to  pass  a  federal  compulsory  law  was  defeated  by 
a  plebiscite  in  1881.  In  the  following  countries  there  is  no  compulsory 
law,  but  governmental  facilities  and  compulsion  on  various  classes 
more  or  less  directly  under  governmental  control,  such  as  soldiers, 
state  employes,  apprentices,  school  pupils,  etc.:  France,  Italy,  Spain, 

Portugal,  B41gium,  Norway,  Austria,  Turkey Vaccination  has 

been  compulsory  in  South  Australia  since  1872,  in  Victoria  since  1874, 
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and  in  Western  Australia  since  1878.  In  Tasmania  a  compulsory  act 
'as  passed  in  1882.  In  New  South  Wales  there  is  no  compulsion,  but 
free  facilities  for  vaccination.  Compulsion  was  adopted  at  Calcutta 
in  1880,  and  since  then  at  eighty  other  towns  of  Bengal,  at  Madras 
in  1884,  and  at  Bombay  and  elsewhere  in  the  presidency  a  few  years 
earlier.  Eevaccination  was  made  compulsory  in  Denmark  in  1871, 
and  in  Eoumania  in  1874;  in  Holland  it  was  enacted  for  all  school 
pupils  in  1872.  The  various  laws  and  administrative  orders  which 
had  been  for  many  years  in  force  as  to  vaccination  and  revaccina- 
tion  in  the  several  German  states  were  consolidated  in  an  imperial 
statute  of  1874':  24  Encyclopedia  Britannica  (1894),  'Vaccination.' 

"  'In  1857  the  British  parliament  received  answers  from  552  phy- 
sicians to  questions  which  were  asked  them  in  reference  to  the  utility 
of  vaccination,  and  only  two  of  these  spoke  against  it.  Nothing 
proves  this  utility  more  clearly  than  the  statistics  obtained.  Espe- 
cially instructive  are  those  which  Flinzer  compiled  respecting  the 
epidemic  in  Chemnitz  which  prevailed  in  1870-71.  At  this  time  in  the 
town  there  were  64,255  inhabitants,  of  whom  53,891,  or  83.87  per  cent 
were  vaccinated,  5,712,  or  8.89  per  cent  were  unvaccinated,  and  4,652, 
or  7.24  per  cent  had  had  the  smallpox  before.  Of  those  vaccinated 
953,  or  1.77  per  cent  became  affected  with  smallpox,  and  of  the  un- 
inocculated  2,643,  or  46.3  per  cent  had  the  disease.  In  the  vaccinated 
the  mortality  from  the  disease  was  0.73  per  cent,  and  in  the  unpro- 
tected it  was  9.16  per  cent.  In  general,  the  danger  of  infection  is 
six  times  as  great,  and  the  mortality  sixty-eight  times  as  great,  in 
the  unvaccinated,  as  in  the  vaccinated.  Statistics  derived  from  the 
civil  population  are  in  general  not  so  instructive  as  those  derived  from 
armies,  where  vaccination  is  usually  more  carefully  performed,  and 
where  statistics  can  be  more  accurately  collected.  During  the  Franco- 
German  war  (1870-71)  there  was  in  France  a  widespread  epidemic  of 
smallpox,  but  the  German  army  lost  during  the  campaign  only  450 
cases,  or  58  men  to  the  one  hundred  thousand;  in  the  French  army, 
however,  where  vaccination  was  not  carefully  carried  out,  the  num- 
ber of  deaths  from  smallpox  was  23,400':  8  Johnson's  Universal  Cy- 
clopedia (1897),  'Vaccination.' 

"  'The  degree  of  protection  afforded  by  vaccination  thus  became 
a  question  of  great  interest.  Its  extreme  value  was  easily  demon- 
strated by  statistical  researches.  In  England,  in  the  last  half  of  the 
eighteenth  century,  out  ye  every  1,000  deaths,  96  occurred  from  small- 
pox; in  the  first  half  of  the  present  century,  out  of  every  1,000  deaths, 
but  35  were  caused  by  that  disease.  The  amount  of  mortality  in  a 
country  by  smallpox  seems  to  bear  a  fixed  relation  to  the  extent  to 
which  vaccination  is  carried  out.  In  all  England  and  Wales,  for  some 
jars  previous  to  1853,  the  proportional  mortality  by  smallpox  was 
21.9  to  1,000  deaths  from  all  causes;  in  London  it  w^s  but  16  to 
1,000;  in  Ireland,  where  vaccination  was  much  less  general,  it  was  49 
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to  1,000,  while  in  Connaught  it  was  60  to  1,000.  On  the  other  hand, 
in  a  number  of  European  countries,  where  vaccination  was  more  or  less 
compulsory,  the  proportionate  number  of  deaths  from  smallpox  about 
the  same  time  varied  from  2  per  1,000  of  all  causes  in  Bohemia,  Lom- 
bardy,  Venice,  and  Sweden,  to  8.33  per  1,000  in  Saxony.  Although 
in  many  instances  persons  who  had  been  vaccinated  were  attacked 
with  smallpox  in  a  more  or  less  modified  form,  it  was  noticed  that 
the  persons  so  attacked  had  been  commonly  vaccinated  many  years 
previously':  16  American  Cyclopedia,  'Vaccination'  (1883). 

"  *Dr,  Buchanan,  the  medical  oflBcer  of  the  London  Government 
Board,  reported  [1881]  as  the  result  of  statistics  that  the  smallpox 
death  rate  among  adult  persons  vaccinated  was  90  to  a  million; 
whereas  among  those  unvaccinated  it  was  3,350  to  a  million;  whereas 
among  vaccinated  children  under  five  years  of  age,  42^4  per  million; 
whereas  among  unvaccinated  children  of  the  same  age  it  was  5,950 
per  million':  Hardway  on  Essentials  of  Vaccination  (1882).  The 
same  author  reports  that,  among  other  conclusions  reached  by  the 
AcadSmie  de  Medicine  of  France,  was  one  that,  'without  vaccination, 
hygienic  measures  (isolation,  disinfection,  etc.)  are  of  themselves  in- 
sufficient for  preservation  from  smallpox':  Hardway  on  Essentials  of 
Vaccination  (1882). 

"The  Belgian  Academy  of  Medicine  appointed  a  committee  to  make 
an  exhaustive  examination  of  the  whole  subject,  and  among  the  con- 
clusions reported  by  them  were:  '1.  Without  vaccination,  hygienic 
measures  and  means,  whether  public  or  private,  are  powerless  in  pre- 
serving  mankind  from   smallpox 3.  Vaccination   is   always   an 

inoffensive  operation  when  practiced  with  proper  care  on  healthy  sub- 
jects  4.  It  is  highly  desirable,  in  the  interests  of  the  health 

and  lives  of  our  countrymen,  that  vaccination  should  be  rendered  com- 
pulsory': Edwards  on  Vaccination  (1882). 

"The  English  Koyal  Commission,  appointed  with  Lord  Herschell, 
the  lord  chancellor  of  England,  at  its  head,  to  inquire,  among  other 
things,  as  to  the  effect  of  vaccination  in  reducing  the  prevalence  of, 
and  mortality  from,  smallpox,  reported,  after  several  years  of  inves- 
tigation: 'We  think  that  it  diminishes  the  liability  to  be  attacked 
by  the  disease;  that  it  modifies  the  character  of  the  disease  and  ren- 
ders it  less  fatal— of  a  milder  and  less  severe  type;  that  the  protection 
it  affords  against  attacks  of  the  disease  is  greatest  during  the  years 
immediately  succeeding  the  operation  of  vaccination.'  " 
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PEOPLE  V.  BONIER. 

[179  N.  Y.  315,  72  N.  E.  226.] 

CBIMINAL  IiAW — Character,  Beasonable  Doubt  Created  by 
Good. — Evidence  of  the  good  character  of  a  person  accused  of  crime 
may,  of  itself,  create  a  reasonable  doubt  of  his  guilt,  when  without  it, 
none  would  exist,  and,  upon  the  request  of  the  accused,  the  jury 
should  be  told  that  such  evidence,  in  the  exercise  of  their  sound  judg- 
ment, may  be  sufficient  to  warrant  an  acquittal,  even  if  the  rest  of 
the  evidence  should  otherwise  appear  conclusive,     (p.  885.) 

APPELLATE  PROCEDUBE  in  Criminal  Cases — Overlooking 
Technicalities  in  Request  for  Instruction  in  Murder  Cases. — Though 
an  appellate  court  may  overlook  technical  errors  in  requests  for  in- 
structions in  order  to  affirm  in  a  clear  case,  it  should  not  invoke  tech- 
nicalities nor  resort  to  severe  or  narrow  criticism  of  a  request  to 
charge,  in  order  to  uphold  a  judgment  of  death,     (p.  886.) 

CRIMINAL  LAW — Jury  Trial,  Refusal  of  Instruction  Concern- 
ing the  Effect  of  Good  Character. — The  accused  on  a  trial  for  murder 
is  entitled  to  an  instruction  that  evidence  of  his  good  character  may, 
of  itself,  raise  reasonable  doubt  of  his  guilt,  and  if  such  instruction, 
though  asked,  is  not  given,  the  judgment  of  conviction  should  be  set 
aside.  The  appellate  court  cannot  say  that  the  failure  to  give  the 
instruction  was  a  technical  error  or  defect  not  affecting  the  substan- 
tial right  of  the  accused,     (p.  888.) 

APPELLATE  PROCEDURE  in  Criminal  Cases. — The  Presump- 
tion of  Injury  conclusively  arises  whenever  it  is  apparent  that  an 
erroneous  ruling  may  have  affected  the  verdict,     (p.  888.) 

Appealfroma  judgment  entered  in  the  supreme  court  at  the 
trial  term  for  the  county  of  Erie  upon  a  verdict  convicting  the 
defendant  of  murder  in  the  first  degree. 

Philip  V.  Fennelly,  for  the  appellant. 

Edward  J,  Coatsworth,  district  attorney,  and  Frank  A.  Ab- 
bott, for  the  respondent. 

316  YANN,  J.  On  the  16th  of  January,  1904,  the  de- 
fendant was  convicted  upon  an  indictment  found  December  22, 
1903,  charging  him  with  the  crime  of  murder  in  the  first 
degree,  committed  in  the  city  of  Buffalo,  on  the  20th  of 
November,  1903,  by  taking  the  life  of  one  Franz  Freher,  with 
willful  and  deliberate  purpose. 

The  evidence  against  the  defendant  was  wholly  circumstan- 
tial, but  it  tended  strongly  to  establish  his  guilt  and  clearly 
warranted  the  submission  of  the  case  to  the  Jury.  A  careful 
review  of  the  testimony  has  led  us  to  the  conclusion  that  the 
verdict  was  not  against  the  weight  of  evidence,  and  that  it  should 
not  be  disturbed,  unless  some  error,  duly  raised  by  exception. 
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was  cominitted  during  the  trial  of  such  a  nature  as  to  give  rise 
to  the  presumption  that  the  defendant  suffered  prejudice  there- 
from. 

Evidence  was  given  by  witnesses  called  in  behalf  of  the 
defendant  tending  to  show  that  his  general  reputation  from 
the  speech  of  people,  in  the  community  where  he  had  lived 
for  many  years,  was  good  and  that  they  had  never  heard  any- 
thing against  him.  No  evidence  was  given  in  behalf  of  the 
people  in  relation  to  his  reputation  or  character.  In  charging 
the  jury  upon  this  subject  the  court  said:  "You  will  take  into 
account  the  evidence  of  these  two  witnesses  who  testified  in 
behalf  of  the  defendant  with  reference  to  his  character.  They 
said  they  had  known  him,  one  of  them  eight  months  or 
nine  months,  and  made  an  investigation  of  his  character  and 
standing,  or  his  reputation  perhaps  would  be  better,  and  so 
far  as  he  learned  it  was  good  and  he  so  reported.  The  other 
gentleman  had  known  him  some  time,  and  so  far  as  he  knew, 
his  reputation  was  good.  You  have  a  right  to  take  that  into 
account.  He  was  at  liberty  to  swear  six  witnesses.  He  was 
under  no  obligation  to  do  so,  but  he  might  have  done  so.  It 
is  proper  for  you  to  take  into  account  the  fact  that  these  wit- 
nesses ^^"^  have  testified  that  he  was  a  person  of  good  reputa- 
tion in  the  community  where  he  lived,  for  the  purpose  of  dis- 
crediting the  weight  and  probability  of  the  circumstances  sought 
to  be  established,  and  in  addition,  to  create  a  probability  of 
innocence.  No  matter  what  his  standing  might  have  been  in 
the  community  where  he  lived  in  the  past,  he  might  yet  be 
guilty.  So,  you  will  observe  it  is  proper  to  be  taken  into 
account  by  you  as  bearing  upon  the  probability  as  to  whether 
or  not  he  is  guilty  of  the  crime  charged  in  the  indictment." 

The  court  had  previously  charged  upon  the  subject  of  rea- 
sonable doubt  that  "it  is  for  the  people  to  prove  that  the 
defendant  committed  the  crime  and  prove  it  beyond  a  rea- 
sonable doubt.  The  case  made  to  convict  beyond  a  reasonable 
doubt  need  not  be  so  conclusive  as  to  repel  all  other  possible  con- 
clusions. There  might  be  some  possible  doubt  about  any  given 
statement  of  facts,  but  it  is  such  a  doubt  as  a  reasonable  man 
would  have  with  respect  to  the  truth  of  a  fact.  That  is  what  is 
meant  by  a  reasonable  doubt.  Not  that  the  evidence  must  be 
conclusive  and  absolute  beyond  peradventure,  but  that  it  is 
reasonably  established  and  that,  therefore,  there  is  no  reasonable 
doubt  about  it." 

The  following  extract  from  the  record  sets  forth  three  con- 
secutive requests  to  charge  presented  by  the  coxtosel  for  defend- 
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ant,  the  action  of  the  court  thereon  and  an  exception  taken  to  the 
final  ruling. 

"Mr.  Murphy. — I  ask  your  honor  to  charge  that  in  the  absence 
of  any  testimony  upon  the  subject  of  character  the  presumption 
is  that  the  defendant's  character  is  good. 

"The  Court,— That  is  true. 

"Mr.  Murphy, — I  ask  your  honor  to  charge  that  there  is 
testimony  in  this  case,  and  that  if  the  jury  believe  it,  believe 
the  testimony  of  these  witnesses  upon  the  subject  of  the  de- 
fendant's character,  that  that  is  proof  conclusive  of  good  char- 
acter. 

"The  Court, — Yes,  on  that  subject  I  should  think  so.  I  will 
charge  it, 

"Mr.  Murphy. — Now,  I  ask  your  honor  to  charge  the  jury 
^*®  that  the  presumption  which  arises  as  to  the  defendant's 
good  character,  both  from  the  failure  to  attack  it  and  from  the 
testimony  given,  may  of  itself  be  sufficient  to  raise  a  reasonable 
doubt  as  to  the  defendant's  guilt. 

"The  Court, — That  I  deny.  The  jury  should  consider  the 
evidence  of  good  character  for  the  purposes  mentioned. 

"Mr.  ]\Iurphy, — I  except." 

The  exception  thus  taken  raises  the  only  serious  question 
that  we  have  before  us  for  consideration.  The  law  as  to  the 
weight  which  a  jury  may  give  to  evidence  showing  that  the 
accused  was  a  person  of  good  repute  is  so  well  settled  in  this 
state  that  counsel  do  not  seriously  differ  as  to  what  the  law 
is,  but  they  differ  widely  as  to  whether  it  was  complied  with  by 
the  court  in  this  case.  We  will  refer  to  a  few  of  the  authorities 
and  to  the  reasoning  of  learned  judges  in  laying  down  the  rule, 
so  that  the  foundation  and  force  thereof  may  be  understood, 
before  we  attempt  to  apply  it  to  the  case  in  hand. 

In  an  early  case  upon  the  trial  of  an  indictment  for  murder, 
the  court  "in  connection  with  many  just  observations  as  to  thb 
importance  and  effect  of  proof  of  good  character  ....  stated 
to  the  jurj'  that  where  the  question  was  one  of  great  and  atrocious 
criminality,  evidence  of  good  character,  and  of  a  man's  habitual 
conduct  under  common  circumstances,  must  be  considered  far 
inferior  to  what  it  is  in  the  instances  of  accusations  of  a  lower 
grade ;  but  still,  even  with  regard  to  the  higher  crimes,  testimony 
of  good  character,  though  of  less  avail,  was  competent."  The 
judgment  was  reversed  because  the  charge  tended  to  control 
the  weight  of  the  evidence  and  was  calculated  to  mislead  the  jury 
as  to  the  effect  which  it  might  receive. 
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The  court  said:  "The  principle  upon  which  good  character 
may  be  proved  is,  that  it  affords  a  presumption  against  the 
commission  of  crime.  This  presumption  arises  from  the  im- 
probability, as  a  general  rule,  as  proved  by  common  observation 
and  experience,  that  a  person  who  has  uniformly  pursued  art 
honest  and  upright  course  of  conduct  will  depart  ^^^  from  it 
and  do  an  act  so  inconsistent  with  it.  Such  a  person  may 
be  overcome  by  temptation  and  fall  into  crime,  and  cases  of 
that  kind  often  occur,  but  they  are  exceptions;  the  general 
rule  is  otherwise.  The  influence  of  this  presumption  from 
character  will  necessarily  vary  according  to  the  varying  cir- 
cumstances of  different  cases.  It  must  be  slight  when  the  ac- 
cusation of  crime  is  supported  by  the  direct  and  positive  tes- 
timony of  credible  witnesses;  and  it  will  seldom  avail  to  con- 
trol the  mind  in  cases  where  the  testimony,  though  circum- 
stantial, is  reliable,  strong  and  clear.  But  in  cases  where  the 
other  evidence  is  nearly  balanced,  but  slightly  prepou derating 
against  the  defendant,  the  presumption  from  proof  of  good 
character  is  entitled  to  great  weight,  and  will  often  be  suffi- 
cient to  turn  the  scale  and  produce  an  acquittal.  I  am  unable 
to  perceive  why  this  presumption  may  not,  and  should  not,  as 
a  general  rule,  be  as  controlling  in  cases  of  high  crimes  as  in 
those  of  smaller  ones.  In  a  case  of  murder,  arson,  robbery  or 
any  other  great  offense,  when  it  is  apparent  that  it  must  have 
been  planned  and  committed  with  great  deliberation,  and  the 
evidence  against  the  accused  is  uncertain,  why  should  not 
proof  of  good  character  influence  the  judgment  as  powerfully 
as  in  any  case?  I  can  readily  see  that  in  cases  of  great  crimes?, 
evidently  perpetrated  with  but  little,  if  any,  forethought,  under 
the  influence  of  some  sudden  and  powerful  motive,  such  proof 
will  be  comparatively  weak,  but  it  will  be  so  in  reference  to  any 
other  crime  with  similar  circumstances.  The  attending  cir- 
cumstances must,  I  think,  determine  the  degree  of  force  which 
evidence  of  good  character  should  have;  it  is  not  in  ordinary 
cases  affected  by  the  grade  of  the  offense'^:  Cancemi  v.  People, 
16  N.  Y.  501,  506. 

In  a  later  case,  where  the  indictment  was  for  grand  larceny, 
the  court  charged  that  good  character  is  "a  fact  to  be  considered 
by  the  jury  like  every  other  fact  in  the  case,  no  matter 
what  the  other  testimony  in  the  case  might  be;  but  when 
evidence  is  positive,  leading  to  a  conviction  logically  and  fairly 
derived  of  guilty  from  all  the  testimony,  the  simple  fact  that 
a  person  possesses  good  character  will  be  of  no  ^^**  avail;  that 
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it  is  only  in  cases  where  the  jury  have  a  well-reasoned  doubt, 
a  doubt  logically  arrived  at,  arising  out  of  all  the  testimony,  that 
evidence  of  good  character  steps  in,  and  then  it  becomes  the 
duty  of  the  jury  to  give  a  verdict  in  favor  of  the  prisoner." 
This  was  held  to  be  "clearly  erroneous  and  well  calculated 
to  mislead  the  jury  to  the  prejudice  of  the  prisoner." 

In  giving  its  reasons  the  court  said:  "There  is  no  case  in 
which  the  jury  may  not,  in  the  exercise  of  a  sound  judgment, 
give  a  prisoner  the  benefit  of  a  previous  good  character.  No 
matter  how  conclusive  the  other  testimony  may  appear  to  be, 
the  character  of  the  accused  may  be  such  as  to  create  a  doubt 
in  the  minds  of  the  jury  and  lead  them  to  believe,  in  view  of 
the  improbabilities  that  a  person  of  such  character  would  be 
guilty  of  the  offense  charged,  that  the  other  evidence  in  the 
case  is  false,  or  the  witnesses  mistaken.  An  individual  ac- 
cused of  crime  is  entitled  to  have  it  left  to  the  jury  to  form 
their  conclusion  upon  all  the  evidence  whether  he,  if  his  char- 
acter was  previously  unblemished,  has  or  has  not  committed 

the  particular  crime  alleged  against  him Evidence  of 

good  character  is  not  only  of  value  in  doubtful  cases,  and  in 
prosecutions  for  minor  offenses,  but  is  entitled  to  be  considered 
when  the  crime  charged  is  atrocious,  and  also  when  the  testimony 
tends  very  strongly  to  establish  the  guilt  of  the  accused.  It 
will  sometimes  of  itself  create  a  doubt  when  without  it  none 
would  exist." 

Five  judges  concurred  in  this  opinion,  but  two,  while  agree- 
ing with  the  doctrine  of  the  majority  as  to  the  effect  of  good 
character,  voted  to  affirm  on  the  ground  that  the  charge, 
"looking  at  the  whole  of  it,  was  to  be  construed  as  instruct- 
ing the  jury  that  good  character  was  to  be  considered  like 
any  other  testimony  upon  the  question  of  guilt,  but  that  pre- 
vious good  character  furnishes  no  defense  to  a  party  accused 
of  crime  when  his  guilt  is  determined  by  a  consideration  of  all 
the  evidence,  and  that  the  charge  so  construed  was  not  erron- 
eous" :  Eemsen  v.  People,  43  N.  Y.  6. 

We  shall  refer  to  but  one  more  case,  which  brings  the  law 
^®*  down  to  a  very  recent  period.  Upon  a  trial  for  the  crime  of 
rape,  the  judge  in  his  main  charge  said:  "It  is  true  that  good 
character  weighs  for  something,  and  it  should  weigh  when  a 
man  is  charged  with  crime.  I  leave  it  to  you  to  say/ to  what 
extent  the  evidence  convinces  you  with  reference  to  the  good 
character  of  the  defendant,  and  what  weight  that  character, 
as  it  is  established,  should  have  upon  your  consideration  of 
this  case."     The  defendant's    counsel    requested  the    court  to 
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instruct  as  follows:  "I  ask  the  court  to  charge  the  jury  that 
the  character  of  the  accused  may  he  such  as  to  create  a  doubt 
in  the  minds  of  the  jury  and  lead  them  to  believe,  in  view  of 
the  improbability  of  a  person  of  such  character  being  guilty, 
that  the  other  evidence  is  false/'  The  court  declined  to  so 
charge,  except  as  charged,  and  the  defendant  excepted. 

While  we  did  not  unite  in  judgment  upon  another  branch 
of  the  case,  all  the  judges  voted  to  reverse  because  this  ex- 
ception raised  reversible  error.  Judge  Bartlett,  speaking  for 
us  all  upon  this  point,  said;  "This  refusal  was  obvious  error, 
as  defendant  was  entitled  to  have  the  jury  distinctly  instructed 
that  good  character  will  sometimes  of  itself  create  a  doubt 
when  without  it  none  would  exist.  The  court  had  been  pre- 
viously requested  by  defendant's  counsel  to  charge  as  follows: 
'I  ask  the  court  to  charge  the  jury  that  the  jury  may  in  the 
exercise  of  sound  judgment,  give  the  person  the  benefit  of 
good  character,  no  matter  how  conclusive  the  other  testimony 
may  appear  to  be.'  The  court  in  response  charged,  'I  leave 
it  to  the  jury  to  say  what  weight  good  character  should  have 
in  determining  the  question  of  the  defendant's  guilt  or  inno- 
cence. I  think  it  is  a  proper  subject  for  their  consideration.' 
Exception  was  taken  to  the  refusal  to  charge  as  requested. 
The  vice  of  this  ruling  is  the  same  as  in  the  one  already  con- 
sidered. The  jury  were  not  clearly  informed  as  to  their 
power  in  the  exercise  of  a  sound  discretion.  The  defendant 
was  entitled  to  the  charge  as  requested,  without  change  or  com- 
ment" :  People  v.  Elliott,  163  N.  Y.  11,  59  N.  E.  103. 

It  is,  therefore,  the  law  that  evidence  of  good  character 
may  of  itself  create  a  reasonable  doubt,  when  without  it 
^^*  none  would  exist,  and  that  upon  the  request  of  the  accused 
the  jury  should  he  told  that  such  evidence,  in  the  exercise  of 
their  sound  judgment,  may  be  suflBcient  to  warrant  an  acquit- 
tal, even  if  the  rest  of  the  evidence  should  otherwise  appear 
conclusive. 

The  testimony  in  the  case  now  before  us  shows  that  if  the 
defendant  committed  the  crime  charged  against  him,  he  did 
it  with  deliberation  and  forethought.  It  was  not  the  result  of 
sudden  impulse,  but  of  careful  premeditation  and  deliberate 
execution,  for  the  purpose  of  robbing  the  victim.  Proof  of 
good  character  is  of  peculiar  value  in  such  a  case,  especially 
when  the  evidence  of  guilt  rests,  as  it  does  here,  entirely  upon 
circumstantial  evidence,  because  the  deliberate  perpetration  of 
the  gravest  of  crimes  is  so  inconsistent  with  an  upright  and 
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orderly  life  as  to  cause  the  mind  to  hesitate  and  to  examine 
and  re-examine  the  circumstances  with  the  utmost  care  before 
accepting  them  as  conclusive  proof. 

The  instruction  asked  was  of  great  moment  to  the  defend- 
ant, confronted,  as  he  was,  with  a  strong  case  against  him. 
Whether  his  character  was  good  was  for  the  jury  to  decide, 
but  they  were  not  permitted  to  give  the  full  effect  to  that  fact, 
if  they  found  it,  which  the  law  authorizes.  An  innocent  man 
may  be  so  surrounded  by  adverse  circumstances  that  his  only 
reliance  is  his  naked  denial,  which  ordinarily  has  but  little 
weight,  and  proof  of  good  character,  which  may  have  great 
weight. 

We  think  that  the  charge,  as  a  whole,  tended  to  mislead  the 
jury  as  to  the  effect  which  they  might  give  to  such  evidence. 
The  body  of  the  charge  did  not  cover  the  point,  as  the  jury 
were  there  told  that  they  might  consider  good  character  for  two 
purposes:  1.  To  discredit  the  weight  and  probability  of  the 
circumstances  sought  to  be  established;  and  2.  To  create  a 
probability  of  innocence.  In  response  to  a  distinct  request 
for  an  instruction  that  good  character  may  of  itself  be  suffi- 
cient to  raise  a  reasonable  doubt,  the  court  denied  the  propo- 
sition of  law  embraced  in  the  request,  but  charged  that  the 
jury  should  consider  the  evidence  for  the  purpose  mentioned, 
*^^  apparently  meaning  the  two  distinct  purposes  mentioned 
eo  nomine  in  the  body  of  the  charge.  No  attempt  was  made 
to  instruct  the  jury  as  to  the  weight  which  good  character 
may  have,  independent  of  any  other  evidence,  and  this  was  the 
main  chance  of  the  defendant. 

It  is  claimed,  however,  that  the  request  was  not  technically 
correct  in  form,  because  it  included  in  its  assumption  the  fail- 
ure of  the  people  to  attack  character  as  one  of  the  elements. 
While  we  may  overlook  technical  errors  in  order  to  affirm 
in  a  clear  case,  we  should  never  invoke  technicalities,  nor 
resort  to  severe  or  narrow  criticism  of  a  request  to  charge,  in 
order  to  uphold  a  judgment  of  death.  As  the  substance  of 
the  request  is  not  criticised,  we  should  disregard  informalities 
when  they  are  all  that  stand  between  the  doom  of  the  judg- 
ment and  an  absolute  right  to  a  new  trial. 

But  there  was  not  even  *a  technical  error  in  the  request, 
which  was  correct  in  its  facts  and  sound  in  its  law.  When 
the  defendant  rested  the  people  ■  had  the  right  to  attack  his 
character  because  he  had  opened  the  door.  As  the  testimony 
stood  just  before  the    people  finally    rested,  they    could  have 
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called  witnesses  to  show  that  from  the  speech  of  people  Ms 
reputation  was  bad  if  such  was  the  fact.  They  did  not  do 
so.  In  other  words,  they  did  not  attack  his  character, 
although  they  had  a  right  to,  and  that  is  all  that  is  stated  in 
the  language  criticised.  The  assumption  was  literally  true, 
and  hence  could  do  no  harm.  The  request  when  fairly  con- 
strued means  that  from  the  testimony  given  by  the  defendant 
as  to  his  character  and  the  failure  of  the  people  to  give  any 
evidence  on  the  subject,  a  reasonable  doubt  might  arise.  The 
request  refused  should  be  read  in  connection  with  the  two 
requests  charged  which  immediately  precede  it.  The  court 
had  already  said  that  "in  the  absence  of  any  testimony  upon 
the  subject  of  character  the  presumption  is  that  the  defend- 
ant's character  is  good";  also,  that  if  the  jury  ^Taelieve  the 
testimony  of  these  witnesses  upon  the  subject  of  the  defend- 
ant's character,  that  is  proof  conclusive  of  good  character." 
Then  follows  the  only  request  which  gives  point  to  those  pre- 
viously ^^*  charged,  by  stating  the  effect  which  good  character 
might  have  and  the  jury  were  not  informed  as  to  their  power 
in  this  regard,  but  were  left  in  ignorance  of  the  law  upon  a 
subject  of  supreme  importance  to  the  defendant. 

It  is  also  claimed  that  when  the  trial  justice  refused  the 
request  and  charged  that  "the  jury  should  consider  the  evi- 
dence of  good  character  for  the  purposes  mentioned,"  he 
meant  to  include  as  one  of  those  purposes,  that  such  evidence 
might  of  itself  raise  a  reasonable  doubt,  but  this  leads  to  the 
absurdity  that  the  court  both  charged  and  refused  to  charge  as 
requested.  The  first  response  to  the  request  was,  "I  deny  it." 
What  was  thus  denied  ?  If  the  response  was  not  a  denial  of 
the  proposition  that  the  evidence  in  question  might  have  the 
effect  claimed,  it  was  clearly  a  refusal  to  charge  that  that  was 
the  law.  What  was  further  said?  Simply  that  the  jury 
might  consider  the  evidence  "for  the  purposes  mentioned,"  ob- 
viously meaning  those  mentioned  in  the  body  of  the  charge, 
for  the  learned  justice  could  not  have  meant  for  a  purpose  which 
he  had  just  declared  in  effect  was  not  warranted  by  law. 

What  the  defendant  asked  and  should  have  had  was  an  in- 
struction that  such  evidence  of  itself  might  raise  a  reason- 
able doubt.  He  did  not  get  it.  The  jury  decided  the  case 
without  knowing  the  law.  The  effort  to  have  them  told  what 
the  law  was  upon  a  vital  point  met  with  a  denial.  They  went 
to  the  jury-room  not  only  uninformed,  but,  as  they  may  have 
understood  the  words  of  the  court,  misinformed  as  to  their 
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power.  We  cannot  say  judicially  that  they  would  have  found 
as  they  did  if  they  had  been  properly  instructed  and,  hence, 
we  cannot  overlook  the  error  under  section  542  of  the  Code 
of  Criminal  Procedure.  The  "technical  errors  or  defects-' 
mentioned  in  the  statute  mean  such  as  do  not  affect  a  substan- 
tial right  and  could  not  in  reason  have  changed  the  result. 
A  presumption  of  injury  conclusively  arises  whenever  it  is 
apparent  that  the  erroneous  ruling  may  have  affected  the  ver- 
dict. The  exception  imder  consideration  raised  reversible 
error  and  unless  due  effect  is  given  to  it,  the  precedent  may 
*^**  hereafter  put  in  jeopardy  the  lives  of  the  innocent.  How- 
ever clear  the  guilt  of  the  defendant  may  appear  to  be,  it  is 
our  duty  to  reverse  the  judgment  of  conviction  and  order  a  new 
trial,  not  in  the  exercise  of  our  discretionary  power,  but  in 
obedience  to  the  command  of  law. 

CuUen,  C.  J.,  O'Brien,  Martin  and  Werner,  JJ.,  concur. 

Gray  and  Haight,  JJ.,  absent. 

Judgment  of  conviction  reversed. 

EVIDENCE    OF    GOOD    CHABACTEE    FOE    THE    PURPOSE    OF 
CREATING  A  DOUBT  OF  DEFENDANT'S  GUILT. 
I.  Nature  of  Evidence  of  Good  Character,  889. 
n.  Admissibility  of  Such  Evidence. 

a.  In  General,  891. 

b.  To  Strengthen  the  Presumption  of  Iimocence,  892. 

c.  To  Create  a  Reasonable  Doubt,  892. 

d.  Right  of  State  to  Rebut  Defensive  Effect  of  Such  Evidence, 

893. 
m.  Kind  of  Evidence  Admissible. 

a.  In  General,  894. 

b.  Period  to  Which  It  Must  Relate,  896. 

c.  Necessity  for  Relation  to  Trait  at  Issue,  897. 

d.  Nature  of  Evidence  Admissible  in  Various  Prosecutions. 

1.  Crimes  Against  the  Person  or  Reputation. 

A.  Homicide  and  Deadly  Assault,  897. 

B.  Rape  and  Carnal  Knowledge,  899. 

C.  Criminal  Libel,  900. 

2.  Crimes  Against  Property  Rights. 

A.  Larceny  and  Robbery,  901. 

B.  Obtaining  Money  by  False  Pretenses,  902. 

C.  Arson,  902. 

8.  Miscellaneous  Crimes. 

A.  Perjury,  902. 

B.  Violation  of  Election,  Liquor  or  Coinage  Laws,  903. 
O.  Unlawfully  Carrying  Firearms,  904. 

IV.  How  Evidence  of  Character  Should  be  Considered,  904. 
V.  Weight  and  Effect  to  be  Given  Such  Evidence, 
a.  In  General,  905. 
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b.  Where  Intent  Must  be  Shown,  906. 

c.  Where  Criminating  Evidence  is  Circumstantial  or  Presumj)- 

tive,  907. 

d.  When   Criminating   Evidence   is  Positive,   Direct   or   Very 

Strong,  908. 

e.  Where  Criminating  Evidence  is  Susceptible  to  Different  In- 

terpretations, 908. 

f.  Where  Reasonable  or  Other  Doubt  Already  Exists,  908. 

g.  Where   Guilt  Reasonably   or   Satisfactorily   Proved  by  the 

State,  909. 

I.  Nature  of  Evidence  of  Gk>od  Character^ 
Evidence  of  defendant's  good  character  is  substantive  and  positive 
proof  on  behalf  of  the  defendant  in  a  criminal  prosecution,  and  it 
may  raise  a  reasonable  doubt  which  would  not  otherwise  exist  by 
making  it  improbable  that  a  man  of  such  character  would  commit  the 
crime  charged,  but  if  the  jury  is  satisfied  beyond  a  reasonable  doubt 
under  all  the  evidence  that  the  defendant  is  guilty,  the  evidence  of 
his  previous  good  character  is  not  sufficient  to  overcome  the  conclu- 
sion which  follows  from  that  view  of  the  case:  Commonwealth  v. 
Harmon,  199  Pa.  St.  521,  85  Am.  St.  Eep.  799,  49  Atl.  217.  The  court 
in  Latimer  v.  State,  55  Neb.  609,  70  Am.  St.  Eep.  403,  76  N.  W.  207, 
said  that  the  previous  good  character  of  the  defendant  in  a  criminal 
case  was  a  fact  which  he  was  entitled  to  have  submitted  to  the  con- 
sideration of  the  jury  precisely  as  any  other  circumstance  favorable  to 
him  without  any  disparagement.  Justice  Cooley,  in  People  v.  Garbutt, 
17  Mich.  9,  97  Am.  Dec.  162,  in  calling  attention  to  the  importance  of 
this  class  of  testimony,  observed:  "Good  character  is  an  important 
fact  with  every  man;  and  never  more  so  than  when  he  is  put  on  trial 
charged  with  an  offense  which  is  rendered  improbable  in  the  last  de- 
gree by  a  uniform  course  of  life  wholly  inconsistent  with  any  such 
crime.  There  are  cases  when  it  becomes  a  man's  sole  dependence  and 
yet  may  prove  sufficient  to  outweigh  evidence  of  the  most  positive 
character."  So,  also,  in  Hanney  v.  Commonwealth,  116  Pa.  St.  322, 
9  Atl.  339,  the  court  in  holding  that  evidence  of  good  character  is  a 
substantive  fact  like  any  other  fact  tending  to  establish  defendant's 
innocence,  and  that  it  should  be  so  regarded  by  both  the  court  and 
jury,  observed  that:  "Character  is  of  importance  in  this:  it  may,  of 
itself,  in  spite  of  all  evidence  to  the  contrary,  raise  a  reasonable 
doubt  in  the  minds  of  the  jury,  and  so  produce  an  acquittal.  An 
honest  man  may,  through  malice  or  otherwise,  be  charged  with  crime, 
and  his  life  or  liberty  be  endangered  by  fallacious  circumstances  or 
perjury,  and  he  may  be  able  to  produce  no  evidence  to  prove  his  in- 
nocence except  his  own  oath;  and  if,  in  such  case,  a  blameless  life  and 
unstained  character  are  of  no  avail — are  a  mere  makeweight  in  a 
doubtful  case — his  condition  is  a  sad  one."  And  in  People  v.  Doggett, 
62  Cal.  27,  the  court  approved  an  instruction  which  stated  that  the 
law  at  the  outset  clothes  the  defendant  in  a  criminal  case  involving 
the  charge  of  murder  with  the  presumption  of  innocence,  and  when 
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the  proof  tends  to  overthrow  this  presumption,  and  to  fix  upon  such 
defendant  the  presumption  of  such  a  crime,  the  defendant  is  per- 
mitted to  support  the  original  presumption  of  innocence  by  proof  of 
good  character  for  peace  and  quietness;  and  the  good  character  of  the 
defendant  in  that  respect  is  itself  a  fact  in  the  case;  that  it  is  a  cir- 
cumstance tending  in  a  greater  or  less  degree  to  establish  his  innocence ; 
and  that  if  the  good  character  of  the  defendant  be  proved  to  the  satis- 
faction of  the  jury,  it  is  to  be  considered  by  them  in  connection  with 
the  other  facts  and  circumstances  of  the  case  in  determining  the  guilt 
or  innocence  of  the  defendant.  In  Thornton  v.  State,  107  Ga.  683,  33 
S.  E.  673,  it  was  also  held  that  the  defendant's  good  character  is  a 
substantive,  independent  fact,  which  the  jury  should  always  consider, 
when  proven,  in  connection  with  all  the  other  testimony  in  the  case, 
determining  the  guilt  or  innocence  of  the  accused. 

From  the  nature  of  the  evidence  shown  by  the  adjudicated  cases 
to  have  been  introduced  to  show  good  character,  it  appears  that  the 
term  ' '  character, ' '  when  used  in  this  connection,  is  used  in  the  sense 
of  reputed  character  or  reputation:  See  State  v.  Bloom,  68  Ind.  54, 
34  Am.  Eep.  247;  State  v.  Conlan,  3  Penne.  (Del.)  218,  50  Atl.  95; 
People  V.  Albers  (Mich.),  100  N.  W.  908,  and  authorities  there  cited. 
The  court  in  State  v.  Lee,  22  Minn.  408,  21  Am.  Eep.  769,  observed: 
"By  the  strict  and  technical  rule,  as  laid  down  by  the  text-writers, 
the  only  evidence  of  his  good  character  which  an  accused  person  is 
permitted  to  adduce  upon  his  trial  for  a  criminal  offense  is  evidence 
of  general  repute.  In  practice,  however,  the  rule  is  seldom  strictly 
enforced,  but  is  in  fact  much  and  often  relaxed."  The  court  then 
adverted  to  the  fact  that  negative  evidence  of  good  character  is  often 
received.  The  court  then  discussed  the  distinction  between  general 
evidence  as  to  character  in  the  sense  adverted  to  and  the  disposition 
of  the  defendant.  The  court  said:  "This  brings  us  to  the  offer  of 
testimony  in  regard  to  defendant's  disposition  as  to  peace  and  quiet- 
ness. The  purpose  of  the  evidence  as  to  the  character  of  the  accused 
is  to  show  his  disposition,  and  to  base  thereon  a  probable  presumption 
that  he  would  not  be  likely  to  commit  and  therefore  did  not  commit  the 
crime  with  which  he  is  charged:  1  Taylor  on  Evidence,  sec.  325;  Re- 
quia  V.  Rowton,  per  Earle,  C.  J.,  and  Martin,  B.,  1  Wharton's  Criminal 
Law,  sec.  636.  This  presumption  does  not  rest  upon  the  ground  that, 
in  general  repute,  the  accused  possesses  a  disposition  which  would  ren- 
der it  unlikely  that  he  would  commit  the  crime;  but  upon  fact  that 
he  possesses  the  disposition — a  fact  of  which  general  repute  is  only 
evidence.  As  it  is,  then,  the  fact  of  disposition  which  is  important 
and  material,  there  can  be  no  reason  why  this  fact  may  not  be  proved 
by  any  witness  who  knows  what  it  is.  There  is  certainly  no  reason 
why  general  repute  is  any  better  or  more  satisfactory  evidence  of  dis- 
position than  the  testimony  of  one  who  knows  what  the  disposition 
in  question  is  from  his  own  personal  observation.  If  it  could  properly 
be  objected  that  the   latter  kind  of  testimony  would  be  matter  of 
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opinion,  a  like  objection  might  be  made  to  evidence  of  general  repute 
as  but  an  aggregation  of  opinions.  But  evidence  of  the  disposition  of 
a  person,  by  one  who  knows  such  disposition  from  personal  observa- 
tion, is  not  evidence  of  opinion  in  any  objectionable  sense.  It  is  evi- 
dence of  a  fact — just  as  much  evidence  of  a  fact  as  is  evidence  of  the 
disposition  of  a  horse;  whether  the  witness  knows  what  he  pretends 
to  know  in  regard  to  the  disposition  of  a  person  in  question,  whether 
his  opportunities  for  acquiring  such  knowledge  have  been  sufficient, 
or  his  ability  to  acquire  it  has  been  competent,  are  matters  which 
there  is  no  practical  difficulty  in  testing  either  upon  a  preliminary  or 
cross-examination,  or  both."  The  terms  "good  character"  and  "rep- 
utation" seem  to  be  used  interchangeably:  Daniels  v.  State,  2  Penne. 
(Del.)    .593,  48  Atl.  196,  54  L.  R.  A.  286. 

n.    Admissibility  of  Such  Evidence. 

a.  In  General. — At  one  time  the  rule  was  that  evidence  of  good 
character  was  admissible  in  capital  cases  only,  but  at  the  present  time 
the  well-settled  rule  is  that  the  defendant  may  introduce  such  evidence 
in  all  criminal  cases  where  the  object  of  the  prosecution  is  to  punish 
the  offender  for  the  crime:  State  v.  Northrup,  48  Iowa,  583,  30  Am. 
Rep.  408.  See,  also,  Dupree  v.  State,  33  Ala.  380,  73  Am.  Dec.  422; 
People  V.  Shepardson,  49  Cal,  629;  McQueen  v.  State,  82  Ind.  72; 
State  V.  Lindly,  51  Iowa,  343,  33  Am.  Eep.  139,  1  N,  W.  484;  Common- 
wealth v.  Webster,  5  Cush.  295,  52  Am.  Dec.  711;  State  v.  Dumphey, 
4  Minn.  438  (Gil.  340);  State  v.  King,  78  Mo.  555;  State  v.  Wells,  1 
N.  J.  L.  424,  1  Am.  Dec.  211;  United  States  v.  Jones,  31  Fed.  718. 
In  an  early  case  in  Texas — that  of  Matthews  v.  State,  32  Tex.  117 — it 
was  held  that  the  admission  of  evidence  of  defendant 's  good  character 
in  criminal  prosecutions,  where  life  was  not  in  peril,  must  be  deter- 
mined by  the  trial  judge  subject  to  revision  by  the  appellate  court, 
but  this  doctrine  was  rejected  by  the  court  in  Lincecum  v.  State,  29 
Tex.  App.  333,  25  Am.  St.  Rep.  729,  15  S.  W.  818,  where  it  was  held 
that  such  evidence  is  admissible  in  defendant's  favor  in  all  criminal 
cases  in  which  criminal  intent  is  necessary  to  constitute  the  offense. 
In  Springfield  v.  State,  96  Ala.  81,  38  Am.  St.  Rep.  85,  11  South.  250, 
proof  of  good  character  was  held  admissible  in  all  criminal  cases  not 
only  where  doubt  exists  on  the  other  proof,  but  also  to  generate  a 
doubt,  but  it  was  said  that  the  jury  should  not  be  allowed  to  infer 
that  good  character  alone  of  one  accused  of  murder  might,  if  proved 
to  their  satisfaction,  raise  a  reasonable  doubt  that  the  killing  was 
done  by  the  defendant  with  a  criminal  intent.  The  court  in  State  v. 
Anslinger,  171  Mo.  600,  71  S.  W.  1041,  adverted  to  the  distinction  be- 
tween the  use  of  good  character  evidence  where  the  credibility  of  the 
defendant  has  been  impeached  and  where  the  good  character  evidence 
is  used  for  the  purpose  of  lessening  the  probability  of  the  defendent 
being  guilty  of  the  offense  charged.  The  court  in  that  case  held 
that  evidence  of  good  character  was  admissible  in  defendant's  favor 
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without  reference  to  the  apparently  conclusive  or  inconclusive  character 
of  the  other  incriminating  evidence.  See,  also,  State  v.  Blue,  17  Utah, 
175,  53  Pac.  978  to  the  same  efiPect.  Such  evidence,  should,  however, 
have  reference  to  the  trait  involved  in  the  offense  with  which  the 
defendant  is  charged:  State  v.  Cather,  121  Iowa,  106,  96  N.  W.  722; 
State  V.  Wolf,  112  Iowa,  464,  84  N.  W.  536.  And  in  State  v.  Hice, 
117  N.  C.  782,  23  S.  E,  357,  it  was  held  that  such  evidence  is  admissible 
even  though  the  defendant  does  not  testify  in  his  own  behalf.  But  in 
Beard  v.  State,  44  Tex.  Cr.  402,  71  S.  W.  960,  it  was  held  not  error  to 
reject  evidence  of  defendant 's  general  good  character  where  the  prose- 
cuting attorney  admitted  that  his  reputation  was  good. 

b.  To  Strengthen  the  Presumption  of  Innocence. — In  United  States 
V.  Breese,  131  Fed.  915,  it  was  held  that  good  character  of  a  defend- 
ant proved  in  a  criminal  case  is  evidence  in  his  favor  tending  to 
strengthen  the  presumption  of  innocence  which  attaches  to  a  person 
charged  with  crime  just  as  if  he  had  undertaken  to  introduce  such 
evidence  and  had  failed — in  other  words,  if  his  witnesses  had  proven 
him  a  bad  character,  it  would  tend  to  detract  from  that  same  presump- 
tion of  innocence,  and  that  to  that  extent  such  evidence  was  proper 
and  competent  to  be  considered  by  the  jury  along  with  the  presump- 
tion of  innocence,  and  along  with  the  other  evidence  in  the  case. 

So,  also,  in  Blester  v.  State,  65  Neb.  276,  91  N.  W.  416,  it  was  held 
that  defendant  is  not  required  to  rely  on  the  presumption  that  his 
character  is  good,  but  that  he  is  "at  liberty  to  buttress  it  with  evi- 
dence," though  the  state,  on  the  other  hand,  may  contradict  such 
evidence:  See  State  v.  Sauer,  38  Minn.  438,  38  N.  W.  355,  to  the  same 
effect. 

c.  To  Create  a  Beasonable  Doubt. — The  good  character  of  the  de- 
fendant in  a  criminal  case  is  itself  a  fact  in  the  case,  and  is  to  be  con- 
sidered by  the  jury  in  connection  with  all  the  other  evidence  in  de- 
termining whether  they  are  satisfied  of  defendant's  guilt  beyond  a 
reasonable  doubt:  State  v.  Sauer,  38  Minn.  438,  38  N.  W.  355.  In  other 
words,  the  courts  frequently  state  the  rule  to  be  that  evidence  of  de- 
fendant's good  character  is  admissible  for  the  purpose  of  creating  a 
doubt  of  defendant's  guilt,  when  considered  in  connection  with  all 
the  other  evidence  in  the  case:  Carson  v.  State,  50  Ala,  134;  Williams 
V.  State,  52  Ala.  411;  Pate  v.  State,  94  Ala,  14,  10  South.  665;  Newsom 
v.  State,  107  Ala.  133,  18  South,  206;  People  v.  Aohe,  44  Cal.  288; 
People  V,  Doggett,  62  Cal.  27;  Bacon  v.  State,  22  Fla.  51;  Shropshire 
V.  State,  81  Ga.  389,  8  S.  E,  450;  Wagner  v.  State,  107  Ind.  71,  57  Am. 
Eep.  79,  7  N.  E.  896;  State  v,  Northrup,  48  Iowa,  583,  30  Am.  Eep. 
408;  State  v.  Garic,  35  La.  Ann.  970;  Commonwealth  v.  Leonard,  140 
Mass.  473,  54  Am.  Eep.  485,  4  N.  E.  96;  Baker  v.  State,  53  N.  J.  L. 
45,  20  Atl.  858;  State  v.  Howell,  100  Mo.  628,  14  S.  W.  4;  People  v. 
Wileman,  44  Hun,  187;  People  v.  Pollock,  51  Hun,  613,  4  N,  Y.  Supp, 
297;  Stover  v.  People,  56  N.  Y.  315;  Heine  v.  Commonwealth,  91  Pa. 
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St.  145;  Commonwealth  v.  Cleary,  135  Pa.  St.  64,  19  Atl.  1017,  8  L.  R. 
A.  301;  Lee  v.  State,  2  Tex.  App.  338;  Klehn  v.  Territory,  1  Wash. 
584,  21  Pac.  31;  United  States  v.  Jackson,  29  Fed.  503;  People  v. 
Van  Dam,  107  Mich.  425,  65  N.  W.  277.  In  People  v.  Elliott,  163  N. 
Y.  11,  57  N.  E.  103,  it  was  held  that  the  defendant  is  entitled  to  have 
the  jury  distinctly  instructed  that  good  character  will  sometimes  of 
itself  create  a  doubt  where  without  it  none  would  exist,  and  hence 
that  the  court  should  have  given  an  instruction  which  charged  the 
jury  "that  the  character  of  the  accused  may  be  such  as  to  create  a 
doubt  in  the  minds  of  the  jury  and  lead  them  to  believe,  in  view  of 
the  improbability  of  a  person  of  such  character  being  guilty,  that  the 
evidence  is  false."  So,  also,  it  is  held  that  the  evidence  of  good 
character  is  admissible  to  generate  a  doubt  notwithstanding  that  the 
incriminating  evidence  is  of  a  direct  and  positive  character:  People 
V.  Hughson,  154  N.  Y.  164,  47  N.  E.  1092;  Lee  v.  State,  2  Tex.  App. 
338.  As  to  the  weight  of  such  evidence  under  such  circumstance, 
see  latter  part  of  this  note. 

d.  Right  of  State  to  Rebut  Defensive  Effect  of  Such  Evidence. — It 

is  generally  held  that  the  prosecution  cannot  show  the  bad  character 
of  the  defendant  unless  he  has  first  offered  evidence  to  show  that 
his  character  is  good:  People  v.  White,  14  Wend.  Ill;  People  v.  Green- 
wall,  108  N.  Y.  296,  2  Am.  St.  Rep.  415,  15  N.  E.  404;  Bullock  v.  State, 
65  N.  J.  L.  557,  86  Am.  St.  Rep.  668,  47  Atl,  62;  State  v.  Foster,  130 
N.  C.  666,  89  Am.  St.  Rep.  876,  41  S.  E.  284;  State  v.  Creson,  38  Mo. 
372,  and  it  is  also  held  that  the  state  in  rebutting  the  effect  of  the 
good  character  evidence  on  behalf  of  the  defendant  cannot  do  so  by 
proof  of  particular  facts:  Reddiek  v.  State,  25  Fla.  112,  5  South.  704; 
Engleman  v.  State,  2  Ind.  91,  52  Am.  Dec.  494;  Commonwealth  v. 
O'Brien,  119  Mass.  342,  20  Am.  Rep.  325;  Aiken  v.  People,  183  111.  215, 
55  N.  E.  695.  A  distinction,  however,  seems  to  have  been  drawn  in 
some  of  the  cases  to  the  eft'ect  that  upon  the  cross-examination  of  a 
witness  testifying  to  general  reputation,  questions  may  be  put  to  show 
the  sources  of  his  information,  and  particular  facts  may  be  called  to 
the  attention  of  the  witness,  and  he  may  be  asked  if  he  ever  heard  of 
them,  but  this  is  allowed,  not  for  the  purpose  of  establishing  the  truth 
of  these  facts,  but  to  test  the  credibility  of  the  witness  and  to  ascer- 
tain what  weight  or  value  is  to  be  given  to  his  testimony:  Common- 
wealth V.  O'Brien,  119  Mass.  342,  20  Am.  Rep.  325;  People  v.  Gordan, 
103  Cal.  574,  37  Pac.  534.  The  same  distinction  was  adverted  to  by 
Chief  Justice  Cartwright  in  his  dissenting  opinion  to  Aiken  v.  People, 
183  111.  215,  55  N.  E.  695,  wherein  he  cited  People  v.  Pyckett,  99  Mich. 
613,  58  N.  W.  621,  Jackson  v.  State,  78  Ala.  473,  Thompson  v.  State, 
100  Ala.  70,  14  South.  878,  State  v.  Crow,  107  Mo.  341,  17  S.  W.  745, 
State  V.  Jerome,  33  Conn.  265,  State  v.  Arnold,  12  Iowa,  479,  People 
v.  McKane,  143  N.  Y.  455,  38  N.  E.  950,  as  sustaining  the  distinction. 
In  Carson  v.  State,  128  Ala.  68,  29  South.  608,  it  was  held  where  the 
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defendant  Lad  put  his  character  for  peace  and  quiet  in  issue,  that  the 
state  could,  on  cross-examination,  ask  of  the  character  witnesses 
whether  they  had  ever  heard  of  the  defendant  getting  drunk  or  of 
his  carrying  concealed  weapons.  And  in  McCormick  v.  State,  66 
Neb.  337,  92  N.  W.  606,  the  state  was  allowed  on  cross-examination 
to  ask  the  witnesses  who  were  testifying  that  the  defendant  held  a 
good  reputation  as  a  peaceful,  law-abiding  citizen,  if  they  had  known 
of  the  defendant  having  been  arrested.  And  in  Balkum  v.  State,  115 
Ala.  117,  67  Am.  St.  Kep.  19,  22  South.  532,  on  an  indictment  for  as- 
sault and  battery  on  a  woman,  where  defendant 's  witnesses  testified  to 
his  good  character,  the  court  allowed  them  to  testify  on  cross-exam- 
ination that  his  character  "was  bad  for  running  after  women."  In 
People  V.  Nunley,  142  Cal.  441,  76  Pac.  45,  where  defendant  showed 
that  his  reputation  for  truth  and  veracity  was  good  in  the  place  where 
he  resides,  the  court  allowed  the  prosecution  in  rebuttal  to  show  that 
his  reputation  in  that  respect  was  bad  in  a  town  twelve  miles  distant 
where  he  had  lived  several  years  previously.  And  in  Cook  v.  State 
(Fla.),  35  South.  665,  it  was  held,  when  defendant  in  a  homicide  case 
places  his  general  character  in  issue,  the  state  may  show  that  his 
reputation  was  bad  when  he  was  drinking. 

III.    Kind  of  Evidence  Admissible. 

a.  In  General. — Inasmuch  as  character,  in  the  sense  in  which  it  is 
used  in  this  connection,  means  the  estimate  attached  to  the  individual 
by  the  community,  not  the  real  qualities  of  the  individual  as  con- 
ceived by  the  witness,  the  good  character  of  a  defendant  must  be 
proved  by  evidence  of  his  general  reputation  in  the  community  in 
that  respect.  And  a  witness  must  qualify  himself  to  testify  to  such 
general  reputation  by  a  showing  that  he  is  acquainted  with  that  gen- 
eral reputation:  Berneker  v.  State,  40  Neb.  810,  59  N.  W.  372.  And 
it  is  also  stated  as  a  general  rule  that  good  character  can  only  be 
shown  by  proof  of  general  reputation  and  not  by  proof  of  particular 
acts:  Jones  v.  State,  76  Ala.  8;  People  v.  Gordan,  103  Cal.  568,  37 
Pac.  534;  People  v.  Ah  Lee  Doon,  97  Cal.  171,  31  Pac.  933;  Nelson  v. 
State,  32  Fla.  244,  13  South.  361;  Keener  v.  State,  18  Ga.  194,  63  Am. 
Dec.  269;  Hirschman  v.  People,  101  111.  568;  Stalcup  v.  State,  146  Ind. 
270,  45  N.  E.  334;  Holsey  v.  State,  24  Tex.  App.  35,  5  S.  W.  523;  Gay 
V.  State,  40  Tex.  Cr.  Eep.  242,  49  S.  W.  612.  The  court  in  Keener 
v.  State,  18  Ga.  194,  63  Am.  Dec.  269,  held  that  a  man  may  have 
different  general  characters  adapted  to  different  circumstances  and 
localities.  But  in  Holsey  v.  State,  24  Tex.  App.  42,  5  S,  W.  523,  the 
court  held  that  evidence  as  to  character  should  be  confined  to  the  de- 
fendant's character  alone,  and  not  extended  to  the  character  of  others 
connected  with  him  or  with  whom  he  may  associate.  But,  on  the 
other  hand,  it  was  held  in  People  v.  Gordan,  103  Cal.  574,  37  Pac.  534, 
that  on  cross-examination  a  witness  may  be  interrogated  as  to  whether 
he  has  ever  heard  that  the  defendant  has  been  accused  of  doing  acts 


Oct.  1904.]  People  v.  Bonier.  896 

wholly  inconsistent  with  the  good  character  attributed  to  him.     So, 
also,  it  is  held  that  the  state  in  rebutting  the  evidence  of  defendant's 
good  character  is  confined  to  evidence  showing  his  general  reputa- 
tion as  to  having  a  bad  character  and  not  to  specific  acts  derogatory 
to  his  good  character:  Jones  v.  State,  76  Ala,  8;  Hirschman  v.  People, 
101  111.  568;  State  v.  Donelon,  45  La.  Ann.  744,  12  South.  922;  State 
v.  La  Page,  57  N.  H.  245,  24  Am.  Eep.  69;  Snyder  v.  Commonwealth, 
85  Pa,  St.  519;  Holsey  v.  State,  24  Tex.  App.  35,  5  S.W.  523;  Carthaus 
V.  State,  78  Wis.  560,  47  N.  W,  629.     But  the  state  cannot  put  the  de- 
fendant's character  in  issue:  State  v.  Hare,  74  N.  C.  591.     Evidence 
of  good  character  must  be  as  to  defendant's  general  reputation  in  the 
community  in  which  he  resides:   State  v.  Thoemke,  11  N.  Dak.  386,  92 
N.  W,  480.     Negative  evidence  of  good  character,  such  as  that  the 
witness  has  been  well  acquainted  with    the  defendant  in  the  locality 
in  which  he  has  lived,  and  under  such  circumstances  that  he  would 
have  been  likely  to  have  heard  what  was  said  about  him,  and  that  he 
had  never  heard  his  character  discussed,  is  admissible,  the  courts  say- 
ing that  the  fact  that  a  person's  character  is  not  talked  about  at  all 
being  excellent  evidence  that  he  gives  no  occasion  for  censure,  or,  in 
other  words,  that   his  character   is  good:  Hussey  v.   State,  87   Ala. 
121,  6  South.  420;  Cole  v.  State,  59  Ark.  50,  26  S.  W.  377;  State  v. 
Lee,  22  Minn.   407,   21   Am.  Eep.   769;    State  v.   Grate,   68   Mo.   22; 
Berneker  v.  State,  40  Neb.  810,  59  N.  W.  372;  Gandolfo  v.  State,  11 
Ohio  St.  114.     In  State  v.  Cather,  121  Iowa,  106,  96  N.  W.  722,  it  was 
held  that  the  good  character  of  defendant  with  respect  to  the  trait  at 
issue  may  be  proved  by  witnesses  who  knew  his  character  as  distin- 
guished from  his  reputation  as  well  as  by  testimony  of  general  reputa- 
tion.    In  this  connection   see,  also.  State  v.  Lee,  22  Minn,  407,  21 
Am,  Eep.  769,  and  State  v.  Eenton,  15  N.  H.  169.     In  State  v,  Briscoe, 
3  Penne.    (Del.)     7,   50  Atl.  271,  it  was  contended  that   defendant's 
good  character  could  only  be  proved  by  people  who  had  had  business 
dealings  with  him,  and  who  from  such  business  dealings  knew  what 
sort  of  a  man  he  was.     The  court,  however,  refused  the  testimony.     In 
State  V.  Boyd,  178  Mo.  2,  76  S.  W.  979,  the  court  observed  that  the 
general  reputation  of  a  person  means  what  people  in  the  community 
in  which  he  resides  generally  say  of  him,  when  speaking  of  him,  and 
hence  that  witnesses  who  are  not  acquainted  with  the  estimate  put 
upon  his  standing  in  the  community  by  the  people  are  incompetent  to 
testify  to  his  general  reputation,  although  they  had  worked  with  him 
and  knew  him  personally.     In  People  v.  Hoagland,  137  Cal.  218,  69 
Pac.  1063,  it  was  held  that  when  a  witness  says  he  knows  the  general 
reputation  of  the  defendant  and  further  answers  that  it  is  good  as 
far  as  he  knows,  the  testimony  amounts  to  something  more  than  the 
personal  opinion  of  the  witness.     The  attorney  general  had  contended 
that  the  evidence  did  not  amount  to  evidence  of  good  character.     In 
Howard  v.  State,  37  Tex.  Cr.  494,  66  Am.  St,  Eep,  812,  36  S,  W,  475, 
it  was  held  that  evidence  that  defendant  held  a  position  of  trust  at 
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a  fair  salary  was  not  proof  of  reputation.  And  in  State  v.  Brooks, 
23  Mont.  146,  57  Pac.  1038,  evidence  that  the  defendant  had  preached 
in  church  at  divers  times  was  held  inadmissible  to  prove  his  good 
character.  It  has  also  been  held  that  a  certificate  of  discharge  from 
the  United  States  army  showing  that  the  defendant  has  been  honor- 
ably discharged,  and  stating  that  his  character  is  good,  is  not  admis- 
sible to  show  good  character:  People  v.  Eckman,  72  Cal.  582,  14  Pac. 
359;  Taylor  v.  State,  120  Ga.  857,  48  S.  E.  361.  And  in  Burns  v. 
State,  23  Tex.  App.  641,  5  S.  W.  140,  oral  testimony  and  the  records 
of  the  sergeant  as  to  the  bad  character  of  the  defendant,  while  a 
soldier,  were  held  incompetent  as  rebuttal  testimony  to  good  character 
testimony. 

b.  Period  to  Which  It  Must  Relate.— In  State  v.  Barr,  11  Wash. 
481,  48  Am.  St.  Eep.  890,  39  Pac.  1080,  29  L.  E.  A.  154,  it  was  held 
that  it  is  suflBcient  in  a  homicide  case  to  limit  the  good  character 
evidence  to  a  period  of  the  later  years  of  defendant's  life,  and  not 
to  allow  the  evidence  to  show  his  reputation  from  his  boyhood  days. 
The  general  rule  announced  by  the  courts  is  that  evidence  of  defend- 
ant's character  since  the  commission  of  the  offense  charged  against 
him  is  inadmissible:  State  v.  Kinley,  43  Iowa,  294;  Moore  v.  State, 
96  Tenn.  209,  33  S.  W.  1046;  Graham  v.  State,  29  Tex.  App.  31,  13 
S.  W.  1013;  Hill  v.  State,  37  Tex.  Cr.  415,  35  S.  W.  660.  In  State  v. 
Sprague,  64  N.  J.  L.  419,  45  Atl.  788,  the  court  said:  "It  is  the 
reputation  one  has  in  the  community  up  to  the  time  of  the  commis- 
sion of  the  offense  only  which  is  admissible:  Foulkes  v.  Selhvay,  3 
Esp.  236.  The  accusation  of  the  crime  cannot  affect  the  reputation 
so  far  as  proof  of  reputation  of  the  defendant  may  be  admissible  in 
his  defense:  Olive  v.  State,  11  Neb.  1,  7  N.  W.  444.  Proof  of  repu- 
tation or  evidence  in  denial  of  reputation  is  limited  to  the  time  of 
the  discovery  of  the  offense:  White  v.  Commonwealth,  80  Ky.  480. 
Keputation  acquired  by  the  crime  itself  and  after  the  commission  of 
the  offense  is  not  admissible:  Hill  v.  State,  37  Tex.  Cr.  415,  35  8. 
W.  660;  State  v.  Fontenot,  48  La.  Ann.  305,  19  South.  Ill;  Carter 
v.  Commonwealth,  2  Va.  Cas.  169;  People  v.  Fong  Ching,  78  Cal.  169, 
20  Pac.  396;  Skaggs  v.  State,  31  Tex.  Cr.  563,  21  S.  W.  257.  And  this 
is  always  the  rule  where  the  reputation  to  be  proved  is  of  such  a 
character  as  to  render  it  improbable  that  the  person  charged  with 
the  offense  is  guilty.  The  rule  is  different  where  the  question  is  the 
reputation  of  the  defendant  or  a  witness  as  to  his  truthfulness  in 
order  to  affect  the  credibility  of  the  defendant  on  trial,  who  has  of- 
fered himself  as  a  witness,  or  of  another  witness  testifying  therein. 
The  reputation  of  the  defendant  or  the  witness  for  truthfulness  in 
such  case  at  the  time  of  the  trial  is  admissible,  for  it  is  to  the  act 
of  testifying  that  the  reputation  is  then  addressed,  and  it  is  to  affect 
his  present  credibility  in  the  evidence  which  he  is  giving";  citing 
DoUner  v.  Lintz,  84  N.  Y.  669;  Pratt  v.  State,  19  Ohio  St.  277;  Shus- 
ter  v.  State,  62  N.  J.  L.  521,  41  Atl.  701.     So,  also,  in  Lea  v.  State, 
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94  Tenn,  495,  29  S.  W.  900,  the  court  observed:  "The  defendant's 
character,  whether  good  or  bad,  since  the  charge  cannot  affect  the 
question  of  his  guilt  or  innocence  of  the  crime  imputed  to  him.  His 
character  since  the  charge  may  well  go  to  his  credibility  as  a  wit- 
ness in  his  own  behalf,  because  existing  at  the  time  he  testifies; 
but  it  does  not  reach  or  illustrate  the  question  of  his  guilt  or  inno- 
cence." In  an  early  case  in  Massachusetts  the  court,  in  taking  a 
contrary  view,  remarked  that:  "Evidence  of  a  bad  reputation  subse- 
quently acquired  may  indeed  be  of  little  weight,  but  still  it  will 
have  some  bearing  as  commonly  the  descent  from  virtue  to  crime  is 
gradual":  Commonwealth  v.  Sacket,  22  Pick.  394.  And  where  de- 
fendant has  shown  a  good  character  at  the  time  of  the  offense,  the 
state  cannot  show  in  rebuttal  that  since  then  he  has  acquired  a  bad 
one.  And  it  is  also  held  that  evidence  of  defendant's  good  character 
while  confined  in  jail  under  the  charge  for  which  he  is  being  tried 
is  not  admissible:  White  v.  State,  111  Ala.  92,  21  South.  330;  Hill  v. 
State,  37  Tex.  Cr.  Kep.  415,  35  S.  W.  660.  So,  also,  it  is  held  that 
testimony  as  to  the  defendant's  reputation  for  peace  and  quiet  is 
properly  excluded  where  it  is  based  on  what  the  witness  heard  sub- 
sequent to  the  homicide  for  which  he  is  being  tried:  People  v.  Mc- 
Sweeney  (Cal.),  38  Pac.  743.  And  likewise  testimony  that  a  witness 
had  learned  since  the  defendant's  arrest  that  his  previous  reputation 
was  bad  has  been  held  inadmissible:  People  v.  Fong  Ching,  78  Cal. 
169,  20  Pac.  396. 

c.  Necessity  for  Relation  to  Trait  at  Issue.— It  seems  to  be  the 
general  rule  that  evidence  of  defendant's  good  character  should  be 
restricted  to  the  trait  of  character  involved  in  the  accusation  against 
the  defendant:  Kilgore  v.  State,  74  Ala.  1;  People  v.  Josephs,  7  Cal. 
129;  People  v.  Fair,  43  Cal.  137;  State  v.  Dalton,  27  Mo.  13;  State 
V.  O'Connor,  31  Mo.  389;  State  v.  Bradford,  79  Mo.  App.  346;  State 
V.  Anslinger,  171  Mo.  '000,  71  S,  W.  1041;  Westbrooks  v.  State,  76 
Miss.  710,  25  South,  491;  State  v.  Pearce,  15  Nev.  188;  State  v. 
Madison,  49  W.  Va.  96,  38  S.  E.  492,  The  application  of  this  rule 
will  be  shown  in  the  next  section. 

d.    Nature  of  Evidence  Admissible  in  Various  Prosecutions. 

1.    Crimes  Against  the  Person  or  Beputation. 

A.  Homicide  and  Deadly  Assault,— The  general  rule  with  respect 
to  homicide  cases  seems  to  be  that  the  evidence  of  good  character 
must  be  limited  to  the  defendant's  character  for  peace  and  quietude 
in  the  community  wherein  he  resides:  Kee  v.  State,  28  Ark.  155; 
People  v.  Stewart,  28  Cal.  395;  People  v,  Bezy,  67  Cal.  223,  7  Pac. 
643;  Basye  v.  State,  45  Neb,  261,  63  N.  W.  811,  And  it  is  held  that 
the  rule  just  stated  applies  even  though  the  homicide  was  committed 
by  means  of  poison:  Hall  v.  State,  132  Ind.  317,  31  N.  E.  536;  Carr 
v.  State,  135  Ind.  1,  41  Am.  St.  Eep.  408,  34  N.  E.  533,  20  L.  E,  A,  863, 
In  accordance  with  the  general  rule  above  stated  it  was  held  in 
Am.    St.   Rep.,    Vol.    103—57 
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People  V.  Fair,  43  Cal.  137,  that  the  defendant's  general  reputation 
for  chastity  or  want  of  chastity  was  not  admissible  in  a  prosecution 
for  homicide.  And  in  State  v,  Surry,  23  "Wash.  655,  63  Pac.  557, 
on  the  trial  of  a  merchant's  patrolman,  who  was  also  a  deputy  sheriff, 
for  shooting  a  suspected  party  whom  he  and  several  police  officers 
were  chasing  during  the  night-time,  it  was  held  that  evidence  to 
show  defendant's  reputation  as  a  careful,  conservative  and  con- 
scientious peace  officer  in  the  community  in  which  he  resided  was 
properly  excluded,  inasmuch  as  it  did  not  tend  to  show  an  unlikeli- 
hood of  his  having  committed  the  offense  with  which  he  was  charged. 
But  in  an  early  case  in  Louisiana,  that  of  State  v.  Parker,  7  La.  Ann. 
83,  it  was  held  that  the  defendant  on  trial  for  murder  may,  in  addi- 
tion to  good  character  for  peace  and  quiet,  show  his  general  reputa- 
tion and  character  as  to  such  particular  moral  qualities  as  have  perti- 
nence to  the  charge  against  him.  A  contrary  view  was  expressly  as- 
serted in  Walker  v.  State,  102  Ind.  502,  1  N.  E.  856.  In  Gibson  v. 
State,  89  Ala.  121,  18  Am.  St,  Eep.  96,  8  South.  98,  which  was  a  prose- 
cution for  a  homicide,  the  court  allowed  the  defendants  to  prove  their 
good  character  for  peace  in  the  neighborhood  in  which  they  resided, 
but  the  court  refused  to  allow  the  evidence  introduced  as  to  good 
character  for  peace  and  quiet  to  be  looked  to  for  the  purpose 
of  sustaining  the  credibility  of  the  defendants,  who  had  testified 
as  witnesses  in  the  case.  So,  also,  in  People  v.  Cowgill,  93  Cal.  596,  29 
Pac-  228,  it  was  held  that  on  a  trial  for  murder  the  reputation  of  the 
defendant  for  "truth,  honesty  and  integrity"  was  not  admissible 
where  those  traits  were  not  questioned  by  the  prosecution.  And  in 
this  connection  it  was  held  in  Eutherford  v.  State  (Tex.  Cr,  App.), 
67  S.  W.  100,  where  in  a  prosecution  for  murder  the  defendant's  char- 
acter for  truth  and  veracity  was  not  raised  save  in  that  he  was  a 
witness  on  his  own  behalf  and  there  was  a  conflict  between  his  tes- 
timony and  that  of  witnesses  on  behalf  of  the  prosecution,  such  evi- 
dence was  inadmissible  and  likewise  it  was  held  in  Bass  v.  State 
(Tex.  Cr.  App.),  65  S.  W.  919,  in  a  prosecution  for  murder  that  de- 
fendant could  not  prove  his  general  reputation  for  truth  and  veracity 
unless  evidence  was  first  introduced  tending  to  impeach  him.  In  Har- 
ris V.  Commonwealth,  25  Ky.  Law  Eep.  297,  74  S.  W.  1044,  it  was 
held  improper  in  a  prosecution  for  murder  to  permit  the  defendant's 
witness  as  to  his  good  character  to  be  asked  on  cross-examination 
whether  he  had  been  indicted  for  murder  at  a  previous  occasion. 
In  State  v.  Parker,  172  Mo.  191,  72  S.  W.  650,  the  prosecution  was 
for  a  homicide;  the  defendant's  witnesses  testified  that  he  had  a 
good  reputation  for  peaceableness.  The  court  held  that  they  could 
be  questioned  on  cross-examination  as  to  whether  they  had  ever  heard 
of  a  certain  shooting  scrape  into  which  the  defendant  had  partici- 
pated while  running  a  certain  saloon,  but  that  they  could  not  be  ques- 
tioned as  to  the  particulars  of  the  affair,  such  as  the  number  of  shots 
fired.  In  State  v.  Dill,  48  S.  C.  249,  26  S.  E.  567,  it  was  held  that  a 
witness  testifying  that  a  defendant  in  a  murder  case  was  a  peace- 
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able  citizen  and  in  good  order,  could  be  asked  on  cross-examination 
whether  the  defendant  was  not  known  to  habitually  manufacture 
and  sell  whisky  in  open  violation  of  law,  the  court  saying:  "An 
open  defiance  of  the  laws  of  one's  country  by  manufacturing  and 
selling  whisky  does  not  entitle  one  to  be  considered  as  living  or- 
derly." 

In  State  v.  Schleagel,  50  Kan.  325,  31  Pac.  1105,  it  was  held  in  a 
prosecution  for  assault  with  intent  to  kill,  that  evidence  that  the 
defendant  was  of  a  peaceable  and  law-abiding  character  in  the  com- 
munity wherein  he  lived  was  admissible.  But  in  State  v.  Dalton,  27 
Mo.  13,  in  a  similar  case,  it  was  held  that  defendant  could  not  show 
that  he  was  an  industrious  citizen. 

B.  Eape  and  Carnal  Knowledge.— The  rule  does  not  seem  to  be 
uniform  that  in  prosecutions  for  rape  or  carnal  knowledge,  the  good 
character  shown  should  be  with  respect  to  the  character  of  the  ac- 
cused with  reference  to  chastity  or  morality.  It  seems  that  the  de- 
fendant's reputation  for  peace  and  quiet  is  quite  generally  held  ad- 
missible, probably  on  the  theory  that  an  assault  is  a  constituent  ele- 
ment of  these  crimes.  Thus  in  Lincecum  v.  State,  29  Tex.  App. 
328,  25  Am.  St.  Eep.  727,  15  S.  W.  818,  it  was  held  that  the  defend- 
ant charged  with  the  commission  of  rape  could  prove  his  reputation 
as  "a  peacable  and  law-abiding  man,"  and  need  not  be  limited  to 
evidence  of  his  chastity  or  morality.  In  State  v.  Sprague,  64  N.  J. 
L.  419,  45  Atl.  788,  which  was  a  prosecution  for  an  assault  with 
intent  to  ravish,  the  defendant  was  allowed  to  establish  his  reputa- 
tion for  peaceableness,  before  and  up  to  the  time  of  the  assault. 
And  in  State  v.  Lee,  22  Minn,  407,  21  Am.  Kep.  769,  it  was  held 
that  a  defendant  charged  with  rape  could  prove  his  reputation  for 
quiet  and  peaceable  character.  So  also  in  Hardtke  v.  State,  67  Wis. 
552,  30  N.  W.  723,  evidence  of  defendant  being  "a  good,  peaceable 
and  law-abiding  citizen"  was  held  admissible  on  a  trial  for  rape.  In 
Johnson  v.  State,  17  Tex.  App.  565,  which  was  a  prosecution  against 
a  negro  for  the  rape  of  a  white  woman,  the  defendant  was  allowed 
to  show  that  his  general  reputation  was  that  of  "a  peaceable  negro 
and  one  who  was  always  polite  to  white  people  and  especially  to  la- 
dies," but  the  court  held  it  was  error  to  allow  the  prosecution  to 
show  in  rebuttal  that  defendant's  general  reputation  "as  a  law- 
abiding  man"  was  bad.  In  State  v.  Snover,  63  N.  J.  L.  382,  43  Atl. 
1059,  it  was  held,  on  a  trial  for  having  carnal  intercourse  with  a 
woman  under  the  age  of  consent,  that  defendant  may  prove  his 
reputation  "for  morality,  virtue  and  honesty  in  living,"  since  the 
word  "honesty,"  used  in  that  manner,  means  chastity  or  sexual 
propriety.  The  court  in  rendering  its  opinion  gave  many  instances 
from  general  literature  extending  backward  to  the  time  of  Chaucer, 
showing  that  the  word  "honesty"  as  used  had  reference  to  chastity. 

And  in  the  late  case  of  State  v.  Brady  (N.  J.),  59  Atl,  6,  the  court 
held,  in  a  similar  case,  that  defendant  could  not  show  his  general 
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good  reputation,  but  that  he  should  be  confined  to  his  general  reputa- 
tion as  to  chastity  and  morality  in  the  community  in  which  he  lived. 
And  furthermore  that  his  reputation  in  the  latter  respect  should  not 
be  confined  to  "among  his  fellow-workmen.'*  In  State  v.  Wolf,  112 
Iowa,  458,  84  N.  W.  536,  it  was  held  where  evidence  of  general  good 
character  and  reputation  of  defendants  and  their  good  reputation 
for  chastity  is  introduced  in  a  prosecution  for  rape,  it  is  error  to 
instruct  the  jury  that  they  may  consider  such  facts,  if  found  to  be 
facts,  in  determining  whether  the  witnesses  for  the  state  have  been 
mistaken  or  have  testified  falsely,  since  such  evidence  is  not  limited 
to  the  purpose  of  discrediting  the  state's  witnesses. 

C.  Criminal  Libel.— In  Commonwealth  v.  Irwin,  1  Clark  (Pa.),  344, 
which  was  a  prosecution  for  a  criminal  libel,  the  court,  after  stating 
the  general  character  of  evidence  admissible  in  various  kinds  of  prose- 
cutions, said:  "So  in  the  trial  of  an  indictment  for  a  seditious  libel, 
containing  treasonable  matter,  evidence  of  general  character  for  loy- 
alty would  be  pertinent.  But  on  the  trial  of  this  indictment  charg- 
ing the  defendant  with  covert  making  and  publication  of  a  libel 
against  a  private  individual,  involving  no  charge  of  violence  or 
breach  of  the  peace,  I  was  at  a  loss  to  perceive  and  still  cannot  un- 
derstand, how  proof  that  the  defendant  was  reputed  to  be  an  orderly 
and  peaceable  man  could  raise  any,  even  the  most  remote,  legitimate 
presumption  on  the  question  of  his  guilt  or  innocence.  It  is  true 
that  Starkie  says  in  one  line,  such  evidence  is  admissible  upon  an 
indictment  for  a  libel,  and  cites  as  his  authority  for  this  general 
position,  Eex  v.  Harris,  2  St.  Tr,  1038.  The  case  is  not  to  be  found 
in  the  volume  referred  to,  but  is  reported  in  7  St.  Tr.  926,  and  was 
tried  before  Scroggs,  C.  J.,  in  32  Car.  II,  A.  D.  1680.  It  was  an  in- 
dictment for  a  seditious  libel  reflecting  an  the  king  and  his  govern- 
ment, and  was  tried  in  the  disorderly  and  somewhat  tumultuous  man- 
ner which  appears  to  have  been  the  fashion  of  the  day,  when  the 
party  was  charged  with  a  political  offense  of  an  exciting  character. 
In  the  course  of  a  conversation  between  the  recorder  who  prosecuted 
for  the  crown,  the  chief  justice  and  the  defendant's  counsel,  a  neigh- 
bor, says  the  report,  was  called  by  Mr.  Williams  to  give  an  account 
of  Mr.  Harris,  when  the  neighbor  said,  'My  lord,  I  have  known  him 
about  a  twelvemonth,  and  have  always  looked  upon  him  to  be  a  fair- 
conditioned  and  quiet,  peaceable  man;  he  is  and  has  been  so  reported 
among  his  neighbors;  and  I  have  never  seen  anything  from  him  but 
what  was  very  quiet  and  peaceable.'  To  this  the  recorder  (Sir 
George  Jeffries)  remarked,  *A  bookseller  that  caused  a  factious  book 
to  be  printed,  or  reprinted  if  it  was  printed  before,  is  a  factious  fel- 
low,* and  the  lord  chief  justice  observed,  'You  say  right.'  Where- 
fore another  neighbor  of  Harris  was  called,  and  being  asked  if  he 
was  acquainted  with  him,  and  if  he  was  wont  to  oppose  or  to  scan- 
dalize the  king  or  government,  said,  *He  never  heard  such  a  thing 
of  him.'     The  recorder  answered,  'I  presume  that  none  of  these  do 
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stand  by  him  in  such  a  thing, '  but  he  being  advertised  of  it,  and  being 
asked  why  he  would  offer  to  expose  to  sale  such  a  book  as  this,  he 
answered  that  'he  had  a  thousand  persons  that  would  stand  by  him.' 
No  further  notice  is  taken  of  this  evidence  of  character  as  being  of 
any  consequence,  and  finally  the  chief  justice  rated  the  jury  for  re- 
tiring from  the  bar  before  finding  the  defendant  guilty.  I  have  been 
thus  particular  in  noticing  this  case  to  show  that  the  testimony  was 
given  without  objection  or  discussion,  and  that  in  fact  no  calm  de- 
liberation seems  to  have  been  had  on  any  topic  connected  with  the 
investigation  and  I  think  on  examination  it  will  be  found  that  if 
this  case  can  be  cited  as  authority  for  any  rule  or  principle,  it  will 
establish  the  position  I  have  thought  to  be  the  true  one,  namely, 
that  there  must  be  some  repugnance  between  the  reputation  sought 
to  be  established  and  the  nature  of  the  offense  charged,  to  make 
evidence  of  moral  character  admissible." 

2.    Crimes  Against  Property  Bights. 

A.  Larceny  and  Bobbery.— In  State  v.  Conlan,  3  Penne.  218',  50 
Atl.  95,  it  was  held  that  evidence  of  general  good  character  in  a 
prosecution  for  larceny  must  be  confined  to  the  defendant's  charac- 
ter for  honesty  and  fair  dealing.  And  the  court  said:  "General 
good  character  for  honesty  and  fair  dealing  is  proved  by  evidence 
of  general  reputation  in  that  respect.  That  is,  by  proof  of  what  the 
people  in  the  neighborhood  in  which  the  accused  dwells  generally  say 
of  his  conduct  or  character  in  regard  to  honesty  and  fair  dealing." 
So,  also,  in  State  v.  Bloom,  68  Ind.  54,  34  Am.  Eep.  247,  it  was  held 
that  in  larceny  cases  the  evidence  of  good  reputation  should  be  con- 
fined to  honesty  and  integrity.  In  People  v.  Chrisman,  135  Cal.  285, 
67  Pac.  136,  on  a  trial  for  larceny  it  was  held  not  error  to  exclude 
testimony  of  defendant 's  ' '  habits  as  to  steadiness,  drinking  or  any- 
thing of  that  sort,"  since  the  question  did  not  touch  his  character 
or  reputation  for  honesty  which  were  the  traits  involved  in  the  charge 
against  him.  So,  also,  in  Hays  v.  State,  110  Ala.  60,  20  South,  322, 
it  was  said  that  although  in  a  larceny  prosecution  defendant  may 
prove  good  character  as  a  fact  bearing  upon  the  question  of  his  guilt 
or  innocence,  still  he  cannot  introduce  evidence  as  to  his  reputation 
for  truth  and  veracity  where  it  has  not  been  assailed.  And  it  has 
also  been  held  that  on  a  trial  for  robbery  the  defendant  cannot  show 
the  character  of  one  jointly  indicted  with  him  but  not  on  trial.  See 
Omer  v.  Commonwealth,  95  Ky.  353,  25  S.  W.  594,  to  the  same  effect. 
Where  the  larceny  is  being  proved  by  evidence  of  recent  possession 
of  the  stolen  property,  evidence  of  the  good  character  of  the  defend- 
ant for  honesty  and  integrity  would  seem  to  be  particularly  appro- 
priate: See  monographic  note  to  State  v.  Drew,  101  Am.  St.  Eep.  504. 
In  State  v.  Sasseen,  75  Mo.  App.  197,  it  was  said  that  the  presump- 
tion arising  from  the  possession  of  recently  stolen  property  may  be 
nullified  by  evidence  of  the  defendant's  good  character,  and  that  it 
is  proper  to  so  instruct  the  jury.     In  State  v.  Denel,  63  Kan.  811, 
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66  Pac.  1037,  it  was  said  in  a  similar  case:  "Evidence  of  previous 
good  character  goes  to  meet  every  phase  of  a  case  involving  the 
guilty  knowledge  or  intention  of  a  defendant,  and  should  be  con- 
sidered by  the  jury  in  determining  whether  it  is  probable  that  the 
defendant  is  guilty;  nor  is  such  evidence  confined  to  refuting  the 
case  made  by  the  state,  but,  as  in  this  case,  where  the  defendant 
takes  the  witness-stand  in  his  own  behalf,  evidence  of  previous  good 
character  is  most  important,  and  it  was  highly  proper  that  the  jury 
should  (and  no  doubt  would,  if  permitted)  consider  this  evidence  in 
■determining  his  credibility  and  the  weight  to  be  attached  to  his  tes- 
timony." See,  also,  Jupitz  v.  People,  34  111.  516,  to  the  same  effect. 
In  this  connection  see,  also.  State  v.  Carr  (Del.),  57  Atl.  370.  In 
Wagner  v.  State,  107  Ind.  71,  57  Am.  Eep.  79,  7  N.  E.  896,  it  was  in- 
timated that  proof  of  good  character  does  not  rebut  the  presumption 
raised  by  the  possession  of  stolen  property,  but  the  court  held  where 
the  defendant  denied  the  possession  of  the  stolen  property  and  relied 
upon  evidence  supporting  an  alibi,  that  a  conviction  would  not  be 
disturbed  notwithstanding  evidence  of  good  character,  since  it  must 
iave  been  admitted,  not  to  rebut  the  presumption  from  the  alleged 
possession,  but  to  strengthen  the  evidence  as  to  the  alibi. 

B.  Obtaining  Money  by  False  Pretenses.— In  State  v.  Dexter,  159 
Iowa,  678,  87  N.  W.  417,  it  was  held,  where  defendant  is  accused  of  ob- 
taining goods  by  false  pretenses,  he  may  prove  his  character  and  gen- 
eral reputation  in  the  community  of  his  residence  with  respect  to  the 
traits  involved,  but  that  he  cannot  go  into  details  as  to  what  he  did 
in  particular  instances.  So,  also,  in  State  v.  Lynn,  3  Penne.  316,  51 
Atl.  878,  in  a  prosecution  for  obtaining  money  by  false  pretenses, 
it  was  held  evidence  of  defendant 's  good  character  may  be  intro- 
duced, and  that  Like  any  other  evidence,  it  is  entitled  to  just  such 
weight  as,  under  all  the  circumstances  of  the  case,  the  jury  may 
deem  proper  to  give  it. 

C.  Arson.— In  State  v.  Emery,  59  Vt.  84,  7  Atl.  129,  the  defend- 
ant was  indicted  for  arson.  The  court  held  that  defendant's  right 
to  prove  good  character  extends  only  to  his  general  reputation,  and 
that  the  admission  of  evidence  as  to  whether  defendant  had  been 
an  orderly,  industrious  citizen  was  not  particularly  relevant  to  the 
crime  charged,  and  said:  "Though  many  judges,  as  a  matter  of  favor, 
might  have  admitted  it,  the  respondent  was  not  entitled  to  it  as  a 
matter  of  right." 

3.  Miscellaneous  Crimes. 
A.  Perjury.— In  People  v.  Albers  (Mich.),  100  N.  W.  908,  the  de- 
fendant, who  was  being  prosecuted  for  perjury,  was  held  entitled 
to  introduce  evidence  that  his  reputation  for  truth  and  veracity  was 
good,  but  it  was  held  that  the  witnesses  introduced  by  him  could 
give  their  opinion  to  that  effect,  based  on  personal  knowledge  and 
not  reputation,  of  the  defendant.  In  Schaller  v.  State,  14  Mo.  502,  it 
was  held  that  general  good  character  is  evidence,  but  not  strong  evi- 
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dence,  in  favor  of  defendant  on  the  trial  of  an  indictment  for 
perjury.  And  in  Edgington  v.  United  States,  164  U.  S.  361,  17  Sup. 
Ct,  Rep.  72,  41  L.  ed.  467,  which  was  a  prosecution  for  the  crime  of 
making  a  false  affidavit,  the  court  held  that  evidence  of  the  defend- 
ant's general  reputation  for  truth  and  veracity  was  material  and 
competent,  since  in  criminal  prosecutions  the  accused  may  call  wit- 
nesses to  show  that  his  character  was  such  as  would  make  it  unlikely 
that  he  would  be  guilty  of  the  particular  crime  with  which  he  is 
charged.  And  the  court  held  that  the  evidence  was  admissible,  re- 
gardless of  whether  the  defendant  offered  himself  as  a  witness. 

B.  Violation  of  Election,  Liquor  or  Coinage  Laws. — In  State  v. 
Anslinger,  171  Mo.  600,  71  S.  W.  1041,  in  a  prosecution  for  fraud- 
ulently voting  in  more  than  one  election  precinct,  evidence  was  in- 
troduced on  behalf  of  defendant  showing  his  reputation  as  a  hard- 
working, industrious  man,  but  the  appellate  court  observed:  "The 
trait  of  character  involved  in  the  charge  against  appellant  was  that 
of  an  honest  and  law-abiding  citizen.  A  man  may  be  industrious  and 
still  dishonest.     He  may  work  hard  and  still  have  no  respect  for  law. ' ' 

In  Baehner  v.  State,  25  Ind.  App.  597,  58  N.  E.  741,  which  was  a 
prosecution  for  selling  liquors  on  Sunday,  it  was  held  not  error  to 
refuse  to  allow  the  defendant  t»  show  his  general  moral  character, 
his  general  character  as  a  law-abiding  citizen  and  his  general  char- 
acter for  peace  and  quietude,  since  the  character  which  the  defendant 
is  permitted  to  show  is  that  character  involved  in  the  charge  against 
him.  But  where  a  witness  has  testified  that  defendant 's  character  as 
a  saloon-keeper  is  good  and  in  effect  that  as  a  saloon-keeper  he  has 
observed  the  law,  he  may  be  cross-examined  as  to  whether  he  had 
ever  heard  anything  said  about  defendant  running  gambling  in  con- 
nection with  the  saloon,  since  knowledge  of  such  facts  by  the  wit- 
ness went  to  his  credibility  as  a  witness.  In  Chung  Sing  v.  United 
States  (Ariz.),  36  Pac.  205,  it  was  held,  in  a  prosecution  for  selling 
whisky  to  Indians,  that  defendant's  reputation  for  being  a  law-abid- 
ing citizen  could  not  be  shown;  and  in  Johnson  v.  State,  42  Tex.  Cr. 
App.  618,  62  S.  W.  756,  in  a  prosecution  for  violating  the  local  option 
law  where  defendant  introduced  evidence  to  prove  his  good  character 
for  truth  and  veracity,  the  admission  of  evidence  on  part  of  the 
prosecution  that  defendant's  reputation  for  obeying  the  local  option 
law  was  bad  was  held  error  because  the  issue  raised  by  the  defendant 
was  as  to  his  reputation  for  truth  and  veracity,  and  not  his  character 
as  a  law-abiding  citizen. 

In  United  States  v.  Kenneally,  5  Biss.  122,  Fed.  Cas.  No.  15,522, 
on  the  trial  of  a  prosecution  for  having  in  possession  with  intent  to 
utter  counterfeit  United  States  treasury  notes,  the  court  held  that 
the  defendant  could  show  his  good  character  in  so  far  as  it  would 
tend  to  show  that  it  was  likely  that  he  had  received  the  treasury  notes 
innocently. 
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0.  Unlawfully  Carrying  Firearms. — In  Lann  v.  State,  25  Tex.  App. 
495,  8  Am.  St.  Kep.  445,  8  S.  W.  650,  the  defendant,  who  was  a 
soldier,  was  indicted  for  unlawfully  carrying  a  pistol.  The  court  held 
that  he  was  entitled  to  show  his  general  character  as  a  peaceable  law- 
abiding  man  because  the  intent  of  violating  the  law  was  a  material 
part  of  the  offense. 

rV.    How  Evidence  of  Character  Should  "be  Considered. 

On  the  question  whether  there  is  a  reasonable  doubt  of  defendant's 
guilt,  evidence  of  his  good  character  should  be  considered  by  the  jury 
only  in  connection  with  the  other  evidence  in  the  case  and  not  by  it- 
self: Scott  V.  State,  105  Ala.  57,  53  Am.  St.  Eep.  100,  16  South.  925; 
People  V.  Milgate,  5  Cal.  127;  Bacon  v.  State,  22  Fla.  51;  Kistler  v. 
State,  54  Ind.  400.  Sometimes  the  courts  in  stating  the  rule  say  that, 
in  determining  the  guilt  or  innocence  of  the  defendant,  evidence  of 
his  good  character  is  to  be  considered  by  the  jury  in  connection  with 
all  the  testimony  in  the  case:  People  v.  Kaina,  45  Cal.  292;  State  v. 
Carr  (Del.),  57  Atl.  370;  Brazil  v.  State,  117  Ga.  32,  43  S.  E.  460; 
Holland  v.  State,  131  Ind.  568,  31  N.  E.  359;  State  v.  Beebe,  17  Minn. 
241  (Gil.  218).  In  State  v.  House,  108  Iowa,  68,  78  N.  W.  859,  it 
was  said  that  evidence  of  defendant's  good  character  is  not  a  defense,, 
but  that  it  should  be  considered  in  connection  with  all  the  other 
facts  in  determining  the  defendant's  guilt  or  innocence,  but  that  its 
weight  is  solely  for  the  jury.  So,  also,  in  State  v.  Totten,  72  Vt. 
73,  47  Atl.  105,  it  was  held  that  though  defendant's  good  character 
is  always  admissible  it  is  no  defense  if  all  the  evidence  satisfies  the 
jury  of  defendant's  guilt,  but  the  evidence  of  defendant's  good  char- 
acter should  be  considered  in  connection  with  the  rest  of  the  evidence 
in  the  case;  and  in  Mitchell  v.  State,  43  Fla.  188,  30  South.  803,  it 
was  held  that  proof  of  good  character  does  not,  as  a  matter  of  law, 
raise  a  reasonable  doubt  of  defendant's  guilt,  but  that  such  evidence 
must  be  considered  by  the  jury  like  other  evidence  offered  in  the  case. 
So,  also,  it  was  stated  by  the  court  in  State  v.  Pipes,  65  Kan.  543,  70 
Pae.  363,  that  defendant  is  entitled  to  the  benefit  of  the  weight  of 
his  previous  good  character  in  determining  his  guilt,  but  that  a  crime 
is  not  condoned  because  of  it.  It  was  held  in  Guzinski  v.  People, 
77  111.  App.  275,  that  evidence  of  good  character  is  proper  to  be  con- 
sidered in  connection  with  all  the  other  evidence  in  the  case,  in  pass- 
ing on  the  guilt  or  innocence  of  defendant,  but  that  it  is  not  the 
duty  of  the  court  to  peremptorily  instruct  the  jury  that  if  they  have 
any  doubt  it  is  their  sworn  duty  to  find  the  defendant  not  guilty 
if  good  character  has  been  proved.  Evidence  of  defendant's  good 
character  is  to  be  considered  by  the  jury  without  reference  to  the 
apparently  conclusive  or  inconclusive  character  of  the  other  evidence 
in  the  case:  Hall  v.  State,  40  Ala.  698;  Kistler  v.  State,  54  Ind.  400; 
State  V.  Gustafson,  50  Iowa,  194;  Commonwealth  v.  Leonard,  140 
Mass.  473,  54  Am.  Eep.  485,  4  N.  E.  96;  State  v.  Howell,  100  Mo.  628,. 
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14  S.  W.  4;  People  v.  Pollock,  51  Hun,  613,  4  N.  Y.  Supp.  297;  Heine 
V.  Commonwealth,  91  Pa.  St.  145.  In  People  v.  Friedland,  2  App. 
Div.  332,  37  N.  Y.  Supp.  974,  the  court  said:  "Where  evidence  of 
good  character  is  given,  it  is  to  be  considered  as  directly  bearing  upon 
the  question  of  guilt  or  innocence,  even  though  the  evidence  against 
the  accused  is  of  the  most  direct  and  positive  nature,  and  in  every 
case  the  weight  to  be  given  to  it  is  for  the  jury."  Defendant's 
good  reputation  as  to  the  trait  involved  in  the  charge,  if  proved, 
should  be  weighed  as  any  other  fact  established,  and  may  be  suffi- 
cient to  create  a  reasonable  doubt  as  to  his  guilt:  People  v.  Doggett, 
62  Cal.  27.  See,  also.  People  v.  Bell,  49  Cal.  485;  People  v.  Baina, 
45  Cal.  292;  People  v.  Ashe,  44  Cal.  291,  to  the  same  effect.  In  State 
V.  Pucca  (Del.),  55  Atl.  831,  it  was  said  that  testimony  of  previous 
good  character  should  be  taken  like  any  other  evidence  tending  to 
show  innocence  for  what  it  is  worth  in  the  judgment  of  the  jury.  In 
Daniels  v.  State,  2  Penne.  586,  48  Atl.  196,  54  L,  K.  A.  286,  a  well-con- 
sidered case  in  which  the  authorities  were  exhaustively  reviewed, 
the  court  held  that  character  evidence  is  a  fact  or  circumstance  to 
be  weighed  and  estimated  by  the  jury  according  to  the  weight  of  the 
testimony  by  which  it  is  supported  in  connection  with  that  to  which 
it  is  opposed,  and  that  it  cannot  be  limited  to  cases  where  the  jury 
are  in  doubt  of  defendant's  guilt  under  the  other  evidence. 

v.    Weight  and  Effect  to  be  Given  Such  Evidence. 

a.  In  General. — A  rule  which  limits  the  effect  of  good  character 
evidence  merely  to  weight  when  there  is  a  doubt  practically  deprives 
the  defendant  of  all  benefit  of  evidence  of  his  good  character,  for  if 
under  the  other  evidence  there  is  a  reasonable  doubt,  he  is  entitled  to 
an  acquittal  without  it,  and  in  a  case  not  otherwise  doubtful,  where 
alone  he  needs  the  evidence  of  good  character  for  the  purpose  of 
making  it  doubtful,  he  is  denied  the  benefit  of  it;  hence  the  true  rule 
is  that  evidence  of  good  character  is  to  be  considered  in  connection 
with  all  the  other  evidence  when  considering  the  weight  which  is  to 
be  attached  to  it:  State  v.  Sauer,  38  Minn.  438,  38  N.  W.  355.  The 
jury  may  allow  evidence  of  good  character  such  weight  as  they  be- 
lieve it  fairly  entitled  to  as  tending  to  show  that  a  man  of  the  char- 
acter shown  would  not  be  likely  to  commit  the  crime  charged  against 
the  defendant:  State  v.  Ormiston,  66  Iowa,  143,  23  N.  W.  370.  The 
value  of  proof  of  good  character  must  depend  on  the  peculiar  circum- 
stances of  each  particular  case.  In  some  cases  it  may  create  a  doubt 
in  favor  of  defendant  where  the  circumstances  in  other  respects  tend 
to  establish  his  guilt,  but  as  to  when  such  proof  ought  to  be  accepted 
as  creating  such  a  doubt  no  definite  rule  can  be  stated:  Wagner  v. 
State,  107  Ind.  71,  57  Am.  Eep.  79,  7  N.  E.  896.  In  Daniels  v.  State, 
2  Penne.  586,  48  Atl.  196,  54  L.  ed.  268,  the  court  observed  that  char- 
acter evidence  is  not  a  defense,  but  a  circumstance  in  the  antecedent 
conduct  and  habits  of  the  accused,  the  object  and  possible  effect  of 
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which,  when,  proved,  is  to  strengthen  the  presumption  of  innocence 
with  which  the  law  clothes  every  person  charged  with  crime,  and  that 
such  evidence  will  vary  in  force  and  value  according  to  the  other  facts 
and  circumstances  surrounding  each  particular  case.  This  phase  of 
the  subject  was  illustrated  in  Baker  v.  State,  53  N.  J.  L.  47,  20  Atl. 
858,  where  the  defendant  was  indicted  for  being  a  common  scold.  The 
court,  after  stating  that  evidence  of  good  character  could  be  consid- 
ered in  connection  with  the  other  evidence  for  the  purpose  of  engen- 
dering a  doubt,  said:  "The  principle  above  stated  holds  even  in  cases 
where  the  crime  consists  of  a  single  misdeed  of  which  many  a  person 
of  good  reputation  may  be  guilty.  In  cases  like  the  present,  where 
guilt  implies  the  notorious  practice  of  a  vicious  habit,  a  general  repu- 
tation of  a  contrary  disposition  seems  to  be  direct  evidence  of  inno- 
cence, and  therefore  entitled  to  the  greater  weight."  So,  also,  in 
State  V.  Snow,  3  Penne.  259,  51  Atl.  607,  it  was  held  that  good  char- 
acter goes  to  the  jury  as  substantive  proof,  and  is  to  be  grouped  with 
other  testimony  and  given  whatever  weight  under  the  circumstances 
which  the  jury  think  it  is  entitled  to,  but  the  court  cannot  instruct 
the  jury  that  the  effect  would  be  to  create  a  reasonable  doubt,  for 
that  would  be  a  comment  upon  the  effect  of  the  testimony.  In  the 
celebrated  case  of  Commonwealth  v.  Webster,  5  Cush.  95,  52  Am.  Dec. 
711,  Chief  Justice  Shaw  drew  a  distinction  as  to  the  weight  of  evi- 
dence of  good  character  in  cases  where  the  crime  charged  was  "of 
great  and  atrocious  criminality,"  and  those  cases  where  ordinary  of- 
fenses were  charged,  and  he  observed  that  such  evidence  was  of  in- 
ferior weight  with  respect  to  crimes  of  "atrocious  criminality,"  but 
the  doctrine  thus  set  forth  has  been  disapproved  in  Commonwealth  v. 
Leonard,  140  Mass.  473,  54  Am.  Kep.  485,  4  N.  E.  96;  and  also  in 
Cancemi  v.  People,  16  N.  Y.  501;  Harrington  v.  State,  19  Ohio  St. 
264,  and  People  v.  Garbutt,  17  Mich.  9,  97  Am.  Dec.  162.  The  weight 
to  be  attached  to  evidence  of  good  character  is  a  matter  solely  for 
the  jury:  State  v.  Pucca  (Del.),  55  Atl.  831;  State  v.  House,  108 
Iowa,  68,  78  N.  W.  859;  People  v.  Friedland,  2  App.  Div.  332,  37  N. 
Y.  Supp.  974.  So,  also,  it  is  said  that  the  court  should  not  instruct 
the  jury  as  to  the  weight  to  be  given  by  the  jury  to  such  evidence: 
Maclin  v.  State,  44  Ark.  115;  Johnson  v.  State,  34  Neb.  257,  51  N.  W. 
835;  Lockhart  v.  State,  3  Tex.  App.  567. 

b.  Where  Intent  Must  be  Shown. — In  criminal  prosecutions  involv- 
ing guilty  knowledge  or  intent  on  part  of  the  defendant  as  an  essen- 
tial constituent  of  the  crime,  evidence  of  defendant's  good  character 
is  particularly  appropriate,  but  its  weight  is  a  matter  for  the  jury: 
State  V.  Denel,  63  Kan.  811,  66  Pac.  1037;  Coffee  v.  State,  1  Tex.  App. 
548;  Lincecum  v.  State,  29  Tex.  App.  328,  25  Am.  St.  Kep.  727,  15  S. 
W.  818.  The  same  rule  was  announced  and  applied  in  Lann  v.  State, 
25  Tex.  App.  495,  8  Am.  St.  Kep.  445,  8  S.  W.  650,  where  the  offense 
at  issue  was  that  of  unlawfully  carrying  a  pistol.     In  State  v.  Tar- 
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rant,  24  S.  C.  593,  which  was  a  prosecution  for  official  misconduct, 
it  was  held  that  good  character,  if  proved  to  the  satisfaction  of  the 
jury,  could  be  properly  considered  in  determining  whether  the  acta 
charged  had  been  done  with  an  evil  intent  or  because  of  honest  mis- 
take of  law. 

c.     Where  Criminating  Evidence  is  Circumstantial  or  Presumptive. — 

In  State  v.  Turner,  19  Iowa,  144,  it  was  said  that  general  good  char- 
acter may  be  shown  to  rebut  the  presumption  of  guilt  arising  from 
circumstantial  testimony,  but  that  it  does  not  constitute  a  defense. 
And  in  State  v.  King,  122  Iowa,  1,  96  N.  W.  712,  it  was  said:  "But 
appellant  insists  that  as  the  evidence  was  purely  circumstantial,  the 
proof  of  good  character  ought  to  be  held  so  far  defensive  as  to  over- 
come any  inference  of  guilt  to  be  drawn  therefrom.  Such  evidence, 
however,  has  been  frequently  declared  to  afford  no  defense.  It  is 
received  as  merely  tending  to  show  that  the  accused  would  not  have 
been  likely  to  have  committed  the  crime  charged,  and  is  to  be  given 
such  weight  only  as  the  jury  may  deem  it  entitled  to  receive."  But 
in  Jackson  v.  State,  81  Wis.  127,  51  N.  W.  89,  it  was  held  not  errot 
for  the  court  to  call  the  attention  of  the  jury  that  the  evidence 
against  the  defendant  was  all  circumstantial,  and  that  in  such  cases 
evidence  of  good  character  is  entitled  to  have  weight  with  the  jury, 
but  it  was  improper  for  the  court  to  instruct  that  it  should  have  great 
weight.  And  in  State  v.  Van  Kuran,  25  Utah,  8,  69  Pac.  60,  it  was 
held  where  the  evidence  is  circumstantial  the  court  should  charge  that 
defendant 's  good  character  should  be  considered  and  weighed  the  same 
as  other  evidence,  and  that  it  in  itself  might  not  only  create  a  reason- 
able doubt  of  defendant 's  guilt,  but  might  bring  a  conviction  of  his 
innocence.  In  State  v.  Beebe,  17  Minn.  241  (Gil.  218),  the  court  ob- 
served: "Guilt  may  be  inferred  from  circumstances,  and  it  is  a  proper 
enough  use  of  language  to  say  that  the  presumption  of  innocence 
arising  from  good  character  is  admissible,  as  tending  to  rebut  the 
presumptions  of  guilt  from  circumstances;  but  it  would  not  be,  to 
say  that  the  presumption  of  innocence  arising  from  good  character 
is  admissible  as  tending  to  rebut  the  presumption  of  guilt  arising  from 
positive  proof  of  the  act.  Such  proof  does  not  raise  a  presumption; 
it  applies  directly  to  the  fact  to  be  proved,  without  any  intervening 
process. ' ' 

It  was  intimated  in  People  v.  Hurley,  60  Cal.  74,  44  Am.  Rep.  55, 
that  the  presumption  of  guilt  arising  from  the  mere  possession  of 
stolen  property  is  completely  removed  by  the  good  character  alone 
of  the  defendant.  See  a  dicta  in  State  v.  Ford,  3  Strob.  517,  to  the 
same  effect.  On  the  general  effect  of  good  character  in  such  cases, 
see  monographic  note  to  State  v.  Drew,  101  Am.  St.  Kep.  504;  State 
V.  Sassecn,  75  Mo.  App.  197;  State  v.  Denel,  63  Kan.  811,  66  Pac.  1037; 
Wagner  v.  State,  107  Ind.  71,  57  Am.  Kep.  79,  7  N.  E.  896;  Stover  v. 
People,  56  N.  Y.  315. 
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d.  Where  Criminating  Evidence  is  Positive,  Direct  or  Very  Strong. 
Though  a  state  of  facts  be  strongly  proved  against  the  defendant, 
yet  the  jury  may  be  justified  in  view  of  an  unblemished  character 
in  finding  a  verdict  of  not  guilty:  State  v.  Lindley,  51  Iowa,  343,  33 
Am.  Eep.  139,  1  N.  W.  484.  So,  also,  it  is  said  evidence  of  good  char- 
acter may  be  sufficient  to  raise  a  doubt  of  defendant's  guilt  even 
against  positive  testimony  under  some  circumstances:  People  v.  Mc- 
Arron,  121  Mich.  1,  79  N.  W.  944.  And  in  Lee  v.  State,  2  Tex.  App. 
338,  the  court  said:  "Where  the  evidence  is  most  positive  and  direct 
then  good  character  may  have  some  weight  in  creating  a  reasonable 
doubt,  but  where,  from  the  evidence,  which  is  positive  and  direct,  the 
case  is  already  doubtful,  there  can  be  no  such  necessity  for  evidence 
of  character,  since  it  is  the  duty  of  the  judge  to  charge  the  jury  that 
in  ease  of  a  reasonable  doubt  they  must  acquit."  Likewise  in  Stover 
v.  People,  56  N.  Y.  315,  the  court  observed:  "Good  character  of  the 
accused  is  to  be  considered  by  the  jury  upon  the  question  of  the  credi- 
bility of  direct  evidence  of  his  guilt,  the  same  as  upon  proof  of  cir- 

,cumstances  tending  to  show  it,  or  the  inferences  to  be  drawn  from 
such  circumstances."  So,  also,  in  People  v.  Hughson,  154  N.  Y.  164, 
47  N.  E.  1092,  the  court  said:  "Good  character  may  create  a  doubt 
against  positive  evidence,  but  this  doubt  against  positive  evidence  is 
created  only  where,  in  the  judgment  of  the  jury,  the  character  is  so 
good  as  to  raise  a  doubt  as  to  the  truthfulness  or  correctness  of  the 
positive  evidence.  In  such  a  case  the  prisoner  must  be  given  the 
benefit  of  the  doubt."  In  accordance  with  these  cases  it  was  held  in 
the  principal  case  (People  v.  Bonier,  179  N.  Y.  322,  ante,  p.  880,  72 
N,  E.  226)  that  evidence  of  good  character  may  be  sufficient  to  war- 
rant an  acquittal  even  if  the  rest  of  the  evidence  should  otherwise 
appear  conclusive.  See  People  v.  Elliott,  163  N.  Y.  14,  57  N.  E.  103, 
to  the  same  effect. 

e.  Where  Criminating  Evidence  is  Susceptible  to  Different  Inter- 
pretations.—In  United  States  v.  Freeman,  4  Mason,  505,  Fed.  Cas.  No. 
15,162,  Justice  Story  observed:  "The  general  good  character  of  the 
defendant  may  be  properly  brought  into  the  cause,  and  ought  to  have 
weight  with  the  jury  in  all  cases  where  the  facts  are  doubtful,  or 
admit  of  different  interpretations."  And  in  United  States  v.  Means, 
42  Fed.  599,  the  court,  after  illustrating  the  rule  by  various  examples, 
instructed  the  jury  that:  "Character  will  explain  equivocal  conduct 
in  favor  of  innocence,  but  will  not  outweigh  satisfactory  proof  of 
guilt." 

f.  Where  Reasonable  or  Other  Doubt  Already  Exists. — Inasmuch 
as  it  is  incumbent  upon  the  prosecution  to  prove  the  defendant  guilty 
of  the  offense  with  which  he  is  charged  beyond  a  reasonable  doubt, 
it  naturally  follows  that  the  defendant  is  entitled  to  an  acquittal  with- 
out the  necessity  of  adducing  evidence  of  his  good  character,  where 
the  jury  believe  that  the  state  has  failed  to  establish  his  guilt  by 
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such  a  quantum  of  proof;  hence  to  say  that  evidence  of  good  character 
is  only  of  weight  where  the  evidence  on  the  part  of  the  prosecution 
is  weak  or  doubtful  is  to  practically  deprive  the  defendant  of  the  use 
of  character  evidence:  Daniels  v.  State,  2  Penne.  586,  48  Atl.  196, 
54  L.  B.  A.  286;  Holland  v.  State,  131  Ind.  568,  31  N,  E.  359;  State 
V.  Saner,  38  Minn.  438,  38  N.  W.  355;  Johnson  v.  State,  34  Neb.  257, 
51  N.  W.  833;  Hanney  v.  Commonwealth,  116  Pa.  St.  327,  9  Atl.  339; 
Lee  V.  State,  2  Tex.  App.  338;  State  v.  Van  Kuran,  25  Utah,  8,  69 
Pae.  60.  The  practical  effect  of  evidence  of  good  character  where  the 
criminating  evidence  is  given  by  witnesses  of  a  bad  character  or  by 
impeached  witnesses  is  naturally  of  greater  weight  than  where  such 
conditions  do  not  obtain:  See  People  v.  Vane,  12  Wend.  78;  United 
States  V.  Emerson,  6  McLean,  406,  Fed.  Cas.  No.  15,051. 

g.  Where  Guilt  Reasonably  or  Satisfactorily  Proved  by  the  State. 
"Good  character  evidence  is  to  be  considered  by  the  jury  in  deter- 
mining the  guilt  or  innocence  of  the  accused,  and  weighed  like  any 
other  fact.  To  say  that  such  evidence  must  be  cast  aside,  if  from 
the  other  evidence  alone  the  jury  are  convinced  of  the  guilt  of  the 
defendant  is  in  effect  a  direction  to  disregard  such  testimony  entirely, 
for  all  that  a  defendant  in  a  criminal  case  ever  needs  is  evidence 
sufficient  to  raise  a  reasonable  doubt  as  to  his  guilt.  In  determining 
whether  there  is  or  is  not  reasonable  doubt  as  to  his  guilt,  the  jury 
must  place  his  previous  good  character,  if  shown  by  the  testimony,  in 
the  scale,  and  weigh  this  along  with  all  other  facts  and  circumstances. 
The  court  should  not  attempt  to  separate  out  testimony  as  to  good 
character,  and  in  effect  instruct  the  jury  that  they  are  to  consider 
such  testimony  in  case  the  defendant  does  not  need  it  and  to  reject  it 
if  he  does":  State  v.  T^eete,  54  Kan.  197,  38  Pac.  302.  If,  upon  the 
whole  evidence,  including  that  relative  to  the  good  character  of  the 
defendant,  the  jury  regard  the  crime  conclusively  proven  to  their  sat- 
isfaction beyond  a  reasonable  doubt,  then  the  good  character  fur- 
nishes no  defense,  and  can  be  of  no  avail  to  the  defendant:  People 
V.  Sweney,  133  N.  Y.  609,  30  N.  E.  1005.  The  rule,  as  we  have  seen 
in  previous  portions  of  this  note,  is  that  the  evidence  respecting  the 
good  character  of  the  defendant  is  evidence  relative  to  a  substantive 
fact,  and  should  be  considered  along  with  the  other  evidence  in  the 
case,  and  hence  it  naturally  follows  it  may  generate  a  doubt  when 
thus  considered  where  none  would  have  existed  without  it. 
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TENEMENT  HOUSE  DEPARTMENT  v.  MOESCHEN. 

[179  N.  Y.  325,  72  N.  E.  231.] 

CONSTITUTIONAL  LAW— What  may  be  Considered  in  Mak- 
ing Determinations  Respecting,— The  constitutionality  of  a  statute 
may  be  determined  by  considering  its  language  and  the  material 
facts  of  which  the  court  may  take  judicial  notice,     (p.  912.) 

DAMNUM  ABSQUE  IN JUKIA.— Necessary  and  reasonable  ex- 
penses and  loss  of  property  in  making  reasonable  changes  in  struc- 
tures and  in  erecting  additions  thereto  to  conform  to  legislation  en- 
acted in  the  exercise  of  the  police  power  in  protecting  the  public 
health  and  promoting  the  welfare  of  the  community,  are  damnum 
absque   injuria,     (p.   912.)  i 

CONSTITUTIONAL  LAW— Tenement  House  Legislation.— A 
statute  requiring  that  all  school  sinks,  privy  vaults,  and  similar  re- 
ceptacles shall  be  removed  and  replaced  by  individual  water-closets, 
each  to  be  completely  separate  from  every  other,  and  also  prescrib- 
ing the  mode  of  construction  of  such  closets  and  of  their  floors,  is  a 
valid  exercise  of  the  police  power  of  the  state,     (p.  912.) 

CONSTITUTIONAL  LAW— Eight  to  Require  Abandonment 
Without  Consideration  of  Appliances  Erected  in  Obedience  to  Pre- 
existing Laws  and  Orders.— The  fact  that  school  sinks  were  erected 
in  compliance  with  orders  of  the  board  of  health  issued  in  pursuance 
of  a  mandate  of  the  legislature  does  not  create  such  property  right 
in  them  that  their  owner  cannot  be  compelled,  without  compensation, 
to  remove  them  and  replace  them  by  individual  water-closets,  as  re- 
quired by  a  statute  enacted  after  their  erection,     (p.  915.) 

CONSTITUTIONAL  LAW- Classification,  When  not  Forbidden. 
The  fact  that  a  statute  requiring  individual  water-closets  is  applica- 
ble only  to  tenement  houses  in  a  city  of  the  first  class  does  not  render 
it  unconstitutional,     (p.  916.) 

CONSTITUTIONAL  LAW— Application  of  Tenement  House 
Legislation  to  Pre-existing  Buildings.— A  statute  requiring  the  aban- 
donment of  school  sinks  and  the  substitution  therefor  of  individual 
water-closets  in  tenement  houses  is  not  unconstitutional  because  ap- 
plicable to  buUdings  constructed  before  its  enactment,     (p.  918J 

Action  to  recover  a  penalty  for  the  failure  to  comply  with  sec- 
tion 100  of  the  tenement  house  act,  which  section  is  as  follows : 

"Section  100.  In  all  now-existing  tenement  houses,  all  school 
sinks,  privy  vaults  or  other  similar  receptacles,  used  to  receive 
fecal  matter,  urine  or  sewage,  shall  before  January  first,  nine- 
teen hundred  and  three,  be  completely  removed  and  the 
place  where  they  were  located  properly  disinfected  under  the 
direction  of  the  department  of  health.  Such  appliances  shall  be 
replaced  by  individual  water-closets  of  durable,  nonabsorbent 
material,  properly  sewer  connected,  and  with  individual  traps, 
and  properly  connected  flush  tanks  providing  an  ample  flush 
of  water  to  thoroughly  cleanse  the  bowl.  The  seats  of  the  water- 
closets  shall  be  hinged  and  attached  to  the  bowl  of  the  closet. 
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Each  water-closet  shall  be  located  in  a  compartment  completely 
separated  from  every  other  water-closet.  The  floors  of  the  water- 
closet  compartments  shall  be  water-proof  as  provided  in  section 
ninety-five  of  this  act.  Such  water-closets  may  be  located  in  the 
yard  if  necessary,  and  if  so,  long  hopper  closets  may  be  used ;  all 
traps,  flush  tanks  and  pipes  shall  be  protected  against  the  ac- 
tion of  frost.  There  shall  be  provided  at  least  one  water-closet 
for  every  two  families  in  every  now-existing  tenement  house. 
Except  as  in  this  section  otherwise  provided,  such  water-closets 
and  all  plumbing  in  connection  therewith,  shall  be  in  accordance 
with  the  ordinances  and  regulations  in  relation  to  plumbing  and 
drainage." 

This  appeal  was  taken  by  permission  from  a  judgment  of  the 
appellate  division  of  the  supreme  court,  and  the  question  certified 
for  consideration  to  the  court  of  appeals  was,  "Is  section  100  of 
the  tenement  house  act  constitutional?" 

Louis  Marshall,  Adolph  Bloch  and  William  L.  Mathot  for  the 
appellant. 

John  J.  Delany,  corporation  counsel,  and  Theodore  Connoly, 
for  the  respondent. 

»3»  BARTLETT,  J.  The  defendant  is  the  owner  of  a  tene- 
ment house,  No.  332  East  39th  street,  in  the  city  of  New  York, 
valued  at  sixteen  thousand  five  hundred  dollars,  in  which  she 
has  an  equity  above  encumbrances  of  about  three  thousand 
five  hundred  dollars. 

The  defendant  was  duly  served  with  an  order,  on  the  eleventh 
day -of  April,  1903,  by  the  plaintiff  herein,  ordering  her  to 
remove  the  school  sink  from  said  property  and  to  replace  the 
same  by  one  water-closet  for  every  two  families  in  the  build- 
ing, under  said  section  100.  Defendant  was  also  informed  in 
the  notice  that  if  she  failed  to  comply  with  the  terms  thereof 
proceedings  would  be  instituted  against  her  according  to  law. 

These  premises  were  occupied  by  twenty  families  aggre- 
gating forty-eight  persons,  more  or  less. 

^*  The  defendant  having  failed  and  refused  to  comply  with 
the  order,  the  actions  already  referred  to,  for  the  recovery  of 
the  penalty  provided  by  said  act  and  for  an  injunction  respec- 
tively, were  commenced. 

The  defense  interposed  in  each  case  is  the  unconstitution- 
ality of  section  100, 

The  learned  appellate  division  wrote  an  opinion  in  the  action 
begun  in  the  supreme  court  for  an  injunction,  and  in  deter- 
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mining  the  appeal  in  the  action  in  the  municipal  court  of  the 
city  of  New  York  adopted  that  opinion. 

A  question  is  discussed  in  the  briefs  on  this  appeal  that  the 
introduction  by  defendant  of  testimony  and  proof  was  proper. 
In  view  of  the  fact  that  this  testimony  and  proof  were  admit- 
ted, dver  the  objections  and  exceptions  of  the  plaintiff,  and 
that  no  appeal  has  been  taken  from  such  rulings,  this  question 
is  not  before  us  and  we  express  no  opinion  in  regard  to  it. 

It  is  well  settled  in  this  court  and  in  the  supreme  court  of 
the  United  States  that  the  constitutionality  of  a'  statute  may 
be  determined  by  considering  its  language  and  the  material 
facts  of  which  the  court  can  take  judicial  notice :  People  v. 
Durston,  119  N.  Y.  569,  578,  16  Am.  St.  Rep.  859,  24  N.  E. 
6,  7  L.  R.  A.  715;  Health  Department  of  New  York  v.  Rector 
etc.,  145  N.  Y.  32,  50,  45  Am.  St.  Rep.  579,  39  N.  E.  833; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  684,  685,  8  Sup.  Ct. 
Rep.  992,  32  L.^ed.  253;  Schollenberger  v.  Pennsylvania,  171 
U.  S.  1,  8,  18  Sup.  Ct.  Rep.  757,  43  L.  ed.  49. 

It  is  not  the  hardship  of  the  individual  case  that  determines 
the  question,  but  rather  the  general  scope  and  effect  of  the 
legislation  as  an  exercise  of  the  police  power  in  protecting 
health  and  promoting  the  welfare  of  the  community  at  large. 

It  is  a  well-recognized  principle  in  the  decisions  of  the  state 
and  federal  courts  that  the  citizen  holds  his  property  subject 
not  only  to  the  exercise  of  the  right  of  eminent  domain  by 
the  state,  but  also  subject  to  the  lawful  exercise  of  the  police 
power  by  the  legislature;  in  the  one  case  property  is  taken 
by  condemnation  and  due  compensation;  in  the  other  the  nec- 
essary and  reasonable  expenses  and  loss  of  property  in  fnak- 
ing  reasonable  changes  in  existing  structures,  or  in  erecting  ad- 
ditions thereto,  are  damnum  absque  injuria. 

331  rpj^g  single  question  is  presented  in  this  case  whether  the 
legislation  under  consideration  is  a  lawful  exercise  of  the  po- 
lice power,  imposing  upon  the  citizen  only  such  expenses  as  are 
reasonable. 

We  are  of  the  opinion  that,  considering  the  facts  in  the 
case,  the  language  of  the  section  under  review  and  the  ex- 
penses incurred  in  making  the  necessary  chan^ges  required,  the 
legislation  is  a  proper  exercise  of  the  police  power.  There  is 
much  important  and  persuasive  evidence  of  which  we  are  per- 
mitted to  take  judicial  notice. 

The  recent  history  of  legislation  on  this  subject  is  as  fol- 
lows: In  1884,  the  tenement  house  committee,  acting  under 
legislative  command,  submitted  a    report  to    the  senate    Feb- 
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ruary  15,  1885  (Senate  Document  No.  36  of  1885),  showing 
the  condition  of  the  old  privy  vaults  existing  in  the  city  of  New 
York,  and  recommended  "the  abolition  of  all  privy  vaults  in 
the  city  limits  upon  all  property  contiguous  to  all  streets  or 
avenues  where  .sewers  are  laid."  A  law  to  that  effect  was 
passed  (chapter  84  of  the  Laws  of  1887)  as  an  amendment  to 
section  53  of  the  consolidation  act.  In  pursuance  of  this 
legislation  the  board  of  health  abolished  the  privy  vaults,  and 
the  owners  of  tenement  houses  were  ordered  to  substitute  water- 
closets  in  the  house,  or  hopper  closets  or  school  sinks  in  the 
yard. 

In  this  report  of  1884  the  committee  said:  "School  sinks 
are  better  than  vaults,  but  water-closets  are  better  than  either. 
Nearly  all  the  inspectors  know  where  water-closets  have  been 
introduced  in  tenement  houses,  and  they  believe  that  properly 
located  and  supervised  water-closets  are  practicable,  even  in 
the  worst  houses." 

The  governor,  in  1900,  appointed  a  committee  known  as 
"The  Tenement  House  Commission,"  in  accordance  with  chap- 
ter 279  of  the  laws  of  that  year,  to  make  a  careful  examination 
into  the  healthfulness  of  tenement  houses  in  cities  of  the  first 
class,  and  to  make  "such  recommendations  as  it  deems  wise  to 
enable  the  best  and  highest  possible  condition  for  tenement 
houses  in  said  cities  to  be  attained." 

332  rpj^jg  commission  submitted  its  report  to  the  legislature  in 
February,  1901.  At  pa,ge  149  thereof,  after  recommending 
the  passage  of  section  100  of  the  tenement  house  act,  the  com- 
mission made  the  following  statement:  "These  school  sinks 
were  in  nearly  every  case  found  by  the  commission's  sanitary 
inspectors  to  be  in  a  horrible  condition,  and  a  serious  menace 
to  the  health  of  the  occupants  of  such  houses  and  the  neighbor- 
ing houses.  From  their  construction  it  is  very  difficult  to  flush 
them,  and  the  inspectors  found  in  many  cases  where  they  had 
not  been  flushed  for  weeks.  In  summer  the  stench  is  intolerable, 
and,  unquestionably,  causes  a  good  deal  of  sickness.  Moreover, 
the  school  sinks  found  in  nearly  all  the  buildings  were  in  a  hor- 
rible condition,  in  some  cases  simply  indescribable.  The  com- 
mission, therefore,  recommends  that  within  two  years  all  exist- 
ing school  sinks  now  used  in  connection  with  tenement  houses 
be  removed  and  proper  water-closet  accommodations  be  substi- 
tuted. The  commission  has  not  attempted  to  specify  whether 
such  water-closets  shall  be  placed  in  the  yard  or  within  the  ten- 
ement house;  it  has  left  this  to  the  option  of  the  owner.  The 
commissioners  realize  that  in  some  eases  it  might  be  difficult  to 
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protect  such  water-closets  from  the  action  of  frost  if  they  are 
located  in  the  yard,  but  know  that  in  any  case  they  can  be  lo- 
cated in  the  house  simply  by  giving  up  one  room  to  such  purpose. 
Every  consideration  of  the  public  health  demands  that  this  ac- 
tion be  taken,  and  the  commission  finds,  after  having  estimates 
made,  that  the  cost  will  not  be  so  great  as  to  make  this  measure 
an  undue  hardship  upon  the  owners  of  tenement  houses."  This 
commission  submitted  a  draft  of  the  tenement  house  act,  which 
was  afterward  passed  by  the  legislature  (chapter  334  of  the 
Laws  of  1901). 

These  reports  to  the  legislature  make  it  clear  that  the  aboli- 
tion of  the  vault  in  the  first  instance,  and  subsequently  of  the 
school  sink  in  tenement  houses,  was  an  absolute  necessity  in 
the  due  protection  of  the  public  health  in  the  city  of  New 
York. 

In  Health  Department  of  New  York  v.  Rector  etc.,  145  N. 
Y.  333  49,  45  Am.  St.  Rep.  579,  39  N.  E.  839,  Judge  Peck- 
ham  uses  this  language:  "That  dirt,  filth,  nastiness  in  gen- 
eral, are  great  promoters  of  disease,  that  they  breed  pestilence 
and  contagion,  sickness  and  death,  cannot  be  successfully  de- 
nied. There  is  scarcely  a  dissent  from  the  general  belief  on 
the  part  of  all  who  have  studied  the  disease  that  cholera  is 
essentially  a  filth  disease.  The  so-called  ship  fever  or  jail  fever 
arises  from  filth;  most  diseases  are  aggravated  by  it." 

The  records  of  the  tenement  house  department  of  the  city 
of  New  York  show  that  there  are  over  eighty  thousand  tene- 
ment houses  in  the  city,  in  only  nine  thousand  of  whicli  are 
there  school  sinks.  In  seventy-one  thousand  of  these  houses, 
therefore,  and  many  of  them  of  the  cheapest  type,  there  are 
water-closets  and  no  school  sinks.  This  fact  shows  that  the 
necessity  of  this  reform  has  been  generally  recognized,  and 
has  caused  the  great  majority  of  tenement  houses  in  the  city  to 
adopt  the  water-closet  system  as  contemplated  by  the  section 
under  consideration. 

This  court  has  recently  passed  upon  the  constitutionality  of 
"The  Public  Health  Law"  (Laws  1893,  c.  661,  sec.  200,  renum- 
bered section  210  by  Laws  of  1900),  which  provides  that  no  child 
or  person  not  vaccinated  shall  be  admitted  or  received  into  any 
of  the  public  schools  of  the  state.  A  large  portion  of  the  in- 
structive opinion  of  Judge  Vann  is  apposite  to  the  cases  at  bar : 
Matter  of  Viemeister,  179  N.  Y.  235,  ante,  p.  859,  72  N.  E.  97. 

One  of  the  questions  of  fact  litigated  was  the  expense  imposed 
upon  the  defendant  in  making  this  change  of  closets.     A  wit- 
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ness  in  behalf  of  defendant  testified  that  the  expense  would' 
range  from  seven  hundred  and  fifty  dollars  to  two  thousand  six 
hundred  and  forty  dollars,  while  the  witness  for  the  plaintifT 
placed  the  outlay  at  from  eight  hundred  dollars  to  seventeen 
hundred  and  fifty  dollars.  This  question,  however,  has  been 
settled  against  the  defendant  by  the  unanimous  affirmance  of 
the  appellate  division. 

The  counsel  for  defendant  argues  that  the  substitution  of 
the  new  closets  for  the  old  would  practically  destroy  the  de- 
fendant's equity  in  her  property,  as  it  is  heavily  mortgaged. 
While  it  was  proved  that  the  expense  involved  would  not,  by 
a  large  amoimt,  equal  defendant's  equity  in  the  premises,  it  is 
**•*  obvious  that  the  full  market  value  of  the  property,  and  not 
the  value  above  encumbrances,  should  be  taken  into  considera- 
tion while  estimating  the  reasonableness  of  the  proposed  outlay 
to  which  defendant  is  to  be  subjected. 

Another  point  to  be  considered  in  this  connection  is  that  a 
tenement  house  relieved  of  the  terribly  filthy  condition  disclosed 
by  the  existence  of  these  school  sinks,  and  duly  equipped  with 
the  individual  water-closet,  must  experience  a  marked  increase 
of  fee  and  rental  value. 

Appellant  argues  that  the  school  sink  on  the  defendant's 
premises,  having  been  erected  in  compliance  with  orders  of  the 
board  of  health  some  years  ago,  issued  pursuant  to  a  mandate 
of  the  legislature,  is  property  which  the  plaintiff  is  seeking  to 
take  without  instituting  condemnation  proceedings  and  award- 
ing compensation  to  her  for  the  loss  suffered  and  injury  done 
by  such  removal  and  incidental  destruction,  and,  therefore, 
offends  both  the  state  and  federal  constitutions,  which  provide 
that  private  property  shall  not  be  taken  for  public  use  without 
just  compensation.  In  support  of  this  proposition  the  learned 
counsel  cites  Wynehamer  v.  People,  13  N.  Y.  378,  398;  Matter 
of  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  People  v.  O'Brien, 
111  N.  Y.  1,  7  Am.  St.  Rep.  684,  18  N.  E.  692,  2  L.  R.  A.  255, 
and  many  other  familiar  cases,  which  clearly  have  no  applica- 
tion to  the  present  situation. 

We  have  here  an  act  of  the  legislature  which  is.  in  part, 
preventive  legislation,  looking  to  the  preservation  of  the  pub- 
lic health  in  the  future;  a  system  of  drainage  is  attacked,  which 
is  highly  dangerous,  and  which  should  be  surrounded  by  every 
reasonable  safeguard  known  to  science  and  experts  in  plumb- 
ing: Health  Department  of  New  York  v.  Rector  etc.,  145  N.  Y. 
32,  45  Am.  St.  Rep.  579,  39  N.  E.  833. 
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In  Commonwealth  v.  Roberts,  155  Mass.  281,  282,  29  N.  E. 
522,  16  L.  R.  A.  400,  the  question  of  water-closets  was  under 
consideration.  The  court  there  said:  "There  can  be  no  doubt 
that  the  statute  in  question  is  within  the  constitutional  powers 
of  the  legislature  as  a  police  regulation.  It  is  an  act  for  the 
preservation  of  the  public  health,  and  relates  to  the  disposal 
of  one  of  the  most  dangerous  forms  of  sewage.  As  said  by 
Morton,  J.,  in  Xickerson  »35  y  Boston,  131  Mass.  306,  308*: 
*It  belongs  to  that  class  of  police  regulations  to  which  private 
rights  are  held  subject,  and  is  founded  upon  the  right  of  the 
public  to  protect  itself  from  nuisances  and  to  preserve  the  gen- 
eral health.  The  authority  of  the  legislature  to  pass  laws  of 
this  character  is  too  well  settled  to  be  questioned':  See,  also. 
Commonwealth  v.  Intoxicating  Liquors,  115  Mass.  153,  155, 
and  cases  cited;  Bancroft  v.  Cambridge,  126  Mass.  438." 

The  appellant  further  insists  that  this  legislation  is  violative 
of  the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  which  declares  that  no  state  shall  "deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws,"  since 
the  act  is  made  applicable  only  to  cities  of  the  first  class  and  to 
tenement  houses  only,  while  all  citizens  of  other  cities  and  all 
property  owners  in  cities  of  the  first  class  owning  premises  other 
than  tenement  houses  are  free  to  use  school  sinks. 

To  say  that  the  board  of  health  of  the  city  of  New  York,  in 
the  exercise  of  the  police  power,  cannot,  under  legislative  sanc- 
tion, apply  different  rules  and  regulations  in  a  city  of  the  first 
class  to  the  densely  populated  tenement  house  districts  than  to 
the  well-conducted  houses  of  the  more  favored  classes,  is  to  over- 
look the  controlling  facts  and  the  absolute  necessity  of  enforced 
changes  by  the  exercise  of  the  police  power.  The  fact  tbat  the 
act  under  consideration  relates  only  to  cities  of  the  first  class 
does  not  offend  the  constitutional  provisions  upon  which  the 
appellant  relies. 

It  is  common  procedure  for  the  board  of  health,  in  the  vari- 
ous cities  of  the  state,  to  secure  such  grants  of  power  from  the 
legislature  as  the  necessities  of  the  particular  locality  may  de- 
mand. An  act  necessary  for  the  city  of  New  York  might  not 
have  the  slightest  application  to  Albany  or  Buffalo. 

The  appellant  makes  the  further  point  that  the  act  is  ren- 
dered unconstitutional  by  reason  of  its  application  to  existing 
buildings. 

This  contention  is  clearly  unsound  under  the  decision  of  this 
court  in  Health  Department  of  New  York  v.  Rector  etc.,  145 
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N.  Y.  32,  43-45,  45  Am.  St.  Eep.  579,  39  N.  E.  833.  Judge 
Peckham  dealt  with  this  point  as  follows:  ^®  "Instances  are 
numerous  of  the  passage  of  laws  which  entail  expenses  on  the 
part  of  those  who  must  comply  with  them  and  where  such  ex- 
pense must  be  borne  by  them  without  any  hearing  or  compensa- 
tion because  of  the  provisions  of  the  law :  Thorpe  v,  Rutland  etc. 
R.  R.  Co.,  27  Vt.  140-152,  62  Am.  Dec.  625.  One  of  the  late 
instances  of  this  kind  of  legislation  is  to  be  found  in  the  law  reg- 
ulating manufacturing  establishments:  Laws  1887,  c.  462. 
The  provisions  of  that  act  could  not  be  carried  out  without  the 
expenditure  of  a  considerable  sum  by  the  owners  of  a  then  ex- 
isting factory.  Hand-rails  to  stairs,  hoisting  shafts  to  be  in- 
closed, automatic  doors  to  elevators,  automatic  shifters  for 
throwing  off  belts  or  pulleys,  and  fire-escapes  on  the  outside  of 
certain  factories — all  these  were  required  by  the  legislature  from 
such  owner  and  without  any  direct  compensation  to  him  for 
such  expenditure.  Has  the  legislature  no  right  to  enact  laws 
such  as  this  statute  regarding  factories  unless  limited  to  fac- 
tories to  be  thereafter  built?  Because  the  factory  was  already 
built  when  the  act  was  passed,  was  it  beyond  the  legislative 
power  to  provide  such  safeguards  to  life  and  health  as  against 
all  owners  of  such  property  unless  upon  the  condition  that  these 
expenditures  to  be  incurred  should  ultimately  come  out  of  the 
public  purse?  I  think  to  so  hold  would  be  to  nm  counter  to 
the  general  course  of  decisions  regarding  the  validity  of  laws  of 
this  character  and  to  mistake  the  foundation  upon  which  they 
are  placed:  Coates  v.  Mayor  etc.  of  New  York,  7  Cow.  585,  604; 
Cooley's  Constitutional  Limitations,  5th  ed.,  c.  16,  p.  706,  etc. 

"Anyone  in  a  crowded  city  who  desires  to  erect  a  building  is 
subject  at  every  turn  almost  to  the  exactions  of  the  law  in  re- 
gard to  provisions  for  health,  for  safety  from  fire  and  for  other 
purposes.  He  is  not  permitted  to  build  of  certain  materials 
within  certain  districts,  because,  though  the  materials  may  be  in- 
expensive, they  are  inflammable,  and  he  must  build  in  a  certain 
manner.  Theaters  and  hotels  are  to  be  built  in  accordance  with 
plans  to  be  inspected  and  approved  by  the  agents  of  the  city; 
other  public  buildings  also ;  and  private  dwellings  within  certain 
districts  are  subject  to  the  same  supervision,  ^^"^  and  in  carrying 
out  all  these  various  acts  the  owner  is  subjected  to  an  expense 
much  greater  than  would  have  been  necessary  to  have  completed 
his  building  if  not  compelled  to  complete  it  in  the  manner,  of  the 
materials  and  under  the  circumstances  prescribed  by  various  acts 
of  the  legislature.     And  yet  he  has  never  had  a  hearing  in  any 
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one  of  these  cases,  nor  does  he  receive  Miy  compensation  for  the 
increased  expense  of  his  building,  rendered  necessary  in  order 
to  comply  with  the  police  regulations.  I  do  not  see  that  the 
principle  is  substantially  altered  where  the  case  is  one  of  an  ex- 
isting building  and  it  is  to  be  subjected  to  certain  alterations 
for  the  purpose  of  rendering  it  either  less  exposed  to  the  danger 
from  fires  or  its  occupants  more  secure  from  disease.  In  both 
cases  the  object  must  be  within  some  of  the  acknowledged  pur- 
poses of  the  police  power  and  such  purpose  must  be  possible 
of  accomplishment  at  some  reasonable  cost,  regard  being  had 
to  all  the  surrounding  circumstances." 

We  do  not  deem  it  necessary  to  examine  in  detail  other  points 
argued  by  the  appellant,  as  we  are  satisfied  that  the  judgment 
and  order  appealed  from  in  the  respective  cases  should  be  af- 
firmed, with  costs,  and  the  certified  question  in  each  case  an- 
swered in  the  affirmative. 

We  adopt  the  able  opinion  of  the  learned  appellate  division, 
save  that  portion  of  it  which  discusses  the  power  to  introduce 
testimony  and  proof  at  the  trial  and  hearing  in  the  respective 
cases,  the  question  not  being  before  us,  as  already  stated. 

Cullen,  C.  J.,  O'Brien,  Haight,  Martin,  Vann  and  Werner, 
JJ.,  concur. 

Judgment  and  order  affirmed. 


The  Constitutionality  of  Building  Regulations  is  the  subject  of  a 
note  to  Bostock  v.  Sams,  93  Am.  St.  Eep.  405-411.  The  application  of 
such  regulations  to  structures  already  completed  is  considered  at 
pages  410,  411  of  this  note. 

On  the  Authority  of  Boards  of  Health  to  destroy  property  which  is 
a  menace  to  the  public  health,  see  the  note  to  Blue  v.  Beach,  80  Am. 
St.  Rep.  231,  and  the  recent  case  of  Lowe  v.  Conroy,  120  Wis.  151, 
102  Am.  St.  Eep.  983. 
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HILLYER  V.  LeEOY. 

[179  N.  Y.  369,  72  N.  E.  237.] 

JUDGMENT  LIENS— Fraudulent  Transfers— Rents  and  Profits. 

In  a  suit  to  declare  certain  transfers  fraudulent  as  against  judgment 
creditors  and  to  subject  the  property  transferred  to  the  payment  of 
their  judgments,  rents  and  profits  arising  out  of  such  property  cannot 
be  recovered  for  the  period  intervening  between  such  transfers  and 
the  commencement  of  the  suit.     (p.  920.) 

JUDGMENT  LIENS  Attach  to  Property  Which  the  Judgment 
Debtors  Have  Previously  Transferred  in  Fraud  of  Their  Creditors, 
(p.  921.) 

FEAUDULENT  TRANSFERS,  Effect  of  as  Against  Creditors. 
All  property  which  a  debtor  has  transferred  in  fraud  of  his  creditors 
remains,  as  to  them,  his  property,  against  which  they  may  enforce 
their  judgment  by  the  sale  of  the  property,  unembarrassed  by  the 
cloud  of  the  transfer,     (p.  921.) 

JUDGMENT  LIEN  not  Waived  by  Suit  to  Set  Aside  Fraudu- 
lent Transfers. — Where  a  judgment  creditor  brings  an  action  to  re- 
move the  obstruction  caused  by  a  fraudulent  transfer  of  real  property 
by  his  debtor,  he  does  not  thereby  waive  his  judgment  lien.     (p.  922.) 

JUDGMENT  LIEN  Against  Property  Transferred  in  Fraud  of 
Creditors,  When  not  Displaced  by  Proceedings  in  Bankruptcy.— If  a 
judgment  is  recovered  and  operates  as  a  lien  on  the  real  property 
transferred  by  a  judgment  debtor  in  fraud  of  his  creditors,  such  lien 
is  not  displaced  by  proceedings  under  a  petition  in  bankruptcy  filed 
more  than  four  months  after  the  judgment  is  entered,  and  the  judg- 
ment creditor  is  entitled,  notwithstanding  such  proceedings,  to  main- 
tain an  action  to  subject  such  property  to  his  judgment.  The  right 
to  assail  the  transfer  is  not  vested  in  the  trustee  in  bankruptcy,  (p. 
922.) 

Action  by  judgment  creditors  of  the  firm  of  LeRoy  &  Son 
attacking  certain  transfers  of  real  and  personal  property  made 
prior  to  the  entry  of  their  judgment.  These  transfers  were 
alleged  to  have  been  made  and  accepted  while  the  firm  was  in- 
solvent, and  with  intent  to  hinder,  delay  and  defraud  their 
creditors.  More  than  a  year  after  the  entry  of  the  judgment, 
proceedings  were  commenced  in  bankruptcy  against  the  debtors 
in  which  a  discharge  from  their  indebtedness  was  subsequently 
entered.  Judgment  was  rendered  in  favor  of  the  plaintiffs  de- 
claring fraudulent  and  void  the  transfers  in  question,  that  the 
proceedings  in  bankruptcy  were  no  bar  to  the  maintenance  of  the 
action,  and  that  plaintiffs  had  a  lien  upon  the  real  and  personal 
property  so  fraudulently  transferred.  A  receiver  was  also  ap- 
pointed to  sell  such  property,  or  so  much  thereof  as  might  be 
necessary  to  pay  the  plaintiff's  indebtedness.  An  appeal  from 
the  judgment  was  taken  to  the  appellate  division  of  the  third 
department,  where  it  was  affirmed  with  a  modification  striking 
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out  80  much  of  it  as  related  to  the  personal  property.     Defend- 
ants then  hy  permission  appealed  to  the  court  of  appeals. 

Alfred  L.  Baker  and  Tracy  C.  Becker,  for  the  appellants. 

Charles  E.  Rushmore,  for  the  respondents. 

*'''*  GRAY,  J.  I  think  the  determination  of  the  learned 
appellate  division  to  have  been  correct;  with  this  exception, 
however,  that  the  judgment  in  the  trial  court  appears  to  have 
included  as  within  the  lien  of  the  original  judgment  the  mesne 
rents  and  profits  of  the  real  estate  from  the  time  of  the  fraud- 
ulent transfers.  That  would  be  incorrect.  The  accountability 
for  the  rents  and  profits  should  be  from  the  time  of  the  com- 
mencement of  the  present  action  in  equity  to  annul  the  trans- 
fers, at  which  time  an  equitable  lien  upon  the  fund  was  ac- 
quired :  Collumb  v.  Read,  24  N.  Y.  505. 

To  take  up  the  discussion  of  the  main  question  presented 
by  this  appeal  the  appellants  argue  that  the  judgment  recov- 
ered by  the  plaintiffs  upon  the  indebtedness  of  A.  LeRoy  & 
Son  created  no  lien  against  the  property  transferred,  which 
survived  the  institution  of  bankruptcy  proceedings.  Further, 
they  argue  that,  by  bringing  this  action,  the  plaintiffs  had 
waived  and  abandoned  the  lien  of  their  original  ^"^^  judgment, 
if  it  was  one  not  within  the  reach  of  the  bankruptcy  act. 
They  also  say  that  what  right  of  action  may  have  been  in  the 
plaintiffs  was  lost  to  them  and  had  become  vested  in  the  trustee 
in  bankruptcy.  No  question  is  raised  by  the  appellants  as  to 
the  conclusiveness  upon  this  court  of  the  determination  below, 
that  the  transfers  in  question  were  fraudulent  and  void  as  to 
the  respondents. 

By  section  67  (subdivision  f)  of  the  bankruptcy  act  of  1898, 
it  was  provided  that  "all  levies,  judgments,  attachments  or 
other  liens,  obtained  through  legal  proceedings  against  the  per- 
son who  is  insolvent,  at  any  time  within  four  months  prior 
to  the  filing  of  the  petition  in  bankruptcy  against  him,  shall 
be  deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt,*' 
etc.  The  declaration  of  the  section  is  distinct  that  the  lien 
therein  referred  to  is  only  invalid  where  it  has  been  obtained 
by  the  creditor  within  four  months  prior  to  the  filing  of  the 
petition  in  bankruptcy,  and  equally  distinct  is  its  meaning  that 
the  validity  of  a  lien  obtained  prior  to  that  interval  of  time 
will  be  recognized.  That  construction  has  been  given  to  the 
statute  by  the  United  States  supreme  court :  Metcalf  v.  Bar- 
ker, 187  U.  S.  165,  33  Sup.  Ct.  Rep.  67,  47  L.  ed.  122.     It 
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was  observed,  in  the  opinion  in  Metcalf  v.  Barker,  and  the  ob- 
servation may  be  quoted,  pertinently  to  the  present  case,  that 
"a  judgment  or  decree  in  enforcement  of  an  otherwise  valid 
pre-existing  lien  is  not  the  judgment  denounced  by  the  statute, 
which  is  plainly  confined  to  judgments  creating  liens."  The 
plaintiffs'  judgment  upon  the  indebtedness  of  LeEoy  &  Son  to 
them  was  recovered  and  docketed  considerably  more  than  four 
months  prior  to  the  filing  of  the  petition  in  bankruptcy.  The 
effect  was  to  impress  upon  the  real  estate  of  the  judgment  debt- 
ors a  lien;  not  only  as  to  such  which  was  then  actually  held  by 
them,  but  as  to  any  that  had  been  transferred  by  them  in  fraud 
of  their  creditors.  That  is  a  proposition  which  is  too  firmly 
settled  by  the  decisions  of  the  courts  of  this  state  to  be  now 
questioned.  The  property  of  a  debtor,  which  has  been  trans- 
ferred by  him  in  fraud  of  creditors,  still  remains,  as  to  them, 
the  debtor's  property  and  the  lien  of  the  creditor's  judgment 
*''*  attaches  to  the  real  estate.  The  judgment  creditor  may 
enforce  his  judgment  by  a  sale  of  the  land  under  execution; 
or  he  iliay  bring  an  action  to  remove  the  obstruction  caused 
by  the  debtor's  fraudulent  act  and  proceed  to  enforce  his  judg- 
ment by  a  sale  of  the  land  unembarrassed  by  the  cloud  of  the 
transfer:  McElwain  v.  Willis,  9  Wend.  548;  Crippen  v.  Hud- 
son, 13  N.  Y,  161,  166;  Chautauqua  County  Bank  v.  Eisley, 
19  N.  Y.  369,  375,  75  Am.  Dec.  347 ;  White's  Bank  of  Buffalo 
V.  Farthing,  101  N.  Y.  344,  4  N.  E.  734.  I  assume  that  this 
doctrine  would  receive  the  assent  of  the  federal  court,  so  far 
as  applicable  to  cases  arising  within  the  state:  Bucher  v. 
Cheshire  E.  E.  Co.,  125  U.  S.  555,  583,  8  Sup.  Ct.  Eep.  974,  31 
L.  ed.  795.  The  situation,  upon  the  recovery  by  the  plaintiffs 
of  their  judgment  against  LeEoy  &  Son,  was  one  where  they 
could  elect  to  stand  upon  their  lien  and  summarily  sell  the 
lands  upon  execution,  which  their  debtors  had  fraudulently 
conveyed  away;  or  where,  proceeding  more  cautiously,  they 
might  invoke  the  aid  of  a  court  of  equity  in  compelling  the 
satisfaction  of  their  debt.  They  elected  to  bring  the  present 
action  to  clear  away  the  obstruction,  interposed  to  the  collec- 
tion of  their  original  judgment  through  the  previous  transfers, 
and  they  have  accomplished  their  purpose  through  the  pres- 
ent judgment.  What  they  sought  for,  and  what  they  have  ob- 
tained, is  a  decree  which  adjudges  the  transfers  to  have  been 
void,  which  compels  the  fraudulent  transferees  of  the  real  es- 
tate to  account  to  them  to  the  extent  of  their  claim  and  which 
appoints  a  receiver    to    enforce  their  rights  by  a  sale  of  the 
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lands,  or  so  much  thereof  as  may  be  necessary  to  satisfy  the 
claim.  In  the  case  of  Chautauque  Co.  Bank  v.  Kisley,  19  N. 
Y.  369,  375,  75  Am.  Dec,  347,  upon  which  some  reliance  seems 
to  be  placed  by  the  appellants,  the  result  of  the  creditor's  ac- 
tion was  not  only  to  set  aside  the  fraudulent  transfer,  but  to 
compel  a  conveyance  of  the  lands  by  the  debtor  to  a  receiver, 
whom  the  court  appointed  for  that  purpose.  In  that  case  the 
title  to  the  land  had  vested  in  the  receiver  through  the  convey- 
ance and  had  no  relation  to  the  original  jud(gment.  He  then 
held  as  a  trustee  for  creditors  generally.  As  it  was  observed 
in  the  opinion  in  ^"^"^  that  case:  "When  the  creditor  takes  this 
course,  instead  of  falling  back  upon  his  legal  remedy,  he  aban- 
dons the  lien  of  his  judgment  and  seeks  a  satisfaction  of  his 
debt  out  of  the  debtor's  property  generally."  In  the  present 
action  the  plaintiffs  abandoned  none  of  their  legal  rights  to 
have  their  claim  paid  from  the  proceeds  of  the  real  estate  fraud- 
ulently transferred  by  their  judgment  debtors.  The  bringing 
of  this  action  cannot  be  regarded  as  constituting  any  waiver 
or  abandonment  of  the  benefit  of  their  original  judgment;  for 
it  was  purely  to  remove  the  obstruction  in  the  way  of  collect- 
ing it:  Erickson  v.  Quinn,  50  N,  Y.  697.  The  judgment 
now  appealed  from  has  relation  only  to  the  rights  of  the  plain- 
tiffs under  their  original  judgment  and  narrows  the  office  of 
the  receiver  to  a  sale  of  the  real  estate  and  the  application  of 
the  proceeds  to  the  satisfaction  of  the  indebtedness.  The  re- 
ceiver took  no  title  to  the  real  estate,  nor  acquired  any  rights  in 
the  land  for  the  benefit  of  creditors  generally. 

Nor  did  the  right  to  maintain  this  action  become  vested  in 
the  trustee  in  bankruptcy.  I  do  not  think  that  the  appellants 
were  in  any  situation  to  interpose  such  an  objection,  inasmuch 
as  such  a  defense  was  not  pleaded.  They  had  obtained  leave 
to  serve  a  supplemental  answer,  setting  up  their  discharge  in 
bankruptcy,  and  they  did  so  plead,  simply:  Dewey  v.  Moyer, 
72  N.  Y.  70,  77.  But  independently  of  that  consideration,  I 
think  that  the  plaintiffs,  having  a  lien,  which  was  not  within 
the  operation  of  the  bankruptcy  act,  were  at  liberty  to  pur- 
sue any  remedy  they  had  for  the  enforcement  of  that  lien,  un- 
fettered by  the  bankruptcy  adjudication. 

The  judgment  appealed  from  is  affirmed,  with  the  modifica- 
tion that  any  accountability  for  the  rents  and  profits  of  the 
real  estate  affected  shall  be  from  the  time  of  the  commence- 
ment of  this  action.  No  costs  should  be  awarded  to  either 
party. 
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CuUen,  C.  J.,  Bartlett,  Haight,  Martin,  Vann  and  Werner, 
JJ,,  concur. 

Judgment  accordingly. 


WJiere  a  Conveyance  is  Held  Fraudulent  under  a  complaint  praying 
for  general  relief,  the  rents  and  profits  of  the  property,  according  to 
Lander  v.  Ziehr,  150  Mo.  403,  73  Am.  St.  Eep.  456,  go  to  the  creditors 
who  bring  suit  to  set  aside  the  conveyance. 

A  Judgment  Against  a  Fraudulent  Vendor,  recovered  subsequently  to 
the  conveyance  of  the  land,  is  not,  according  to  some  authorities,  a 
lien  thereon:  French  Lumbering  Co,  v.  Theriault,  107  Wis.  627,  81 
Am.  St.  Kep.  856;  Preston-Part  on  Milling  Co.  v.  Dexter,  Horton  & 
Co.,  22  Wash.  236,  79  Am.  St.  Eep.  928;  Union  Nat.  Bank  v.  Lane,  177 
111.  171,  69  Am.  St.  Rep.  216;  Gilbert  v.  Stockman,  81  Wis.  602,  29 
Am.  St.  Rep.  922;  Davidson  v.  Burke,  143  HI.  139,  36  Am.  St.  Rep. 
367.  Compare  First  Nat.  Bank  v.  Maxwell,  123  Cal.  360,  69  Am.  St. 
Eep.  64;  Cole  v.  Brown,  114  Mich.  396,  68  Am.  St.  Rep.  491. 

A  Discharge  in  Bankruptcy  is  but  a  personal  release,  and  does  not 
exonerate  the  effects  of  the  debtor  to  which  a  lien  has  attached  and 
which  is  not  expressly  annulled  by  the  bankruptcy  statute:  Mallin 
V.  Wenham,  209  111.  252,  101  Am.  St.  Rep.  233. 
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BLADES  V.  DEWEY. 

[136  N.  C.  176,  48  S.  E.  627.] 

SURETYSHIP— Strict  Construction  of  Contract.— The  liability 
of  a  surety  is  measured  by  his  agreement,  and  is  not  to  be  extended 
by  construction;  his  contract,  however,  is  to  be  interpreted  by  the 
rules  applicable  to  the  construction  of  other  contracts,     (p.  927.) 

SUEETYSHIP— Duration  of  Liability  of  Surety.— A  specific 
recital  in  a  bond  as  to  the  principal's  term  of  office  limits  and  con- 
trols the  general  language  in  the  condition  of  the  bond.     (p.  929.) 

CASHIER'S  BOND— Liability  Beyond  His  Term.— Where  a 
bank  cashier  is  appointed  "for  one  year,"  but  his  bond  simply  re- 
cites that  he  has  been  "chosen  and  appointed,"  without  any  refer- 
ence to  the  term  for  which  he  has  been  chosen,  while  the  condition 
of  the  bond  is  that  he  shall  well  and  truly  serve  the  bank  "during 
his  continuance  in  oflSce, "  his  sureties  are  not  liable  for  defalcations 
committed  after  the  expiration  of  one  year.     (p.  932.) 

Eoundtree  &  Carr,  D.  L.  Ward  and  0.  H.  Guion,  for  the 
plaintiff. 

F.  A.  Daniels  and  W.  C.  Monroe,  for  the  defendants. 

*''®  CONNOR,  J.  This  action  is  prosecuted  by  the  plaintiff, 
trustee  of  the  Farmers'  and  Merchants'  Bank,  for  the  recovery 
*'"''  of  the  penalty  of  a  bond  executed  by  the  defendants  as  sure- 
ties of  Thomas  W.  Dewey,  late  cashier  of  said-  bank.  A  jury 
trial  being  waived,  the  court  by  consent  found  the  facts  ma- 
terial, and  necessary  to  a  decision  of  the  controversy.  The 
Farmers'  and  Merchants'  Batik  was  duly  incorporated  by  chap- 
ter 55  of  Private  Acts  of  1891.  Sections  3  and  4  of  said  act, 
being  the  only  sections  referring  to  the  election  and  terms  of 
the  officers  of  the  bank,  are  in  the  following  words: 

(924) 
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"Sec.  3.  That  the  office  and  place  of  business  of  said  banking 
company  shall  be  in  the  city  of  iSlew  Bern,  state  of  North  Caro- 
lina, and  the  officers  shall  consist  of  a  president,  vice-president, 
cashier  and  teller,  and  a  board  of  not  less  than  five  nor  more 
than  nine  directors,  who  shall  be  elected  annually  by  the  stock- 
holders; the  directors  so  elected  to  choose  the  officers  afore- 
said, and  shall  require  the  president,  the  cashier  and  the  teller 
each  to  give  bond,  with  approved  security,  for  the  faithful  per- 
formance of  their  respective  duties. 

"Sec.  4.  That  it  shall  be  the  duty  of  the  board  of  directors 
and  they  are  hereby  fully  empowered  to  make  rules,  regula- 
tions and  by-laws  for  the  government  of  said  corporation  and 
for  the  conduct  of  its  business;  also  to  fix  the  salaries  of  its 
officers  and  to  fill  vacancies  in  the  board  of  directors.  Said 
board  of  directors  shall  be  chosen  by  a  majority  of  the  corpora- 
tors named  herein  at  the  first  meeting  to  be  called  by  them, 
which  said  board  of  directors  shall  hold  office  for  one  year  and 
until  their  successors  are  duly  elected,  a  majority  of  said  board 
to  constitute  a  quorum  for  the  transaction  of  business." 

That  under  said  act  the  said  Farmers'  and  Merchants'  Bank 
was  duly  organized  on  March  3,  1891,  and  a  board  of  direc- 
tors elected  by  the  stockholders,  and  that  at  a  meeting  of  the 
said  board  of  directors,  held  on  the  third  day  of  March,  1891, 
the  defendant  was  elected  cashier  for  one  year  and  his  bond 
fixed  at  the  sum  of  twenty  thousand  dollars.  That  on  the 
twenty-ninth  day  of  April  the  bond  was,  at  a  meeting  of  said 
board,  presented  and  accepted,  and  thereafter  ^"^^  no  other 
bond  was  required  or  given  during  the  continuance  in  office 
of  said  cashier.  The  parts  of  said  bond  material  to  the  deci- 
sion of  this  appeal  are:  "Wliereas,  the  above-bounden  Thomas 
W.  Dewey  has  been  chosen  and  appointed  cashier  of  the  Farm- 
ers' and  Mercli ants'  Bank,  by  reason  whereof  he  will  receive 
or  have  control,  or  be  charged  with  money,  property  or  things 
of  said  bank  and  others :  Now  the  condition  of  this  obligation 
is  such  that  if  the  said  Thomas  W.  Dewey,  his  executors  or  ad- 
ministrators, shall  well  and  truly  serve  the  said  bank  as  such 
officer  during  his  continuance  in  office,  and  well  and  truly  per- 
form and  discharge  all  his  duties  as  such  officer,  and  shall  at 
tlie  expiration  of  his  said  office,  or  whenever  sooner  thereto  re- 
quired upon  request  to  him  or  them  made,  shall  make  or  give 
unto  said  bank  a  just  and  true  account  of  all  moneys."  That 
thereafter  at  a  meeting  of  the  board  of  directors  of  said  bank 
held  on  the  twenty-sixth  day  of  April,  1892,  the  said  Thomas 
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W.  Dewey  was  elected  cashier  for  the  ensuing  year,  and  it  was 
ordered  that  the  bonds  of  the  officers  elected  at  said  meeting  be 
fixed  at  the  same  amount.  That  regularly  each  year  thereafter 
the  said  Thomas  W.  Dewey  was  elected  by  the  said  board  of  di- 
rectors as  cashier  for  the  ensuing  year  until  and  including  the 
year  1903.  There  was  no  defalcation  or  breach  on  the  part 
of  said  Dewey  as  such  cashier  until  the  year  1903.  That 
during  said  year  there  was  a  defalcation  by  said  Dewey  to 
an  amount  exceeding  the  penalty  of  said  bond.  There  was 
no  by-law  or  resolution  fixing  the  term  of  office  of  said  cashier. 
The  said  bank  failed  and  the  plaintiff  was  appointed  trustee. 
His  honor  rendered  judgment  that  defendants  were  liable  on 
said  bond,  and  they  excepted  and  appealed. 

The  defendants  insist  that  by  section  3  of  the  charter  the 
terms  of  the  officers,  including  the  cashier,  are  made  annual. 
This  contention  is  seriously  controverted  by  the  plaintiff,  he 
*'^®  insisting  that  the  words  "elected  annually"  are  confined  to 
the  board  of  directors.  The  question  is  certainly  not  free 
from  difficulty.  Assuming,  however,  that,  as  contended  by 
the  plaintiff,  the  term  for  which  the  cashier  was  to  be  elected 
is  left  open  by  the  charter,  to  be  fixed  by  the  directors,  it 
would  seem  that  the  fact,  as  found  by  the  court,  that  at  their 
first  meeting  and  probably  before  any  by-laws  were  adopted, 
they  elected  the  defendant  Dewey  "for  one  year,"  confined  his 
term  to  that  period  certainly,  until  changed  by  resolution  or 
by-law.  In  respect  to  the  liability  of  the  sureties  to  the  bond 
in  suit,  no  action  of  the  trustees  thereafter  changing  the  term, 
or  failing  to  require  a  new  bond,  could  enlarge  or  extend  the 
time  for  which  they  could  be  held  answerable.  The  board  seem 
to  have  so  regarded  the  matter,  because  just  one  year  after  the 
first  election  they  re-elected  the  defendant  "for  the  ensuing 
year,"  and  ordered  "that  the  bond  be  fixed  at  the  same  amount." 
This  language  excludes  the  idea  that  they  regarded  the  defend- 
ant Dewey  as  continuing  in  office  under  the  first  election,  or  that 
the  bond  given  covered  the  next  term.  They  elected  him  an- 
nually thereafter,  ordering  that  the  "bond  remain  as  hereto- 
fore." This  language  might  possibly  give  rise  to  some  doubt, 
but  certainly  that  used  at  the  time  of  the  second  election  could 
not  do  so.  We  concur  with  the  plaintiff's  counsel  that  no 
question  of  usage  or  custom  can  arise  in  this  case.  The  terms 
of  the  contract  were  fixed  at  the  opening  of  the  bank  and 
nothing  done  thereafter  by  the  directors  could  change  or  affect 
them  in  respect  to  the  question  before  us.     What  then  did  the 
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defendants  contract  to  do?  It  may  be  well  enough  to  say  at 
the  outset  that  we  do  not  assent  to  the  suggestion  that  it  was 
not  competent  for  or  within  the  power  of  the  directors  to  fix 
the  term  for  a  longer  time  than  their  own  term.  We  see  no 
good  reason  why,  if  not  restrained  by  the  charter,  they  may  not 
elect  for  a  number  of  years,  or  to  ^^^  hold  at  their  pleasure.  It 
is  frequently  said  that  sureties  are  the  favorites  of  tlie  law 
and  their  obligation  is  strictissimi  juris.  This  is  true,  but  we 
think  the  principle  is  correctly  stated  by  Martin,  J.,  in  Ulster 
Sav.  Bank  v.  Young,  161  N.V.  23,  55  K  E.  483:  "The  lia- 
bility of  a  surety  is  measured  by  his  agreement,  and  is  not  to 
be  extended  by  construction.  His  contract,  however,  is  to  be 
interpreted  by  the  same  rules  which  are  applicable  to  the  con- 
struction of  other  contracts.  The  extent  of  his  obligation  must 
be  determined  by  the  language  employed,  when  read  in  the  light 
of  the  circumstances  surrounding  the  transaction.  Hence, 
when  the  question  is  as  to  the  interpretation  and  meaning  of 
the  language  by  which  a  party  has  bound  himself,  there  is  a 
difference  between  the  contract  of  a  surety  and  that  of  a  prin- 
cipal or  other  party  sustaining  a  different  relation.  It  is  when 
the  intention  of  the  parties  has  been  thus  ascertained  that  the 
principle  of  strictissimi  juris  applies,  and  then  it  is  that  the 
courts  gained  the  rights  of  the  surety  and  protect  him  against 
a  liability  which  is  not  strictly  within  the  terms  of  his  con- 
tract." Was  the  term  for  which  defendant  Dewey  was  elected 
at  the  time,  and  with  reference  to  which  the  bond  was  given, 
annual?  In  the  absence  of  a  provision  in  the  charter,  or  any 
by-law  or  resolution  fixing  the  term,  there  is  but  one  possible 
source  for  us  to  go  for  light  by  which  to  answer  the  question — 
the  terms  of  the  appointment.  This  the  court  finds  to  have 
been  "for  one  year.''  We  must  assume,  in  the  absence  of  any 
suggestion  to  the  contrary,  that  this  was  ascertained  by  refer- 
ring to  the  minutes  or  records  of  the  corporation.  This  is 
the  usual  way  in  which  the  business  of  a  corporation  is  con- 
ducted. We  must  assume  that  the  term  for  which  he  was 
elected  was  known  to  the  sureties,  and  that  they  contracted 
with  reference  to  such  appointment.  It  would  be  doing  vio- 
lence to  common  experience  and  observation  to  do  otherwise. 
The  bond  recites :  "That  whereas,  the  above-bounden  ***  Thomas 
W.  Dewey  has  been  chosen  and  appointed  cashier  of  the  Farm- 
ers' and  Merchants'  Bank,"  etc.  Every  contract  of  suretyship 
has  reference  to  and  is  based  upon  some  contract  made,  or  ob- 
ligation assumed  by  the  principal  obligor,  and  the  liability  of 
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the  surety  is  measured  by  the  obligation  of  the  principal. 
"The  bond  of  all  officers  remains  in  force  as  a  continuing  ob- 
ligation only  during  the  period  for  which  he  legally  holds  un- 
der his  election.  His  re-election  at  the  end  of  this  period  and 
his  entry  upon  a  second  term  of  office,  though  no  actual  gap 
intervene,  do  not  operate  to  revive  or  keep  alive  his  bond" : 
1  Morse  on  Banks  and  Banking,  sec.  27.  This  is  all  clear 
enough,  and  there  would  be  no  difficulty  in  this  case  but  for  the 
fact  that  the  bond  simply  recites  that  Dewey  has  been  "chosen 
and  appointed"  without  any  reference  to  the  time  or  term  for 
which  he  has  been  so  chosen,  while  the  condition  of  the  bond 
is  that  he  shall  well  and  truly  serve  the  said  bank  as  such  officer 
"during  his  continuance  in  office."  The  defendants  say  that 
this  language  is  to  be  understood  as  referring  to  his  continuance 
in  office  by  virtue  of  said  appointment.  The  plaintiff  insists 
that  the  condition  must  'be  given  a  very  much  larger  mean- 
ing and  application.  That  in  the  absence  of  any  provision  in 
its  charter,  by-laws  or  resolution  fixing  the  term,  or  any  ex- 
press recital  referring  to  the  term  of  appointment,  the  parties 
must  be  understood  as  contracting  to  make  good  any  default 
by  their  principal  at  any  time  during  his  actual  continuance 
in  office.  It  is  conceded  by  the  plaintiff  that  if  the  recital  had 
in  express  terms  referred  to  or  set  out  an  election  "for  one 
year,"  such  recital  would  have  controlled  and  limited  the  lan- 
guage of  the  condition.  This  principle  is  well  settled  by  a 
long  current  of  decisions  from  the  time  of  Lord  Chief  Justice 
Hale.  In  Lord  Arlington  v.  Merricke,  3  Saund.  403,  it  was 
said :  "That  the  condition  shall  refer  to  the  recital."  One  Jen- 
kins had  been  appointed  deputy  **^  postmaster  for  six  months 
by  the  plaintiff,  who  was  postmaster-general,  and  entered  in- 
to bond  with  the  defendant  as  surety,  reciting  the  appointment 
"for  the  term  of  six  months  following,"  with  the  condition  that 
he  would  well  and  truly  perform,  etc.,  "for  and  during  all 
of  the  time  that  he  shall  continue  deputy  postmaster."  The 
principal  obligor  continued  in  office  after  the  expiration  of  six 
months  and  breached  the  condition  of  the  bond.  The  court 
held  that  the  surety  was  liable.  Hale,  C.  J.,  says:  "And  so 
here  the  words  'during  all  the  time'  shall  be  intended  but  only 
during  said  six  months  recited  in  the  bond."  This,  Saunders 
says,  has  been  considered  a  leading  case  on  this  subject  ever 
since:  Liverpool  Waterworks  v.  Atkinson,  6  East,  507;  Baker 
V.  Parker,  1  Durn.  &  E.  287.  In  these  cases  the  recital  set 
forth  the  term  of  appointment.     They  aid  us,  therefore,  only 
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as  sustaining  the  principle  that  the  recital  will  control  the  con- 
dition. There  is  a  class  of  cases  wherein  the  statute  fixes 
the  temi,  in  which  it  is  held  that  although  the  term  is  not  re- 
cited and  the  condition  is  general  the  language  will  be  con- 
strued to  refer  to  the  term  as  fixed  by  the  statute.  In  Peppin 
V.  Cooper,  2  Barn.  &  Aid.  (4  Eng.  Com.  L.),  577,  the  office  of 
collector  of  rents  was  fixed  by  act  of  parliament  at  one  year. 
Abbott,  C.  J.,  said:  "It  is  true  that  the  words  at  all  times 
hereafter  in  the  condition  of  the  bond  would,  taken  by  them- 
selves, extend  the  liability  beyond  that  period.  But  these 
words  must  be  construed  with  reference  to  the  recital  and  the 
nature  of  the  appointment  there  mentioned,  and  the  recital  is 
that  Warren,  together  with  Peppin,  had  been  appointed  col- 
lectors under  said  act  of  parliament.  Now  the  nature  and  du- 
ration of  the  office  must  be  learned  from  the  act  of  parliament 
itself,  for  if  the  statute  makes  it  an  annual  office  it  is  unneces- 
sary to  state  that  fact,  either  in  the  bond  or  the  pleadings": 
Hassell  v.  Long,  2  Maule  &  S.  363.  The  plaintiff  says  that 
this  case  comes  within  **^  neither  of  these  classes,  and  this  is 
true.  In  Dedham  Bank  v.  Chickering,  3  Pick.  (Mass.)  335, 
Parker,  C.  J.,  referring  to  the  contention  that  the  condition 
is  controlled  by  the  recital,  says:  "We  do  not  doubt  the  sound- 
ness of  the  principle In  some  cases,  when  the  words 

would  extend  to  an  indefinite  period,  but  when  by  the  recital 
it  appeared  that  the  office  was  annual,  it  has  been  held  that 
the  obligation  should  be  understood  as  referring  to  an  office 
so  limited.  We  should  go  even  further,  and  say  that  when  it 
appears  by  the  records  of  a  corporation  that  the  office,  by  their 
regulations,  is  an  annual  one,  the  bond  should  be  so  restricted, 
and  all  this  is  founded  on  the  intent  of  the  parties."  It  was 
held  in  that  case  that  there  was  nothing  in  the  record  to  show 
that  the  office  was  annual  and  nothing  to  make  the  sureties 
suppose  that  it  was  limited  to  one  year.  The  general  prin- 
ciple is  recognized,  and  the  chief  justice  says  that  it  will  ap- 
ply when  it  appears  by  the  records  of  the  corporation.  The 
facts  of  the  case  did  not  come  within  the  rule.  The  plain- 
tiff relies  also  upon  Amherst  Bank  v.  Root,  2  Met.  (Mass.) 
532.  The  opinion  is  written  by  Chief  Justice  Shaw,  and  is 
certainly  entitled  to  the  most  respectful  consideration  by  rea- 
son of  his  great  learning  and  eminent  ability.  He  says:  "It 
is  manifest  by  the  terms  of  this  condition  that  the  obligation 
is  unlimited  in  time,  and  undertakes  for  the  faithful  con- 
duct of  the  cashier  as  long  as  he  continues  in  office.     But  it  is 
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a  well-settled  and  now  familiar  rule  of  law  that  general  words 
in  the  obligation  may  be  limited  and  restricted  by  the  reci- 
tal, by  the  subject,  or  by  facts  which  when  applied  to  the 
language  show  that  it  must  have  been  so  understood  by  the 
parties."  After  lajdng  down  this  general  proposition  he  con- 
tinues, as  if  by  way  of  illustration:  "As  when  it  is  recited 
that  one  has  been  appointed  to  an  office  for  a  limited  time, 
and  there  is  a  stipulation  for  a  general  performance,  the  law 
will  look  to  the  recital  and  limit  the  stipulation  for  ***  a 
general  performance  to  the  time  for  which  it  is  recited  he  is 
chosen."  We  cannot  suppose  that  the  chief  justice  intended 
by  the  illustration  to  narrow  or  limit  the  general  principle 
so  that  it  should  only  apply  to  cases  coming  strictly  within 
the  illustration.  To  so  interpret  him  woiild  be  to  limit  the 
general  principle  in  which  he  expressly  says  that  the  restric- 
tion of  the  condition  may  be  brought  about  by  the  recital,  by 
the  subject,  or  by  facts  which  when  applied  to  the  language 
show  it  must  have  been  so  understood  by  the  parties.  Tho 
fact  that  the  principal  was  appointed  "for  one  year,"  it  seems 
to  us,  is  as  potent  in  controlling  the  condition  as  would  be  the 
recital  of  the  fact,  because  it  is  the  fact  which  the  parties  had  in 
view  when  they  contracted.  The  case  of  Amherst  Bank  v.  Hoot, 
2  Met.  (Mass.)  532,  was  decided  upon  the  general  statute  in 
in  view  when  they  contracted.  The  case  of  Bank  v.  Root,  2 
Met.  (Mass.)  532,  was  decided  upon  the  general  statute  in 
force  in  Massachusetts,  regulating  banks  and  prescribing  the 
terms  of  cashiers.  The  real  point  decided  is  that  the  lan- 
guage of  the  general  statute  will  control  the  election  by  the 
board  "for  the  ensuing  year."  The  case  of  Westervelt  v. 
Mohsenstecher,  76  Fed.  118,  54  L.  R.  A.  477,  22  C.  C.  A.  93, 
was  decided  upon  the  same  ground — the  national  banking  act 
prescribing  the  terms  for  which  cashiers  are  elected.  The 
Massachusetts  court  expressly  recognizes  this  in  Trustees  v. 
Dean,  130  Mass.  242.  In  that  case  the  plaintiffs  elected  Rich- 
ardson treasurer  "for  the  ensuing  term  of  three  years."  He 
gave  bond  with  general  recital.  At  the  end  of  the  term  he  was  re- 
elected, and  gave  no  new  bond,  the  plaintiffs  ordering  that  "the 
bond  of  the  treasurer  be  the  same  as  before."  In  an  action 
brought  for  a  breach  committed  after  the  expiration  of  three 
years,  it  was  held  that  the  sureties  were  not  liable,  the  court 
saying:  "There  is  no  statute  which  makes  the  office  a  continu- 
ing one,  and  the  reasoning  which  led  to  the  decision  in  Am- 
herst Bank  v.  Root,  -2  Met.   (Mass.)    532,  is  not  applicable  to 
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this  case.  ....  When  the  defendants  signed  the  bond  in  suit, 
the  subject  matter  of  the  contract  was  an  office  of  a  *®^  fixed 
and  limited  term.     Their  stipulations  apply  only  to  the  limited 
office  and  as  there  is  no  agreement  to  continue  their  liability  in 
case  of  the  re-election  of  the  same  officer,  they  are  not  respon- 
sible for  any  defalcations  happening  after  their  principal,  by  a 
re-election,  entered  upon  a  new  office  or  term  of  office" :  O'Brien 
V.  Murphy,  175  Mass.  253,  78  Am.  St.  Eep.  478,  56  N.  E.  283 ; 
Ulster  Sav.  Bank  v.  Ostrander,  165  N.  Y.  430,  57  N.  E.  627. 
While  none  of  these  capes  are  on  "all-fours"  with  ours,  we  find 
nothing  said  in  any  of  them  which  confines  the  application  of 
the  general  principle  to  cases  where  the  term  is  fixed  by  statute, 
charter,  by-law  or  resolution,  or  which  excludes  its  application 
to  a  case  wherein  the  term  of  appointment  at  the  time  it  is  made 
is  fixed  to  a  definite  period  and  the  recital  is  general.     In  a  note 
to  Morse  on  Banks  and  Banking,  fourth  edition,  section  27,  the 
law  is  thus  stated:  "Though  the  bond  does  not  recite  the  term 
of  the  office  or  agency,  if  it  be  of  limited  duration  by  general 
statute,  charter,  by-law  or  terms  of  appointment  (italics  ours), 
the  parties  are  still  supposed  to  contract  with  reference  to  the 
limited  term,  and  the  sureties  will  not  be  held  answerable  for 
the  misconduct  of  the  principal  beyond  that  term,  upon  a  new 
appointment,  even  though  the  words  of  the  bond  are  that  they 
shall  be  responsible  for  the  principal  "at  all  times,  or  for  any 
time  hereafter."     Among  the  cases  cited  to  sustain  this  proposi- 
tion are  Kitson  v.  Julian,  82  Eng.  Com.  L.  (4  El.  &  B.)  854. 
In  that  case  the  bond  recited  that  Julian  had  been  appointed 
clerk  to  the  Torquay  Gas  Company  and  had  agreed  to  give  bond. 
No  term  was  named  in  the  recital.     The  condition  was  that  the 
said  Julian  should  well  and  truly,  etc.,  "so  long  as  he  should 
continue  to  hold  said  office."     The  bond  was  put  in  suit  upon 
an  alleged  breach.     The  defendant  sureties,  by  way  of  plea, 
averred  that  the  appointment  was  for  one  year  from  and  after 
Lady  Day,  1850,  and  no  longer.     That  Julian  performed,  etc., 
during  said  time.     Plaintiff,  by  way  of  replication,  *®®  said 
that  by  and  with  the  consent  of  the  defendants  and  the  said  com- 
pany, the  said  Julian  remained  in  the  employment  of  said  com- 
pany after  the  said  time,  and  that  during  such  last-mentioned 
period  there  was  a  breach.     Defendants  demurred  to  the  repli- 
cation.    The  cause  was  argued  upon  the  pleadings.     Lord  Camp- 
bell, C.  J.,  said :  "The  liability  continues  after  the  expiration  of 
the  year  if  that  was  the  intention  of  the  parties.     In  Lord  Ar- 
lington V.  Merricke,  3  Saund.  403,  the  court  seemed  to  have  con- 
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sidered  that  the  parties  intended  otherwise.  Many  decisions 
show  that  when  the  principal  is  made  liable  for  a  given  time  only 
the  liability  of  the  surety  is  confined  to  that  time.  We  have 
here  a  positive  averment  that  the  appointment  was  for  one  year 
and  no  more.  The  condition  recites  the  appointment,  the  ex- 
tent of  which  is  shown  by  the  plea,  and  we  must  assume  that  it 
was  known  to  both  parties  what  that  extent  was."  The  judg- 
ment was  concurred  in  by  all  of  the  judges.  In  Hassell  v.  Long, 
2  Maule  &  S.  363,  Ellenborough,  C.  J.,  said:  "All  the  cases 
since  Lord  Arlington  v.  Merricke,  3  Saund.  403,  and  St.  Saviour 
V.  Bostick,  2  Bos.  &  P.  (iST.  R.)  175,  have  narrowed  the  con- 
struction of  conditions  of  this  sort  to  the  actual  term  of  the 
officer":  Manufacturers'  etc.  Bank  v.  Odd  Fellows'  Hall  Assn., 
48  Pa.  St.  446;  Thomas  v.  Summey,  46  N.  C.  554;  Welch  v. 
Seymour,  28  Conn.  387;  5  Cyc.  773,  774;  Munford  v.  Eice,  6 
Munf.  87.  We  do  not  think  that  the  case  of  Ida  County  Sav. 
Bank  v.  Seidensticker  (Iowa),  92  N.  W.  862,  conflicts  with  this 
view.  As  sustaining  the  construction  which  we  have  adopted, 
it  may  be  noted  that  in  a  number  of  cases  the  condition  of  the 
bond  has  been  so  drawn  as  to  include  breaches  committed  dur- 
ing other  terms  for  which  the  officer  may  be  elected:  Oswald 
V.  Mayor,  5  H.  L.  Cas.  856;  Ulster  Sav.  Bank  v.  Young,  161 
N.  Y.  23,  55  N.  E.  483.  We  do  not  deem  it  necessary  to  con- 
cur in  all  that  is  said  in  First  Nat.  Bank  v.  Briggs,  69  Vt,  12, 
60  Am.  St.  Eep.  922,  37  Atl.  231,  37  L.  E.  A.  845.  Because 
of  the  importance  of  the  principle  involved  and  the  very  able 
arguments  and  briefs  *®''  by  counsel  we  have  endeavored  to  set 
out  at  more  length  than  is  usual  our  views  and  the  result  of  our 
examination  of  the  authorities.  Holding  as  we  do  that  the  con- 
dition in  the  bond  is  controlled  and  restricted  by  the  recital, 
and  that  this  refers  to  the  terms  of  the  appointment  "for  one 
year,"  we  are  of  the  opinion  that  the  sureties  are  not  liable  for 
defalcations  committed  after  the  expiration  of  the  first  term, 
April  29,  1892.  Judgment  should  have  been  so  rendered.  To 
the  end  that  such  judgment  may  be  entered  below,  let  it  be  cer- 
tified that  there  is  error. 


LIABILITY   OF   SUEETIES    ON   THE    BOND    OF   AN   OFFICER 
AFTEE  THE  EXPIRATION  OF  HIS  TERM  OF  OFFICE.* 

I.  lilabillty  Limited  to  the  Term. 

a.  In  General,  933. 

b.  Where  Term  is  Fixed  hut  Bond   Indefinite,  933. 

*KBFEBSNCB  TO  MONOGBAPHIC  NOTE. 

LlabiUty  of  sureties  on  successive  bonds:  10  Am.  St.  Rep.  843-860. 
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c.  Where  Bond  Contains  General  and  Specific  Clauses,  935. 

d.  Clause  "Until  Successor  Appointed." 

1.  In  the  Bond,  935. 

2.  In  the  Statute,  936. 

e.  Clause  "While  He  Holds  Such  Office,"  939. 

f.  Where  Legislature  Extends   Term,  939. 

g.  Where  Officer  Appointed  to  Fill  Vacancy,  939. 
h.  Where  Officer  is  a  Deputy,  939. 

n.  Liability  Continued  After  the  Term. 

a.  Where  Language  of  Bond  is    General,  940. 

b.  Where  Term  of  Office  is    Indefinite,  940. 

I.    Liability  Limited  to  the  Term. 

a.  In  General.— Where  the  term  of  an  officer  is  for  a  definite  or 
fixed  period,  the  sureties  on  his  bond  are  usually  regarded  as  respon- 
sible for  the  faithful  performance  of  his  duties  only  during  that  time. 
Certainly  their  liability  does  not  extend  to  his  acts  after  the  expira- 
tion of  his  official  term  and  his  retirement  from  office:  United  States 
V.  Nicholl,  12  Wheat.  505,  6  L.  ed.  709.  See,  too,  McDonald  v.  Brad- 
Bhaw,  2  Ga.  248,  46  Am.  Dec.  385;  Ada  County  v,  Ellis,  5  Idaho,  333, 
48  Pac.  1071.  Neither  does  their  liability,  it  is  believed,  cover  his 
acts  during  his  continuance  in  office,  after  the  expiration  of  the  pre- 
scribed term,  whether  by  holding  over  or  by  re-election:  See  the  note 
to  Crawn  v.  Commonwealth,  10  Am.  St.  Eep.  856,  857;  People  v.  Aiken- 
head,  5  Cal.  106;  Fresno  Enterprise  Co,  v.  Allen,  67  Cal.  505,  8  Pac. 
59;  Bonney  v.  Eobertson,  6  Colo.  App.  485,  41  Pac.  842;  People  v. 
Foster,  133  111.  496,  23  N.  E.  615;  Offcutt  v.  Commonwealth,  73  Ky. 
(10  Bush)  212;  Hewitt  v.  State,  6  Har.  &  J.  95,  14  Am.  Dec.  259; 
Freehold  Tp.  v.  Patterson,  38  N,  J.  L.  255;  Kingston  Mut.  Ins.  Co.  v. 
Clark,  33  Barb.  196;  Keck  v.  Coble,  13  N.  C.  (2  Dev.)  489;  Prince  v. 
McNeill,  77  N.  C.  398;  United  States  v. ^Spencer,  2  McLean,  265,  Fed. 
Cas.  No.  16,367;  Bryan  v.  United  States,  66  U.  S.  (1  Black),  140,  17 
L.  ed.  135.  For  authorities  which  are  perhaps  inconsistent  with  this 
view,  see  Placer  County  v.  Dickerson,  45  Cal.  12;  Mayor  etc.  of  Cuth- 
bert  V.  Brooks,  49  Ga.  179;  Butler  v.  State,  20  Ind.  169. 

b.  Where  Term  is  Fixed,  but  Bond  Indefinite.— Clearly  this  must 
be  the  law,  it  would  seem,  where  the  bond  itself  specifies  the  term 
of  office  or  employment:  See  Lexington  etc.  K.  K.  Co.  v.  Elwell,  90 
Mass.  (8  Allen)  371,  376.  And  if  the  bond  is  silent  in  this  respect, 
or  if  its  recitals  in  the  matter  of  time  are  general  or  unlimited,  but 
the  term  is  of  fixed  or  limited  duration  by  law,  usage,  terms  of  ap- 
pointment, or  (in  case  of  an  officer  of  a  private  corporation)  by  char- 
ter or  by-laws,  or  otherwise,  then  the  parties  are  supposed  to  have 
contracted  with  reference  to  the  fixed  or  limited  term,  and  the  sure- 
ties are  not  answerable  for  the  misconduct  of  their  principal  beyond 
that  term:  See  the  principal  case,  ante,  p.  924;  Welch  v.  Seymour,  28 
Conn.  387;  Mayor  of  Wilmington  v.  Horn,  2  Harr.  (Del.)  190;  People 
V.  Toomey,  122  111.  308,  13  N.  E.  521;  County  of  Wapello  v.  Bingham, 
10  Iowa,  39,  74  Am.  Dee.  370;  Riddell  v.  School  Dist.,  15  Kan.  168; 
Monger  v.  Board  of  Commissioners,  22  Kan.  318;  Board  of  Adminis- 
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trators  v.  McKowen,  48  La.  Ann.  251,  55  Am.  St.  Eep.  275,  19  South. 
553;  Trustees  of  Richardson  School  Fund  v.  Dean,  130  Mass.  242; 
O'Brien  v.  Murphy,  175  Mass.  253,  78  Am.  St.  Eep.  487,  56  N.  E. 
283;  County  of  Scott  v.  Ring,  29  Minn.  398,  13  N.  W.  181;  Moss  v. 
State,  10  Mo.  338,  47  Am.  Dec.  116;  South  Carolina  Society  v.  John- 
son, 1  McCord,  41,  10  Am,  Dec.  644;  First  Nat.  Bank  v.  Briggs,  69 
Vt.  12,  60  Am,  St.  Rep.  922,  37  Atl.  231,  37  L.  R.  A.  845;  Supervisors 
V.  Kaime,  39  Wis.  468;  Kitson  v.  Julian,  82  Eng.  Com.  L.  (4  El.  & 
B.)  854. 

To  quote  from  Mayor  etc.  of  Rahway  v.  Crowell,  40  N.  J,  L.  207, 
29  Am.  Rep.  244:  "The  general  doctrine  of  the  law  touching  the 
extent  of  the  obligation  of  the  sureties  on  an  official  bond,  where 
the  term  of  the  office  is  definite  and  the  obligatory  words  standing 
by  themselves  would  extend  their  force  over  a  wider  period  of  time, 
has  been  elucidated  by  a  series  of  adjudications,  and  may  now  be 
■considered  as  entirely  settled.  The  rule  clearly  is,  that,  in  such 
■cases,  the  obligation  by  intendment  will  be  confined  to  the  official 
term  about  to  commence,  or  current  at  the  time  such  bond  comes 
into  existence.  The  leading  case  in  the  line  of  authorities,  and  one 
-which  may  be  said  to  have  expressed  with  directness,  for  the  first 
time,  the   doctrine   in   question,  is  that   of  Arlington  v,   Merricke,   3 

Saund,  403 The  precise  point  here  obviously  decided  was,  that 

although  the  obligatory  words  in  the  condition  of  an  official  bond  were 
so  broad  that,  intrinsically  considered,  they  covenanted  for  the  good 
behavior  of  the  principal  obligor  during  the  whole  period  of  his 
remaining  in  the  designated  office,  nevertheless  their  efficacy 'would  be 
restricted  to  the  current  term,  when  such  term  was  for  a  determinate 
period,  the  ground  of  judgment  being  the  manifest  intent  to  that 
purpose  of  the  contracting  parties." 

Again,  to  quote  from  North  St.  Louis  Bldg.  etc.  Assn.  v.  Obert,  169 
Mo,  507,  69  S.  W.  1044:  "If  the  term  of  office  is  prescribed,  and  the 
bond  is  conditioned,  without  express  limitation  as  to  period,  for  the 
faithful  performance  of  the  principal's  duties,  and  nothing  else  ap- 
pears to  give  it  a  wider  effect,  it  will  be  construed  as  intended  to 
cover  acts  occurring  only  within  the  prescribed  period.  We  thus,  by 
construction,  read  into  the  bond  a  limitation  as  to  period.  But  if  it 
appears  from  all  the  circumstances  that  the  intention  of  the  parties 
to  the  contract  was  that  the  bond,  being  unrestricted  by  its  own 
terms,  should  cover  the  acts  of  the  principal  during  his  continuance 
in  the  office,  whether  by  re-election  or  holding  over,  we  cannot  give 
it  the  restricted  construction.  Of  course,  if  the  bond  in  express  terms 
should  limit  its  operation,  we  could  not,  from  evidence  beyond  its 
face,  enlarge  its  effect,  any  more  than  we  could,  by  the  application 
of  the  principle  contended  for  by  the  appellant,  restrict  in  effect  a 
bond  like  that  in  the  case  of  Lionberger  v.  Krieger,  88  Mo,  160,  above 
mentioned.  When  it  is  'so  nominated  in  the  bond,'  there  is  no 
room  for  construction;  but  it  is  not  so  nominated  in  the  bond  now  un- 
jder  consideration." 
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In  Ulster  County  Sav.  Inst.  v.  Ostrander,  163  N.  Y.  430,  57  N.  E. 
627,  it  is  held  that  the  bond  of  the  treasurer  of  a  corporation,  who 
was  elected  for  one  year,  conditioned  for  the  faithful  performance 
of  his  duties  "during  his  continuance  in  office,"  without  any  pro- 
vision showing  that  it  is  intended  as  a  continuing  security,  aside 
from  the  words  quoted,  is  confined  to  the  period  for  which  he  was 
elected,  and  does  not"  extend  to  defaults  after  that  term  and  his  re- 
election. This  case  is  analogous  to  the  principal  case  (ante,  p.  924), 
where  the  officer  was  the  cashier  of  a  bank  appointed  for  one  year, 
but  reappointed  to  the  same  position  the  following  year,  the  condition 
of  his  bond  being  that  he  should  well  and  truly  serve  the  bank  "dur- 
ing his  continuance  in  office."  See,  to  the  same  effect.  Treasurer  of 
Vermont  v.  Mann,  34  Vt.  371,  80  Am.  Dec.  688. 

c.  Where  Bond  Contains  General  and  Specific  Clauses.— Where 
there  is  a  specific  recital  in  a  bond  as  to  the  time  during  which  the 
prescribed  duty  of  the  principal  is  to  be  performed,  but  the  words 
of  the  condition  are  general  and  indefinite  as  to  the  time  for  which 
the  sureties  are  to  be  liable,  the  recital  limits  and  controls  the  general 
language  of  the  condition,  and  the  sureties  are  bound  only  for  the 
time  specified  in  the  recital.  This  doctrine  was  early  announced  by 
the  English  decision  (Arlington  v.  Merricke,  3  Saund.  403;  Liverpool 
Waterworks  v.  Atkinson,  6  East,  507),  and  is  recognized  in  the  prin- 
cipal case,  ante,  p.  924,  and  in  O'Brien  v.  Murphy,  175  Mass.  253, 
78  Am.  St.  Rep.  487,  56  N.  E.  283. 

d.  Clause  "Until  Successor  Appointed." 
1.  In  the  Bond. — A  clause  in  a  bond  guaranteeing  the  faithful 
discbarge  of  an  officer's  duties  for  a  specified  term,  and  "until  his 
successor  is  appointed,"  will  not  hold  the  sureties  for  defaults  oc- 
curring beyond  a  reasonable  time  after  the  expiration  of  the  term 
of  office.  What  is  a  reasonable  time  is  a  question  of  fact  for  the 
jury:  Camden  v.  Greenwald,  65  N.  J.  L.  458,  47  Atl.  458.  Compare 
Akers  v.  State,  8  Ind.  484;  Wheeling  v.  Black,  25  W.  Va.  266.  It  is 
fixed  by  law  in  Louisiana:  State  v.  Lake,  45  La.  Ann.  1207,  14  South. 
126. 

In  Norridgewock  v.  Hale,  80  Me.  362,  14  Atl.  943,  it  is  held  that 
the  sureties  of  a  town  treasurer,  whose  office  is  an  annual  one,  are 
not  answerable  for  his  misappropriations  of  money  after  his  official 
year  has  expired,  but  before  his  successor  has  qualified,  notwithstand- 
ing the  bond  stipulates  that  he  shall  "well  and  truly  perform  his  trust 
as  treasurer  during  the  time  for  which  he  was  chosen  and  until  an- 
other should  be  chosen  in  his  stead."  Said  the  court:  "The  office 
of  town  treasurer  is  an  annual  office.  When  an  office  is  annual  in 
fact,  the  bond  covers  only  the  official  acts  of  the  year  for  which  it 
was  given:  Arlington  v.  Merricke,  3  Saund.  411;  Bigelow  v.  Bridge, 
8  Mass.  275.  And  the  fact  that  the  bond  contains  the  clause  which 
in  terms  extends  the  liability  'until  another  is  chosen  and  sworn  in 
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his  stead,'  does  not,  like  a  statutory  clause  of  the  same  import,  ex- 
tend the  legal  liability  beyond  the  expiration  of  the  municipal  year: 
Amherst  Bank  v.  Eoot,  43  Mass.  (2  Met.)  542;  Chelmsford  v.  Demar- 
est,  73  Mass.  (7  Gray)  4;  Dover  v.  Twombly,  42  N.  H.  59,  and  cases 
there  cited." 

2.  In  the  Statute.— While  there  are  quite  a  number  of  dissenting 
authorities,  it  seems  to  be  pretty  generally  recognized  that  the  lia- 
bility of  sureties  on  the  bond  of  an  officer  extends  only  for  a  reason- 
able time  after  the  expiration  of  his  term,  notwithstanding  pro- 
visions of  the  law  to  the  effect  that  an  officer  continues  in  office  until 
his  successor  is  elected  and  qualified.  This  rule  applies  both  to  sure- 
ties of  a  public  officer  and  to  sureties  of  an  officer  of  a  private  cor- 
poration; and,  it  is  believed,  it  applies  as  well  where  the  principal 
holds  over  pending  the  appointment  and  qualification  of  his  successor, 
as  where  he  continues  in  office  another  term  by  re-election  without 
giving  a  new  bond.  In  any  event,  it  would  seem,  the  liability  of 
the  sureties  cannot  be  prolonged  for  an  unreasonable  length  of  time 
after  their  principal's  term  expires.  The  neglect  or  failure  of  the 
public  or  those  in  authority  to  act  should  not  have  the  effect  of  carry- 
ing the  responsibility  of  the  sureties  beyond  the  period  contemplated 
in  their  bond:  Mutual  Loan  etc.  Co.  v.  Price,  16  Fla.  204,  26  Am.  Kep. 
703;  County  of  Wapello  v.  Bigham,  10  Iowa,  39,  74  Am.  Dec.  370; 
State  V.  Powell,  40  La.  Ann.  241,  4  South.  447;  County  of  Scott  v. 
King,  29  Minn.  398,  13  N.  W.  181;  Mayor  etc.  of  Eahway  v.  Crowell, 
40  N.  J.  L.  207,  29  Am.  Eep.  244. 

In  Harris  v.  Babbitt,  4  Dill.  185,  Fed.  Cas.  No.  6114,  the  bond  in- 
volved was  that  of  a  cashier  of  a  bank,  and  the  statute  provided  that 
bank  officers  should  hold  office  for  "one  year,  and  until  their  succes- 
sors are  elected  and  qualified."  The  sureties  were  held  not  liable  for 
defaults  occurring  after  his  re-election  the  next  year,  and  after  the 
lapse  of  a  sufficient  time  to  qualify  by  giving  a  new  bond.  "A  great 
many  years  ago  in  Massachusetts,"  said  Justice  Dillon  in  delivering 
the  opinion,  "the  question  arose  which  is  presented  in  this  case, 
whether,  under  such  a  provision,  the  sureties  of  an  officer  elected  for 
a  year,  but  where  the  default  in  his  official  duties  occurred  after  the 
year,  but  before  his  successor  had  qualified,  were  liable  in  respect  to 
such  default.  It  came  before  the  supreme  court  of  Massachusetts  in 
Bigelow  V.  Bridge,  8  Mass.  275,  and  that  court  decided  that  there  was 
no  such  liability.  The  same  question  arose  afterward  in  Chelmsford 
V.  Demarest,  73  Mass.  (7  Gray),  1,  when  Chief  Justice  Shaw  was  on 
the  bench,  and  a  thorough  examination  of  it  was  made.  The  court 
held  the  same  way— that  the  office  was  annual,  and  that  where  the 
condition  of  the  bond  was  that  the  officer  should  hold  until  his  suc- 
cessor was  elected  and  qualified,  that  such  a  condition  did  not  cease 
to  make  it  an  annual  office,  so  far,  at  all  events,  as  the  sureties  were 
concerned.  That  ruling  has  been  accepted,  wherever  it  has  come  in 
question,  by  all  the  New  England  states.     In  New  Hampshire  (Dover 
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V.  Twombly,  42  N.  H.  59),  in  a  fully  considered  opinion,  and  in  Con- 
necticut (Welch  V.  Seymour,  28  Conn.  387),  the  views  of  Massachusetts 
have  been  followed;  and  they  have  been  adopted  in  other  states:  See 
Moss  V.  State,  10  Mo.  338,  47  Am.  Dec.  116  [compare  Savings  Bank 
V.  Hunt,  72  Mo.  597,  601,  37  Am.  Eep.  449;  State  v.  Eanson,  73  Mo. 
78,  92];  State  Treasurer  v.  Maun,  34  Vt.  371,  80  Am.  Dec.  688;  Mayor 
of  Wilmington  v.  Horn,  2  Harr.  (Del.)  190;  South  Carolina  Ins.  Co. 
V.  Smith,  2  Hill  (S.  C),  590;  Commissioners  of  Public  Accounts  v. 
Greenwood,  1  Desaus.  Eq.  450;  Kingston  Mut.  Ins.  Co.  v.  Clark,  33 
Barb.  196.  In  some  of  the  states,  notably  North  Carolina,  Indiana, 
perhaps  Maryland,  possibly  Mississippi,  where  the  same  question  has 
come  up,  the  courts  have  decided  the  other  way,  and  have  held,  under 
the  clause  that  'he  shall  hold  until  his  successor  is  elected  and  quali- 
fied,' that  there  may  be  a  liability— on  the  sureties  for  a  term  extend- 
ing beyond  the  year:  State  v.  Berg,  50  Ind.  496;  Thompson  v.  State, 
37  Miss.  510,  518;  Placer  County  v.  Dickenson,  45  Cal.  12;  State  v. 
Daniel,  51  N.  C.  (6  Jones)  444;  Sparks  v.  Farmers'  Bank,  3  Del.  Ch. 
274.  But  I  must  say,  in  regard  to  these  decisions,  that  those  courts  do 
not  seem,  in  general,  to  have  had  their  attention  called  to  the  reason- 
ing on  the  other  side,  and  are  not  as  fully  considered,  in  my  judgment, 
as  the  first  line  of  decisions  to  which  I  have  referred." 

"The  authorities  cannot  be  reconciled,"  says  Justice  Dunbar  in 
King  County  V.  Ferry,  5  Wash.  536,  34  Am.  St.  Eep.  880,  32  Pac.  538, 
19  L.  E.  A.  500,  affirmed  in  Ballard  v.  Thompson,  21  Wash.  669,  59 
Pac.  517,  "some  courts  holding  that  the  bond  is  made  in  contempla- 
tion of  the  law,  and  must  be  construed  with  reference  to  the  laAv 
governing  the  office,  and  where  the  law  provides  that  the  term  of  office 
shall  continue  until  the  successor  is  elected  and  qualified,  which  is 
the  law  governing  this  case,  that  the  bond  is  given  not  only  for  the 
statutory  term,  but  for  the  further  time  which  may  elapse  between 
the  end  of  the  expressed  statutory  term  and  the  time  when  the  suc- 
cessor is  elected  and  qualified;  that  the  law  becomes  incorporated  into 
the  bond;  that  the  sureties  are  bound  to  know  that  his  right  of  office 
may  extend  beyond  the  year,  and  that  this  possible  extension  is 
taken  into  consideration  and  provided  for  in  the  bond.  Such  is  the 
doctrine  of  State  v.  Berg,  50  Ind.  502;  Commonwealth  v.  Drewry,  15 
Gratt.  1;  Pickering  v.  Day,  3  Houst.  474,  95  Am.  Dec.  291;  State  v. 
Kurtzeborn,  78  Mo.  98;  Thompson  v.  State,  37  Miss.  518;  McAffee  v. 
Eussell,  29  Miss.  84;  Hughes  v.  Smith,  5  Johns.  168;  People  v.  Beach, 
77  111.  52.  Some  of  these  are  cases  arising  on  official  bonds,  and  some 
of  them  on  bonds  of  corporation  officers,  and  there  have  been  at- 
tempts by  some  courts  holding  the  opposite  doctrine  to  discriminate 
them.  But  while  there  may  be  discriminating  circumstances  in  some 
of  them,  they  are  all  decided  on  the  same  general  principles  enunci- 
ated above,  and  generally  rely  on  the  same  early  cases  to  sustain  them, 
and  must  therefore  be  conceded  to  logically  sustain  respondent 's  con- 
tention.    But  after  a  great  deal  of  deliberation,  and,  we  must  admit, 
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some  hesitation,  we  are  constrained  to  adopt  the  opposite  view,  which 
is  amply  sustained  by  authority  and  we  think  by  better  reasoning. 
....  So  far  as  the  term  'until  his  successor  is  elected  and  qualified' 
is  concerned,  while  it  might  have  great  significance  when  applied  to 
the  officers  of  private  corporations  (see  Savings  Bank  v.  Hunt,  72 
Mo.  597,  602,  37  Am.  Eep.  449),  it  can  have  none  here,  for  the  law 
provides  when  the  officer-elect  shall  qualify;  and  if  he  does  not 
qualify  within  the  time  prescribed  the  commissioners  can  declare  his 

office  forfeited,  and  appoint  another  officer In  this  instance, 

when  the  term  of  office  for  which  the  bond  was  given  had  expired, 
another  bond  should  have  been  required;  and  if  the  authorities  have 
neglected  their  duty,  or  the  legislature  has  inadvertently  failed  to 
make  provision  for  a  proper  bond,  it  is  inequitable  and  unjust  to 
make  the  sureties  for  the  original  term  responsible  for  such  neglect 
and  inadvertence." 

As  appears  from  the  preceding  paragraphs,  some  of  the  authorities, 
under  statutes  providing  that  officers  shall  hold  office  until  their  suc- 
cessors are  elected  and  qualified,  hold  their  sureties  liable  after  the 
expiration  of  the  term.  In  Baker  City  v.  Murphy,  30  Or.  405,  42 
Pac.  133,  35  L.  E.  A.  88,  the  sureties  of  a  city  treasurer  elected  for 
one  year  under  a  charter  providing  that  he  should  hold  office  until  his 
successor  should  be  elected  and  qualified,  are  held  liable  for  a  defal- 
cation of  their  principal  after  the  expiration  of  the  year  while  holding 
over  pending  the  election  or  appointment  of  his  successor.  "Many 
authorities  are  cited,"  said  Justice  Wolverton,  "of  which  Chelmsford 
V.  Demarest,  73  Mass.  (7  Gray)  1,  is  the  leading  case,  in  support  of 
the  contention  that  the  sureties  are  not  held  beyond  the  particular 
term.  But  it  will  be  found,  upon  an  examination  of  these  authorities, 
that  they  nearly  all  consist  of  cases  where  the  incumbents  have  been 
re-elected  or  reappointed  to  the  same  office,  and  the  authorities  have 
permitted  them  to  continue  in  office  without  again  qualifying.  In 
such  a  case  it  is  the  duty  of  the  authorities  to  require  the  incumbent 
to  requalify,  and  upon  his  failure  or  refusal  to  comply  with  the  re- 
quirement to  declare  the  office  vacant,  failing  in  which  the  sureties 
are  not  bound  beyond  the  term,  or,  as  some  of  the  authorities  say, 
a  reasonable  time  thereafter.  See,  in  this  connection,  Eany  v.  Gov- 
ernor, 4  Blackf.  4.  The  case  is  the  same  as  if  one  officer  succeeds 
another  by  election  or  appointment  and  is  inducted  into  office  without 
qualifying.  The  former  term  lapses  and  the  new  one  begins  with  an 
incumbent  without  sureties  for  the  due  and  faithful  observance  of 
his  duties.     These  authorities  are  without  relevancy  here. ' ' 

If  the  doctrine  of  the  Oregon  case  is  that  the  sureties  on  the 
original  bond  are  bound  for  a  reasonable  period  after  the  expiration 
of  their  principal's  term  of  office,  pending  the  election  and  qualifica- 
tion of  his  successor,  then  it  has  our  approval;  but  if  the  holding  of 
that  case  is  that  the  sureties  are  bound  beyond  a  reasonable  time 
pending   the    appointment   and   qualification    of   a   successor,    merely 
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by  force  of  the  statutory  provision  that  oflS^cers  shall  hold  office  until 
their  successors  are  appointed  and  qualified,  we  hesitate  to  accept  it 
as  sound.  We  are  not  unmindful,  however,  that  where  an  officer  is 
appointed  to  hold  until  his  successor  is  appointed  and  qualified,  the 
contract  of  his  sureties  may  be  such  as  to  bind  them  throughout  the 
entire  time  during  which  he  may  hold  office,  even  beyond  what  prop- 
erly may  be  considered  his  first  term:  See  Village  of  Laurium  v. 
Mills,  129  Mich.  536,  89  N.  W.  362;  Danvers,  Farmers'  Elevator  Co.  v. 
Johnson  (Minn.),  101  N.  W.  492. 

e.  Clause  "While  He  Holds  Such  Office."  — The  bond  of  a  treas- 
urer whose  office  is  held  by  annual  election,  the  bond  being  given 
while  he  was  holding  office  under  his  first  election,  does  not  become  a 
continuing  obligation  by  inserting  a  provision  that  he  shall  perform 
bis  duties  during  the  term  for  which  he  has  been  elected,  ' '  and  during 
such  further  time  as  he  may  continue  to  hold  said  office  and  until 
he  shall  deliver  all  the  property  which  he  may  receive  as  such  treas- 
urer to  his  successor  in  office."  Such  phrase  merely  applies  to  such 
further  time  beyond  the  term  of  one  year  as  the  principal  might  hold 
office  by  virtue  of  his  first  election,  and  it  was  not  intended  to  cover 
the  time  under  which  he  might  hold  office  under  any  subsequent  elec- 
tion: O'Brien  v.  Murphy,  175  Mass.  253,  78  Am.  St.  Kep.  487,  56  N.  E. 
283.     See,  too,  People  v.  Jackson,  16  Colo.  App.  308,  64  Pac.  1051. 

f.  Where  Legislature  Extends  Term.— The  liability  of  the  sureties 
on  an  official  bond  which  is  to  remain  in  effect  ' '  while  the  officer 
acts  as  such,"  and  "until  his  successor  is  elected  and  qualified," 
ceases  with  the  expiration  of  his  regular  term  of  office  as  defined  by 
the  law  in  force  at  the  time  of  his  election,  and  does  not  extend  to  a 
supplementary  term  during  which  he  discharges  the  duties  of  his 
office  by  virtue  of  a  subsequent  statute:  King  County  v.  Ferry,  5 
Wash.  536,  34  Am.  St.  Kep.  880,  32  Pac.  538,  19  L.  E.  A.  500.  To  the 
same  effect  is  Brown  v.  Lattimore,  17  Cal.  93,  holding  that  where, 
before  the  expiration  of  the  term  of  office,  the  legislature  lengthens 
it,  the  sureties  are  not  bound  beyond  the  limits  of  the  original  term. 

g.  Where  Officer  Appointed  to  Fill  Vacancy.— Where  an  officer  is 
appointed  to  fill  a  vacancy  in  an  office  the  term  of  which  is  fixed 
and  definite,  and  gives  a  bond,  and  subsequently  is  elected  for  the 
regular  term  following  the  vacancy,  his  sureties  are  not  answerable 
for  his  default  or  misconduct  occurring  after  the  commencement  of 
the  term  to  which  he  is  elected.  Their  liability  is  confined  to  the 
unexpired  term  to  which  he  is  appointed:  Riddell  v.  School  Dist.,  15 
Kan.  168;  Cook  v.  Clark,  13  Ky.  Law  Eep.  100,  16  S.  W.  269;  Manu- 
facturers' etc.  Loan  Co.  v.  Odd  Fellows'  Hall  Assn.,  48  Pa.  St.  446. 

h.  Where  Officer  is  a  Deputy.— Where  the  term  of  an  officer  is 
fixed  by  law,  and  his  deputy  gives  a  bond  conditioned  for  the  faith- 
ful performance  of  the  deputy's  duties  during  the  principal  officer's 
continuauce  in  office,  without  specifying  the  length  of  time,  the  lia- 
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bility  of  the  snreties  will  generally  extend  throughout  the  entire 
term  of  the  principal  oflScer  (Kruttschnitt  v,  Hauck,  6  Nev.  163),  but 
not  beyond  the  expiration  of  the  principal's  term:  Hubert  v.  Mend- 
heim,  64  Cal.  213,  30  Pac.  633;  Banner  v.  McMurray,  12  N.  C.  (1  Dev.) 
218;  Thomas  v.  Summey,  46  N.  C.  (1  Jones)  554;  Munford  v.  Eice,  6 
Munf.  81;  Tyler  v.  Nelson,  14  Gratt.  214.  The  case  of  Hughes  v. 
Smith,  5  Johns.  168.  seems,  however,  to  lend  itself  to  a  contrary  in- 
terpretation. 

II.    Liability  Continued  After  the  Term. 

a.  Where  Language  of  Bond  is  General.— While  the  parties  to  the 
bond  of  a  public  oflScer  or  officer  of  a  private  corporation  are  pre- 
sumed by  law  to  be  bound  only  for  the  term  fixed  in  the  bond  or  by 
statute  or  otherwise  for  the  office,  still  if  there  are  words  in  the  bond 
clearly  extending  it  to  a  future  election  or  term,  it  will  be  held  ob- 
ligatory as  its  intent  indicates.  Sureties  on  such  a  bond  may  be  lia- 
ble for  the  conduct  of  their  principal  beyond  the  period  of  his  first 
term,  if  that  is  their  contract;  there  is  nothing  so  peculiar  in  the 
nature  of  such  bonds  as  necessarily  to  limit  their  operation  to  the 
acts  of  the  principal  during  his  first  term:  Lionberger  v.  Krieger, 
22  Mo.  160;  People's  Bldg.  Assn.  v.  Wroth,  43  N.  J.  L.  70;  Camden 
V.  Greenwald,  65  N.  J.  L.  458,  47  Atl.  458;  Ulster  County  Sav.  Inst. 
V.  Young,  161  N.  Y.  23,  55  N.  E.  483;  Shaekamaxon  Bank  v.  Yard, 
143  Pa.  St.  129,  24  Am.  St.  Eep.  521,  22  Atl.  908;  Fink  v.  Farmers' 
Bank,  178  Pa.  St.  154,  56  Am.  St.  Eep.  746,  35  Atl.  636;  Elam  v. 
Commercial  Bank,  86  Va.  92,  9  S.  E.  498. 

But  even  where  there  is  language  in  a  bond  carrying  the  liability 
beyond  the  time  for  which  the  principal  is  elected,  it  is  construed 
with  considerable  strictness,  and  the  sureties  are  held  only  for  such 
a  time  as  is  plainly  and  explicitly  therein  specified:  O'Brien  v.  Mur- 
phy, 175  Mass.  253,  78  Am.  St.  Eep.  487,  56  N.  E.  283.  Thus,  in  Mid- 
dlesex Mfg.  Co.  V.  Lawrence,  83  Mass.  (1  Allen)  339,  the  sureties  on 
the  bond  of  the  treasurer  of  a  corporation,  conditioned  for  the  faith- 
ful discharge  of  his  duties  "during  the  term  for  which  he  has  been 
elected,  and  for  such  further  time  as  he  may  continue  therein  by 
any  re-election  or  otherwise,"  are  held  not  answerable  for  defaults 
occurring  in  years  when,  after  being  out  of  office  for  a  short  time,  he 
is  again  elected.  See,  too,  Lexington  etc.  E.  E.  Co.  v.  Elwell,  90  Mass. 
(8  Allen)  371. 

"b.  Where  Term  of  Office  is  Indefinite.— Generally,  if  the  office  is 
for  an  indefinite  and  not  a  fixed  period  of  time,  the  sureties  on  a 
bond  given  for  the  faithful  performance  of  the  duties  of  the  office, 
which  does  not  contain  any  stipulation  limiting  the  period  for  which 
they  shall  be  liable,  are  liable  so  long  as  the  principal  continuously 
holds  the  office:  Trustees  of  Eichardson  School  Fund  v.  Dean,  130 
Mass.  242.  Under  this  rule  may  be  classed  the  cases  of  Amherst 
Bank  v.  Eoot,  43  Mass.  (2  Met.)  522;  Dedham  Bank  v.  Chickering, 
20  Mass.  (3  Pick.)   335.     See,  too.  Union  Bank  v.  Eidgely,  1  Har.  & 
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G.  (Md.)  324;  State  v.  Baldwin,  14  S.  C.  135.  This  rule  would  seem 
to  be  applicable  where  the  principal  holds  at  the  pleasure  of  the  ap- 
pointing power:  Kruttschnitt  v.  Hauck,  6  Nev.  163;  Exeter  Bank  v. 
Eogers,  7  N,  H.  21;  Westervelt  v.  Mohrensteeher,  76  Fed.  118,  22 
C.  C.  A.  93,  34  L.  E.  A.  477.  Where  a  bond  is  general  in  form  and 
contains  no  limit  of  time  as  to  the  liability  created,  and  is  given  to 
secure  the  faithful  performance  of  the  duties  of  an  officer  having 
no  fixed  term,  the  mere  fact  that  the  board  appointing  him  holds  for 
one  year  only  will  not  limit  the  liability  of  his  sureties  to  a  year: 
Merchants'  Bank  v.  Honey,  58  Kan.  603,  50  Pac.  871. 

According  to  First  Nat.  Bank  v.  Briggs,  69  Vt.  12,  60  Am.  St.  Eep. 
922,  37  Atl.  231,  37  L.  E,  A.  845,  the  bond  of  a  cashier  of  a  bank 
conditioned  for  the  faithful  discharge  of  his  duties  as  cashier  forever, 
so  long  as  he  shall  occupy  such  position,  is  in  force  and  extends  but 
one  year,  when  given  soon  after  his  election,  which  was  for  the  en- 
suing year,  and  he  was  thereafter  re-elected  annually,  and  a  by-law 
of  the  bank  provided  that  he  should  be  appointed  to  hold  his  office 
during  the  pleasure  of  the  board  of  bank  directors.  The  soundness 
of  this  decision  is  not  entirely  free  from  doubt.  It  seems  opposed  to 
Ida  County  Sav.  Bank  v.  Seidensticker  (Iowa),  92  N.  W.  862. 


GODWIN  V.  TELEPHONE  COMPANY. 

[136  N.  C.  258,  48  S.  E.  636.] 

THE  PLEADINGS  of  a  Corporation  may  be  Verified,  under 
the  statutes  of  North  Carolina,  by  a  managing  or  local  agent  thereof, 
(p.  941.) 

TELEPHONE— Mandamus  to  Install  in  Bawdy-house.— Man- 
damus does  not  lie  to  compel  a  telephone  company  to  place  a  tele- 
phone in  a  bawdy-house,     (p.  943.) 

Dortcli  &  Barham  and  Loftin,  Mitchell  &  Varser,  for  the 
plaintiff. 

Wooten  &  Wooten,  for  the  defendant. 

*^  CLARK,  C.  J.  The  exception  to  the  verification  of  the 
amendment  to  the  answer  is  without  merit.  Since  Phifer  v. 
Travelers'  Ins.  Co.,  123  N.  C.  410,  31  S.  E.  716,  the  general  as- 
sembly has  amended  section  258  of  the  code  by  providing  (Acts 
1901,  c.  610)  that  when  a  corporation  is  a  party,  the  verification 
of  any  pleading  may  be  made  by  a  "managing  or  local  agent 
thereof,"  as  well  as  by  an  officer  who  alone,  formerly,  was  author- 
ized to  make  verification  in  such  cases. 
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This  is  an  application  for  a  mandamus  to  compel  the  defend- 
ant to  put  a  telephone  with  necessary  fixtures  and  appliances 
in  the  dwelling-house  of  the  plaintiff  in  the  town  of  Kinston, 
and  admit  her  to  all  the  privileges  accorded  to  other  ^^^  sub- 
scribers to  the  telephone  exchange  operated  by  the  defendant  in 
said  town.  It  was  admitted  by  the  plaintiff  that  "she  is  a  pros- 
titute and  keeps  a  bawdy-house  within  the  corporate  limits  of 
the  town  of  Kinston  and  desires  to  have  said  telephone  put  in 
said  bawdy-house."  The  court  being  of  opinion  that  the  plain- 
tiff was  not  entitled  to  a  mandamus  for  such  purpose,  the  plain- 
tiff took  a  nonsuit  and  appealed. 

There  was  no  error.  A  mandamus  lies  to  compel  a  telephone 
company  to  place  telephones  and  furnish  telephonic  facilities 
without  discrimination  for  those  who  will  pay  for  the  same  and 
abide  the  reasonable  regulations  of  the  company.  This  is  well 
settled:  State  v.  Nebraska  Teleph.  Co.,  17  :N'eb.  126,  52  Am.  Rep. 
404,  22  N.  W.  237;  27  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1022; 
19  Am.  &  Eng.  Ency.  of  Law,  877;  Joyce  on  Electric  Law,  sec. 
1036,  and  numerous  cases  cited  by  all  these.  In  Commercial 
Union  Tel.  Co.  v.  New  England  Telephone  etc.  Co.,  61  Vt.  241, 
15  Am.  St.  Rep.  893,  17  Atl.  1071,  5  L.  R.  A.  161,  3  Am.  Elec. 
Cas.  435,  it  is  said :  "A  telephonic  system  is  simply  for  the  trans- 
mission of  intelligence  and  news.  It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  common  carrier.  It  must  be 
equal  in  its  dealing  with  all."  That  case  cited  many  authori- 
ties, which  are  indeed  uniform,  that  the  telephone  business,  like 
all  other  services  fixed  with  public  use,  must  be  operated  without 
discrimination,  affording  "equal  rights  to  all,  special  privileges 
to  none."  "Telephones  are  public  vehicles  of  intelligence,  and 
they  who  own  or  control  tliem  can  no  more  refuse  to  perform 
impartially  the  functions  that  they  have  assumed  to  discharge, 
than  a  railway  company,  as  a  common  carrier,  can  rightfully  re- 
fuse to  perform  its  duty  to  the  public,"  is  said  in  Chesapeake 
etc.  Telephone  Co.  v.  Baltimore  etc.  Telegraph  Co.,  66  Md.  399, 
414,  59  Am.  Rep.  167,  7  Atl.  811,  which  is  another  very  instruc- 
tive and  well-reasoned  case  upon  the  same  subject.  Telephone 
companies  are  placed  by  our  corporation  act  on  the  same  foot- 
ing, as  to  public  uses,  as  railroads  and  telegraphs,  and  the  cor- 
poration commission  is  *®*  authorized  to  regulate  their  charges 
and  assess  their  property  for  taxation. 

But  while  it  is  true  there  can  be  no  discrimination  where  the 
business  is  lawful,  no  one  can  be  compelled,  or  is  Justified,  to 
aid  in  unlawful  undertakings.     A  telegraph  company  should  re- 
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fuse  to  send  libelous  or  obscene  messages,  or  those  which  clearly 
indicate  the  furtherance  of  an  illegal  act,  or  the  perpetration  of 
some  crime.  But  recently  in  N^ew  York  the  telephone  and  tel- 
egraph instruments  were  taken  out  of  "pool-rooms"  which  were 
used  for  the  purpose'  of  selling  bets  on  horseraces.  "Keeping  a 
bawdy-house"  was  an  indictable  offense  at  common  law  and  is 
still  so  in  this  state :  State  v.  Galley,  104  N.  C.  858,  17  Am.  St. 
Rep.  704,  10  S.  E.  455 ;  State  v.  Webber,  107  N.  C.  962,  23  Am. 
St.  Eep.  920,  12  S.  E.  598.  One  who  leases  a  house  for  the 
purpose  of  its  being  kept  as  a  bawdy-house,  or  with  the  knowl- 
edge that  it  will  be  used  for  that  purpose,  is  indictable:  9  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  527.  A  mandamus  will  never  is- 
sue to  compel  a  respondent  to  aid  in  acts  which  are  unlawful: 
Weidwald  v.  Dodson,  95  Cal.  450,  30  Pac.  580;  Gruner  v.  Moore, 
6  Colo.  526;  Chicot  County  v.  Kruse,  47  Ark.  80,  14  S.  W.  469; 
People  V.  Park,  117  111.  462,  6  N.  E.  33. 

It  is  argued  that  a  common  carrier  would  not  be  authorized 
to  refuse  to  convey  the  plaintiff  because  she  keeps  a  bawdy- 
house.  Nor  is  the  defendant  refusing  her  a  telephone  on  that 
ground,  but  because  she  wishes  to  place  the  telephone  in  a  bawdy- 
house.  A  common  carrier  could  not  be  compelled  to  haul  a  car 
used  for  such  purpose.  If  the  plaintiff  wished  to  have  the  'phone 
placed  in  some  other  house  used  by  her,  or  even  in  a  house  where 
she  resided,  but  not  kept  as  a  bawdy-house,  she  would  not  be  de- 
barred because  she  kept  another  house  for  such  unlawful  and 
disreputable  purpose.  It  is  not  her  character,  but  the  charac- 
ter of  the  business  at  the  house  where  it  is  sought  to  have  the 
telephone  placed  which  required  the  court  to  refuse  the  manda- 
mus. In  like  manner,  if  ^®*  a  common  carrier  knew  that  pas- 
sage was  sought  by  persons  who  are  traveling  for  the  execution 
of  an  indictable  offense,  or  a  telegraph  company  that  a  message 
was  tendered  for  a  like  purpose,  both  would  be  justified  in  refus- 
ing, and  certainly  when  the  plaintiff  admits  that  she  is  carrying 
on  a  criminal  business  in  the  house  where  she  seeks  to  have  the 
telephone  placed,  the  court  will  not  by  its  mandamus  require 
that  facilities  of  a  public  nature  be  furnished  to  a  house  used 
for  that  business.  For  like  reason  a  mandamus  will  not  lie  to 
compel  a  water  company  to  furnish  water,  or  a  light  company 
to  supply  light  to  a  house  used  for  carrying  on  an  illegal  busi- 
ness. The  courts  will  enjoin  or  abate,  not  aid,  a  public  nui- 
Bance. 

The  further  consideration  of  this  matter  is  not  required  on 
this  application  for  a  mandamus,  but  should  be  upon  an  indict- 
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ment  and  trial  of  the  plaintiff  for  the  violation  of  law  so  bra- 
zenly avowed  by  her. 
No  error. 


Mandamus  to  private  corporations  to  compel  the  performance  of 
their  duties  is  the  subject  of  a  monographic  note  to  Potwin  Place  v. 
Topeka  Ky.  Co.,  37  Am.  St.  Kep.  317-323.  See,  also,  Gwynn  v.  Citi- 
zens' Tel.  Co.,  69  S.  C.  434,  104  Am.  St.  Eep.  000.  That  telephone 
companies  may  be  compelled  by  mandamus  to  furnish  service,  see 
State  V.  Citizens'  Tel.  Co.,  61  S.  C.  83,  85  Am.  St.  Eep.  870;  Central 
Union  Tel.  Co.  v.  Palley,  118  Ind.  194,  10  Am.  St.  Eep.  114;  State  v. 
Nebraska  Tel.  Co.,  17  Neb.  126,  52  Am,  Eep.  404.  Mandamus,  how- 
ever, does  not  lie  to  compel  the  performance  of  an  unlawful  act:  See 
the  note  to  Dane  v.  Derby,  89  Am.  Dec.  731. 


IN  RE  BOYETT. 

[136  N.  C.  415,  48  S.  E.  789.] 

INSANE  PERSONS— Constitutional  Law.— A  statute  provid- 
ing that  when  a  person  is  acquitted  of  a  capital  offense  on  the  ground 
of  insanity,  the  court  shall,  in  its  discretion,  commit  him  to  the  hos- 
pital for  the  dangerous  insane,  and  that  he  shall  not  be  discharged 
therefrom  except  by  act  of  the  legislature,  is  unconstitutional,  (p. 
950.) 

INSANE  PERSONS- Habeas  Corpus.— Where  a  person  is  com- 
mitted under  an  invalid  statute  to  the  hospital  for  the  insane,  but 
on  habeas  corpus  it  appears  that  he  is  insane,  the  court  should  direct 
his  retention  for  a  reasonable  time,  to  the  end  that  inquisition  pro- 
ceedings may  be  had  as  prescribed  by  statute,     (p.  951.) 

Land  &  Cowper,  for  the  petitioner. 

415  CONNOR,  J.  The  petition  herein  was  filed  by  E.  M. 
Land  on  behalf  of  Emmett  Boyett  on  the  twenty-eighth  day  of 
September,  1904,  before  his  honor  Judge  Ferguson,  setting  forth 
that  Emmett  Boyett  was  detained  of  his  liberty  by  J.  S.  Mann, 
Esq.,  superintendent  of  the  Hospital  for  the  Dangerous  Insane 
in  the  city  of  Raleigh,  North  Carolina.  That  such  detention 
was  by  virtue  of  an  order  made  by  the  judge  of  the  superior 
court  presiding  at  the  November  term,  1903,  of  Lenoir  county. 
That  at  said  term  said  Boyett,  pursuant  to  indictment  thereto- 
fore found  by  the  grand  jury,  was  put  on  trial  charged  with 
tlie  murder  of  his  wife,  Lena  Boyett.  That  upon  his  arraign- 
ment on  said  indictment  he  pleaded  not  ^^^  guilty  and  was  upon 
such  plea  tried  before  the  court  and  jury.  That  by  the  verdict 
of  the  jury  he  was  acquitted  of  said  charge.     That  to  sustain  his 
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said  plea  he  introduced  evidence  tending  to  show  that  he  was 
insane  at  the  time  he  killed  his  wife,  and  that  it  was  upon  such 
evidence  that  he  relied  for  his  acqliittal.  That  after  said  verdict 
was  returned  by  the  jury  his  honor,  the  judge  presiding,  made 
the  following  order:  "Whereas  Emmett  Boyett  was  indicted  at 
the  above  term  of  the  Lenoir  superior  court  for  the  murder  of 
Lena  Boyett,  his  wife,  and  whereas  upon  trial  of  said  indict- 
ment before  the  petit  jury  duly  impaneled  to  try  the  same 
it  was  admitted  by  the  prisoner's  counsel  that  said  prisoner 
did  kill  his  said  wife  by  shooting  her,  and  whereas  said  coimsel 
pleaded  insanity  as  a  defense  to  said  indictment,  and  whereas 
the  jury  acquitted  the  said  prisoner  on  the  ground  of  insanity,  it 
is  therefore  ordered  and  adjudged  by  the  court  in  the  exercise 
of  its  discretion,  in  accordance  with  section  65,  chapter  1,  of 
the  Acts  of  1899,  that  said  Emmett  Boyett  be  at  once  committed 
to  the  Hospital  for  the  Dangerous  Insane  to  be  kept  in  custody 
therein  as  provided  in  said  section,  and  until  discharged  in  ac- 
cordance with  the  provisions  of  section  67  of  said  act,  or  other- 
wise discharged  according  to  law :  Acts  1899,  c.  1.  The  sheriff 
of  Lenoir  county  is  commanded  at  once  to  deliver  said  prisoner 
to  the  Hospital  for  the  Dangerous  Insane  at  Ealeigh  and  to  the 
authorities  governing  the  same." 

That  no  investigation  has  been  made  for  the  purpose  of  deter- 
mining the  mental  condition  at  any  other  time  than  that  of  the 
homicide.  That  when  the  verdict  was  rendered  and  the  court 
committed  him  to  the  custody  of  the  sheriff  he  moved  the  court 
that  an  inquiry  as  to  his  mental  condition  at  that  time  be  had. 
That  the  court  refused  the  motion  and  made  the  order  set  out 
in  the  record.  Judge  Ferguson  issued  the  writ  of  habeas  corpus 
as  prayed  for.  Pursusmt  ^^'^  thereto  the  officer  in  charge  of  the 
dangerous  insane  produced  the  body  of  the  said  Boyett,  making 
return  to  said  writ  that  the  said  Boyett  was  "confined  in  the 
Hospital  for  the  Criminal  Insane  by  virtue  of  the  order  of  Judge 
Brown,  one  of  the  judges  of  the  superior  court  of  North  Car- 
olina, made  at  the  November  term,  1903,  of  the  superior  court 
of  Lenoir  county,  a  copy  of  which  is  herewith  filed.''  Upon 
the  hearing  before  his  honor  Judge  Ferguson,  a  certified  copy 
of  the  record  in  the  case  of  State  v.  Boyett  in  the  superior  court 
of  Lenoir  county  was  introduced  by  which  the  facts  set  out  in 
the  petition  were  verified.  Dr.  J.  E.  Eogers,  the  physician  in 
charge  of  the  Hospital  for  the  Criminal  Insane  of  this  state, 
filed  an  affidavit  stating  that  he  had  given  careful  examination 
and  study  of  said  Boyett  in  reference  to  his  mental  condition. 
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and  that  in  his  opinion  Boyett  "is  of  sound  mind  and  has  entirely 
recovered  from"  any  mental  derangement  from  which  he  may 
have  suffered  in  the  past."  His  honor  denied  the  motion  that 
Boyett  be  discharged  and  remanded  him  to  the  custody  of  the 
superintendent  of  the  hospital.  From  this  order  the  petitioner 
appealed. 

The  order  committing  the  petitioner  to  the  Hospital  for  the 
Dangerous  Insane  was  made  pursuant  to  the  provision  of  chapter 
1  of  the  Acts  of  1899,  entitled  "An  act  to  revise,  consolidate 
and  amend  the  insanity  laws  of  this  state.*' 

Section  65  provides  that:  "When  any  person  accused  of  the 
crime  of  murder  ....  shall  have  escaped  indictment,  or  shall 
have  been  acquitted  upon  the  trial  upon  the  ground  of  insanity, 
....  the  court  before  which  such  proceedings  are  had  shall  in 
its  discretion  commit  such  person  to  the  Hospital  for  the  Dan- 
gerous Insane  to  be  kept  in  custody  therein  for  treatment  and 
care  as  herein  provided,"  etc. 

Section  67  provides  that :  "No  person  acquitted  of  a  capital 
felony  on  the  ground  of  insanity  and  committed  to  the  Hospital 
for  the  Dangerous  Insane  shall  be  discharged  therefrom  **^®  un- 
less an  act  authorizing  his  discharge  be  passed  by  the  general 
assembly."  Other  provisions  are  made  in  this  section  for  the 
discharge  of  persons  committed  under  section  65  upon  indict^ 
ments  of  lower  grade. 

The  petitioner  concedes  that  the  order  of  committal  made  by 
his  honor  Judge  Brown  is  authorized  by  the  terms  of  the  statute. 
He  attacks  its  validity  upon  the  ground  that  the  statute,  section 
65,  in  conferring  the  power  to  commit  a  person  acquitted  on  the 
grounds  of  insanity  at  the  time  the  act  was  committed,  and  sec- 
tion 67  prescribing  the  only  mode  by  which  he  may  be  released 
from  custody,  violates  both  the  state  and  federal  constitutions, 
in  that — 1.  No  provision  is  made  for  giving  the  person  so  ac- 
quitted notice  or  an  opportunity  to  be  heard,  or  requiring  the 
question  of  his  insanity  at  that  time  to  be  inquired  into.  That 
on  the  contrary  the  court  is  empowered  "in  its  discretion,"  with- 
out any  finding  of  facts  in  respect  to  his  mental  condition,  to 
commit  him  to  the  hospital  for  an  indefinite  period  of  time; 
2.  That  not  only  is  there  an  absence  of  any  provision  by  which 
in  a  judicial  proceeding  his  mental  condition  can  at  any  time 
thereafter  be  inquired  into,  but  by  express  language  he  is  deprived 
of  his  constitutional  right  to  the  writ  of  habeas  corpus  or  any 
other  remedial  writ,  the  sole  power  to  grant  relief  being  con- 
ferred upon  the  legislature. 
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These  contentions,  it  must  be  conceded,  present  serious  ques- 
tions involving  the  liberty  of  the  citizen  and  his  constitutional 
rights.  The  right  and  duty  of  the  state  to  provide  for  the  care 
and  treatment  of  its  insane  with  such  confinement  and  restraint 
of  their  liberty  as  may  be  necessary  for  that  purpose  is  conceded. 
It  is  made  the  duty  of  the  general  assembly  to  do  so:  Const, 
art.  11,  sec.  10.  It  is  also  conceded  that  the  state  may,  pursuant 
to  general  laws,  and  after  proper  judicial  proceedings,  confine 
insane  persons  for  their  ^^^  own  protection  and  that  of  other  per- 
sons. "The  state,  in  respect  to  the  care  of  the  insane,  owes  a  duty 
to  these  unfortunate  people  as  well  as  to  the  public  ....  and 
undoubtedly  Tias  the  right  to  provide  for  the  involuntary  con- 
finement of  the  harmlessly  insane  in  order  that  proper  medical 
treatment  may  be  given  and  a  cure  effected" :  Tiedeman's  Lim- 
itations of  Police  Power,  106,  It  is  also  true  that  to  meet 
sudden  emergencies  and  prevent  either  self-destruction  or  injury 
or  harm  to  other  persons  an  insane  person  may  be  restrained 
temporarily  without  any  adjudication  of  his  insanity.  The 
writers  and  courts  have  not  undertaken  to  define  the  limitations 
of  the  power  which  the  state  has  to  deal  with  these  unfortunate 
people,  except  by  the  announcement  of  general  principles  essen- 
tial to  their  welfare  and  the  protection  of  the  public.  We  do 
not  propose  to  enter  upon  a  discussion  of  this  delicate  subject. 
It  is  discussed  with  ability  by  Mr.  Tiedeman  in  his  work  on 
Limitations  of  Police  Power,  chapter  5 :  See,  also,  Buswell  on 
Insanity,  p.  33.  A  very  different  question  is  presented  when 
the  legislature  undertakes  to  confer  upon  courts  discretionary 
power  to  confine  persons  in  asylums  or  hospitals  and  makes  no 
provision  for  notice  or  adjudication  before  the  order  for  con- 
finement or  for  review  of  such  discretion  after  the  person  is  com- 
mitted. It  is  well  settled  that  a  person  acquitted  by  a  jury 
upon  the  ground  of  insanity  existing  at  the  time  of  the  commis- 
sion of  the  act  is  entitled  to  all  of  the  protection  and  constitu- 
tional rights  as  if  acquitted  upon  any  other  ground.  He  en- 
ters his  plea  and  upon  issue  joined  by  the  state  puts  himself 
upon  his  country.  "It  is  probably  the  rule  of  law  in  every  civ- 
ilized country  that  no  insane  man  can  be  guilty  of  a  crime  and 
hence  cannot  be  punished  for  what  would  otherwise  be  a  crime. 
....  Insanity  when  it  is  proven  to  have  existed  when  the  of- 
fense was  committed,  constitutes  a  good  defense,  and  the  defend- 
ant is  entitled  to  an  acquittal.  If  the  person  is  still  insane,  he 
'****  can  be  confined  in  an  asylum  until  his  mental  health  is  re- 
stored, when  he  will  be  entitled  to  his  release,  like  any  other  in- 
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sane  person":  Tiedeman's  Limitations  of  Police  Power,  110 
Campbell,  J.,  in  Underwood  v.  People,  32  Mich.  1,  20  Am.  Rep. 
633,  says:  "There  can  be  no  reason  to  doubt  the  propriety  of 
making  provision  to  secure  such  unfortunate  persons  protection 
and  care  in  such  a  way  as  to  prevent  them  from  injuring  or  be- 
ing injured  if  they  are  dangerous  or  in  need  of  seclusion.  The 
si  ate  has  an  ultimate  guardianship  over  non  compotes  in  cases 
where  it  is  necessary.  But  inasmuch  as  such  authority  can  only 
exist  over  those  who  are  thus  disqualified,  the  power  of  deter- 
mining their  condition  is  one  of  great  importance  and  one  which 
especially  involves  judicial  oversight.  In  this  country,  where 
all  legislation  must  be  within  constitutional  limits  and  does  not 
reach  the  full  parliamentary  range,  private  liberty  can  never  be 
subjected  to  the  mere  discretion  of  any  person.     No  one  can  be 

deprived  of  his  liberty  without  due  process  of  law But 

a  more  serious  difficulty  is  in  the  nature  of  the  proceedings 
themselves.  In  the  first  place,  the  prisoner  is  sent  into  confine- 
ment without  any  legal  investigation  into  his  mental  condition 
at  that  time,  when  he  may  be  perfectly  safe  and  when,  having 
been  acquitted,  he  is  entitled  to  all  the  privileges  of  an  innocent 

man Neither  judge  nor  expert  has  any  power  under  our 

constitution  to  select  his  own  means  and  process  of  inquiry  and 
pass  ex  parte  upon  the  liberty  of  citizens" :  Dowdell,  Petitioner, 
169  Mass.  387,  61  Am.  St.  Rep.  290,  47  N.  E.  1033 ;  In  re  Lam- 
bert, 134  Cal.  626,  86  Am.  St.  Rep.  296,  66  Pac.  851,  55  L.  R.  A. 
•  856,  it  is  said :  "An  order  for  the  commitment  of  a  person  to  an 
insane  hospital  is  essentially  a  judgment  by  which  he  is  deprived 
of  his  liberty,  and  it  is  a  cardinal  principle  of  English  jurispru- 
dence that  before  any  judgment  can  be  pronounced  against  a  per- 
son there  must  have  been  a  trial  of  the  issue  upon  which  the  judg- 
ment is  given."  In  State  v.  Billings,  55  Minn.  467,  43  Am.  St. 
*=^i  Rep.  525,  57  N.  W.  206,  the  court  says :  "While  the  state 
should  take  charge  of  such  imfortunates  as  are  dangerous  to  them- 
selves and  to  others,  not  only  for  the  safety  of  the  public,  but  for 
their  own  amelioration,  due  regard  must  be  had  to  the  forms  of 
law  and  to  personal  rights.  To  the  person  charged  with  being  in- 
sane to  a  degree  requiring  the  interposition  of  the  authorities  and 
the  restraint  provided  for,  there  must  be  given  notice  of  the  pro- 
ceeding and  also  an  opportunity  to  be  heard  in  the  tribunal 
which  is  to  pass  judgment  upon  his  right  to  his  personal  lib- 
erty in  the  future."  The  statute  under  which  the  defendant 
was  committed  to  an  asylum  in  that  case  was  in  several  respects 
similar  to  ours.     The  court  declared  it  void.     It  is  true  that  it 
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is  provided  that  the  person  acquitted  is  to  be  kept  in  "custody 
for  treatment  and  cure.*'  The  fatal  infirmity  in  the  statute  ia 
that  the  power  to  commit  is  vested  in  the  court  to  be  exercised 
"in  its  discretion.*'  No  provision  is  made  for  notifying  the 
person  whose  liberty  is  involved,  nor  is  the  court  required  to 
make  any  investigation  either  by  itself  by  the  examination  of 
witnesses,  by  calling  to  its  aid  medical  experts  or  otherwise. 
The  order  of  his  honor  expressly  recites  in  the  language  of  the 
act  that:  "It  is  therefore  ordered  and  adjudged  by  the  court 
in  the  exercise  of  its  discretion."  We  approve  the  language  of 
the  court  in  People  v.  St.  Saviour's  Sanitarium,  34  App.  Div, 
363,  56  N.  Y.  Supp.  431 :  "No  matter  what  may  be  the  ostensible 
or  real  purpose  in  restraining  a  person  of  his  liberty,  whether  it  is 
to  pimish  for  an  offense  against  the  law  or  to  protect  the  person 
from  himself  or  the  community  from  apprehended  acts,  such 
restraint  cannot  be  made  permanent  or  of  long  continuance  un- 
less by  due  process  of  law."  It  is  not  necessary  to  discuss  the 
question  what  is  "due  process  of  law,"  or  to  adopt  any  of  the 
various  definitions  thereof;  there  is  here,  in  no  possible  aspect, 
anything  approaching  the  essential  requirements  of  due  process 
of  law.  An  examination  of  the  testimony  in  '*^^  the  case  sent 
up  as  a  part  of  the  record,  and  his  honoris  remarks  to  the  jury 
show  that  he  strongly  and  properly  disapproved  of  the  verdict. 
We  are  quite  sure  that  his  honor,  in  strict  compliance  with  the 
statute,  exercised  a  sound  discretion,  but  the  difficulty  lies  in 
the  fatal  infirmity  of  the  statute.  As  is  well  said,  "The  con- 
stitutional validity  of  law  is  to  be  tested  not  by  what  has  been 
done  under  it,  but  by  what  may,  by  its  authority,  be  done.  The 
legislature  may  prescribe  the  kind  of  notice  and  the  mode  in 
which  it  shall  be  given,  but  it  cannot  dispense  with  all  notice" : 
Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am.  Eep.  289.  Doubtless 
the  legislature  in  its  effort  to  deal  with  a  difficult  and  embar- 
rassing condition  existing  in  the  state  respecting  the  care  for  that 
class  of  persons  called  criminal  insane,  and  looking  to  legislation 
in  other  states  upon  the  subject,  enacted  the  statute  without 
due  regard  to  the  constitutional  limitations  upon  its  power. 
The  court,  in  Underwood  v.  People,  32  Mich.  1,  20  Am.  Bep. 
633,  thus  accounts  for  a  similar  statute  enacted  by  the  general 
assembly  of  Michigan :  "It  is  a  result  of  the  dangers  which  have 
been  multiplied  by  the  absurd  lengths  to  which  the  defense  of 
insanity  has  been  allowed  to  go  under  the  fanciful  theories  of 

incompetent   and   dogmatic  witnesses No   doubt   many 

criminals  have  escaped  justice  by  the  "weight  foolishly  given  by 
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credulous  jurors  to  evidence  which  their  common  sense  should 
have  disregarded.  But  the  remedy  is  to  be  sought  by  correct- 
ing false  notions  and  not  by  destroying  the  safeguards  of  pri- 
vate liberi;y.''  It  may  be  that  the  wisdom  of  the  legislature 
will  find,  within  constitutional  limitations,  a  remedy  for  the 
objectionable  features  of  the  statute.  We  do  not  wish  to  be  un- 
derstood as  saying  that  a  person  acquitted  of  a  grave  crime  upon 
the  ground  of  insanity  may  not  be  detained  for  a  reasonable 
time,  so  that  by  some  appropriate  proceedings  the  condition  of 
his  mind  may,  either  under  the  direction  of  the  judge  presiding 
or  some  other  judicial  officer,  or  commission,  ^^^  be  examined 
into  for  the  purpose  of  ascertaining  whether  his  own  safety  and 
that  of  other  persons,  or  the  public  generally,  requires  that  he 
be  committed  to  the  hospital  for  treatment  and  care.  It  is  well 
settled  that  it  is  not  necessary  that  a  jury  trial  be  had — ^it  is 
sufficient  if  the  inquiry  be  had  in  some  way  by  some  tribunal 
conforming  to  the  constitutional  requirement  of  due  process 
of  law:  Black  Hawk  County  v.  Springer,  58  Iowa,  417,  10  N. 
W.  791;  16  Am.  &  Eng.  Ency.  of  Law,  599;  Nobles  v.  Georgia, 
168  U.  S.  398,  18  Sup.  Ct.  Eep.  87,  42  L.  ed.  515.  There  is, 
however,  another  and  equally  fatal  objection  to  the  statute. 
Section  67  provides  that  a  person  acquitted  of  a  capital  felony 
and  committed  to  the  hospital  cannot  be  released  except  by  an 
act  of  the  legislature.  It  is  a  fundamental  principle  that  every 
person  restrained  of  his  liberty  is  entitled  to  have  the  cause  of 
such  restraint  inquired  into  by  a  judicial  officer.  The  judicial 
department  of  the  government  cannot  by  any  legislation  be  de- 
prived of  this  power  or  relieved  of  this  duty.  It  must  afford 
to  every  citizen  a  prompt,  complete  and  adequate  remedy  by  due 
process  for  every  unlawful  injury  to  his  person  or  property. 
This  is  absolutely  essential  to  a  constitutional  government.  The 
legislature  may  make  laws,  prescribe  rules  of  action  and  provide 
remedies  not  provided  by  the  constitution,  the  judiciary  alone 
can  administer  the  remedy.  It  is  inconceivable  to  the  mind  of 
an  American  citizen  at  all  familiar  with  the  fundamental  prin- 
ciples of  our  system  of  government  how  it  can  be  possible  that 
a  person  restrained  of  his  liberty  must  await  the  action  of  the 
legislature  before  he  can  have  the  cause  thereof  inquired  into. 

In  Doyle,  Petitioner,  16  E.  I.  537,  27  Am.  St.  Eep.  75,  18  AtL 
159,  5  L.  E.  A.  359,  the  court  held  that  a  statute  which  per- 
mitted a  person  to  be  committed  to  an  insane  asylum  and  de- 
tained until  discharged  by  a  commission  appointed  by  a  justice 
of  the  supreme  court  was  invalid.     The  principle  upon  which 
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the  decision  is  based  is  thus  stated:  "Such  commission, 
^^^  however,  is  to  be  appointed  not  at  the  instance  of  the  person 

confined,  but  only  on  application  of  some  other  person 

Inasmuch  as  the  person  confined  cannot  himself  initiate  the 
proceeding  or  take  any  part  in  it  when  initiated  by  another, 
'the  effect  of  tlie  act  is  to  deprive  the  person  of  his  liberty  with- 
out due  process  of  law/  Notwithstanding  the  express  provi- 
sions of  the  act,  the  court  granted  the  writ  of  habeas  corpus/* 
The  supreme  court  of  Michigan,  commenting  upon  a  somewhat 
similar  statute,  says:  "It  practically  leaves  the  liberty  of  the 
person  confined  to  depend  upon  the  uncontrolled  pleasure  of 
the  inspectors."  It  will  be  observed  that  no  duty  is  imposed 
upon  the  legislature  to  inquire  into  the  mental  condition  of 
persons  confined  under  the  statute,  or  to  take  any  notice  of  or 
action  in  regard  to  them.  Wliile  this  provision  is  invalid,  and 
does  not  prevent  the  application  for  or  relieve  the  judge  of  the 
duty  to  issue  the  writ  of  habeas  corpus  for  the  purpose  of  in- 
quiring into  the  cause  of  the  detention  of  the  petitioner,  it  does 
not  follow  that  he  would  be  entitled  to  his  discharge  if  com- 
mitted in  accordance  with  a  valid  law.  Notwithstanding  the 
invalidity  of  the  statute  under  which  the  petitioner  is  com- 
mitted, if  it  appeared  from  the  return  of  the  superintendent  of 
the  hospital,  or  the  evidence  before  the  judge  hearing  the  cause 
upon  the  return  of  the  writ,  that  the  petitioner  was  then  insane 
and  that  he  was  a  fit  subject  for  restraint  in  the  asylum  or  hos- 
pital, it  would  be  his  duty  to  direct  his  detention  for  a  reason- 
able time  to  the  end  that  proceedings  should  be  had  before  the 
clerk  of  the  superior  court  as  prescribed  by  section  15,  chapter  1, 
of  the  Acts  of  1899.  Whatever  power  the  courts  may  have  pos- 
sessed to  deal  with  insane  persons  under  their  general  chan- 
cery jurisdiction  is  now  regulated  by  statute,  and  we  find  no 
authority  for  the  admission  of  insane  persons  into  state  hospi- 
tals otlierwise  than  as  prescribed  by  the  statute.  There  can  be 
no  doubt  of  the  duty  and  power  of  the  court  to  *^*  issue  the 
writ  of  habeas  corpus  when  applied  for  in  accordance  with  stat- 
utory provisions:  Buswell  on  Insanity,  30;  Palmer  v.  Judge, 
83  Mich.  538,  47  N.  W.  355;  Le  Donne,  Petitioner,  173  Mass. 
550,  54  N.  E.  244.  The  judge  does  not  find  any  fact  in  regard 
to  the  mental  condition  of  the  petitioner  at  this  time.  He 
sends  to  this  court  the  affidavit  of  Dr.  Rogers,  the  physician  in 
charge  of  the  Hospital  for  the  Dangerous  Insane,  in  which  he 
eays  that  he  has  made  a  careful  study  and  examination  of  the 
l^etitioner,  and  that  in  his  opinion  he  is  now  sane.     In  this  con- 
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dition  of  the  record  the  cause  should  be  remanded  to  his  honor 
Judge  Ferguson  with  direction  to  ascertain  the  mental  condition 
at  this  time  of  the  petitioner.  If  he  shall  find  upon  an  examina- 
tion that  his  mental  condition  is  such  that  he  should  be  con- 
fined in  the  hospital,  he  will  certify  the  same  to  the  clerk  of  the 
superior  court  of  Lenoir  county,  who  will  proceed,  after  notice 
to  the  petitioner  and  inquiry  made  as  provided  by  section  15, 
chapter  1  of  the  Acts  of  1899,  to  make  such  orders  as  shall  be 
proper  in  the  premises.  Buswell  on  Insanity  says:  "In  cases 
where  a  person,  whether  sane  or  insane,  is  detained  or  confined 
as  a  lunatic  without  authority  of  law,  it  appears  that  such  per- 
son is  entitled  to  be  brought  into  court  upon  a  writ  of  habeas 
corpus  in  order  that  the  question  of  the  legality  of  his  deten- 
tion may  be  inquired  into.  But  it  is  necessary  that  the  affidavit 
should  show  that  the  detained  person  is  not  a  dangerous  luna- 
tic and  that  he  is  in  a  fit  state  to  be  removed,  and  the  court 
may,  if  necessary,  enlarge  the  time  for  making  the  return."  If 
his  honor  shall  find  it  more  convenient,  he  may  transfer  the 
cause  to  the  judge  holding  the  courts  of  the  district,  who  will 
proceed  in  the  cause  as  herein  directed.  Let  this  order  be  cer- 
tified to  Judge  Ferguson  and  to  J.  S.  Mann,  Esq.,  superintendent 
of  the  Hospital  for  the  Dangerous  Insane. 
Kemanded  to  judge  for  further  findings. 


Due  Process  of  the  Law  as  applied  to  insane  persons  is  the  subject 
of  a  note  to  State  v.  Billings,  43  Am.  St.  Eep.  531-541.  See,  too, 
the  subsequent  cases  of  Dowdell,  Petitioner,  169  Mass.  387,  61 
Am.  St.  Eep.  290;  In  re  Lambert,  134  Cal.  626,  86  Am.  St.  Eep.  296. 
A  statute  somewhat  similar  to  the  one  involved  in  the  principal  case 
is  declared  unconstitutional  in  Underwood  v.  People,  32  Mich.  1,  20 
Am.  Eep.  633. 


OWEN  V.  MERONEY. 

[136  N.  C.  475,  48  S.  E.  821,] 

ONE  FARTNEK  may  Maintain  an  Action  Against  Another  for 
failing  to  comply  with  the  partnership  agreement,     (p.  954.) 

R.  L.  Wright,  Walser  &  Walser  and  G.  W.  Garland,  for  the 
plaintiff. 

Overman  &  Gregory,  T.  F.  Kluttz  and  L.  H.  Clement,  for 
the  defendant. 
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^''^  CLAKK,  C.  J.  This  was  a  civil  action  commenced  by 
plaintiff  against  defendant  to  recover  damages  for  defendant's 
failure  to  carry  out  and  comply  with  his  part  of  a  contract  as 
a  condition  precedent  to  the  formation  of  a  partnership.  The 
complaint  alleges  that  in  the  year  1900  plaintiff  was  engaged  in 
running  and  operating  a  mill  in  Davidson  county,  and  defend- 
ant owned  a  mill-site  in  Eowan  county  known  as  the  St.  John 
Mill  property,  and  defendant  realizing  that  plaintiff  was  an  ex- 
pert millman  went  to  him  and  made  him  a  proposition  that  if  he 
would  dispose  of  his  mill  property  in  Davidson  county  and  go 
in  with  him  and  operate  a  mill  in  Eowan  county,  that  he 
(defendant)  as  a  condition  precedent,  and  an  inducement  for 
him  to  become  his  partner,  would  put  in  a, dam  and  wire  ferry 
across  the  river,  repair  the  road  leading  to  the  mill  and  furnish 
all  the  necessary  money,  except  fifteen  hundred  dollars, 
to  equip  said  mill  with  up-to-date  machinery  and  run  it 
to  its  capacity,  and  buy  and  carry  a  complete  stock  of  flour, 
mejil,  grain,  etc.  But  that  after  defendant  had  gotten  all  of 
plaintiff's  money  he  refused  to  comply  with  or  carry  out  his 
part  of  said  agreement.  That  after  defendant  had  failed  and 
refused  to  comply  with  his  part  of  said  agreement,  the  mill- 
ing business  they  had  anticipated  doing  and  operating  be- 
came a  failure,  and  plaintiff's  fifteen  hundred  dollars  he 
invested  therein  ^'^^  became  a  loss,  whereas  if  defendant  had 
complied  with  his  part  of  said  agreement,  as  a  condition  pre- 
cedent to  the  formation  of  the  partnership,  said  milling  busi- 
ness would  have  been  a  success  and  plaintiff  would  not  have 
been  damaged.     Plaintiff  appealed  from  the  judgment  rendered. 

The  record  states  that  "the  defendant  moves  to  dismiss  the 
action  because  he  says  that  this  is  an  action  at  law  by  one  part- 
ner against  his  copartner,  as  appears  upon  the  face  of  the 
pleadings.  The  court  being  of  opinion  that  the  action  cannot  be 
maintained  in  this  form  dismissed  the  action."  The  plaintiff 
appealed.  It  has  been  more  than  a  generation  since  we  abolished 
by  constitutional  provision  (article  4,  section  1)  "the  distinc- 
tions between  actions  at  law  and  suits  in  equity,  and  the  forms 
of  all  such  actions  and  suits,"  and  it  is  a  recurrence  to  a  pro- 
cedure familiar  only  to  the  lawyers  of  a  former  generation  to 
hold  that  an  action  "cannot  be  maintained  in  this  form." 
There  are  but  two  grounds  now  known  to  dismiss  at  this  stage, 
1.  e.,  either  that  the  court  has  no  jurisdiction  or  that  the  com- 
plaint does  not  state  a  cause  of  action.  We  give  the  defendant 
the  benefit  of  translating  the  ground  of  his  motion  into  the 
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latter  objection,  which  is  one  "of  substance  and  not  of  form," 
that  an  action  cannot  be  maintained  by  one  partner  against 
another  for  a  partial  accounting,  but  he  must  either  sue  for  a 
complete  settlement  and  winding  up  of  the  partnership  matters, 
or  to  recover  a  balance  struck  and  agreed  upon  between  them. 

Thus  understood,  this  is  a  correct  statement  of  the  general 
'*'''  rule:  2  Lawson's  Rights  and  Remedies,  sec.  681.  cited  by 
defendant;  but  it  has  no  application  to  this  case,  which  comes 
within  the  exceptions  stated  in  that  section.  This  is  not  an 
action  for  a  partial  adjustment  and  statement  of  partnership 
dealings,  but  it  is  an  action  to  recover  damages  because  the  de- 
fendant refused  and  failed  to  comply  with  his  preliminary 
agreement  and  the  terms  upon  which  the  partnership  was 
to  be  formed;  ancl  if  said  partnership  was  formed,  then 
for  damages  because  the  defendant  failed  to  do  and  per- 
form what  he  agreed  to  do  before  it  was  formed.  An  ac- 
tion "may  be  maintained  by  one  partner  against  another 
partner  in  the  same  firm,  upon  the  expressed  promise  made  be- 
fore the  commencement  of  the  partnership  in  respect  to  advances 
to  be  made  to  constitute  the  capital  of  the  company  for  the  pur- 
pose of  carrying  on  the  partnership":  Currier  v.  Webster,  45 
X.  H.  226 ;  Hill  v.  Palmer,  56  Wis.  123,  43  Am.  Rep.  703,  14 
X.  W.  20;  Smith  v.  Kemp,  92  Mich.  357,  52  N.  W.  639;  Bull 
V.  Coe,  77  Cal.  54,  11  Am.  St.  Rep.  235,  18  Pac.  808;  Ellison 
V.  Chapman,  7  Blackf.  (Ind.)  224;  George  on  Partnership,  320, 
321.  "A  suit  by  a  partner  against  his  copartner  upon  a  claim 
not  founded  on  the  plaintiff's  interest  in  the  partnership  assets, 
but  arising  from  a  direct  violation  of  the  articles  of  agreement 
of  copartnership,  need  not  be  delayed  for  the  taking  of  an  ac- 
count of  the  partnership":  George  on  Partnership,  ,322;  and 
numerous  cases  cited  in  note  68. 

The  general  rule  that  one  partner  cannot  sue  another  ex- 
cept to  wind  up  tiie  business  or  to  recover  a  balance  due  by  the 
settlement,  with  some  of  the  exceptions  to  that  rule,  is  stated 
in  Newby  v.  Harrell,  99  N.  C.  149,  6  Am.  St.  Rep.  503,  5  S.  E. 
284.     This  case  presents  another  exception. 

A  cause  of  action  for  the  recovery  of  damages  is  stated  in 
the  complaint.  "When  one  violates  his  contract  he  is  liable 
for  such  damages  as  are  caused  by  its  breach,  or  such  as  being 
incidental  to  the  act  of  omission  or  commission,  as  a  natural 
*''®  consequence  thereof,  as  may  reasonably  be  presumed  to  have 
been  in  the  contemplation  of  the  parties  when  the  contract  was 
made":  Spencer  v.  Hamilton,  113  N".  C.    50,  37  Am.  St.  Rep. 
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611,  18  S.  E.  167.  "Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damages  which  the  other 
party  ought  to  receive  in  respect  of  such  breach  of  contract 
should  be  such  as  may  fairly  and  reasonably  be  considered, 
either  arising  naturally,  that  is,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it'^:  Herring  v.  Armwood,  130  N".  C.  180, 
41  S.  E.  96,  57  L.  R.  A.  958 ;  Pender  Lumber  Co.  v.  Wilming- 
ton Iron  Works,  130  N.  C.  587,  41  S.  E.  797;  Mace  v.  Ramsey, 
74  N.  C.  11.  The  application  of  these  principles  to  the  facts 
of  this  case,  as  they  may  prove  to  be,  is  a  matter  for  considera- 
tion upon  the  trial. 

The  judgment  dismissing  the  action  is  reversed. 


That  One  Partner  may  maintain  an  action  against  his  copartner 
for  a  breach  of  his  agreement,  see  George  v.  Benjamin,  100  Wia. 
622,  69  Am.  St.  Eep.  963. 


GREEN  v.  TELEGRAPH  COMPANY. 

[136  N.  C.  489,  49  S.  E.  165.] 

TELEGRAPH  COMPANY.— The  Failure  of  a  Telegraph  com- 
pany promptly  and  correctly  to  transmit  and  deliver  a  message  is  a 
breach  of  a  public  duty  imposed  by  operation  of  law.     (p.  958.) 

TELEGEAPH  COMPANY— Damages  for  Mutual  Anguish.— If 
a  telegraph  company  fails  promptly  to  deliver  a  message,  as  a  result 
of  which  the  addressee  is  not  at  the  depot  to  meet  a  girl  of  sixteen 
years  of  age  on  her  arrival  at  midnight,  and  it  becomes  necessary  for 
her  to  ride  in  a  carriage  with  an  unknown  driver  two  miles  to  her 
destination,  she  may  recover  damages  for  her  mental  suffering,  (pp. 
958,  959.) 

TELEGEAPH  COMPANY.— Damages  for  Mental  Suflfering  may 
be  recovered  for  a  failure  promptly  to  deliver  a  telegram,  in  other 
cases  than  those  relating  to  sickness  or  death,     (p.  961.) 

TELEGEAPH  COMPANY.— Damages  for  Mental  Suffering  may 
be  recovered  for  a  failure  promptly  to  deliver  a  telegram,  although 
there  is  an  absence  of  physical  pain.     (p.  965.) 

Day  &  Bell,  Murrey  Allen   and  W.  E.  Daniel,  for  the  plain- 
tiff. 

F.  H.  Busbee  &  Son  and  R.  C.  Strong,  for  the  defendant. 
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^s®  DOUGLAS,  J.  The  material  facts  are  thus  briefly 
stated  by  the  defendant:  This  is  the  plaintiff's  appeal  from  a 
judgment  sustaining  the  defendant's  demurrer.  The  complaint 
states  that  the  plaintiff  was  a  girl  of  sixteen,  living  in  Weldon, 
the  daughter  of  Isaac  E.  Green;  that  the  defendant  telegraph 
company  maintained  offices  at  Weldon  and  Columbia,  and  on 
September  23,  1903,  she  left  Weldon  to  go  to  Spartanburg, 
South  Carolina,  via  Columbia,  and  that  it  was  necessary  for  her 
to  remain  over  in  Columbia  during  the  night.  That  the  agent 
of  the  defendant  company  at  Weldon  was  acquainted  with  the 
young  lady  and  her  father,  and  the  father  informed  the  agent 
that  he  greatly  desired  some  one  to  meet  his  daughter  in  Co- 
lumbia. That  immediately  after  the  train  on  which  the  young 
lady  was  traveling  left  Welton,  her  father.  Dr.  Green,  delivered 
the  following  message  to  the  defendant's  agent  in  Weldon,  di- 
rected to  "Mrs.  Jno.  B.  Lee,  2010  Main  street,  Columbia,  S. 

"Willie  leaves  here  on  Coast  Line  train  39  to-day.  Meet 
her. 

(Signed)  "L  E.  GREEN." 

490  rpjjjg  jnessage  was  taken  as  addressed  to  "Mrs.  Knoblee, 
2010  Main  street,"  and  was  not  delivered  until  the  next  morn- 
ing, when  Mrs.  John  B.  Lee  inquired  for  it  at  the  telegraph 
office  at  Columbia. 

The  plaintiff,  Miss  Willie  Green,  arrived  in  Columbia  about 
12  o'clock  the  same  night,  and  found  no  one  to  meet  her.  She 
was  naturally  disturbed  and  anxious;  the  conductor  put  her  in 
charge  of  the  colored  matron  at  the  station  in  Columbia,  the 
matron  secured  a  hack,  and  after  some  delay  she  was  driven 
to  the  house  of  her  friend,  Mrs.  Lee ;  that  by  reason  of  this  neg- 
ligence upon  the  part  of  the  defendant  the  plaintiff  suffered 
mental  anguish. 

Upon  this  the  defendant  demurred  to  the  complaint,  for  that 
it  did  not  state  facts  sufficient  to  constitute  the  cause  of  action, 
which,  under  the  circumstances  set  forth,  entitled  the  plain- 
tiff to  recover  damages  for  so-called  mental  anguish,  and  that 
the  disappointment  and  annoyance  which  the  plaintiff  calls 
mental  anguish,  arising  under  the  circumstances  set  out  in  the 
complaint,  is  not  a  legal  ground  for  damages  for  mental  an- 
guish. His  honor  sustained  the  demurrer,  and  the  plaintiff  ap- 
pealed. 

The  defendant  in  its  brief  thus  states  the  question  intended 
to  be  presented:  "This  case  baldly  presents  the  question,  which 
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it  has  been  apparent  would  soon  arise,  whether  the  barriers  are 
to  be  thrown  down  and  every  disappointment,  annoyance  or 
vexation  which  may  arise  from  a  delay  or  a  misdirected  tele- 
gram can  be  the  subject  of  an  action  for  mental  anguish.  In 
other  words,  whether  any  annoyance,  disappointment,  vexation 
or  '*®*  anxiety  on  account  of  a  missing  friend  at  the  station, 
or  from  other  cause,  can  be  dignified  by  the  name  of  mental  an- 
guish, and  adjudged  to  rank  in  the  same  class  with  the  poignant 
grief  arising  from  a  failure  to  reach  the  bedside  of  a  dying  wife 
in  time  to  receive  her  last  adieus." 

We  are  fully  aware  of  the  importance  of  the  question  thus 
presented,  and  have  given  it  the  careful  consideration  which  it 
deserves.  We  do  not  desire  to  impose  any  additional  burdens 
upon  telegraph  companies  or  require  any  unnecessary  restric- 
tions; but  we  cannot  ignore  the  essential  purposes  of  their  cre- 
ation. A  telegraph  company  is  a  quasi  public  corporation — 
private  in  the  ownership  of  its  stock,  but  public  in  the  nature 
of  its  duties.  It  has  all  the  powers  of  a  private  corporation, 
such  as  a  separate  legal  existence,  perpetual  succession  and  free- 
dom from  individual  liability;  and  possesses  also,  in  addition 
thereto,  the  extraordinary  privileges  which  under  our  constitu- 
tion can  be  exercised  only  by  such  corporations  as  are  organized 
for  a  public  purpose,  and  then  only  when  necessarj'  for  the 
proper  fulfillment  of  such  purpose.  Among  the  extraordinary 
privileges  enjo3'ed  by  such  corporations  is  the  condemnation  of 
private  property,  which  can  never  be  taken  for  a  private  purpose. 
The  acceptance  of  such  privileges  at  once  fixes  upon  the  cor- 
poration the  indelible  impress  of  a  public  use.  A  telegraph 
company  is  essentially  public  in  its  duties.  Without  such  pub- 
lic duties  there  would  be  neither  reason  for  its  creation  nor 
excuse  for  its  continued  existence.  In  fact,  being  the  comple- 
ment of  the  postal  service,  it  is  one  of  those  great  public  agen- 
cies so  important  in  its  nature  and  far-reaching  in  its  applica- 
tion that  some  of  our  wisest  statesmen  have  deemed  its  con- 
tinued ownership  in  private  hands  a  menace  to  public  inter- 
ests. Hence  it  follows,  both  upon  reason  and  authority,  that 
the  failure  of  a  telegraph  company  to  promptly  and  correctly 
transmit  and  deliver  a  message  received  by  it  is  a  breach  of 
****  a  public  duty  imposed  by  operation  of  law.  In  the  words 
of  a  great  English  judge:  "A  breach  of  this  duty  is  a  breach  of 
the  law,  and  for  this  breach  an  action  lies,  founded  on  the 
common  law,  which  action  wants  not  the  aid  of  a  contract  to 
support  it"    This  has  been    expressly   held  by  this    court  in 
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Cashion  v.  Western  Union  Tel.  Co.,  124  N.  C.  459,  32  S.  E. 
74a,  45  L.  R.  A.  160,  Landie  v.  Western  Union  Tel.  Co.,  124 
N.  C.  528,  32  S.  E.  886.  and  Cogdell  v.  Western  Union  Tel. 
Co.,  135  N.  C.  431,  47  S.  E.  490.  The  demurrer  admits  all 
the  facts  alleged  in  the  complaint  construed  in  the  light  most 
favorable  to  the  plaintiff.  It  is  therefore  admitted  that  the 
message  was  received  by  the  defendant  and  not  delivered  until 
the  following  day  when  called  for  by  the  sendee.  This  of  it- 
self raises  the  presumption  of  negligence:  Sherrill  v.  Western 
Union  Tel.  Co.,  116  N.  C.  655,  21  S.  E.  429;  Hendricks  v. 
Western  Union  Tel.  Co.,  126  N.  C.  304,  78  Am.  St.  Rep.  658, 
35  S.  E.  543;  Landie  v.  Western  Union  Tel.  Co.,  126  N.  C. 
431,  78  Am.  St.  Rep.  668,  35  S.  E.  810;  Rosser  v.  Western 
Union  Tel.  Co.,  130  N.  C.  251,  41  S.  E.  378;  Hunter  v.  West- 
em  Union  Tel.  Co.,  130  N.  C.  602,  41  S.  E.  796;  Cogdell  v. 
Western  Union  Tel.  Co.,  135  N.  C.  431,  47  S.  E.  490.  Aside 
from  this  presumption  we  think  the  facts  alleged  clearly  tend 
to  prove  negligence  on  the  part  of  the  defendant.  The  tele- 
(gram  was  addressed  to  Mrs.  John  B.  Lee,  2010  Main  street. 
The  name  of  the  sendee  was  changed  in  transmission  to  Mr&. 
Knoblee.  The  defendant  urges  in  excuse  for  such  negligence 
the  similarity  between  the  telegraphic  J  and  K.  This  is  no 
legal  excuse:  Cogdell  v.  Western  Union  Tel.  Co.,  135  N.  C.  431, 
47  S.  E.  490.  If  the  defendant  adopts  a  code  intrinsically  li- 
able to  such  mistakes  it  should  exercise  the  greater  care  in  pre- 
venting them.  The  defendant's  agents  could  at  least  have  in- 
quired at  the  street  address  given  in  the  telegram.  Such  in- 
quiry would  doubtless  have  resulted  in  ascertaining  the  identity 
of  the"  sendee.  Such  was  the  result  when  Mrs.  Lee  called  for 
the  telejgram  on  the  following  day.  The  plaintiff  alleges  that 
she  suffered  mental  anguish,  and  this  is  also  admitted  by  the 
nonsuit.  Aside  from  this,  we  think  the  circumstances  in  which 
she  was  placed  may  well  have  caused  it.  '*®^  A  girL  sixteen 
years  of  age  finds  herself  after  midnight  in  a  strange  city,  rid- 
ing two  miles  in  a  carriage  with  an  unknown  driver.  It  is 
true  she  suffered  no  insult  or  physical  injury,  but  the  question 
is  what  would  be  the  natural  effect  upon  the  mind  and  nervous 
system  of  a  child  of  her  age.  Nature  offers  no  flower  more  ten- 
der or  more  fair  than  budding  womanhood,  and  around  it  every 
protection  will  be  thrown  by  the  hand  of  the  law.  The  de- 
fendant was  informed  of  the  full  purpose  of  the  telegram 
and  the  importance  of  its  immediate  delivery.  It,  therefore, 
remains  only  to  consider  whether,  under  the  admitted  facts,  the 
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plaintiff  is  entitled  to  recover  compensatory  damages  for  the 
mental  anguish  she  may  have  suffered  as  the  direct  result  of 
the  defendant's  negligence.  We  see  no  reason  why  she  cannot, 
and  we  find  no  authority  in  this  state  to  the  contrary. 

It  is  said  by  the  defendant  that:  "It  does  not  require  to  be 
pointed  out  that  if  the  barriers  are  once  thrown  down,  and 
the  disappointment,  annoyance  or  unnecessary  alarm  occa- 
sioned by  a  delayed  telegram  shall  be  allowed  to  be  the  subject 
of  damages,  every  barrier  which  the  law  has  erected  in  the 
limitation  of  actions  for  damages  will  be  thrown  down  and 
the  waters  will  be  out  in  deluge."  We  do  not  think  that  any 
such  result  will  follow  our  decision  in  this  case;  but  such  a 
possibility  should  not  deter  us  from  giving  to  the  plaintiff  the 
full  measure  of  justice  to  which  she  is  entitled.  The  defendant 
in  its  brief  quotes  the  following  extract  from  the  decision  of 
this  court  in  Chappell  v.  Ellis,  123  N.  C.  263,  68  Am.  St.  Eep. 
822,  31  S.  E.  709,  which  we  may  here  repeat:  "But  it  is  urged 
that  the  principle  of  the  Cashion  case,  if  carried  to  its  fullest 
extent,  would  directly  lead  to  the  recovery  of  damages  for  all 
kinds  of  mental  suffering.  It  may  be,  but  we  feel  compelled 
to  carry  out  a  principle  only  to  its  necessary  and  logical  results, 
and  not  to  its  farthest  theoretical  limit  in  disregard  of  other 

essential    principles We  do    not  ^^^  feel    at   liberty  to 

adopt  any  one  principle  as  the  sole  guide  of  our  decisions  and 
to  carry  it  out  to  extreme  and  dangerous  limits,  regardless  of 
other  great  principles  of  justice  and  of  law  so  firmly  established 
by  reason  and  precedent."  As  we  have  already  said,  we  are  now 
considering  the  question  of  damages  resulting  from  the  breach 
of  a  public  duty  by  a  quasi  public  corporation.  How  far  this 
principle  may  in  the  future  be  extended  to  other  corporations 
or  to  other  circumstances  we  cannot  tell;  and  in  the  absence 
of  any  matter  before  us  involving  its  further  consideration,  we 
have  neither  the  right  nor  the  wish  to  limit  or  extend  its  ap- 
plication as  a  pure  matter  of  legal  speculation.  As  the  cases 
come  up  we  will  decide  them  as  best  we  may.  In  the  meantime 
we  will  try  to  confine  our  opinion  to  the  facts  of  this  case  and 
others  identical  therewith.  We  may,  however,  say  that  there 
seems  a  material  difference  between  an  incidental  tort  by  an 
individual  or  a  private  corporation  and  the  breach  by  a  quasi 
public  corporation  of  a  public  duty  relating  to  the  essential 
object  of  its  creation.  The  exact  nature  of  this  difference  it  is 
difficult  and  at  present  unnecessary  to  determine. 

It  is  true  no  case  has  been  called  to  our  attention  in  which 
this  court  has  allowed  damages    for    mental  anguish    arising 
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from  the  failure  to  deliver  a  telegram  except  in  cases  relating 
to  sickness  or  death.  On  the  other  hand,  we  are  not  aware 
of  any  case  in  which  this  court  has  drawn  any  such  distinc- 
tion either  in  the  allowance  or  disallowance  of  damages.  The 
nearest  approach  to  any  such  limitation  that  the  diligence  of  the 
learned  counsel  for  the  defense,  aided  by  our  own  research, 
has  been  able  to  find  is  Chappell  v.  Ellis,  123  N.  C.  259,  68 
Am.  St.  Rep,  832,  31  S.  E.  709,  in  which  a  poor  old  woman, 
against  whom  a  writ  of  possession  had  been  issued,  was  thrown 
out  upon  the  highway.  In  that  case  the  eviction  was  lawful, 
and  it  was  merely  the  unlawful  taking  of  certain  personal  prop- 
erty, nearly  all  of  which  was  soon  after  returned,  that  could  be 
considered  in  *®**  the  assessment  of  damages.  It  is  true  this 
court  in  distinguishing  that  case  from  Cashion's  case,  says: 
"The  opinion  in  Cashion's  case  was  hinged  on  the  solemn  fact 
of  death,  and  the  associations  inseparable  from  the  final  sever- 
ance of  all  earthly  ties  by  an  immortal  spirit.  The  anguish  of 
a  mother  bending  over  the  body  of  her  child,  every  lock  of  whose 
sunny  hair  is  entwined  with  a  heartstring,  and  kissing  the 
cold  lips  that  are  closed  forever,  cannot  come  within  the  range 
of  comparison  with  any  mental  suffering  caused  by  the  loss  of 
a  pig."  This  language,  correctly  describing  the  facts  in  Cash- 
ion's case,  was  used  to  more  fully  and  forcibly  distinguish  it 
from  Chappell's  case,  and  not  as  a  limitation  upon  the  general 
doctrine.  Its  purpose  and  application  is  apparent  from  the  fol- 
lowing language  of  the  court  in  the  same  case :  "The  doctrine 
of  mental  suffering  or  'mental  anguish,'  as  we  prefer  to  call 
it,  as  indicating  a  higher  degree  of  suffering  than  arises  from 
mere  disappointment  or  annoyance,  contemplates  purely  com- 
pensatory damages,  and,  as  far  as  we  are  aware,  has  never  been 
applied  to  cases  like  that  at  bar.  This  case  would  come  under 
the  rule  of  exemplary,  punitive  or  vindictive  damages,  as  they 
are  variously  denominated.  Such  damages,  which  look  not  only 
to  the  loss  sustained  by  the  plaintiff,  but  still  more  to  the  con- 
duct of  the  defendant,  can  be  allowed  only  where  there  is  shown, 
on  the  part  of  the  defendant,  malice,  wantonness,  oppression, 
brutality,  insult,  gross  negligence,  or  certain  cases  of  fraud. 
....  We  are  not  insensible  to  the  pitiable  condition  of  the 
plaintiff,  thrown  upon  the  highway  without  shelter  and  with  but 
little  to  eat,  but  we  must  remember  that  her  shelterless  con- 
dition, which  probably  caused  the  greater  part  of  her  distress, 
was  the  result  of  a  lawful  eviction.  Charity  would  have  dic- 
tated a  different  course,  but  that  great  virtue  is  not  enforceable 
in  a  court  of  law.'* 
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Both  before  and  since  that  opinion  was  rendered  this  court 
^®^  has  recognized  the  doctrine  in  cases  merely  of  sickness. 
While  one  may  lead  to  the  other  there  is  a  vast  difference  be- 
tween sickness  and  death,  and  there  seems  no  reason  why  prin- 
ciples recognized  in  the  former  should  not  apply  to  kindred 
cases  of  equal  strength  and  importance.  While  we  find  no  di- 
rect decision  of  the  question  in  any  of  our  cases,  we  think  that 
their  line  of  reasoning  tends  to  recognize  the  legal  existence 
of  mental  suffering  apart  from  sickness  and  death.  This  is  es- 
pecially so  in  Young  v.  Western  Union  Tel.  Co.,  107  N.  C.  370, 
32  Am.  St.  Eep.  883,  11  S.  E.  1044,  9  L.  E.  A.  669,  Morton  v. 
Western  Union  Tel.  Co.,  130  N.  C.  299,  41  S.  E.  484,  Bright 
V.  Western  Union  Tel.  Co.,  133  N.  C.  317,  43  S.  E.  841 ,  and 
Bryan  v.  Western  Union  Tel.  Co.,  133  N.  C.  603,  45  S.  E.  938. 
In  Cashion  v.  Western  Union  Tel.  Co.,  123  N.  C.  259,  31  S. 
E.  493,  this  court  quotes  as  follows  from  Shearman  and  Eed- 
field  on  Negligence,  section  605:  "In  case  of  delay  or  total 
failure  of  delivery  of  messages  relating  to  matters  not  con- 
nected with  business,  such  as  personal  or  domestic  matters,  we 
do  not  think  that  the  company  in  fault  ought  to  escape  with 
mere  nominal  damages  on  account  of  the  want  of  strict  com- 
mercial value  in  such  messages.  Delay  in  the  announcement 
of  a  death,  an  arrival,  the  straying  or  recovery  of  a  child,  and 
the  like,  may  often  be  productive  of  an  injury  to  the  feelings 
which  cannot  be  easily  estimated  in  money,  but  for  which  a 
jury  should  be  at  liberty  to  award  fair  damages."  This  same 
language  is  quoted  with  approval  in  Young  v.  Western  Union 
Tel.  Co.,  107  N.  C.  373,  22  Am.  St.  Eep.  883,  11  S.  E.  1044, 
9  L.  E.  A.  669. 

In  neither  Bright's  nor  Cashion's  case  was  the  plaintiff  the 
sendee  of  the  message,  nor  was  she  deprived  of  the  satisfaction 
of  attending  the  death  or  burial  of  the  deceased.  In  both 
cases  she  sued  on  account  of  the  absence  of  a  relative  to  whom 
she  looked  for  consolation  and  assistance.  The  death  of  the 
deceased  was  the  occasion  rather  than  the  cause  of  the  anguish 
for  which  she  recovered.  In  cases  where  great  stress  is  laid 
upon  the  fact  of  sickness  or  death,  it  is  with  the  view  of  fixing 
the  defendant  with  notice  of  the  importance  of  the  ^^'^  mes- 
sage where  it  has  received  no  special  information,  like  those 
cases  where  near  relationship  is  relied  on  simply  to  raise  the 
presumption  of  suffering.  In  Lyne  v.  Western  Union  Tel.  Co., 
123  N.  C.  139,  this  court  says,  on  page  133,  31  S.  E.  351 :  "The 
same  contention  (that  the  relation  of  the  parties  was  not  dis- 
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closed)  was  made  in  that  case  that  the  defendant  makes  in 
this,  and  the  court  says,  among  other  things,  'that  the  rule 
insisted  on  by  appellant  is  too  restricted  to  be  safely  applied 

to  communications  sent  by  the  electric  telegraph When 

such  communications  relate  to  sickness  and  death,  there  accom- 
panies them  a  common-sense  suggestion  that  they  are  of  im- 
portance, and  that  the  persons  addressed  have  in  them  a  serious 
interest.'"  In  Cashion  v.  Western  Union  Tel.  Co.,  124  N.  C. 
459,  32  S.  E.  746,  45  L.  E.  A.  160  (second  appeal),  this  court 
says,  on  page  464,  124  N".  C,  32  S.  E.  747,  45  L.  K.  A.  160 : 
"The  telegram  in  question  stated  that  Mr.  Cashion  had  been 
killed  while  at  work,  and  on  its  face  suggested  that  it  was  of 
unusual  importance  to  somebody.  The  defendant  knew  that 
somewhere  there  was  a  vacant  chair,  that  someone  the  lonely 
death-watch  was  keeping.  Who  or  where,  it  mattered  not  to 
the  defendant,  as  it  had  no  more  right  to  wrong  one  person  than 
another." 

Another  significant  fact  is  the  growing  tendency  of  judicial 
opinion  to  allow  compensatory  damages  for  mental  suffering 
even  when  not  connected  with  any  physical  suffering.  This  is 
forcibly  illustrated  in  the  case  of  Osbom  v.  Leach,  135  N.  C. 
628,  47  S.  E.  811,  where  this  court  holds  that  in  case  of  libel, 
where  the  statute  forbids  punitive  damages,  actual  damages 
may  be  allowed  for  mental  suffering  alone.  This  court  says, 
on  page  633:  "This  being  an  action  upon  a  libel  per  se  the 
plaintiff  has  a  right  to  recover  compensatory  damages :  Newell  on 
Slander  and  Libel,  43;  Hale  on  Damages,  99.  Compensa- 
tory damages  include  all  other  damages  than  punitive,  thus  em- 
bracing not  only  special  damages  as  direct  pecuniary  loss,  but 
injury  to  feelings,  mental  anguish  and  damages  to  character 
or  reputation:  *»«  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1082, 
et  seq. ;  Hale  on  Damages,  99,  106.  Actual  damages  are  synony- 
mous with  compensatory  damages:  Newell  on  Slander  and 
Libel,  839 ;  18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1081  et  seq. 
Damages  for  mental  suffering  are  actual  or  compensatory. 
They  are  not  special  nor  punitive,  and  are  given  to  indemnify 
the  plaintiff  for  the  injury  suffered:  1  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  602.  The  law  infers  actual  or  compensatory 
damages  for  injury  to  the  feelings  and  reputation  of  the  plain- 
tiff from  a  libel  calculated  to  humiliate  him  or  injure  his  repu- 
tation or  character." 

Of  course,  in  cases  merely  of  slander  or  libel  there  could  be 
no  physical  pain    except  as   the  reaction  of    mental  suffering. 
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The  mere  fact  that  a  shock  to  the  feelings  which  goes  directly 
to  the  mind  without  ever  touching  the  body  may  produce  such 
reaction  upon  the  physical  system  as  even  to  endanger  life  it- 
self is  per  se  the  surest  proof  of  the  existence  of  actual  suffering 
and  the  strongest  argument  for  the  allowance  of  compensatory 
damages.  If  such  suffering  actually  results  directly  from  the 
wrongful  act  of  the  defendant,  it  would  seem  to  make  but  little 
difference  what  were  the  collateral  circumstances. 

The  case  at  bar  was  ably  and  elaborately  argued,  orally  and 
by  brief,  on  both  sides;  and  in  the  end  we  find  ourselves  com- 
pelled to  decide  the  question  upon  the  reason  of  the  thing 
rather  than  any  weight  of  decided  authority.  Of  course,  we 
could  not  look  for  precedents  where  the  doctrine  of  mental  an- 
guish is  not  recognized;  and  even  where  it  is,  the  facts  of  the 
respective  cases  generally  fall  short  of  direct  application.  With 
few  exceptions,  as  in  our  own  state,  the  element  of  death  or 
sickness  appears  directly  or  indirectly  in  the  case;  but,  as  with 
us,  we  find  no  decision  containing  any  such  limitation  of  the 
doctrine.  The  cases  most  nearly  in  point  are  those  of  Western 
Union  Tel.  Co.  v.  Proctor,  6  Tex.  Civ.  App.  300,  25  S.  W.  811 , 
and  Western  Union  Tel.  Co.  v.  ^o»  Taylor  (Tex.  Civ.  App.), 
81  S.  W.  69.  In  the  latter  case,  filed  April  3,  1904,  and  re- 
affhmed  by  the  denial  of  a  rehearing  on  June  1,  1904,  it  was 
held,  quoting  the  headnote,  that :  "Where  a  wife  telegraphed  to 
her  husband  to  meet  her,  but,  owing  to  the  telegraph  company's 
negligence,  the  message  was  not  delivered,  and  she  arrived  at 
the  railroad  station  at  night  and  went  to  a  hotel  where  she 
failed  to  secure  lodging  owing  to  its  crowded  condition  and 
from  which,  after  a  delay,  she  voluntarily  went,  escorted  by  a 
stranger  who  treated  her  with  courtesy,  in  search  for  her  hus- 
band, to  a  second  hotel  where  she  found  him,  she  was  not  en- 
titled to  damages  from  the  telegraph  company  for  mental  suf- 
fering accruing  from  the  time  she  reached  the  first  hotel  until 
she  found  her  husband."  We  do  not  very  clearly  understand 
the  reasoning  of  this  case,  nor  do  we  see  the  force  of  the  appa- 
rently arbitrary  distinction  between  the  mental  suffering  in- 
curred between  the  depot  and  the  first  hotel,  and  that  between 
the  first  hotel  and  the  second.  The  latter  seems  to  have  been 
based  upon  the  belief  of  the  appellate  court  that  in  fact  there 
was  no  such  suffering.  The  point  pertinent  to  the  case  at  bar 
is  that  the  plaintiff  was  allowed  to  recover  compensatory  dam- 
ages for  mental  suffering  disconnected  from  any  physical  pain 
or  attending  circumstances  of  sickness  or  death. 
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In  Proctor's  case  the  court  held,  quoting  headnote,  that: 
*Tl.  eloped  with  plaintiff's  daughter,  aged  fifteen  years,  going 
toward  the  county  seat  to  procure  license  and  be  married. 
Plaintiff  at  once  telegraphed  the  county  clerk,  stating  the  girl's 
age  and  forbidding  the  issuance  of  license  but  through  negli- 
gent delay  in  the  delivery  of  the  message  it  did  not  reach  the 
clerk  until  after  the  license  had  been  issued  and  the  parties 
married.  Held,  that  plaintiff  was  entitled  to  recover  of  the 
telegraph  company  damages  for  the  loss  of  his  daughter's  ser- 
vices up  to  the  age  of  eighteen,  and  also  for  the  mental  dis- 
tress involved."  In  that  case  the  court,  on  page  304,  6  Tex. 
Civ.  App.,  page  813,  25  S.  W.,  ^^  says:  '-'We  think,  also,  that 
he  was  entitled  to  recover  for  the  mental  distress  involved.  We 
cannot  distinguish  this  case,  in  principle,  from  the  case  of 
Stuart  V.  Western  Union  Tel.  Co.,  66  Tex.  584,  59  Am.  Kep. 
623,  18  S.  W.  351  (relating  to  sickness  and  death),  and  that 
line  of  decisions.  The  solicitude  of  a  parent  for  the  welfare 
of  an  only  daughter  of  tender  years,  committed  to  his  care 
both  by  nature  and  law,  is  certainly  not  less  substantial  than 
the  affection  of  one  brother  for  another." 

Although  not  a  telegraph  case,  we  are  much  impressed  with 
the  reasoning  of  the  court  in  Missouri  Pac.  Ky.  Co.  v.  Kaiser, 
82  Tex.  144,  18  S.  W.  305,  where  a  girl  sixteen  years  of  age, 
accompanied  only  by  a  girl  companion,  was  ejected  from  the 
train  at  a  small  town  where  she  was  a  stranger  and  where  she 
remained  an  hour  before  she  was  discovered  by  friends.  The 
court  therein  says:  "It  is  contended  that  the  court  erred  in  re- 
fusing a  special  charge  asked  by  the  defendant  to  the  effect  that 
plaintiff  could  not  recover  for  mental  suffering  arising  from  any 
supposed  or  anticipated  danger,  because  there  was  no  aggrava- 
tion attending  her  leaving  the  train  nor  in  the  action  of  the 
conductor,  and,  such  being  the  case,  she  could  only  recover  for 
inconvenience,  loss  of  time,  labor  and  expense  of  reaching  her 
destination.  We  do  not  think  that  this  charge  should  have 
been  given.  We  do  not  think  that  the  mental  condition  of  the 
plaintiff  can  properly  be  considered  as  arising  'from  a  supposed 
or  anticipated  danger.'  The  circumstances  of  two  inexperienced 
girls,  unaccustomed  to  traveling,  suddenly  ejected  from  a  train 
at  a  small  railroad  station,  where  they  were  entire  strangers, 
and  contrary  to  provisions  made  for  their  safety  by  their  care- 
ful parents,  were  well  calculated  to  arouse  in  their  minds  feel- 
ings of  insecurity  and  danger  that  would  not  have  been  prop- 
erly characterized  by  referring  to  them  in  a  charge  as  merely 
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'supposed  or  anticipated.'"  This  language  singularly  fits  the 
case  at  bar. 

•^^  In  the  recent  case  of  Gillespie  v.  Brooklyn  Heights  E.  E. 
Co.,  178  N.  Y.  347,  102  Am.  St.  Eep.  503,  70  N.  E.  857,  decided 
April  26,  1904,  the  court  of  appeals  of  New  York,  in  an  able 
and  learned  opinion,  held  that  a  passenger  on  a  street-car  can 
recover  from  the  company  for  injuries  to  her  feelings  caused  by 
the  insulting  language  of  the  conductor,  and  that  such  dam- 
ages are  compensatory  and  not  exemplary.  The  opinion  quotes 
with  approval  the  following  language  from  Thompson  on  Neg- 
ligence, section  3288 :  "Damages  given  on  the  footing  of  humili- 
ation, mortification,  mental  suffering,  etc.,  are  compensatory 
and  not  exemplary  damages.  They  are  given  because  of  the 
suffering  to  which  the  passenger  has  been  wrongfully  subjected 
by  the  carrier.  The  quantum  of  this  suffering  may  not,  and 
generally  does  not,  depend  at  all  upon  the  mental  condition  of 
the  carriers  servant,  whether  he  acted  honestly  or  dishonestly, 
with  or  without  malice.'*  Further  on  in  the  opinion  the  court 
uses  the  following  language:  "Humiliation  and  indignity  are 
elements  of  actual  damages,  and  these  may  arise  from  a  sense 
of  injury  and  outraged  rights  in  being  ejected  from  a  railroad 
train  without  regard  to  the  manner  in  which  the  ejection  was 
effected,  though  only  done  through  mistake."  The  court  also 
says :  "The  relation  between  a  carrier  and  its  passenger  is  more 
than  a  mere  contract  relation,  as  it  may  exist  in  the  absence  of 
any  contract  whatsoever.  Any  person  rightfully  on  the  cars 
of  a  railroad  company  is  entitled  to  protection  by  the  carrier, 
and  any  breach  of  its  duty  in  that  respect  is  in  the  nature  of 
a  tort,  and  recovery  may  be  had  in  an  action  of  tort  as  well  as 
for  a  breach  of  the  contract." 

We  have  quoted  from  this  opinion  because  it  unequivocally 
asserts  the  principle  that  a  plaintiff  can  recover  in  tort  com- 
pensatory damages  for  purely  mental  suffering,  without  any 
physical  pain  whatever,  resulting  from  the  breach  of  public 
duty  by  a  common  carrier.  Telegraph  and  railroad  com- 
panies are  in  their  nature  essentially  similar  as  being  quasi 
'****  public  corporations  organized  for  a  public  purpose  and  fixed 
with  a  public  use.  For  the  breach  of  a  public  duty  they  are 
both  liable  in  tort,  and  we  see  no  reason  why  similar  injuries 
arising  from  such  breach  of  duty  should  not  be  governed  by 
similar  principles.  That  it  is  well  settled  in  railroad  cases 
is  abundantly  shown  by  the  authorities  cited  in  the  last-named 
case;  and  we  think  that  those  authorities  are  applicable  by  anal- 
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ogy  to  the  case  at  bar.  For  this  reason  we  have  not  deemed 
it  necessary  to  cite  the  decisions  allowing  compensatory  dam- 
ages for  mental  suffering,  without  any  physical  pain,  in  such 
cases  as  seduction,  breach  of  promise,  slander  and  libel,  mali- 
cious arrest  and  prosecution,  false  imprisonment,  criminal  con- 
versation, and  kissing  a  female  against  her  will. 

The  defendant  apparently  relies  upon  the  case  of  McAllen 
V.  Western  Union  Tel.  Co.,  70  Tex.  243,  7  S.  W.  715,  where 
the  plaintiff  sent  a  telegram  to  his  father,  who  lived  seventy- 
five  miles  from  a  railroad,  to  send  the  family  carriage  to  take 
him  home.  The  message  was  not  delivered  and  the  carriage 
was  not  sent;  whereupon  the  plaintiff  took  up  the  idea  that 
"some  dreadful  calamity  had  befallen  his  father."  He  there- 
upon took  passage  in  a  "jerkey"  and  on  a  buckboard,  and  sub- 
sequently sued  the  telegraph  company  for  mental  anguish  as 
well  as  physical  suffering.  The  court  held  that  neither  the 
imaginary  death  of  his  father  nor  the  bouncing  of  the  buck- 
board  was  within  the  contemplation  of  the  parties.  That  case 
has  no  application  to  the  one  at  bar,  coming  clearly  within  the 
rule  laid  down  in  Bowers  v.  Western  Union  Tel.  Co.,  135  N.  C. 
504,  47  S.  C.  597. 

We  are  struck  with  the  phrase  so  often  used,  notably  by  Joyce 
on  Electric  Law,  "telegrams  as  to  sickness,  death,  or  the  like." 
The  meaning  of  the  last  three  words  is  not  defined;  but  there 
is  an  unwelcome  suggestion  upon  which  the  mind  refuses  to 
dwell,  of  what  might  happen  to  a  defenseless  ^^^  girl  in  the 
deserted  streets  of  a  city  at  midnight  that  may  well  be  likened 
to  death  itself. 

In  this  connection  we  have  endeavored  to  ascertain  the  latest 
decisions  of  the  courts  of  the  different  states  upon  this  subject. 
When  we  remember  that  this  doctrine  of  mental  anguish  in 
telegraph  cases  is  of  recent  origin,  having  theretofore  been 
deemed  contrary'  to  the  principles  of  the  common  law,  and  has 
made  constant  progress  in  opposition  to  the  preconceived  ideas 
of  courts  and  jurists,  it  seems  that  it  must  possess  much  in- 
herent strength  and  merit.  This  is  especially  evident  from  the 
actions  of  certain  courts,  some  of  them  of  the  highest  reputa- 
tion, which,  while  denying  the  doctrine  in  telegraph  cases  that 
damages  for  mental  suffering  may  be  recovered  in  the  absence 
of  physical  pain  or  injury,  allow  it  in  cases  of  a  kindred  nature 
such,  for  instance,  as  insulting  or  humiliating  a  passenger. 

The  following  is  the  present  status  of  the  doctrine  in  the 
different  states  as  far  as  we  have  been  able  to  ascertain.     Its 
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history  in  the  state  of  Texas,  where  it  was  first  specifically  an- 
nounced, may  be  briefly  stated  as  follows :  The  first  case  in  that 
court  is  the  celebrated  one  of  So  Relle  v.  Western  Union  Tel. 
Co.,  55  Tex.  308,  40  Am.  Eep.  805.  There  it  was  held  that 
there  could  be  a  recovery  in  such  cases.  The  next  cases  were 
Gulf  etc.  Ey.  Co.  v.  Levy,  59  Tex.  542,  46  Am.  Rep.  269,  and 
Gulf  etc.  Ry.  Co.  v.  Levy,  59  Tex.  563,  46  Am.  Rep.  278. 
These  cases  were  construed  by  the  profession  as  in  some  respects 
modifying  the  doctrine  in  the  first  case.  The  question  again 
arose  "in  Western  Union  Tel.  Co.  v.  Stuart,  66  Tex.  580,  59 
Am.  Rep.  623,  18  S.  W.  351,  and  the  rule  announced  in  So 
Reliefs  case  was  followed.  That  case  was  very  thoroughly  con- 
sidered, and  the  decision  then  made  has  settled  the  law  in  that 
state  upon  the  main  question.  Its  reports  show  some  fifty  cases 
sinc6  in  which  the  doctrine  has  been  followed  without  question. 

In  Tennessee  the  doctrine  was  first  announced  in  Wadsworth 
«>*  V.  Western  Union  Tel.  Co.,  86  Tenn.  695,  6  Am.  St.  Rep. 
864,  8  S.  W.  574,  and  has  been  reaffirmed  in  Western  Union 
Tel.  Co.  V.  Mellon,  96  Tenn.  72,  33  S.  W.  725,  and  Gray  v. 
Western  Union  Tel.  Co.,  108  Tenn.  39,  91  Am.  St.  Rep.  706, 
64  S.  W.  1063,  56  L.  R.  A.  301. 

In  Alabama  the  doctrine  was  expressly  recognized  in  West- 
em  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510,  18  Am.  St.  Rep. 
148,  7  South.  419;  but  seems  to  have  been  somewhat  modified 
in  the  more  recent  case  of  Western  Union  Tel.  Co.  v.  Crump- 
ton,  138  Ala.  632,  36  South.  617,  which  appears  to  be  the  latest 
decision  upon  the  subject. 

In  Kentucky  the  leading  case  in  which  such  damages  are 
allowed  is  Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  266, 
13  S.  W.  880.  The  doctrine  is  affirmed  in  the  later  cases  of 
Western  Union  Tel.  Co.  v.  Van  Cleave,  107  Ky.  464,  92  Am. 
St.  Rep.  366,  54  S.  W.  827,  and  Western  Union  Tel.  Co.  v. 
Fisher,  107  Ky.  513,  54  S.  W.  830. 

In  Iowa  damages  for  mental  anguish  unaccompanied  by 
physical  pain  are  allowed.  The  leading  case  is  Mentzer  v.  West- 
em  Union  Tel.  Co.,  93  Iowa  752,  57  Am.  St.  Rep.  294,  62  N. 
W.  1,  28  L.  R.  A.  72,  a  carefully  considered  case  which  has  been 
widely  cited.  This  case  stood  as  the  only  expression  of  that 
court  upon  the  subject  until  the  recent  case  of  Cowan  v.  West- 
em  Union  Tel.  Co.,  122  Iowa,  379,  101  Am.  St.  Rep.  268,  98 
N.  W.  281,  64  L.  R.  A.  545. 

In  Louisiana  such  damages  are  allowed.  The  leading  and 
most  recent  case  is  Graham  v.  Western  Union  Tel.  Co.,  109  La. 
1069,  34  South.  91. 
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In  South  Carolina  they  are  also  allowed.  At  first  the  doc- 
trine was  denied  in  Lewis  v.  Western  Union  Tel.  Co.,  57  S.  C. 
325,  35  S.  E.  556.  This  case  was  followed  by  an  act  of  the 
letgislature  (23  Stats.  748;  Code,  1902,  vol.  1,  sec.  2223),  per- 
mitting damages  in  such  cases.  This  statute  was  held  to  be 
constitutional  in  Simmons  v.  Western  Union  Tel.  Co.,  63  S.  C. 
429,  41  S.  E.  521,  57  L.  R.  A.  607,  which  has  subsequently  been 
uniformly  followed. 

In  Nevada  the  doctrine  has  been  recently  adopted  in  the  case 
of  Barnes  v.  Western  Union  Tel.  Co.,  27  Nev.  438,  ante,  p.  776, 
76  Pac.  931,  65  L.  E.  A.  666,  in  an  able  and  learned  opinion  by 
Fitzgerald,  J. 

In  Washington  there  does  not  appear  to  be  any  decision  up- 
on a  telegraph  case,  but  the  principle  is  fully  recognized  ^*^  in 
Davis  V.  Tacoma  Ey.  etc.  Co.,  35  AVash.  203,  77  Pac.  207,  in 
which  telegraph  cases  are  cited  with  approval. 

The  doctrine  is  denied  in  the  following  states,  as  is  shown 
by  the  most  recent  cases:  Florida:  International  Tel.  Co.  v. 
Saunders,  32  Fla.  434,  14  South.  148,  21  L.  E.  A.  810,  ap- 
parently the  only  case  upon  the  subject  in  that  state.  Georgia : 
Chapman  v.  Western  Union  Tel.  Co.,  88  Ga.  763,  30  Am.  St. 
Eep.  183,  15  S.  E.  901,  17  L.  E.  A.  430;  Giddens  v.  Western 
Union  Tel.  Co.,  Ill  Ga.  824,  35  S.  E.  638.  Illinois :  Western 
Union  Tel.  Co.  v.  Halton,  71  111.  App.  63.  The  question  doee 
not  appear  to  have  come  before  the  supreme  court  of  that 
state.  Indiana :  Western  Union  Tel.  Co.  v.  Ferguson,  157  Ind. 
64,  60  N.  E.  674,  1080,  54  L.  E.  A.  846.  Kansas :  West  v. 
Western  Union  Tel.  Co.,  39  Kan.  93,  7  Am.  St.  Eep.  530,  17 
Pac.  807,  appears  to  be  the  latest  telegraph  case  in  that  state 
involving  the  question;  but  that  case  has  been  reaffirmed  in 
Kansas  City  etc.  Ey.  v.  Dalton,  65  Kan.  661,  70  Pac.  645. 
Minnesota:  Francis  v.  Western  Union  Tel.  Co.,  58  Minn,  252, 
49  Am.  St.  Eep.  507,  59  N.  W.  1078,  25  L.  E.  A.  406,  which  is 
the  only  case  in  that  state.  Mississippi:  Western  Union  Tel. 
Co.  V.  Eogers,  68  Miss.  748,  24  Am.  St  Eep.  300,  9  South.  823, 
13  L.  E.  A.  859.  This  case  has  apparently  been  doubted  in  one 
or  two  subsequent  cases,  which,  however,  are  not  directly  in 
point.  Ohio:  Morton  v.  Western  Union  Tel.  Co.,  53  Ohio  St. 
431,  53  Am.  St.  Eep.  648,  41  N.  E.  689,  32  L.  E.  A.  735,  seems 
to  be  the  only  case  in  that  state  involving  the  question.  W^est 
Virginia:  Davis  v.  Western  Union  Tel.  Co.,  46  W.  Va.  48,  32 
S.  E.  1026.  Wisconsin:  Summerfield  v.  Western  Union  Tel. 
Co.,  87  Wis.  1,  41  Am.  St.  Eep.  17,  57  N.  W.  973.     Virginia: 
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Connelly  v.  Western  Union  Tel.  Co.,  100  Va.  51,  93  Am.  St.  Rep. 
919,  40  S.  E.  618,  56  L.  R.  A.  663.  In  this  state  a  statute  was 
passed  upon  the  subject,  which  apparently  failed  of  its  pur- 
pose. 

In  the  following  states  there  have  been  no  decisions  in  tele- 
graph cases  upon  the  question  so  far  as  we  have  been  able  to 
ascertain:  Arizona,  California,  Colorado,  Connecticut,  ^**®  Dele- 
ware,  Idaho,  Maine,  Maryland,  Massachusetts,  Michigan,  Mon- 
tana, Nebraska,  New  Hampshire,  New  Jersey,  New  York,  North 
Dakota,  Oregon,  Pennsylvania,  Rhode  Island,  South  Dakota, 
Utah,  Vermont,  Wyoming. 

As  the  primary  doctrine  of  mental  anguish  in  telegraph 
cases  has  been  too  long  and  firmly  settled  by  this  court  to  be 
now  called  in  question,  if  decided  cases  stand  for  aught,  and  as 
we  feel  impelled  by  both  reason  and  authority  to  apply  these 
principles  to  the  case  at  bar,  the  judgment  of  the  court  below 
is  reversed  and  the  demurrer  overruled. 

Connor,  J.,  concurs  in  result. 


Damages  for  Mental  Suffering  may  be  recovered,  according  to  the 
better  rule,  against  a  telegraph  corporation  for  negligence  in  the 
transmission  or  delivery  of  a  message.  There  are  authorities,  how- 
ever, to  the  contrary:  See  Cowan  v.  Western  Union  Tel.  Co.,  122  Iowa, 
379,  101  Am.  St.  Eep.  268;  Western  Union  Tel.  Co.  v.  Waller,  96  Tex. 
589,  97  Am.  St.  Eep.  936;  Connelly  v.  Western  Union  Tel.  Co.,  100 
Va.  51,  93  Am.  St.  Rep.  919,  and  cases  cited  in  the  cross-reference 
note  thereto;  notes  to  Western  Union  Tel.  Co,  v.  Luck,  66  Am.  St. 
Rep.  873-875;  Western  Union  Tel.  Co.  v.  Cooper,  10  Am.  St.  Rep.  788. 
According  to  some  authorities  there  can  be  no  recovery  for  mental 
suffering  unaccompanied  by  physical  injury:  See  St.  Louis  etc.  Ry. 
Co.  v.  Wilson,  70  Ark.  136,  91  Am.  St.  Rep.  74;  Gatzow  v.  Buening, 
106  Wis.  1,  80  Am.  St.  Rep.  17;  notes  to  West  v.  Western  Union  Tel. 
Co.,  7  Am.  St.  Rep.  536;  Gulf  etc.  Ry.  Co.  v.  Hayter,  77  Am.  St.  Rep. 
862.  The  recent  case  of  Barnes  v.  Western  Union  Tel.  Co.,  27  Nev. 
438,  ante,  p.  776,  holds  that  damages  for  mental  suffering,  caused  by 
the  failure  to  deliver  a  telegram,  may  be  recovered,  though  there  is 
no  physical  pain  or  injury,  and  cites  a  long  list  of  authorities  to  the 
same  effect:  See,  too,  Willis  v.  Western  Union  Tel.  Co.,  69  S.  0.  531, 
104  Am.  St.  Bep.  000. 
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STATE  V.  DANIEL. 

[136  N.  C.  571,  48  S.  E.  544.] 

ASSAULT.— To  Curse  a  Person  and  Order  bim  to  come  to  the 
speaker,  he  obeying  through  fear,  is  not  an  assault,     (p.  971.) 

AN  ASSAULT  is  an  Intentional  Offer  or  Attempt  by  violence 
to  do  any  injury  to  the  person  of  another,     (p.  972.) 

ASSAULT— Threats  and  Violence.— Threatening  words  and 
violence  menaced  are  not  enough  to  constitute  an  assault;  there  must 
be  some  act  in  execution  of  the  purpose  to  do  violence,     (p.  972.) 

ASSAULT— Present  Capacity  to  Injure.— It  is  not  necessary, 
to  constitute  an  assault,  that  there  be  a  present  capacity  to  injure. 
It  is  the  apparently  imminent  danger  that  is  threatened,  rather  than 
the  present  ability  to  inflict  injury,  which  distinguishes  violence  men- 
aced from  assault,     (p.  973.) 

Indictment  for  assault  with  a  deadly  weapon.  Edgar  Alston 
testified  as  follows :  "I  went  to  my  hog-pen  one  Sunday  at  Lit- 
tleton, about  two  months  ago,  taking  them  slops.  Just  below 
the  hog-pen,  when  I  got  there,  was  the  defendant  and  his 
brother  in  law,  Mr.  Burton.  After  I  fed  the  hogs  and  started 
toward  the  house  the  defendant  called  me  to  come  to  him.  I 
told  him  I  was  in  a  hurry  to  get  back  home  to  dress  and  go  to 
preaching.  He  called  me  again,  and  said :  'You  come  here.'  I 
replied :  *Yes,  bossman,  .of  course  if  you  order  me  to  come  I'll 
come.'  I  pulled  off  my  hat  and  went  on  to  him,  and  he  cursed 
me  and  said :  'Why  can't  you  come  to  me  when  I  call  you  ?'  I 
told  him  I  did.  I  always  obey  a  white  man  when  he  calls  me, 
and  I  knew  he  meant  for  me  to  come.  Just  about  that  time  he 
snatched  a  knife  out  of  his  right-hand  coat  pocket  that  was  open 
and  put  the  blade  right  up  against  my  throat  and  told  me  if 
I  moved  my  hands  he  would  cut  my  damned  throat,  and  then 
he  tapped  me  on  the  head  with  the  handle  of  it.  I  stood  there 
with  my  hands  right  down  by  my  sides  until  he  told  me  to  put 
my  hat  on  and  go  to  the  house.  Mr.  Burton  was  standing  near 
there,  but  did  not  try  to  stop  him.  I  think  the  defendant  was 
kind  of  intoxicated.  I  do  not  think  if  he  had  been  sober  he 
would  have  done  so."  On  cross-examination  the  witness  stated : 
"It  was  between  11  and  12  o'clock.  I  pulled  my  hat  off  as  I 
started  to  him,  and  just  as  I  got  up  to  him  I  put  my  hat  on, 
and  he  asked  me  why  I  did  not  come  up  to  him  when  he  called, 
and  told  me  to  take  off  my  hat  like  a  damn  negro  ought  when 
he  came  up  to  talk  to  him,  and  then  drew  his  knife  and  pulled 
off  my  hat."  The  defendant  denied  that  he  used  a  knife,  but 
admitted  that  he  cursed  the  prosecutor.     He  testified  further 
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that  he  merely  asked  the  prosecutor  to  bring  him  a  match ;  and- 
when  he  came,  told  him  he  was  too  damned  slow.  There  was 
a  conviction  for  a  simple  assault,  and  the  defendant  appealed. 

Eobert  D.  Gilmer,  attorney  general,  for  the  state. 

E.  L.  Travis,  for  the  defendant. 

673  WALKER,  J.  We  must  consider  this  case  as  if  the  court 
below  had  given  only  the  first  instruction  to  the  jury  as  to 
what  would  be  sufficient  to  convict  the  defendant  of  a  simple 
assault,  because  the  jury  were  told  that  if  they  found  the  facts 
to  be  as  stated  in  either  one  of  the  three  instructions  they  should 
return  a  verdict  of  guilty,  and  we  are  unable  to  determine  by 
which  of  the  instructions  the  jury  were  influenced  in  coming 
to  their  verdict.  We  think  that  the  second  and  third  instruc- 
tions were  correct  in  law;  and  if  we  could  see  clearly  and  with 
absolute  certainty  that  the  jury  acted  solely  under  them,  or 
either  one  of  them,  there  would  be  no  error  and  we  would  so 
declare;  but  as  the  jury  may  have  acted  solely  under  the  first 
instruction,  we  must  assume  in  this  appeal,  and  in  testing  the 
correctness  of  the  judge's  charge,  that  they  did  so  act. 

The  first  instruction  was  that  if  the  defendant  cursed  the 
prosecutor,  Alston,  and  ordered  him  to  come  to  him,  and  Alston 
obeyed  through  fear,  the  defendant  was  guilty  of  an  assault. 
Before  the  prosecutor  reached  the  place  near  the  hog-pen  where 
the  defendant  was  standing,  the  latter  had  made  no  threat,  nor 
had  he  offered  or  attempted  any  violence  to  the  person  of  the 
prosecutor,  nor  was  there  any  display  or  exhibition  of  force  of 
any  kind,  so  far  as  the  evidence  here  shows.  In  this  state  of 
the  case  we  are  unable  to  sustain  this  instruction  as  a  correct 
statement  of  the  law  of  assault.  It  would  seem,  says  Reade,  J., 
that  there  ought  to  be  no  difficulty  in  determining  whether  any 
given  state  of  facts  amounts  to  an  assault,  but  the  behavior  of 
men  toward  each  other  varies  by  such  mere  shades  that  it  is 
sometimes  very  difficult  to  characterize  properly  their  acts  and 
words:  State  v.  Hampton,  63  N.  C.  14.  While  the  law  relat- 
ing to  this  ^"^^  crime  would  seem  to  be  simple  and  of  easy  appli- 
cation, we  are  often  perplexed  in  our  attempt  to  discriminate 
between  what  is  and  what  is  not  an  assault.  But  in  this  case 
we  have  no  such  difficulty,  as  the  law  applicable  to  the  facts  has 
been  clearly  stated  and  well  settled  by  the  decisions  of  this 
court. 

An  assault  is  an  intentional  offer  or  attempt  by  violence  to 
do  any  injury  to  the  person  of  another.     There  must  be  an  of- 
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fer  or  attempt.  Mere  words,  however  insulting  or  abusive,  will 
not  constitute  an  assault,  nor  will  a  mere  threat  or  violence  men- 
aced, as  distinguished  from  violence  begun  to  be  executed. 
Where  an  unequivocal  purpose  of  violence  is  accompanied  by 
any  act  which,  if  not  stopped  or  diverted,  will  be  followed  by 
personal  injury,  the  execution  of  the  purpose  is  then  begun  and 
there  has  been  a  sufficient  offer  or  attempt:  State  v.  Davis,  23 
N.  C.  125,  35  Am.  Dec.  735;  State  v.  Eeavis,  113  N.  C.  677, 
18  S.  E.  388.  This  principle,  as  stated  by  Judge  Gaston  in  the 
first  case  cited,  has  been  adopted  as  a  correct  exposition  of  the 
law  of  assault,  not  only  in  subsequent  decisions  of  this  court,  but 
in  numerous  cases  decided  in  the  courts  of  the  other  states. 
There  must,  therefore,  be  not  only  threatening  words  or  violence 
menaced,  but  the  defendant  must  have  committed  some  act  in 
execution  of  his  purpose.  It  is  not  necessary  at  all  that  his  words 
should  be  accompanied  or  followed  by  an  actual  battery,  for  a 
mere  assault  excludes  the  idea  of  a  battery,  but  he  must  either 
offer  to  do  violence,  as  by  drawing  back  his  fist  or  raising  a  stick, 
or  attempt  to  do  it,  as  by  aiming  a  blow  at  another  which  does 
not  take  effect  because  it  is  warded  off  by  a  third  person,  or  by 
shooting  at  another  and  missing  the  mark — all  of  which  is 
clearly  and  fully  explained  by  Pearson,  C.  J.,  in  State  t.  Myer- 
field,  61  N".  C.  108.  It  is  not  necessary,  in  view  of  the  facts  of 
this  case,  that  we  should  stop  here  to  state  how  these  acts  can 
be  qualified  by  words  or  otherwise,  and  with  what  restrictions 
or  exceptions,  so  as  to  relieve  the  *^'''  accused  of  any  guilt. 
The  law  in  this  respect  is  also  discussed  in  Myerfield's  case, 
supra. 

The  principle  is  well  established  that  not  only  is  a  person  who 
offers  or  attempts  by  violence  to  injure  the  person  of  another 
guilty  of  an  assault,  but  no  one  by  the  show  of  violence  has  the 
right  to  put  another  in  fear  and  thereby  force  him  to  leave  a 
place  where  he  has  the  right  to  be :  State  v.  Hampton,  63  N.  C. 
14;  State  v.  Church,  63  N.  C.  15;  State  v.  Rawles,  65  N.  C. 
334 ;  State  v.  Shipman,  81  N.  C.  513 ;  State  v.  Martin,  85  N. 
C.  508,  39  Am.  Eep.  711;  State  v.  Jeffreys,  117  N.  C.  743,  23 
S.  C.  175.  It  is  not  always  necessary  to  constitute  an  assault 
that  the  person  whose  conduct  is  in  question  should  have  the 
present  capacity  to  inflict  injury,  for  if  by  threats  or  a  menace 
of  violence  which  he  attempts  to  execute,  or  by  threats  and  a  dis- 
play of  force,  he  causes  another  to  reasonably  apprehend  immi- 
nent danger  and  thereby  forces  him  to  do  otherwise  than  he 
would  have  done,  or  to  abandon  any  lawful  purpose  or  pursuit. 
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he  commits  an  assault.  It  is  the  apparently  imminent  danger 
that  is  threatened  rather  than  the  present  ability  to  inflict  in- 
jury which  distinguishes  violence  menaced  from  an  assault: 
State  V.  Jeffreys,  117  N.  C.  743,  23  S.  E.  175 ;  State  v.  Mar- 
tin, 85  N.  C.  508,  39  Am.  Eep.  711.  It  is  sufficient  if  the  ag- 
gressor, by  his  conduct,  lead  another  to  suppose  that  he  will  do 
that  which  he  apparently  attempts  to  do:  1  Archbold's  Crim- 
inal Practice,  Pleading  and  Evidence,  8th  ed.,  by  Pomeroy,  907, 
908. 

If,  therefore,  the  defendant  had  threatened  the  prosecutor 
with  violence,  and  the  threat  had  been  accompanied  by  any  show 
of  force,  such  as  drawing  a  sword  or  knife,  or  if  he  had  ad- 
vanced toward  the  prosecutor  in  a  menacing  attitude,  even  with- 
out any  weapon,  and  had  been  stopped  before  he  delivered  a 
blow,  and  the  prosecutor  had  been  put  in  fear  and  compelled 
to  leave  the  place  where  he  had  the  lawful  right  to  be,  the  as- 
sault would  have  been  complete,  although  he  was  not  at  the 
time  in  striking  distance.  But  in  this  case,  so  far  ^"^^  as  the 
facts  recited  in  the  first  instruction  should  be  considered,  there 
was  not  even  violence  menaced,  but,  at  most,  only  offensive  and 
profane  words.  There  must  be  an  overt  act  or  an  attempt, 
or  the  unequivocal  appearance  of  an  attempt,  with  force 
and  violence,  to  do  a  corporal  injury — such  an  act  as  will 
convey  to  the  mind  of  the  other  person  a  well-grounded  appre- 
hension of  personal  injury.  Bare  words  will  never  do,  for,  how- 
ever violent  they  may  be,  they  cannot  take  the  place  of  that  force 
which  is  necessary  to  complete  the  offense.  They  are  often  the 
exhibition  of  harmless  passion  and  do  not  by  themselves  consti- 
tute a  breach  of  the  peace,  as  the  law  supposes  that  against  mere 
rudeness  of  language  ordinary  firmness  will  be  a  sufficient  pro- 
tection :  State  v.  Covington,  70  X.  C.  71. 

It  may  be,  as  suggested,  that  the  positions  of  the  two  parties 
were  relatively  unequal,  as  the  defendant  belonged  to  a  strong 
and  dominant  and  the  prosecutor  to  a  weak  and  servile  race, 
and  it  may  further  be  that  the  words  of  the  prosecutor  as  he 
approached  the  defendant  were  the  cringing  utterances  of  ser- 
vility and  showed  great  humility  and  submissiveness  because  of 
the  lowliness  of  his  station  in  life  as  compared  with  that  of  the 
defendant,  and  therefore  he  abjectly  obeyed  the  latter's  com- 
mand to  come  to  him.  All  this  may  be  true;  and  while  it  re- 
flects little  credit  upon  the  defendant,  whose  conduct  aa  it  now 
appears  to  us  cannot  be  too  severely  condemned,  it  cannot  have 
the  effect  of  reversing  a  long-established  principle  of  the  law  to 
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which  we  must  adhere,  it  being  founded  upon  reason  and  justice 
and  treated  by  the  courts  and  the  text-writers  as  one  of  univer- 
sal application.  The  case  of  State  v.  Millsaps,  82  N.  C,  549, 
illustrates  the  extent  to  which  the  principle  has  been  carried. 
In  that  case  it  appeared  that  the  defendant  addressed  grossly 
insulting  language  to  the  prosecutor  and  then  picked  up  a  stone 
about  twelve  feet  from  the  prosecutor,  but  did  not  offer  to  throw 
it,  ^'^'^  and  the  court  held  that  it  was  not  an  assault,  but  only 
violence  menaced,  and  it  was  therefore  error  for  the  lower  court 
to  charge  the  jury  that  if  the  acts  and  words  of  the  defend- 
ant were  such  as  to  put  a  man  of  ordinary  firmness  in  fear  of 
immediate  danger,  and  the  defendant  had  the  ability  at  the  time 
to  inflict  an  injury,  he  would  be  guilty.  Substantially  to  the 
same  effect  is  State  v.  Mooney,  61  N".  C.  434.  See,  also,  John- 
son V.  State,  43  Tex.  576.  In  neither  of  those  cases,  though, 
was  the  prosecutor  deterred  from  doing  what  he  had  a  right  to 
do,  or  in  any  respect  unlawfully  restrained  in  his  action  or  con- 
duct or  restrained  to  act  contrary  to  his  wishes. 

It  was  argued  that  the  verdict  necessarily  excluded  the  idea 
that  a  knife  was  drawn  by  the  defendant,  but  we  cannot  assent 
to  that  conclusion,  as  the  jury  may  have  proceeded  under  either 
the  second  or  third  instruction  in  convicting  the  defendant. 
The  prosecutor's  testimony  as  to  the  use  of  the  knife  was  posi- 
tive, and  opposed  to  it  was  that  of  the  defendant,  while  that  of 
Mr.  Burton  was  negative.  The  jury  did  not  accept  and  act 
upon  the  defendant's  testimony,  as  they  could  not  have  returned 
the  verdict  they  did  if  such  had  been  the  case,  and,  having  ac- 
cepted the  prosecutor's  version,  as  shown  by  the  verdict,  they 
may  have  adopted  it  in  its  entirety.  While  it  may  be  true, 
therefore,  that  they  convicted  the  defendant  under  the  first  in- 
struction, it  does  not  by  any  means  follow  that  they  did  not  do 
so  under  the  second  or  third;  but  as  we  are  unable  to  decide 
with  any  legal  certainty  which  instruction  influenced  them,  we 
must  assume  and  decide  that  the  verdict  was  given  under  the 
first  or  erroneous  instruction,  which  entitles  the  defendant  to 
another  trial. 

New  trial. 


An  Assault  has  been  defined  to  be  any  attempt  to  commit  a  battery, 
or  any  threatening  gesture  showing  in  itself,  or  by  words  accom- 
panying, an  immediate  intention,  coupled  with  the  ability,  to  commit 
a  battery:  Fuller  v.  State,  44  Tex.  Cr.  Eep.  463,  100  Am.  St.  Rep. 
871.  There  must  be  an  intent  to  injure  the  person  assaulted  (Brown 
V.  State,  42  Tex.  Cr.  Rep.  417,  96  Am.  St.  Rep.  806),  and  an  ac- 
tual  attempt   to   do   violence:    Klein   v.   State,   9   Ind.   App.   365,    53 
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Am.  St.  Eep.  354;  Nelson  v.  Crawford,  122  Mich.  466,  80  Am.  St.  Rep. 
577.  There  must,  moreover,  be  a  present  ability  to  inflict  the  injury 
attempted:  State  v.  Godfrey,  17  Or.  300,  11  Am.  St.  Rep.  830;  People 
V.  Lee  Kong,  95  Cal.  666,  29  Am.  St.  Eep,  165.  But  see  State  v. 
Davis,  1  Ired.  125,  35  Am.  Dec.  735,  where  it  is  held  that  an  offer 
to  strike  is  an  assault,  although  the  assailant  is  not  near  enough  to 
reach,  if  the  distance  is  such  as  to  induce  a  man  of  ordinary  firmness 
to  believe  that  he  would  instantly  receive  a  blow  unless  he  struck 
in  self-defense.  That  an  assault  may  consist  in  putting  one  in  fear 
of  violence,  see  State  v.  Baker,  20  R.  I.  275,  78  Am.  St.  Rep.  863. 
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COCHEAN"  V.  FOX  CHASE  BANK. 

[209  Pa.  St.  34,  58  Atl.  117.] 

BONDS— Stolen— Pledge  of  by  Thief— Title.— A  bank  to  which 
stolen  coupon  bonds  payable  to  bearer  have  been  pledged  as  col- 
lateral security  for  a  loan  by  the  thief  in  the  ordinary  course  of 
business,  without  notice  to  the  bank  of  any  infirmity  in  the  title,  and 
without  any  circumstances  to  put  the  bank  on  inquiry,  takes  a  good 
title  thereto  as  against  him  from  whom  they  were  stolen,     (p.  978.) 

E.  W.  Magill,  for  the  appellant. 

E.  Eajidall,  J.  A.  Flaherty  and  H.  G.  Cassidy,  for  the  ap- 
pellee. 

^®  DEAN",  J.  We  are  ail  of  opinion  this  judgment  must  be 
reversed.  However,  the  importance  of  the  case  to  the  parties 
and  to  many  others  in  like  business  transactions  as  well  as  the 
judicial  weight  to  which  the  opinion  of  the  experienced  judge 
who  tried  the  issue  is  entitled,  renders  it  proper  for  us  to  again 
put  upon  record  our  view  of  the  law,  a  course  we  do  not  usually 
adopt  when  the  case  is  clear  and  we  are  all  of  one  mind. 

The  question  involved  is :  "Whether  or  not  a  bank,  to  which 
stolen  coupon  bonds  payable  to  bearer  have  been  pledged  as  col- 
lateral security  for  a  loan  by  the  thief  in  the  ordinary  course  of 
business,  without  notice  to  the  bank  of  any  infirmity  in  the 
title,  and  without  any  circumstances  to  put  the  bank  on  inquiry, 
takes  a  good  title  thereto  as  against  him  from  whom  they  were 
stolen.'* 

The  Fox  Chase  Bank  is  a  banking  corporation,  incorporated 
under  the  laws  of  the  state  of  Pennsylvania,  doing  business  at 
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Fox  Chase,  a  suburb  of  Philadelphia.  On  July  17,  1900,  Will- 
iam A.  Douglas  opened  an  account  with  the  bank.  Douglas  at 
this  time  was  a  reputable  and  respected  resident  of  Fox  Chase, 
well  known  to  the  officers  of  the  bank.  He  held  responsible 
and  lucrative  positions  with  reputable  financial  institutions  of 
the  city  of  Philadelphia,  being  assistant  receiving  ^"^  teller  of 
the  Guarantee  Title  and  Trust  Company,  and  treasurer  of  the 
Chestnut  Street  Trust  and  Saving  Fund  Company.  From  the 
time  of  opening  the  account  until  November  21,  1901,  his  bal- 
ances varied  from  several  hundred  to  several  thousand  dollars. 
A  few  days  prior  to  the  last-named  date,  Douglas  applied  to  the 
cashier  of  the  Fox  Chase  Bank  for  a  loan  of  two  thousand  five 
hundred  dollars  on  four  thousand  four  hundred  dollars  of 
coupon  bonds,  payable  to  bearer,  of  the  Wellsbach  Light  Com- 
pany as  collateral  security.  Mr.  Pence,  the  cashier,  regularly 
brought  the  matter  to  the  attention  of  the  board  of  directors, 
who,  being  satisfied  with  the  responsibility  of  Douglas  and  the 
sufficiency  of  the  collateral,  directed  the  cashier  to  make  the 
loan,  Douglas'  note  for  two  thousand  five  hundred  dollars  was 
accordingly  discounted,  and  the  amount  thereof  less  discount,  to 
wit,  two  thousand  four  hundred  and  sixty-one  dollars  and 
twenty-five  cents,  placed  to  his  credit  on  March  21,  1901.  This 
sum  of  money  was  subsequently  drawn  out  of  the  bank  by  Doug- 
las in  the  ordinary  course  of  business  and  his  account  closed. 

Some  months  after  this  transaction  it  was  discovered  that 
Louisa  T.  Cochran,  the  plaintiff,  had  placed  for  safekeeping 
with  the  Chestnut  Street  Trust  Company  certain  shares  of  stock 
of  the  Wellsbach  Light  Company ;  that  Douglas  had  stolen  this 
stock  and  exchanged  it  for  these  coupon  bonds  of  the  company 
and  pledged  them  for  the  loan.  He  was  prosecuted,  convicted 
and  sentenced  to  prison.  On  these  facts  the  learned  judge  of 
the  court  below  being  of  opinion  the  question  was  one  purely 
of  law  for  the  court,  peremptorily  directed  a  verdict  for  plaintiff, 
and  this  appeal  by  defendant  followed  the  judgment  entered  on 
the  verdict. 

These  three  facts  are  established  by  the  evidence:  1.  The 
bonds  were  stolen  from  the  plaintiff;  2.  They  were  transferred 
by  the  thief  to  the  bank;  3.  They  were  accepted  by  the  bank 
in  the  ordinary  course  of  business,  in  good  faith  without  knowl- 
edge that  they  had  been  stolen. 

The  bonds  were  ordinary  bonds  payable  to  bearer  with  cou- 
pons attached.  At  a  not  very  remote  period  in  our  judicial  his- 
tory such  a  bond  would  not  have  been  considered  negotiable,  as 
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a  note  or  bill  of  exchange  and  the  holder  would  have  taken  it 
subject  to  the  burden,  if  called  upon,  of  proving  his  title  to  it 
as  against  one  claiming  to  be  the  real  owner;  but  at  least  as 
early  as  1824,  in  Gorgier  v.  Mieville,  3  Barn.  &  C.  45,  ^  such 
instruments  were  placed  in  England  on  the  same  plane  as  notes 
and  bills  of  exchange  and  were  held  negotiable.  The  distinction 
between  such  a  negotiable  instrument  and  ordinary  goods  and 
chattels,  such  as  horses,  pictures  and  the  like,  is,  that  it  is  valua- 
ble only  as  entitling  the  holder  to  receive  at  some  future  time  a 
certain  sum  of  money,  which  is  precisely  the  value  of  a  note 
or  bill  of  exchange.  It  is,  of  itself,  neither  useful  nor  valuable 
as  other  chattels,  is  but  a  representative  of  money  and  therefore 
subject  to  the  same  rules  which  regulate  the  transfer  of  money. 
A  learned  and  conclusive  discussion  of  the  whole  subject  of  the 
negotiability  of  such  instruments  by  Justice  Eead  of  this  court 
is  given  in  County  of  Beaver  v.  Armstrong,  44  Pa.  St.  63.  He 
gives  the  history  of  the  decisions  both  in  England  and  this  coun- 
try, and  shows  conclusively  that  by  the  settled  law,  such  bonds 
are  negotiable  and  that  the  title  passes  by  delivery;  there  has 
not  been  the  slightest  departure  since,  at  least  in  this  state,  from 
the  law  as  announced  in  that  case. 

It  is  also  settled  that  a  bona  fide  holder  of  such  an  instru- 
ment for  value  before  maturity,  taken  in  the  usual  course  of 
business,  acquires  a  good  title  thereto,  even  as  against  liim  from 
whom  it  was  stolen.  2  Cook  on  Corporations,  page  1731,  says : 
"A  bona  fide  purchaser  of  a  bond  which  has  been  stolen  takes 
a  good  title."  He  gives  ample  authority  in  his  notes  supporting 
this  text.  Mason  v.  Frick,  105  Pa.  St.  162,  51  Am.  Eep.  191, 
held  to  the  same  rule.  In  that  case,  like  the  one  before  us,  the 
bond  was  that  of  a  private  corporation,  payable  to  bearer;  the 
plaintiff,  Mason,  kept  it  in  his  safe ;  the  safe  was  broken  open  and 
the  bond  stolen;  the  thief  transferred  it  to  one  Freeman,  who 
knew  when  he  took  it  that  it  had  been  stolen ;  Freeman  pledged 
it  as  collateral  security  for  a  loan  to  Frick,  the  defendant,  who 
took  it  in  good  faith.  The  rule  that  the  bona  fide  holder  of  a 
stolen  negotiable  security  is  protected  against  a  claim  of  the 
real  owner  was  not  even  contested  by  the  owner,  but  it  was  ar- 
gued that  the  bond  being  that  of  a  private  corporation  was  not 
negotiable,  and  that  the  holder  took  it  subject  to  the  equitable 
right  of  the  real  owner.  It  was  held  by  this  court  that  the 
law  governing  the  case  was  that  announced  in  County  of  Beaver 
V.  Armstrong,  44  Pa.  St.  63,  and  that  the  bona  fide  holder  was 
protected  against  the  claim  ^'^  of  the  real  owner.     The  same 
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rule  was  held  by  Judge  Sharswood  sitting  in  the  district  court 
of  Philadelphia,  Carpenter  v.  Eommel,  5  Phila.  34,  when  the 
defendant  had  purchased  at  the  open  board  of  brokers  a  lot  of 
stolen  negotiable  railroad  bonds. 

It  is  further  argued  by  appellee  that  the  circumstances  here 
proven  show  that  defendant  acted  in  bad  faith  when  it  took  the 
bonds  and  therefore  is  not  a  bona  fide  holder.  Good  faith  is 
defined  to  be  honesty  of  intention  and  freedom  from  knowledge 
of  circumstances  which  ought  to  put  the  holder  upon  inquiry. 
The  circumstances  pointed  to  here  as  calculated  to  arouse  in- 
quiry are  the  facts  that  Douglas,  although  reputable,  was  a 
young  unmarried  man  living  with  his  mother  at  the  village  of 
Fox  Chase,  not  engaged  in  large  business ;  that  he  held  a  subor- 
dinate position  as  clerk  in  a  trust  company;  therefore  it  was 
improbable  he  would  be  the  actual  owner  of  this  amount  of 
bonds.  The  argument  answers  itself — if  he  was  a  reputable 
young  man  living  inexpensively  and  without  ostentation  with 
his  mother,  the  conclusion  would  be  that  he  did  possess,  from 
accumulations,  securities  worth  two  thousand  five  hundred  dol- 
lars, and  that  if  he  occupied  a  position  of  responsibility  in  a 
large  trust  company,  he  was  honest  and  worthy.  That  he  of- 
fered them  in  pledge  for  a  loan  at  a  small  village  bank  instead 
of  to  a  larger  institution  only  showed  that,  like  many  others, 
especially  those  of  limited  means,  he  preferred  just  that  kind  of 
business.  There  does  not  seem  to  us  to  be  a  single  circumstance 
in  the  case,  or  anything  in  all  of  them  together,  which  was  cal- 
culated to  arouse  suspicion  or  put  the  defendant  upon  inquiry. 

Appellant's  first  assignment  of  error,  that  the  court  below 
erred  in  directing  a  verdict  for  plaintiff,  is  sustained.  The 
judgment  is  reversed  and  judgment  entered  for  defendant. 


TITLE   ACQUIEED  BY  BONA  FIDE   PUKCHASEB  OF   STOLEN 

PROPERTY. 

I.  Property  Other  than  Negotiable  Securities. 
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b.  Non-negotiable  Instruments,  981. 
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d.  Notes,  986. 

e.  Bank  Checks,  Bills  and  Notes,  987. 

I.    Property  Other  than  Negotiable  Securities, 
a.    Generally.— The  general  rule  is  so  well  established  as  to  scarcely 
need  the  citation  of  authority  that  a  thief  acquires  no  title  to  stolen 
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property,  and  that  he  can  pass  none.  The  mere  possession  of  personal 
property,  by  whatever  means  acquired,  if  there  is  no  evidence  of 
authority  to  sell  from  the  true  owner,  will  not  enable  the  possessor 
to  give  a  good  title.  The  only  exceptions  to  this  general  rule  are 
money  and  negotiable  securities:  Barstow  v.  Savage  Min.  Co.,  64  Cal. 
391,  49  Am.  Eep.  705.  The  subject  of  a  sale  must  belong  to  the 
vendor,  and  he  can  sell  no  more  than  the  interest  which  he  legally 
possesses.  "If,  therefore,  he  sell  an  article  not  belonging  to  him, 
whether  it  was  obtained  by  theft,  or  finding,  or  by  any  other  means, 
without  the  consent  of  the  owner,  the  person  whose  property  it  is  may 
claim  restitution  thereof  from  the  hands  of  the  vendee,  although  it 
be  purchased  bona  fide  and  for  a  valuable  consideration;  for,  unless 
the  property  were  devested  from  the  original  owner  by  a  legal  sale 
or  transfer,  it  would  remain  his  property,  in  whatever  innocent  hands 
it  might  subsequently  come":  Wilson  v.  Crocket,  43  Mo.  216,  97  Am. 
Dec.  390,  citing  many  authorities. 

In  England  it  was  formerly  held  that  a  valid  title  was  obtained 
to  personal  property  by  a  purchase  in  open  market,  or  market  overt, 
although  it  was  stolen  or  not  legally  possessed  by  the  vendor.  But 
this  rule  of  law  has  never  been  adopted  in  the  United  States:  Brown- 
ing V.  McGill,  2  Har.  &  J.  308;  Dame  v.  Baldwin,  8  Mass.  518;  Towne 
v.  Collins,  14  Mass.  500;  Wilson  v.  Crocket,  43  Mo.  216,  97  Am.  Dec. 
390;  Koberts  v.  Dillon,  3  Daly,  50;  Carmichael  v.  Buck,  10  Rich.  332, 
70  Am.  Dec.  226;  Griffith  v.  Fowler,  18  Vt.  390.  Market  overt  being 
unknown,  the  sale  of  a  stolen  horse  in  an  open  horse  market  will  not 
devest  the  true  owner  of  his  title:  Hosack  v.  Weaver,  1  Yeates,  478. 

By  a  larceny  of  goods  the  thief  acquires  no  title,  and  can  confer 
none  on  a  person  to  whom  he  sells  them,  and  such  person  is  liable  to 
the  real  owner  for  their  value,  without  regard  to  his  innocence  or 
good  faith  in  making  such  purchase:  Breckenridge  v.  McAfee,  54  Ind. 
141;  Collins  v.  Ralli,  20  Hun,  246.  Or  the  true  owner  may  retake 
them  into  his  possession:  Conlan  v.  Latting,  3  E.  D.  Smith,  353.  A 
bona  fide  purchaser  of  stolen  goods  for  value,  acting  in  complete 
ignorance  of  the  fact  that  he  is  dealing  with  stolen  goods,  acquires 
no  right  of  property  by  such  purchase.  When  a  chattel  once  passes 
feloniously  from  the  possession  of  the  lawful  owner,  no  subsequent 
holder  thereof  can  acquire  any  title  thereto  except  by  the  consent 
of  the  lawful  owner:  Lovell  v.  Shea,  28  Jones  &  S.  412.  If  goods 
are  feloniously  obtained,  the  owner  may  recover  them,  even  as 
against  the  bona  fide  purchaser  from  the  thief:  Robinson  v.  Dauchy, 
3  Barb.  20.  The  owner  of  stolen  property  may  maintain  an  ac- 
tion for  its  value  against  a  person  who  has  innocently  bought  it 
from  the  thief,  and  resold  it  in  good  faith,  if  the  property  itself  has 
passed  beyond  the  reach  of  the  true  owner:  Sharp  v.  Parks,  48  111. 
511,  95  Am.  Dec.  565.  And  the  rule  is  uniform  that  the  purchaser 
of  stolen  property,  though  sold  by  him  to  another  person,  is  liable 
to  the  true  owner  in  an  action  of  trover  for  its  conversion:  Cassidy 
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V.  Elk  Grove  Land  etc.  Co.,  58  HI.  App.  39.  If  one  in  good  faith  pur- 
chase and  subsequently  sell  stolen  goods,  he  is  liable  in  trover  to 
the  true  owner,  without  a  demand  and  refusal:  Courtis  v.  Cane,  32 
Vt.  232,  76  Am.  Dec.  174.  , 

A  sale  of  personal  property  in  consideration  of,  or  in  exchange  for, 
stolen  property  is  not  ipso  facto  void,  but  is  voidable  at  the  option 
of  the  vendor,  as  between  him  and  the  fraudulent  vendee,  and  those 
claiming  under  him  with  notice.  But  if  such  fraudulent  vendee  has 
transferred  the  property  to  a  bona  fide  purchaser  for  value,  the  ven- 
dor can  no  longer  reclaim  it  or  its  value  from  the  innocent  purchaser: 
Titcomb  v.  Wood,  38  Me.  561.  Such  a  transaction  does  not  involve 
the  title  to  the  stolen  property,  but  rather  amounts  to  a  failure  of 
consideration  on  the  part  of  the  person  who  received  it  in  exchange 
and  was  obliged  to  recognize  the  title  of  the  true  owner;  and  the 
general  rule  is  that  if  one  has  voluntarily  parted  with  his  property  in 
exchange  for  stolen  property,  he  cannot  upon  surrendering  the  stolen 
property  to  the  true  owner,  recover  his  own  from  one  who  has  ac- 
quired it,  for  value  and  without  notice  of  the  fraud:  Sadler  v.  Low- 
ers, 42  Ark.  148. 

Eeplevin  lies  to  recover  stolen  property  from  a  bona  fide  purchaser 
for  value:  Parish  v.  Morey,  40  Mich.  417. 

If  some  of  a  band  of  sheep  are  stolen  property,  and  did  not  belong 
to  the  vendor  at  the  time  of  the  sale,  the  vendee  is  entitled  to  re- 
cover the  sum  paid  for  them  with  interest  thereon  from  the  time 
of  payment:  Kouth  v.  Caron,  64  Tex.  289.  The  fact  that  the  pur- 
chaser of  a  stolen  sewing-machine,  who  was  the  agent  for  the  sale 
of  the  machine  in  a  given  territory,  made  the  purchase  with  a  view 
of  convincing  his  principal  that  his  territory  was  being  invaded,  is 
no  defense  to  an  action  against  the  vendor  for  the  return  of  the 
purchase  price:  Forth  v.  Lux,  40  Mo.  App.  162. 

b.  Non-negotiable  Instnunents.— If  securities,  when  stolen,  are  non- 
negotiable,  a  purchaser  from  the  thief,  though  he  purchases  bona  fide 
and  pays  value,  acquires  no  better  title  than  the  thief  had;  in  other 
words,  he  gets  no  title.  Thus  county  warrants,  though  negotiable  in 
form,  are  not  negotiable  in  fact,  and  a  purchaser  thereof  from  a  thief 
does  not  acquire  any  title:  First  Nat.  Bank  v.  Gates,  66  Kan.  505, 
97  Am.  St.  Rep.  383,  72  Fac.  207.  Tax  bills  are  not  negotiable  paper 
in  the  sense  of  the  commercial  law,  although  they  are  assignable  by 
indorsement,  and  one  who  takes  from  a  thief  such  bills  indorsed,  in 
blank,  no  matter  if  he  innocently  pays  full  value  therefor,  gets  no 
better  title  than  the  thief  possessed,  unless  the  true  owner  was  guilty 
of  gross  negligence  in  permitting  them  to  come  into  the  possession  of 
the  thief:  Young  v.  Brewster,  62  Mo.  App.  628. 

Eailroad  bonds  conditioned  for  the  payment  of  either  of  two  speci- 
fied kinds  and  amounts  of  national  currency,  to  be  determined  by  the 
place  to  be  fixed  for  their  payment,  which  bonds  contain  a  clause  au- 
thorizing the  president  of  the  corporation  to  fix  by  his  indorsement 
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such  place,  and  which  had  been  indorsed  in  blank  by  him,  and  after- 
ward stolen  from  the  possession  of  the  corporation,  and  sold  to  a 
bona  fide  purchaser  do  not  authorize  him  to  fill  the  blanks,  and  he  ac- 
quires and  can  convey  no  title:  Ledwich  v.  McKinn,  53  N.  Y.  308. 
If  railroad  bonds  at  the  time  they  are  stolen  are  imperfect  and  incom- 
plete, needing  seals  and  certificates  of  the  corporation  to  make  them 
valid,  and  these  are  forged  and  the  bonds  purchased  by  a  holder  in 
good  faith,  and  for  value,  yet  he,  by  his  purchase,  acquires  no  title, 
and  the  corporation  is  not  liable  thereon:  Maas  v.  Missouri  etc.  Ey. 
€o.,  11  Hun,  8;  affirmed,  83  N.  Y.  223.  Even  if  negotiable  bonds  is- 
sued and  afterward  redeemed  according  to  law,  and  canceled  by  the 
proper  officers  by  stamping  in  ink  across  the  face  words  stating  such 
cancellation,  they  are  extinguished;  and  if  a  clerk,  without  authority 
as  to  their  redemption  or  care,  afterward  steals  them,  fraudulently 
effaces  the  marks  of  cancellation,  and  puts  them  in  circulation,  the 
original  maker  and  issuer  of  them  is  not  liable  to  a  purchaser  in 
good  faith  for  value  and  before  maturity  from  the  thief  subsequent 
to  such  cancellation:  District  of  Columbia  v.  Cornell,  130  U.  S.  655, 
9  Sup.  Ct.  Eep.  694,  32  L.  ed.  1041;  Branch  v.  Sinking  Fund  Commrs., 
80  Va.  427,  56  Am.  Eep.  596. 

c.  Certificates  of  Stock  in  a  corporation  are  not  negotiable  securi- 
ties in  a  commercial  sense,  but  mere  evidence  of  the  holder's  title  to 
a  given  share  in  the  property  and  franchises  of  the  corporation.  Hence 
a  bona  fide  purchaser  of  stock  certificates  standing  on  the  corpora- 
tion books  in  the  name  of  the  former  owner,  regukirly  indorsed  by 
him,  and  stolen  from  the  present  owner  without  his  fault,  gets  no 
title:  Sherwo.od  v.  Meadow  Valley  Min.  Co.,  50  Cal.  412;  Barstow  v. 
Savage  Min.  Co.,  64  Cal.  388,  49  Am.  Eep.  705,  1  Pac.  349.  And  a 
stock  broker  who  sells  certificates  of  stock  received  by  him  for  sale 
from  one  who  stole  them  is  guilty  of  a  conversion  and  liable  to  the 
true  owner  for  the  value  of  the  stock,  although  the  thief,  at  the 
time  he  delivered  the  stock  to  such  broker,  represented  himself  to 
be  its  owner,  and  the  broker,  in  good  faith,  and  without  notice  of  the 
theft,  sold  the  stock  and  paid  the  proceeds  of  the  sale  to  such  thief: 
Swim  V.  Wilson,  90  Cal.  126,  25  Am.  St.  Eep.  110,  27  Pac.  33. 

II.  Negotiable  Securities. 
a.  Generally. — The  general  rule  seems  to  be  well  settled  that  an 
innocent  purchaser  for  value  of  commercial  negotiable  paper,  needing 
no  further  act  to  make  it  negotiable,  gets  a  good  title  as  against  the 
real  owner,  although  he  purchases  from  a  thief:  First  Nat.  Bank  v. 
Gates,  66  Kan.  505,  97  Am.  St.  Eep.  383,  72  Pac.  207;  Wheeler  v. 
Guild  20  Pick.  545,  32  Am.  Dec.  231;  Kuhns  v.  Gettysburg  Nat.  Bank, 
68  Pa.  St.  445.  Whenever  we  shall  hereinafter  use  the  term  "nego- 
tiable security"  or  "negotiable  instrument"  we  mean,  unless  the 
context  shows  otherwise,  a  security  or  instrument  transferable  by 
delivery.     If  a  negotiable  instrument  is  issued  with  the  payee's  name 
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in  blank,  and  is  afterward  stolen,  one  who  acquires  it  for  value,  and 
in  good  faith  from  the  thief,  is  thereby  invested  with  authority  to 
fiil  in  such  blank  to  the  same  extent  and  with  like  effect  as  if  it  were 
acquired  from  the  legal  owner:  Manhattan  Sav.  Inst.  v.  New  York 
etc.  Bank,  170  N.  Y.  58,  88  Am.  St.  Eep.  640,  62  N.  E.  1079.     The 
purchaser,  for  value  before  maturity,  and  in  the  due  course  of  trade, 
of  negotiable  paper  indorsed  by  the  payee  in  blank,  from  one  who 
has  stolen  it,  acquires  a  good  title  even  against  the  original  owner: 
Whiteside  v.  First  Nat.  Bank   (Tenn.  Ch.  App.),  47  S.  W.  1108.     A 
purchaser  for  value  of  stolen  negotiable  securities    will  be  protected 
unless    the  circumstances  are  such  that  an  inference  can  be  fairly  drawn 
that  the  purchase  was  made  in  bad  faith,  or  with  notice  of  defective 
title  in  the  seller,  and  to  defeat  his  title  it  is  not  sufficient  to  show 
that  a  prudent  man  would  have  been  put  on  inquiry,  or  that  he  was 
negligent,  or  did  not  exert  a  proper    degree  of    caution:    Dutchess 
County  etc.  Ins.  Co.  v.  Hachfiekl,  73  N.  Y.  226.     One  who  purchases 
stolen  negotiable  paper  before  it  is  due,  for  a  valuable  consideration 
in  good  faith,  and  without  actual  knowledge  or  notice  of  any  defect 
in  the  title,  holds  it  by  a  valid  title  as  against  every  other  person,  and 
suspicion  of  a  defect  in  the  title,  knowledge  of  circumstances  which 
would  excite  suspicion  in  the  mind  of  a  prudent  person,  disregard  of 
means  of  information    an  examination  of  which  would  disclose  such 
defect — in  fine,  gross  negligence  at  the  time  of  the  purchase — will  not 
alone   defeat   his   title.     It   is   evidence,   but   not   conclusive   of  bad 
faith,  and  that  must  be  established  by  one  seeking  to  impeach  such 
title:  Seybel  v.  National  Currency  Bank,  54  N.  Y.  288,  13  Am.  Kep. 
583.     If  an  instrument  is  transferable  by  indorsement  and  delivery, 
or  by  delivery  alone,  a  purchaser,  taking  in  good  faith  and  for  value, 
need  not  investigate  the  bona  fides  of  the  title  of  the  previous  hold- 
ers, and  he  takes  a  good  title  even  though  he  purchases  from  a  thief: 
Manhattan  Sav.  Inst.  v.  New  York  etc.  Bank,  170  N.  Y.  58,  88  Am.  St. 
Rep.  640,  62  N.  E.  1079.     In  Kuhns  v.  Gettysburg  Nat.  Bank,  68  Pa. 
St.  445    it  was,  however,  held  that  on  proof  of  the  larceny  of  nego- 
tiable paper,  the  holder  must  affirmatively  show  that  he  took  it  in 
the  usual  course  of  business  for  value,  and  if  he  cannot  show  this,  he 
acquires  no  title  to  the  paper,  and  if  he  subsequently  obtains  money 
on  it,  he  is  liable  to  the  true  owner. 

The  owner  of  negotiable  securities,  stolen  and  afterward  sold  by 
the  thief,  may  follow  and  claim  the  proceeds  in  the  hands  of  the 
felonious  taker  or  of  his  assignee  with  notice,  and  this  right  con- 
tinues and  attaches  to  any  securities  or  property  in  which  the  pro- 
ceeds are  invested,  so  long  as  they  can  be  traced  and  identified,  and 
the  rights  of  a  bona  fide  purchaser  do  not  intervene:  Newton  v. 
Porter  69  N.  Y.  133,  25  Am.  Rep.  152.  A  negotiable  security  stolen 
from  the  maker  before  it  becomes  effective  as  an  obligation  by  actual 
or  constructive  delivery,  cannot  be  enforced  by  any  subsequent  in- 
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nocent  holder.  This  seems  to  be  the  better  rule  although  there  is 
a  conflict  of  authority  on  the  subject:  Salley  v.  Terrill,  95  Me.  553,  85 
Am,  St.  Rep.  433,  50  Atl.  896,  55  L.  R.  A.  730;  Benson  v.  Hunting- 
ton, 21  Mich.  415,  5  Am,  Rep.  497;  Hall  v.  "Wilson,  16  Barb.  548; 
Branch  v.  Commissioners  of  Sinking  Fund,  80  Va.  427,  56  Am.  Rep. 
596;  note  to  Bedell  v.  Herring,  11  Am.  St,  Rep,  313-317. 

b.  Bonds. — ^It  is  well  established  that  the  rule  that  a  thief  cannot 
convey  a  good  title  to  stolen  property  has  an  exception  in  case  of 
money  or  negotiable  securities  transferable  by  delivery,  which  have 
been  put  in  circulation  before  maturity  and  have  come  to  the  hands 
of  bona  fide  holders  for  value.  Bonds,  whether  with  or  without 
coupons  attached,  are  within  the  exception.  Stolen  bonds  with  cou- 
pons attached  payable  to  bearer  are  negotiable  securities,  and  before 
maturity  pass  by  delivery,  and,  in  fact,  have  all  the  qualities  and  in- 
cidents of  commercial  paper.  Hence,  a  bona  fide  purchaser  for  value 
and  before  maturity  acquires  good  title  to  such  bonds,  although  he 
purchases  from  a  thief  who  has  stolen  them,  as  he  is  unaffected  by 
want  of  title  in  his  vendor:  Consolidated  Association  of  Planters  v. 
Avegno,  28  La.  Ann.  552;  Boyd  v.  Kennedy,  38  N.  J.  L.  146,  20  Am. 
Rep.  376;  Newton  v.  Porter,  69  N.  Y.  133,  25  Am.  Rep.  154;  Mason  v. 
Frick,  105  Pa.  St.  162,  51  Am.  Rep.  191;  Texas  Banking  etc.  Co,  v, 
Turnley,  61  Tex,  365;  Murray  v.  Lardner,  69  U,  S.  (2  Wall.)  110,  17 
L.  ed.  857;  and  in  such  case,  the  burden  of  proof  on  the  question  of 
good  faith  in  the  purchaser  is  on  the  person  who  assails  his  posses- 
sion: Murray  v.  Lardner,  69  U.  S.  (2  Wall.)  110,  17  L,  ed.  857.  Such 
bonds  issued  and  put  on  the  market,  with  a  blank  for  the  name  of  the 
payee,  have  the  same  quality  of  negotiability  as  a  bond  complete  when 
issued,  the  authority  of  the  subsequent  bona  fide  holder  to  write  his 
name  in  the  blank  space,  making  the  instrument  complete,  is  im- 
plied from  the  act  of  the  obligors  in  putting  it  in  circulation  on  that 
condition.  Hence,  if  such  a  bond  is  stolen  from  the  owner  and  pur- 
chased by  one  in  good  faith  and  for  value,  the  purchaser  acquires  a 
perfect  title  against  the  original  owner,  who  cannot  maintain  replevin 
to  recover  it  from  such  purchaser:  Boyd  v.  Kennedy,  38  N,  J,  L,  146, 
20  Am,  Rep.  376. 

The  effect  of  leaving  a  blank  for  the  name  of  the  payee  is  to  make 
muni»ipal  coupon  bonds  payable  to  bearer  until  the  implied  authority 
to  fill  such  blank  is  exercised  by  a  bona  fide  holder.  If  such  bonds 
are  stolen  from  the  purchaser,  a  person  who  in  good  faith  advances 
money  upon  them  before  maturity,  and  while  the  blanks  in  them  are 
still  unfilled  obtains  a  good  title,  nor  is  he  bound  to  take  notice 
of  an  advertisement  of  their  theft  eighteen  years  previously,  stating 
the  character  and  number  of  the  bonds:  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Exchange  Bank,  42  N.  Y.  App.  Div.  147,  59  N.  Y.  Supp. 
51;  affirmed,  170  N.  Y.  58,  88  Am.  St.  Rep.  640,  62  N.  E.  1079.  If  a 
negotiable  city  bond  is  stolen,  and  its  number  is  altered  by  the  thief, 
it  is  good  in  the  hands  of  a  subsequent  bona  fide  holder  before  ma- 
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turity  who  takes  it  for  value:  City  of  Elizabeth  v.  Force,  29  N.  J.  Eq. 
587.  Certain  negotiable  bonds,  part  of  a  large  issue  made  by  a  rail- 
road corporation,  and  numbered  consecutively,  owned  by  the  plaintiff 
were  stolen,  the  numbers  altered  and  the  bonds  afterward  purchased 
in  good  faith,  before  maturity  and  for  value.  In  a  suit  against  the 
corporation  to  recover  the  amount  of  the  bonds  by  the  original  owner, 
it  was  held  that  the  original  owner  could  not  recover  if  the  bonds 
were  outstanding  in  the  hands  of  a  bona  fide  purchaser,  who  ac- 
quired a  good  title  to  them,  and  that  the  obligation  represented  by 
the  bonds  was  not  annulled  by  the  alteration  of  their  numbers  made 
by  the  thief  without  the  privacy  of  the  purchaser:  Wylie  v.  Missouri 
Pac.  R.  R.  Co.,  41  Fed.  623. 

We  have  spoken  of  the  rule  relating  to  stolen  negotiable  paper  as 
being  applicable  in  favor  of  purchasers  before  maturity,  because  it  is 
often  in  the  decisions  stated  with  this  qualification.  With  respect  to 
ordinary  negotiable  paper,  it  cannot  be  outstanding  after  due  without, 
in  contemplation  of  law,  being  dishonored,  and  he  who  contemplates 
purchasing  it  is  necessarily  required,  before  he  is  entitled  to  the  pro- 
tection of  a  purchaser  bona  fide,  to  make  inquiry  respecting  the  title 
of  the  apparent  holder  and  the  defenses,  if  any,  existing  against  him 
and  it.  Under  ordinary  circumstances,  such  an  inquiry  would  prob- 
ably disclose  the  want  of  title  of  such  holder  if  the  instrument  had 
been  stolen.  Hence,  it  may,  we  think,  be  safely  affirmed  as  a  general 
rule,  that  a  purchaser  of  an  ordinary  negotiable  instrument  after 
maturity  obtains  a  title  no  better  than  that  of  his  vendor,  and  hence 
may  not  assert  it  if  such  vendor  was  a  thief  or  a  purchaser  from  a 
thief  under  such  circumstances  as  forbid  the  enforcement  of  the  in- 
strument: D.  Blum,  Stern  &  Co.  v.  Sallis,  24  La.  Ann.  118;  Greenwell 
v.  Haydon,  78  Ky.  332,  39  Am.  Eep,  234;  United  States  v.  Vermilye, 
10  Blatchf.  280,  Fed.  Cas.  No.  16,618;  Von  Hoffman  v.  United  States, 
18  Ct.  of  CI.  386.  In  many  instances,  however,  large  issues  of  munic- 
ipal and  other  public  or  quasi  public  bonds  or  of  coupons  thereto 
are  outstanding  and  dishonored  because  of  the  failure  to  provide  funds 
for  their  payment,  and  the  fact  of  their  being  so  dishonored  does  not 
indicate  any  defect  in  the  holder's  title  nor  suggest  any  special  in- 
quiry with  reference  thereto,  nor  would  such  inquiry,  if  made,  or- 
dinarily disclose  any  defect  therein.  We  have  been  unable  to  discover 
any  decision  determining  whether,  under  such  circumstances,  a  pur- 
chaser of  one  of  such  securities  after  its  maturity,  but  in  good  faith 
and  for  full  value,  must  lose  his  title  if  it  can  be  shown  that  his 
vendor  was  a  thief. 

c.  Government  Bonds,  purchased  in  good  faith  and  for  value,  with- 
out notice,  pass  to  the  purchaser  who  acquires  a  perfect  title  thereto: 
Jones  V.  Nellis,  41  111.  482,  89  Am.  Dec.  389;  Seybel  v.  National  Cur- 
rency Bank,  54  N.  Y.  288,  13  Am.  Rep.  588.  Thus,  a  dealer  in  govern- 
ment or  United  States  bonds,  payable  to  bearer,  is  not  bound  to  make 
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inquiry  of  one  offering  to  sell  as  to  his  right  or  title  thereto,  or  to 
take  any  special  precautionary  measures  to  ascertain  or  protect  the 
interests  of  others,  and  in  the  case  of  the  purchase  by  him  of  such 
bonds  which  have  been  stolen,  the  fact  of  an  omission  on  his  part  to 
examine  or  read  notices  of  the  theft  left  at  his  place  of  business,  will 
not  of  itself,  without  actual  notice  or  knowledge,  deprive  him  of 
the  character  of  a  bona  fide  purchaser:  Seybel  v.  National  Currency 
Bank,  54  N.  Y,  288,  13  Am.  Kep.  583.  If  stolen  United  States  bonds 
have  had  the  numbers  so  altered  that  the  alteration  cannot  be  dis- 
covered with  the  naked  eye,  the  owner  from  whom  they  are  stolen 
cannot  dispute  the  title  of  a  bona  fide  purchaser  thereof  for  value: 
Brown  v.  United  States,  20  Ct.  of  CI.  416;  but  if  stolen  called  bonds 
of  the  United  States  payable  to  bearer  are  purchased  bona  fide  after 
maturity  of  the  calls  rendering  them  non-negotiable,  the  purchaser  ac- 
quires no  title  thereto  against  the  owner  from  whom  they  were  stolen: 
Von  Hoffman  v.  United  States,  18  Ct.  of  CI.  386. 

d.  Notes, — Upon  grounds  of  public  policy  growing  out  of  commercial 
necessities  and  wants  of  the  community,  a  holder  of  a  negotiable 
promissory  note  or  other  commercial  paper  negotiable  in  fact  may, 
if  a  purchaser  for  value,  in  good  faith  and  without  notice,  acquire  a 
good  title  thereto  and  recover  upon  it,  notwithstanding  any  defect  or 
infirmity  in  the  title  of  the  person  from  whom  he  derives  it,  ^nd  even 
though  such  person  may  have  acquired  it  by  theft  or  robbery:  Frank- 
lin Sav.  Inst.  V.  Heinsman,  1  Mo.  App.  336;  Hall  v.  Wilson,  16  Barb.  550. 
Thus,  if  a  note  is  payable  to  bearer  and  has  been  delivered,  then 
stolen  from  the  owner,  and  has  come  into  the  hands  of  a  bona  fide 
holder  for  value,  he  may  recover  on  it  against  the  maker:  Branch  v. 
Commissioners  of  Sinking  Fund,  80  Va.  427,  56  Am.  Rep.  596.  If  a 
note  is  transferable  by  delivery,  and  not  overdue  or  apparently  dis- 
honored, it  may,  in  the  ordinary  course  of  business,  in  good  faith,  and 
for  a  valuable  consideration,  be  transferred  so  as  to  vest  a  valid  title 
in  the  transferee,  although  stolen  from  the  true  owner:  Wheeler  v. 
Guild,  20  Pick.  545,  32  Am.  Dec.  231.  Delivery  of  a  stolen  note  with 
a  blank  indorsement  vests  a  right  in  the  holder  to  collect,  or  negotiate 
it,  or  to  fill  up  the  indorsement  with  his  own  name  as  an  indorser,  and 
if  he  is  a  bona  fide  purchaser  for  value,  he  is  entitled  to  hold  it 
against  the  true  owner  and  recover  the  amount  thereof:  Caruth  v. 
Thompson,  16  B.  Mon.  572,  63  Am.  Dec.  559.  In  a  recent  case — 
Walters  v.  Tielkemeyer,  72  Mo.  App.  371 — it  was  held  in  an  action 
of  replevin  to  recover  the  possession  of  certain  notes,  indorsed  by 
the  payee  in  blank,  claimed  by  plaintiff  to  have  been  stolen  by  a  real 
estate  agent,  in  whose  possession  they  were  left  for  some  time  after 
it  was  claimed  that  he  had  stolen  them,  with  knowledge  of  the  fact 
that  he  was  proposing  to  make  some  disposition  of  them,  and  who  did 
sell  them  to  a  bona  fide  purchaser  for  value  before  maturity,  and  with- 
out notice,  that  the  plaintiff  was  estopped  from  asserting  title  against 
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such  holder.  If,  however,  the  note  is  non-negotiable,  the  true  owner 
may,  after  demand  and  refusal  of  a  purchaser  thereof  in  good  faith 
from  a  thief,  maintain  an  action  against  him  for  its  recovery,  or  for 
damages  for  its  conversion:  Prather  v.  Weissiger,  10  Bush,  117. 
Within  this  rule  a  note  is  not  negotiable  until  delivered  to  some  per- 
son as  evidence  of  a  subsisting  debt,  and  if  stolen  before  that  time  a 
purchaser  in  good  faith  and  for  value  from  the  thief  gets  no  title 
thereto:  Hall  v.  "Wilson,  16  Barb.  548;  Branch  v.  Commissioners  of 
Sinking  Fund,  80  Va.  427,  56  Am.  Eep.  596. 

To  entitle  the  holder  of  a  negotiable  note,  which  has  been  obtained 
and  put  in  circulation  feloniously,  to  the  benefit  of  the  rule  which  pro- 
tects such  holder  against  the  true  owner,  the  former  must  be  able  to 
show  that  he  has  become  such  holder  in  good  faith,  for  a  full  and 
fair  consideration,  in  the  usual  course  of  business,  and  without  notice 
of  the  defect  or  infirmity  in  the  title:  Meniam  v.  Granite  Bank,  8 
Gray,  254;  Hall  v.  Wilson,  16  Barb.  548;  Dutchess  County  Mutual 
Ins.  Co.  v.  Hachfield,  73  N.  Y.  226. 

e.  Bank  Checks,  Bills  and  Notes.— If  a  check,  retained  by  the 
depositor  after  acceptance,  is,  after  he  has  indorsed  it,  stolen  from 
him,  and  is,  after  being  indorsed  by  others,  taken  by  a  banker  in 
the  due  course  of  business  and  deposited  by  him  in  the  bank  for 
collection,  he  is  entitled,  as  between  himself  and  the  maker,  to  have 
the  bank  pay  it  to  him  as  the  lawful  holder,  although  it  was  stolen 
and  the  maker  had  in  the  meantime  stopped  its  payment:  Poess  v. 
Twelfth  Ward  Bank,  43  Misc.  Eep.  (N.  Y.)  45.  The  holder  of  a 
check  previously  stolen,  and  payable  to  bearer,  is  entitled  to  recover 
from  the  drawer,  where  it  is  received  in  the  usual  course  of  business, 
without  notice  or  negligence  from  which  bad  faith  can  be  inferred: 
Marsh  v.  Smith,  3  La.  Ann.  402,  48  Am.  Dec.  452. 

If  bank  notes  are  stolen  and  disposed  of  by  the  thief,  they  cannot 
be  recovered  by  the  loser  from  a  bona  fide  holder  of  them:  Sinclair 
v.  Piercy,  5  J.  J.  Marsh.  63;  and  the  holder  of  stolen  bank  bills  who 
comes  by  them  in  good  faith  for  a  valuable  consideration  and  in  the 
regular  course  of  business,  though  at  a  discount,  can  recover  upon 
them  against  the  bank:  Olmstead  v.  Winsted  Bank,  32  Conn.  278,  85 
Am.  Dec.  260.  Bank  bills  or  notes,  though  fraudulently  put  in  cir- 
culation, or  even  stolen,  become  the  property  of  him  who  gives  a 
valuable  consideration  for  them  having  no  knowledge  of  the  fraud 
or  robbery:  Eobinson  v.  Bank  of  Darien,  18  Ga.  67.  And  courts  will 
not  order  stolen  bank  notes  to  be  restored  to  the  person  from  whom 
they  are  stolen,  if  they  have  subsequently  been  taken  bona  fide  by 
iunocent  persons  in  the  way  of  business:  United  States  v.  Bead,  2 
Cranch  C.  C.  159,  Fed.  Cas.  No.  16,125.  The  holder  of  a  bank  bill 
stolen  before  issuance,  receiving  it  bona  fide,  in  the  usual  course 
of  business  for  value,  may  recover  upon  it  against  the  bank,  though 
he  is  guilty  of  gross  negligence  in  taking  it,  if  there  is  no  evidence 
of  fraud:  Worcester  Co.  Bank  v.  Dorchester  etc.  Bank,  10  Cush.  488, 
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57  Am.  Dee.  120.  A  bona  fide  holder  of  stolen  bank  bills  received 
in  the  regular  course  of  business  and  for  value  does  not,  however, 
acquire  an  absolute  property  therein  ■which  he  can  transmit  to  a 
purchaser  who  has  knowledge  that  such  bills  were  stolen,  or  were 
claimed  to  have  been  stolen  from  and  not  issued  by  the  bank:  01m- 
stead  V.  Winsted  Bank,  32  Conn.  278,  85  Am.  Dec.  260.  The  burden 
of  proof  in  an  action  on  a  bank  bill  shown  to  have  been  stolen  is 
not  on  the  plaintiff  to  show  that  he  obtained  it  fairly  and  under 
such  circumstances  as  entitle  him  to  maintain  an  action  on  it.  The 
burden  is  on  the  defendant  to  show  that  plaintiff  did  not  so  receive 
it:  Worcester  Co.  Bank  v.  Dorchester  etc.  Bank,  10  Cush.  488,  57  Am. 
Dee.  120;  Wyer  v.  Dorchester  etc.  Bank,  11  Cush.  51,  59  Am.  Dec.  137. 


KAUFMANN  V.  LIGGETT. 

[209  Pa.  St.  87,  58  Atl.  129.] 

LANDLORD  AND  TENANT— Equity  Jurisdiction— Injunction. 
A  court  of  equity  has  jurisdiction,  in  a  proper  case,  to  restrain  pro- 
ceedings under  the  landlord  and  tenant  statutes  of  Pennsylvania, 
(p.  990.) 

LANDLORD  AND  TENANT— Renewals  of  Lease.— In  constru- 
ing provisions  of  a  lease,  relating  to  renewals,  if  there  is  any  uncer- 
tainty, the  tenant  is  favored,  and  not  the  landlord,  because  the  lat- 
ter, having  the  power  to  stipulate  in  his  own  favor,  has  neglected 
to  do  so,  and  also  upon  the  principle  that  every  man's  grant  is  to 
be  taken  most  strongly  against  himself,     (p.  994.) 

LANDLORD  AND  TENANT— Renewals  of  Lease— Rental- 
Equity  Jurisdiction.— If  a  lease  stipulates  for  an  extension  for  a 
period  of  years,  the  rental  to  be  determined  by  arbitrators,  and 
the  tenant  gives  the  notice  of  renewal  required  by  the  lease,  but 
the  arbitrators  fail  to  fix  the  rental  because  of  disagreement  between 
themselves,  the  landlord  cannot  oust  the  tenant  during  the  extended 
term,  as  the  fixing  of  the  rental  is  not  of  the  essence  of  the  contract, 
while  the  right  of  renewal  is,  and  although  a  court  of  equity  cannot 
compel  an  arbitration,  it  may  either  by  itself  or  its  officer  fix  the 
amount  of  the  rent  for  the  extended  term,  and  enforce  specific  per- 
formance of  the  contract  upon  the  terms  thus  found,     (p.  999.) 

D.  T.  Watson,  M.  A.  Woodward  and  J.  M.  Freeman,  for  the 
appellants. 

W.  B.  Eodgers,  E.  H.  Stone  and  J.  E.  McCreery,  for  the  ap- 
pellees. 

®*  POTTEE,  J.  The  complainants  in  this  case,  Kaufmann 
Brothers,  leased  certain  premises  on  the  southeast  corner  of 
Fifth  avenue  and  Smithfield  street^  in  the  city  of  Pittshurg, 
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from  Sarah  L.  Hitchcock,  for  a  term  of  years.  By  the  leases, 
two  in  number,  it  was  provided  in  language  substantially  identi- 
cal that  the  lessees  should  have  the  privilege  of  rerenting  at 
the  expiration  of  the  first  term,  which  ended  April  1,  1898,  for 
a  period  of  five  years  more  at  a  rental  to  be  determined  by  four 
arbitrators,  two  selected  by  each  party,  with  power  in  case  of 
disagreement  to  choose  an  umpire,  whose  decision  should  be 
final  and  without  exception  or  appeal.  It  was  also  stipulated  that 
no  such  privilege  of  renewal  should  be  granted  unless  the  lessees 
gave  -written  notice  to  the  lessor  or  her  heirs  of  their  intention  to 
exercise  such  privilege  for  six  months  prior  to  April  1,  1898. 
Also  that  if  the  arbitrators  and  umpire  should  not  agree  within 
two  months  after  their  appointment,  then  others  should  be 
chosen  in  the  same  manner.  Also  that  if  the  lessees  should 
occupy  the  premises  for  the  term  of  five  years  from  April  1,  1898, 
they  should  have  a  further  privilege  of  lease  for  another  period 
of  five  years,  upon  a  like  six  months'  notice,  at  a  rental  to  be 
fixed  and  determined  in  the  same  manner.  There  was  no  pro- 
vision in  either  lease  covering  the  contingency  of  a  failure  to 
agree  upon  the  part  of  the  second  set  of  arbitrators. 

The  lessees  exercised  their  privilege  of  renewal  for  the  five 
years  beginning  April  1,  1898,  and  the  rental  was  determined 
according  to  the  provisions  of  the  leases.  Six  months  prior  to 
April  1,  1903,  which  was  the  termination  of  the  first  extension 
of  five  years,  they  gave  notice  of  their  intention  to  renew  for 
another  period  of  five  years.  Arbitrators  were  named  by  both 
sides  in  accordance  with  the  provisions  of  the  leases,  but  they 
failed  to  agree  upon  a  rental  or  to  select  an  umpire  ®^  with- 
in two  months.  A  second  set  of  arbitrators  were  then  chosen. 
But  again  there  was  a  failure  to  agree,  and  upon  April  9,  1903, 
the  arbitration  was  dissolved  and  adjourned  sine  die.  Mean- 
while, the  respondents,  who  were  trustees  under  the  will  of 
the  lessor,  she  having  died  during  the  tenancy,  had  given 
notice  to  the  lessees,  under  the  landlord  and  tenant  acts  of 
1772  and  1863,  to  surrender  possession  of  the  premises,  and 
threatened  proceedings  to  dispossess  them.  The  lessees  then 
filed  this  ))ill  against  the  trustees,  praying  (1)  for  an  injunction 
to  restrain  them  from  proceedings  at  law  to  disturb  or  interfere 
with  the  complainant's  possession  of  the  premises,  and  {2)  for 
a  determination  by  the  court  of  the  amount  of  rental  to  be  paid 
for  the  five  years  beginning  April  1,  1903. 

Upon  the  trial,  the  court  made  a  full  finding  of  facts,  all  of 
them  being  practically  undisputed,  and  reached  the  following 
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conclusions  of  law:  1.  That  equity  has  jurisdiction;  2.  That 
there  is  no  sufficient  remedy  at  law ;  3.  That  the  landlord  and 
tenant  acts  of  1772  and  1863  have  no  application;  4.  That  an^ 
injunction  should  be  granted  until  further  order. 

Exceptions  were  filed  to  certain  of  the  findings  of  fact,  as 
being  irrelevant  and  immaterial,  and  also  to  the  conclusions  of 
law  and  the  opinion  of  the  court.  These  exceptions  were  dis- 
missed and  a  decree  was  entered  directing  that  an  injunction 
be  issued  restraining  the  respondents  from  interfering  with  the 
possession  of  the  plaintiffs  until  further  order  of  the  court,  by 
proceeding  under  the  landlord  and  tenant  acts  of  1772  and 
1863,  or  otherwise.  The  present  appeal  was  then  taken  by  the 
respondents.  The  decree  of  the  court  below  is  not  assigned  for 
error,  but  the  assignments  are  confined  to  the  dismissal  of 
the  exceptions  to  the  conclusions  of  law  reached  by  the  court 
below. 

That  a  court  of  equity  has  jurisdiction  in  a  proper  case  to 
restrain  proceedings  under  the  landlord  and  tenant  acts  of  1772 
and  1863,  was  expressly  held  in  Denny  v.  Fronheiser,  207  Pa. 
St.  174,  56  Atl.  406.  Justice  Mitchell  there  said  (page  177, 
207  Pa.  St.,  and  page  407,  56  Atl.)  :  "The  jurisdiction  of 
equity  to  restrain  actions  at  law  ia  too  well  established  to 
require  discussion,  and  there  is  nothing  in  the  act  of  1772  to 
give  proceedings  under  it  any  immunity  from  such  restraint 
in  a  proper  case."  In  that  instance  it  was  held  that  equity 
would  not  interfere,  not  because  it  is  without  jurisdiction  to. 
^^  do  so,  but  because  a  proper  case  was  not  made  out  for  its 
exercise. 

The  summary  remedy  provided  under  the  acts  of  1773  and 
1863  is  not  adapted  to  the  determination  of  intricate  and  deli- 
cate questions  of  law.  As  the  present  chief  justice  said  in  the 
case  just  cited  (page  179,  207  Pa.  St.,  and  page  407,  56  Atl.)  : 
"The  act  was  passed  in  the  interests  of  justice  to  give  against 
tenants  who  hold  over  without  even  color  of  right  after  the 
expiration  of  their  terms,  a  better  remedy  than  the  old,  cumber- 
some, dilatory  and  expensive  one  by  action  of  ejectment."  But 
as  Justice  Sterrett  said  in  Davis  v.  Davis,  115  Pa.  St.  261,  7 
Atl.  746,  speaking  of  the  provisions  of  the  act  of  1863  (page 
265, 115  Pa.  St.,  and  page  746,  7  Atl.);  "It  also  clearly  indicates 
that  the  legislature  in  providing  a  remedy  so  summary  that  the. 
person  in  possession  may  be  ousted  therefrom  in  a  few  days,  in- 
tended to  further  limit  the  jurisdiction  of  magistrates  and  re- 
strict the  remedy  to  plain  cases  of  ordinary  tenancy."     And 
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further  in  the  same  case  (page  266,  115  Pa.  St.,  and  page  746, 
7  Atl.),  he  says:  "In  view  of  the  fact  that  the  special  and 
summary  jurisdiction  given  to  justices  of  the  peace  and  magis- 
trates hy  the  act  of  1863,  and  supplements,  has  been  so  sharply 
defined  by  the  legislature,  and  limited  to  a  class  of  cases  that 
are  of  easy  solution,  it  would  illy  become  us,  even  if  we  had  the 
power  to  do  so,  to  enlarge  its  scope  so  as  to  embrace  cases  which 
the  average  justice  of  the  peace  or  city  magistrate  is  incompetent 
to  dispose  of."  ;: 

In  the  present  case,  the  appellees  contend  for  the  right  t6 
hold  the  premises  in  dispute,  under  the  covenants  in  the  lease 
providing  for  a  renewal  for  five  years  from  April  1,  1903. 
This  raises  a  somewhat  complicated  question  of  law  which 
must  be  settled  before  it  is  possible  to  determine  whether  or 
not  the  right  of  possession  in  the  lessees  ended  with  the  term 
which  expired  March  31,  1903.  Had  no  notice  been  given  by  the 
appellees,  six  months  prior  to  that  date,  of  their  intention 
to  exercise  the  right  of  renewal  which  was  expressly  granted 
to  them  by  the  original  lease,  then  there  would  be  but  a  sim- 
ple question  of  fact  for  determination,  entirely  within  the 
province  of  the  justice  and  the  jury  to  decide.  But  it  is  un- 
disputed that  the  six  months'  notice  was  given,  and  the  rights 
of  the  parties  now  turn  upon  questions  of  law,  rather  than  upoii 
any  disputed  facts. 

We  are  clear  that  under  the  circumstances  of  the  present 
^*  case,  neither  the  act  of  1772  nor  that  of  1863  supplies  an 
adequate  remedy,  nor  do  they  provide  a  proper  tribunal  for  the 
determination  of  the  questions  involved.  They  cannot  there- 
fore be  allowed  to  operate  as  a  bar  to  the  maintenance  of  this 
bill. 

In  the  second  prayer  of  the  bill,  the  lessees  ask  that  the 
court  shall  fix  and  determine  the  rental  to  be  paid  by  the 
plaintiifs  for  the  premises  for  the  term  of  five  years  from 
April  1,  1903.  But  it  is  urged  hy  counsel  for  the  appellants 
that  the  court  has  no  jurisdiction  to  grant  this  relief,  because, 
as  they  allege,  the  leases  terminated  March  31,  1903,  by  rea- 
son of  the  failure  of  the  mode  provided  by  the  parties  for  the 
fixing  of  the  rental. 

As  we  have  seen,  the  original  term  in  both  leases  expired 
April  1,  1898,  but  each  provided  for  similar  renewals,  one  for 
five  years,  from  April  1,  1898,  and  another  for  a  further  term 
of  five  years  from  April  1,  1903;  and  by  another  agreement, 
two  additional  extensions  from  that  date  were  provided  on 
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both  of  the  above  leases,  one  for  five  years,  and  at  its  expira- 
tion, another  for  four  years;  so  that  extensions  are  provided 
for  which  run,  at  the  option  of  the  lessees,  until  April  1,  1917. 
The  leases  therefore  contemplate,  in  addition  to  the  first  term 
of  thirteen  years,  four  extensions  in  all,  three  for  five  years 
each,  and  one  for  four  years.  The  entire  contract  embraces  a 
period  of  thirty-two  years'  occupancy  of  the  premises  by  the 
lessees,  if  they  choose  to  avail  themselves  of  the  rights  placed 
at  their  disposal  by  the  terms  of  the  agreement.  The  rental 
for  the  first  thirteen  years  was  fixed  by  the  paxties  at  the  out- 
set. That  for  the  first  extension  of  five  years  was  fixed  by  ar- 
bitration in  accordance  with  the  terms  of  the  lease;  and  the 
present  dispute  grows  out  of  the  failure  upon  the  part  of  the 
arbitrators  to  fix  the  rental  for  the  second  period  of  extension 
of  five  years. 

The  language  of  the  original  lease  of  1885  is  as  follows: 
"And  the  said  parties  of  the  first  part  hereby  grant  unto  the 
said  J.  Kaufmann  &  Brothers  or  their  assignS,  the  privilege  of 
re-renting  the  premises  at  the  expiration  of  the  first  term  of 
thirteen  years  for  a  period  of  five  years  longer."  It  will  be 
noticed  that  here  is  a  direct  and  positive  grant  of  the  right 
of  renewal.  It  is  not  left  to  be  determined  by  anybody  else, 
***  but  is  definitely  settled  by  the  parties.  And  with  reference 
to  the  second  extension  of  five  years,  the  language  is  no  less  clear ; 
it  is:  "And  the  said  parties  of  the  first  part  further  agree  to 
and  with  the  said  parties  of  the  second  part  that  should  they 
occupy  the  said  premises  for  the  said  five  years  above  designated, 
that  they  hereby  grant  to  the  said  J.  Kaufmann  &  Brothers  a 
further  privilege  of  lease  for  a  period  of  five  years  upon  a  like 
six  months'  notice."  So  that  in  both  cases  there  was  an  abso- 
lute contract  between  the  parties  to  the  lease  stipulating  at  the 
time  of  the  making  of  the  lease,  not  only  for  one  term  of  thir- 
teen years  but  for  the  privilege  of  further  extensions.  Clearly 
the  question  of  whether  or  not  an  extension  should  be  made 
was  not  left  open  to  be  determined  by  arbitration.  That  much 
at  least  was  definitely  fixed  by  the  contract.  It  is  true  that 
these  extensions  were  to  be  at  a  rental  to  be  fixed  by  arbitration, 
and  the  manner  and  method  of  the  arbitration  was  pointed  out. 
But  when  the  lessees  exercised  their  right  to  an  extension,  by 
giving  notice  to  the  lessors  six  months  before  the  expiration 
of  the  pending  term,  the  lessees  were  then  absolutely  bound 
to  take  the  premises  for  the  extended  term;  and  the  lessors 
were  bound  to  the  grant  of  the  additional  term.     With  that 
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matter  the  arbitrators  had  nothing  to  do.  It  was  the  amount 
of  the  rental  for  the  buildings  and  premises  for  the  extended 
periods  which  alone  was  left  to  be  determined  by  arbitration. 

The  learned  judge  of  the  court  of  common  pleas  reached  a 
conclusion  which  he  expressed  in  his  opinion  as  follows :  "The 
plaintiffs  having  exercised  their  option  for  a  renewal  of  the 
leases  within  the  time  prescribed,  their  right  to  a  lease  and  to 
keep  possession  of  the  premises  for  a  new  term  of  five  years 
was  vested  in  them  regardless  of  whether  the  arbitrators  fixed 
the  amount  of  the  rent  or  not.  If  the  right  to  renewal  had 
been  intended  to  depend  upon  the  rent  being  fixed  in  advance, 
it  would  not  only  have  been  the  easiest  but  most  natural  thing 
to  have  said  so.  It  seems  clear  to  us  that  no  such  result  was 
even  thought  of  by  either  party."  We  agree  with  the  conclu- 
sion thus  stated.  The  lessees  were  stipulating  for  what  was 
certainly  to  them  a  valuable  privilege  in  providing  for  a  long 
term  made  up  of  successive  extensions.  Under  the  contract, 
that  privilege  was  absolutely  secured  to  them,  provided  they 
gave  six  months'  notice,  prior  to  the  expiration  of  each  term, 
®*  of  their  desire  to  take  advantage  of  the  agreement  for  the 
extension. 

The  arbitrators  were  appointed,  in  the  language  of  the  lease, 
*'for  the  purpose  of  determining  the  amount  of  rent  which  the 
said  J.  Kaufmann  &  Brothers  shall  pay  per  year  during  the 
said  five  years."  The  right  to  a  renewal  was  not  in  any  way 
before  them  for  consideration.  Can  it  be  said  that,  because 
the  arbitrators  failed  in  their  duty,  which  was  to  determine  the 
amount  of  the  rental  or  to  agree  upon  an  umpire,  whose  deci- 
sion upon  that  subject  should  be  final  and  conclusive,  the  les- 
sees are  to  be  deprived  of  the  privilege  of  a  renewal,  which  they 
had  taken  the  pains  to  secure  for  themselves  by  means  of  care- 
fully drawn  stipulations  in  the  contract? 

To  the  mind  of  the  trial  judge,  the  specifications  of  the  lease 
for  successive  renewals  at  the  end  of  the  intermediate  periods, 
appeared  to  be  the  substantial  part  of  the  contract,  and  he 
viewed  the  matter  of  fixing  the  rental  value  as  merely  inci- 
dental thereto.  In  his  opinion  he  thus  states  his  conclusion: 
"It  is  evident  that  the  essence  of  the  contract  in  the  leases  was 
the  options  for  renewals,  and  that  the  parties  so  understood  it . 
This  is  strengthened  by  the  fact  that  as  the  leases  were  made 
to  terminate  (subject  to  the  options)  in  1917;  and  by  the  fol- 
lowing clause  of  the  agreement  of  1897,  viz. :  'It  is  desired  by 
the  said  parties  of  the  second  part  for  the  better  security  for 
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the  future  of  their  business  interests  where  the  same  is  at  pres- 
ent located  to  provide  for  and  obtain  the  right  of  future  op- 
tions ....  And  the  parties  of  the  first  part  deeming  the  grant 
of  such  options  as  of  advantage  to  the  estate  of  Sarah  L.  Hitch- 
cock, ....  and  ....  it  being  understood  that  on  failure  to 
exercise  any  of  the  said  options  within  the  time  and  according 
to  the  terms  of  said  leases  as  aforesaid,  the  leases  terminate 
with  the  term  in  which  notice  of  such  option  is  to  be  given  ac- 
cording to  the  terms  thereof.'  Now,  under  these  somewhat  ex- 
traordinary conditions,  the  real  subject  matter  of  the  contract 
being  a  right  to  the  renewal  of  the  leases,  and  fixing  of  the  rent 
being  only  secondary,  the  terms  as  to  rental  being  in  substance 
and  effect  that  the  rent  shall  be  a  fair  one  fixed  by  an  impartial 
tribunal,  for  that  is  all  that  the  clause  as  to  fixing  the  rent  means^ 
has  equity  jurisdiction  ?     We  think  it  has." 

After  careful  consideration  of  this  question,  in  the  light  of 
^"^  the  elaborate  argument  of  counsel  for  the  appellant,  we  agree 
with  the  conclusion  of  the  court  below  that  the  fixing  of  the 
rental  value  of  the  premises  for  the  period  in  dispute  in  thi& 
case  is  not  of  the  essence  of  the  contract,  but  that  the  right 
of  renewal  constituted  the  substantial  element  in  this  portion 
of  the  agreement.  It  was  that  feature  which,  in  great  measure, 
justified  the  lessees  in  erecting  upon  the  premises  a  large  and 
costly  building,  adapted  to  the  needs  of  their  business.  As  a 
general  rule,  in  construing  provisions  of  a  lease  relating  to 
renewals,  where  there  is  any  uncertainty,  the  tenant  is  favored, 
and  not 'the  landlord,  because  the  latter,  having  the  power  of 
stipulating  in  his  own  favor,  has  neglected  to  do  so,  and  also 
upon  the  principle  that  every  man's  grant  is  to  be  taken  most 
strongly  against  himself:  Taylor  on  Landlord  and  Tenant,  9th 
ed.,  sec.  81. 

Nearly  all  of  the  cases  cited  by  the  appellants,  to  sustain 
their  contention  that  the  fixing  of  the  rental  value  is  of  the 
essence  of  the  contract,  were  proceedings  to  enforce  specific 
peformance  of  contracts  for  the  sale  of  land;  and  in  this 
class  of  cases  it  has  invariably  been  held  that  the  price  to  be 
paid  is  an  essential  element  of  a  contract  of  sale;  and  unless 
the  price  has  been  fixed,  the  contract  is  not  certain  and  can- 
not be  enforced.  We  are  not,  however,  here  dealing  with  a 
contract  for  the  sale  of  land,  but  we  are  dealing  with  covenants 
for  the  renewal  of  a  lease,  and  that,  too,  in  a  case  where  the 
lessees  have  been  in  possession  of  the  premises  under  the  lease 
for  more  than  eighteen  years,  and  have  made  valuable  and  ex- 
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tensive  improvements  upon  the  property  during  that  time, 
and  have  built  up  a  large  and  extensive  business  thereupon. 
During  all  these  years  the  lessors  have  been  receiving  a  rental 
for  the  property  which  was  entirely  satisfactory.  There  is  a 
marked  distinction  between  the  rule  which  may  equitably  be 
applied  to  a  contract  for  the  sale  of  land,  and  that  which  should 
govern  in  an  agreement  for  the  renewal  of  a  lease  where  pos- 
session has  been  enjoyed,  and  improvements  made  during  the 
first  period  under  a  reasonable  expectation  of  benefits  to  be 
derived  therefrom,  during  future  extensions  of  the  lease  at  the 
option  of  the  lessee. 

One  of  the  cases  upon  which  the  appellants  rely  is  Milnes  v. 
Gery,  14  Ves.  400.  The  contract  in  that  case  was  one  for 
®**  the  sale  of  the  land,  and  the  court,  by  Sir  William  Grant,  said 
that  the  price  is  of  the  essence  of  a  contract  of  sale.  But  the 
same  eminent  judge  afterward  delivered  the  opinion  in  Gregory 
V.  Mighell,  18  Ves.  Jr.  328.  In  this  case,  there  was  a  parol 
agreement  for  a  lease  of  twenty-one  years,  the  amount  of  rent 
annually  to  be  fixed  by  two  indifferent  persons,  under  which 
the  lessees  entered  and  made  improvements.  Sir  William 
Grant  here  held  that  the  failure  of  the  arbitrators  to  fix  the 
rent  could  not  affect  the  agreement,  but  that  the  court  would 
find  some  means  of  completing  its  execution.  Specific  per- 
formance was  accordingly  decreed,  and  it  was  referred  to  a 
master,  to  ascertain  what  the  rent  ought  to  be.  And  in  Gour- 
lay  V.  Duke  of  Somerset,  19  Ves.  429,  a  lease  was  to  be  given 
with  such  conditions  as  the  defendant's  steward  should  judge 
to  be  reasonable  and  proper;  or,  in  the  event  of  his  death,  by 
some  other  person  to  be  mutually  agreed  upon.  The  question 
arose  under  a  bill  filed  by  the  tenant  whether  the  terms  of  the 
lease  should  be  settled  by  the  steward  of  the  defendant  or  by 
a  master  of  the  court.  And  in  this  case  Sir  William  Grant 
held  that  when  the  agreement  to  give  a  lease  is  binding  and 
such  as  ought  to  be  executed,  it  does  not  require  foreign  aid  to 
carry  the  details  into  execution. 

The  appellants  also  cite  the  case  of  Hopkins  v.  Gilman,  22 
Wis.  476.  This  was  the  ease  of  a  letting,  and  not  a  sale,  but 
it  seems  favorable  to  the  position  of  the  appellees,  rather  than 
of  the  appellants.  The  lease  stipulated  that,  at  the  end  of  the 
term,  the  lessor  should  have  the  value  of  the  land,  independ- 
ently of  the  improvements  placed  upon  it  by  the  lessee,  de- 
termined by  the  arbitrators  to  be  chosen  in  a  specified  way, 
and  that  the  lease  should  then  be  renewed  at  a  percentage  of 
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the  valuation,  or  else  the  improvements  taken  at  a  valuation  to 
be  fixed  by  arbitrators.  It  was  held  that  while  the  court 
would  not  compel  an  arbitration,  it  would  restrain  the  lessor 
from  proceeding  at  law  to  dispossess  the  tenant  until  the  im-. 
provements  were  paid  for.  And  also  that  a  court  of  equity 
had  power  itself  to  ascertain  the  value  of  such  improvements, 
notwithstanding  the  provisions  of  the  lease  as  to  arbitration. 
It  was  there  said  (page  481)  :  "The  court  having  jurisdiction  of 
the  cause  should  provide  and  grant  any  relief  consistent  with 
the  case  made  by  the  complaint  and  embraced  within  the  issue." 
»»  In  Dinham  v.  Bradford,  L.  E.  5  Ch.  App.  Cas.  519, 
two  partners  made  an  agreement  containing  a  provision  that 
on  the  determination  of  the  partnership,  one  partner  should 
purchase  the  share  of  the  other,  at  a  valuation  to  be  made  by 
two  persons,  one  appointed  by  each  partner;  and  the  partner- 
ship was  carried  on  for  some  time  under  that  agreement;  held, 
that  though  the  valuation  could  not  be  so  made,  because  no 
umpire  was  provided,  the  court  would  carry  the  partnership 
agreement  into  effect  by  ascertaining  the  value  of  the  shares. 
Lord  Hatherly  said,  inter  alia  (page  523)  :  "This  case  is  not  like 
that  of  the  sale  of  an  estate  the  price  of  which  is  to  be  settled 
by  arbitration,  but  is  a  case  in  which  the  whole  scope  and  ob- 
ject of  the  deed  would  be  entirely  frustrated  if  the  court  were 
to  apply  the  well-known  doctrine  to  the  present  state  of  cir- 
cumstances. In  cases  of  specific  performance  the  matter  is 
very  plain  and  simple.  One  person  agrees  to  sell  his  estate  in 
a  given  way  and  no  rights  are  changed  by  the  circumstances 
of  that  method  of  selling  the  estate  having  failed.  The  estate 
remains  where  it  was,  and  the  money  where  it  was.  But  here 
is  a  man  who  has  had  the  whole  benefit  of  the  partnership  in 
respect  to  which  this  agreement  was  made,  and  now  he  refuses 
to  have  the  rest  of  the  agreement  performed,  on  account  of  the 
difficulty  which  has  arisen.  It  is  much  more  like  the  case  of 
an  estate  sold,  and  the  timber,  or  a  part,  to  be  taken  at  a  valua- 
tion, the  adjusting  of  matters  of  that  sort  forming  part  of  the 
arrangement,  but  being  by  no  means  the  substance  of  the  agree- 
ment; and  in  such  cases  the  court  has  found  no  difficulty.  If 
the  valuation  cannot  be  made  modo  et  forma,  the  court  will 
substitute  itself  for  the  arbitrators.  It  is  not  the  very  essence 
and  substance  of  the  contract,  so  that  no  contract  can  be  made 
out  except  through  the  medium  of  the  arbitrators.  Here  the 
property  has  been  had  and  enjoyed,  and  the  only  question  now 
is,  What  is  right  and  proper  to  be  done  with  regard  to  settling 
the  price?" 
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In  Bunnell  v.  Keteltas,  16  Abb.  Pr.  (N".  Y.)  205,  the  law  is 
stated  as  follows  (page  211)  :  "It  is  true,  indeed,  as  a  general 
rule,  that  a  court  of  equity  will  not  decree  specific  performance  of 
a  covenant  or  agreement  to  appoint  arbitrators  or  appraisers. 
Where,  upon  a  contract  for  the  sale  of  property,'  the  price  is  not 
fixed  but  is  left  to  be  determined  by  certain  persons  named  in 
the  **®  contract,  the  court  will  not  force  them  to  a  decision,  and 
will  not  undertake  to  perform  the  duty  intrusted  to  them;  so 
that,  if  they  do  not  fix  the  price,  the  agreement  must  fail,  unless, 
under  certain  circumstances,  there  has,  notwithstanding  the 
defect,  been  an  acquiescence  under  it,  or  such  a  part  perfor- 
mance that  it  would  be  inequitable  not  to  enforce  its  execution. 
In  such  a  case,  the  court  will  ascertain  what  is  the  fair  value. 
Where,  also,  the  agreement  was  to  sell  at  a  fair  valuation,  and 
no  persons  were  appointed  to  make  it,  there  being  nothing  to 
preclude  the  court's  interference,  a  court  of  equity  has  taken 
it  upon  itself  to  determine  what  is  a  proper  price  and  has  de- 
creed a  specific  performance  accordingly.  In  fact,  where  any 
term  of  a  contract,  in  all  other  respects  complete,  is  left  to  the 
determination  of  the  others,  and  the  same  is  not  of  the  essence  of 
it,  the  court  will  take  it  upoii  itself  to  decide  that  matter  and 
will  thereupon  decree  a  specific  performance:  See  Jeremy's 
Equity,  442,  443,  and  cases  there  cited." 

In  Viany  v.  Ferran,  5  Abb.  Pr.,  N.  S.  (N.  Y.),  110,  it  was 
held,  under  facts  similar  to  those  of  the  present  case,  that  a 
court  of  equity  had  power  to  compel  the  execution  of  a  renewal 
lease  and  also  to  determine  the  rent  to  be  paid  for  the  new 
term. 

The  contention  of  the  appellants  that  the  fixing  of  the  ren- 
tal is  of  the  essence  of  the  contract  does  not  seem  to  be  borne 
out  by  the  authorities.  Thus,  in  Taylor  on  Landlord  and  Ten- 
ant, ninth  edition,  section  14 :  "A  stated  rent  is  not  essential  to 
the  contract;  because,  from  favor,  or  for  a  consideration  passing 
to  the  lessor  at  the  time  of  its  inception,  a  lease,  beneficial  in 
its  nature  to  the  lessee,  may  be  made  without  any  reservation 
of  rent."  And  several  authorities  are  there  cited  to  sustain  the 
propositon. 

In  Weaver  v.  Wood,  9  Pa.  St.  220,  Gibson,  C.  J.,  held  that  an 
agreement  for  a  lease  at  a  fair  rent  is  sufficiently  certain  to  be 
enforced.  And  in  Mitchell  v.  Commonwealth,  37  Pa.  St.  187, 
in  the  opinion  of  this  court  delivered  by  Thompson,  J.,  an  agree- 
ment for  holding  premises  rent  free  was  construed  to  be  a  lease. 
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One  of  the  latest  cases  in  which  the  question  here  involved 
was  considered  is  that  of  Grosvenor  v.  Flint,  20  R.  I.  31,  37 
Atl.  304,  where  *®*  the  court  said:  "The  case  is  before  us  on 
appeal,  answer,  replication  and  proof.  The  case  presents  two 
questions  for  decisions:  1.  Whether  the  court,  by  a  master  or 
otherwise,  can  appraise  the  rent  payable  to  the  complainants,  if 
the  arbitration  provided  for  in  the  lease  has  failed;  and  2. 
Whether,  as  a  matter  of  fact,  the  arbitration  has  failed.  In 
answer  to  the  first  question  we  think  it  is  clear  that  the 
court  has  jurisdiction  to  do,  either  directly  or  by  its  master, 
what  the  appraisers  or  arbitrators  could  have  done  under  said 
provision  of  the  lease,  if  it  is  shown  that  the  arbitration  has  in 
fact  failed.  And  refusal  to  agree  to  a  third  man  constitutes 
such  failure:  Brock  v.  Dwelling-house  Ins.  Co.,  102  Mich.  583, 
47  Am.  St.  Rep.  562,  61  N.  W.  67,  26  L.  R.  A.  623;  Niagara 
Fire  Ins.  Co.  v.  Bishop,  154  111.  9,  45  Am.  St.  Rep.  105,  39  N. 
E.  1102;  Brown  v.  Harper,  54  Iowa,  546,  6  N.  W.  747;  Watson 
v.  Duke  of  Northumberland,  11  Ves.  Jr.  153.  The  covenant  to 
appraise  the  rent  does  not  stand  alone,  but  is  merely  a  subsidiary 
part  of  the  lease  in  question.  That  is  to  say,  the  manner  of 
determining  the  amount  of  rent  to  be  paid  is  a  matter  of  form, 
rather  than  substance.  And  if  it  appears  that  this  question  can- 
not be  determined  in  the  manner  provided  for  in  the  lease,  by 
reason  of  the  refusal  of  one  party  to  the  contract  to  do  what  in 
equity  it  ought  to  do,  the  court  will  determine  it,  upon  the  ap- 
plication of  the  other." 

The  question  is  also  fully  discussed,  and  the  authorities  bear- 
ing upon  it  are  carefully  considered  by  Judge  Dillon  in  Tschei- 
der  V.  Biddle,  4  Dill.  58,  Fed.  Cas.  No.  14,210. 

The  reasoning  in  Coles  v.  Peck,  96  Ind.  333,  49  Am.  Rep.  161, 
is  also  helpful  in  determining  the  question  at  issue. 

In  that  case  there  was  a  lease  providing  for  the  erection  of  a 
building  with  an  option  to  purchase,  the  price  to  be  determined 
by  arbitrators.  The  court  held  that  the  plaintiff  was  entitled 
to  equitable  relief  on  a  failure  of  the  arbitration.  Many  Amer- 
ican and  English  cases  are  cited  and  commented  upon.  After 
referring  to  the  doctrine  laid  down  by  Milnes  v.  Gery,  14  Ves. 
Jr.  400,  that  contracts  for  the  sale  of  land  will  not  be  specific- 
ally enforced  when  the  purchase  price  is  to  be  determined  by 
arbitrators  and  such  arbitration  has  failed,  the  court  says  (page 
339  of  96  Ind.  and  page  161,  49  Am.  Rep.)  :  "The  doctrine  of 
that  case  has,  however,  ^**^  been  followed  by  the  courts  of  the 
United  States,  only  in  a  limited  and  restricted  sense,  and  is 
mainly  applied  only  to  contracts  for  reference  in  which,  by  the 
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form  and  language  of  the  stipulation,  the  mode  of  determining 
the  price  by  values  on  arbitration  is  made  an  essential  provi- 
sion— in  fact  condition — to  the  validity  of  the  agreement,  and 
to  cases  in  which  the  parties  can  be  easily  placed  in  statu  quo, 
or  where  an  action  for  damages  can  be  made  to  afford  an  ade- 
qiiate  remedy." 

After  a  careful  consideration  of  all  the  cases  bearing  upon 
the  subject  which  have  been  brought  to  our  attention,  or  which 
we  have  found,  we  are  satisfied  that  the  authorities  well  agree 
that  equity  will  not  compel  an  arbitration,  and  this  \ipon  the 
very  good  ground  that  the  courts  remain  open  to  the  parties, 
with  better  provisions  for  securing  justice  than  are  possessed 
by  arbitrators.  But  that  in  cases  of  renewal  leases,  the  weight 
of  authority  clearly  favors  the  view  that  the  tenant  in  such  a 
case  has  a  quasi  proprietorship;  a  right,  lacking  merely  a  valua- 
tion; and  that  the  grossest  inequity  would  be  worked,  should 
he  lose  his  right  through  a  failure  upon  the  part  of  the  arbitra- 
tors to  fix  a  valuation.  While,  therefore,  a  court  of  equity  will 
not  undertake  to  compel  an  arbitration,  which  it  cannot  con- 
trol, it  will  in  such  case  make  an  appraisement  itself,  or  direct 
it  to  be  done  by  its  own  officer,  and  will  thereafter  enforce  spe- 
cific performance  of  the  contract,  upon  the  terms  so  found. 

Under  the  facts  of  the  present  case,  the  court  has  complete 
jurisdiction  in  equity  to  fix  the  amoimt  of  the  rental  to  be  paid 
by  the  lessees,  during  the  extension  of  five  years  from  April  1, 
1903,  and  to  enforce  specific  performance  of  the  agreement  pro- 
viding for  such  extension. 

The  assignments  of  error  are  overruled,  and  this  appeal  is 
dismissed,  at  the  cost  of  the  appellants.  The  decree  of  the 
court  below  is  affirmed,  and  it  is  ordered  that  the  record  be  re- 
mitted for  further  proceedings  in  accordance  with  this  opinion. 


Where  a  Lease  Provided  that  the  lessee  might  erect  a  building,  and 
that  at  the  end  of  the  term  the  lessor  might  elect  to  renew  the  lease 
or  to  buy  or  sell  the  lot  at  a  price  to  be  ascertained  by  arbitrators, 
and  the  lessee  built,  but  the  lessor  failed  to  elect;  and  the  lessee 
then  elected  to  purchase  the  lot,  but  the  lessor  refused  to  join  in  an 
arbitration  to  fix  the  price,  it  was  held  that  the  lessee  was  entitled 
to  equitable  relief:  Coles  v.  Peck,  96  Ind.  333,  49  Am.  Eep.  161. 
Equity  will  hear  evidence,  fix  the  amount  of  rent,  and  decree  specific 
performance,  or  hold  the  covenantor  liable  in  damages  for  the  breach 
of  his  covenant  to  renew  a  lease,  providing  that  the  amount  of  rent 
for  the  renewal  is  to  be  ascertained  by  what  responsible  parties 
would  agree  to  pay  for  the  use  of  the  premises,  as  that  fixes  the  rent 
with  as  much  certainty  as  though  it  were  to  be  determined  by  ap- 
praisers, and  only  means  the  highest  market  value  of  the  property 
at  the  time  of  renewal  or  valuation:  Arnot  v.  Alexander,  44  Mo.  25, 
100  Am.  Dec.  252. 
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SMOULTEE  V.  BOYD. 

[209  Pa.   St.   146,   58   Atl.   144.] 

BOUNDARIES— Non-navigable  Lakes  —Trespass.— A  grant  of 
a  part  of  the  bed  of  a  non-navigable  lake  by  metes  and  bounds,  with 
reference  to  adjoining  owners,  but  without  any  reference  to  the  lake 
or  the  bank  or  shore  thereof  as  a  boundary,  does  not  vest  in  the 
grantee  the  right  to  use  the  waters  of  the  entire  lake  for  boating 
purposes,  and  if,  for  that  purpose,  he  enters  the  waters  covering  the 
land  of  an  adjoining  owner  on  such  lake,  he  becomes  a  trespasser; 
and  such*  use  of  the  water  may  be  prohibited  by  such  adjoining  pro- 
prietor,    (p.  1004.) 

D.  L.  Rhone,  R.  B.  Sheridan  and  J.  T.  Lenahan,  for  the  ap- 
pellant. 

J.  McGahren  and  J.  A.  Mulhern,  for  the  appellee. 

"^  MESTREZAT,  J.  Lily  lake,  also  known  as  Long  pond 
and  Beach  pond,  is  a  **^  non-navigable  body  of  fresh  water, 
rather  oval  in  shape,  about  one  mile  long  and,  at  its  greatest 
width,  about  one-half  mile  wide.  It  lies  upon  the  mountain, 
midway  between  Wilkes-Barre  and  Hazleton,  in  Conyngham 
township,  Luzerne  county.  By  sundry  conveyances  from  the 
commonwealth  and  its  grantees,  made  at  different  times  from 
1847  to  1895,  Aaron  Boyd,  the  defendant,  became  the  owner 
in  fee  of  six  tracts  of  land  of  a  total  area  of  two  hundred  and 
fifteen  acres.  The  description  of  the  land  in  the  several  con- 
veyances was  of  the  usual  character,  giving  the  courses  and 
distances,  also  the  monuments  and  the  names  of  the  owners  of 
the  adjoining  lands.  "By  these  several  purchases,"  as  found 
by  the  trial  judge,  "Mr.  iVaron  Boyd  became  the  owner  of  the 
bed  of  the  lake  and  all  the  land  contiguous  thereto  excepting 
five  acres,  purchased  by  deed  in  fee  simple  from  Elias  Slusser 
by  Molly  Wormser,  one  of  the  plaintiffs.  This  five  acres  is  situ- 
ate at  the  west  end  of  the  lake,  wooded,  and  includes  in  a  tri- 
angular shape,  with  its  base  upon  the  shore,  about  one  acre  and 
a  fourth  of  the  bed  of  the  lake."  Schlosser,  otherwise  known 
as  Slusser,  conveyed  the  land  to  Mrs.  Wormser  by  deed  dated 
October  29,  1894,  and  therein  it  is  described  as  follows:  "Be- 
ginning at  a  stone  planted  for  a  comer  on  line  of  the  warrantee 
name  of  tract  of  James  McXeal  and  corner  of  Elias  Slusser's 
land,  thence  along  land  of  Elias  Slusser  south  sixty-two  degrees 
east  seventy  perches  to  a  stone  a  corner  on  line  of  a  tract  of 
land  in  the  warrantee  name  of  Susannah  Beach,  now  Aaron  Boyd, 


May,  1904.]  Smouj^ter  v.  Boyd.  1001 

thence  along  land  of  the  same  north  seventeen  degrees  west 
twienty-four  perches  to  a  stake  on  the  shore  of  Lily  lake  (form- 
erly known  as  Long  pond),  thence  the  same  course  an  uncer- 
tain distance  (App.  26)  to  a  corner  in  said  Lily  lake,  thence 
the  official  draft  calls  for  southwest  twenty-eight  perches  to  a 
stone  formerly  a  black  oak  tree  on  the  bank  of  Lily  lake, 
thence  along  the  James  McNeal  tract  south  eighty-four  degrees 
west  thirty-four  perches  to  the  place  of  beginning;  containing 
five  acres  of  land  on  the  shore  or  bank  of  Lily  lake  and  ap- 
proximately two  acres  of  Lily  lake."  This  land  was  part  of  a 
larger  tract  formerly  owned  by  one  George  B.  Stackhouse, 
who  in  1868  conveyed  it  to  Charles  B.  Stackhouse,  one  course 
in  the  description  of  which  extends  *'to  a  corner  in  pond  known 
as  Beach  pond."  Xo  other  reference  is  made  in  the  deed  to 
the  lake.  The  two  subsequent  deeds  '***  by  which  the  title 
to  the  tract  became  vested  in  Schlosser,  Mrs.  Wormser's  gran- 
tor, contain  the  same  description.  The  deeds  conveying  to 
Boyd  the  land  adjoining  this  tract  called  for  ^'a  corner  in 
Long  pond,"  which  is  the  same  as  "a  corner  in  Beach  pond" 
in  the  Wormser  deed.  The  lake  is  fed  by  springs  all  of  which 
are  on  the  land  of  defendant,  and  the  small  outlet  of  the  lake 
is  also  on  his  land.  There  is  no  public  highway,  nor  right  in 
the  plaintiffs  to  any  private  road,  bordering  on  the  lake. 

The  defendant's  predecessor  in  title  built  a  dam  at  the  out- 
let of  the  pond  which  was  repaired  by  the  defendant  about  the 
year  1887,  by  which  fifty  acres  of  his  meadows  outside  of,  and 
adjacent  to,  the  water  line  of  the  lake  were  overflowed,  and  on 
which  water  lilies  grew.  About  the  same  year  the  defendant 
erected  a  summer-house  and  cottage  at  the  outlet  of  the  lake 
and  constructed  wharves  and  boat  landings  for  the  use  of  peo- 
ple who  visited  the  place.  The  trial  judge  found  "that  the 
lily  meadow,  the  hiring  of  boats  and  the  summer  resort  so  es- 
tablished by  defendant  is  of  great  value  to  him  and  is  increas- 
ing in  value  as  a  popular  resort  because  of  defendant's  exclu- 
sive control  over  the  boating,  fishing  and  lily  meadows,"  The 
only  access  for  the  public  to  this  resort  is  by  the  private  road 
built  by  the  defendant  since  1890. 

Shortly  after  ^Irs,  Wormser  purchased  her  tract  of  land,  slie 
laid  it  out  in  twenty-eight  lots,  fronting  an  avenue  running 
parallel  with  the  lake.  Between  this  avenue  and  the  lake  she 
made  a  park.  Some  of  these  lots  were  sold  and  conveyed  to 
the  other  plaintiffs  in  this  case,  the  deeds  granting  the  same 
rights  and  privileges  to  the  use  of  the  lake  as  ^Irs.  Wormser 
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had.  Summer  residences  have  been  erected  on  several  of  these 
lots,  boat  landings  have  been  built  at  the  lake  shore,  and  streets 
have  been  graded  on  the  platted  ground. 

In  1895  Mr.  Boyd  built  a  boom  of  heavy  logs  fastened  to- 
gether at  the  ends  by  iron  links,  "and  thereon  erected  a  barbed- 
wire  fence  across  the  surface  of  the  lake.  The  boom  begins 
at  the  shore  near  the  eastern  corner  of  Mrs.  Wormser's  land 
and  follows  the  line  between  her  land  and  Mr.  Boyd's  land  in 
a  northerly  course  to  the  opposite  shore,  thereby,  whilst  not 
practically  interfering  with  the  flow  of  water,  effectually  and 
permanently  excludes  plaintiffs  and  all  others  from  crossing  to 
or  from  the  eastern  part  of  the  lake."  In  July,  1900,  the  plain- 
tiff *****  filed  this  bill  praying,  inter  alia,  that  the  defendant  be 
required  to  remove  the  boom  from  the  said  lake  "so  as  not  to 
interfere  with  or  obstruct  the  plaintiffs  in  their  use  of  said  lake 
for  boating,  fishing  and  as  a  place  of  recreation,  and  that  he  be 
restrained  from  enlarging  or  extending  said  boom  or  in  any 
manner  interfering  with  or  obstructing  the  plaintiffs,  or  any  of 
them,  in  their  lawful  use  of  said  lake  for  the  purposes  afore- 
said.'' The  bill  and  answer  presented  several  questions  for 
consideration,  but  on  the  trial  they  were  all  abandoned  except- 
ing the  right  of  the  plaintiffs  to  boat  for  pleasure  upon  the 
whole  lake.  The  learned  trial  judge  found  in  favor  of  the 
plaintiffs  and  entered  the  following  decree: 

"That  for  the  purposes  of  boating  and  sailing  the  plaintiffs 
shall  have  the  right  to  enjoy  the  waters  of  the  whole  lake. 

"That  the  plaintiff's  conveyances  carry  their  title  to  the  cen- 
ter of  the  lake,  and  therefore  the  boom  erected  and  maintained 
by  the  defendant  must  be  removed  by  him  at  his  own  expense." 

From  this  decree  the  defendant  has  appealed. 

The  learned  trial  judge  fell  into  error  in  holding  that  Mrs. 
Wormser  was  a  riparian  proprietor  of  the  land  adjacent  to  Lily 
lake,  which  extended  her  title  to  the  center  of  the  lake  and 
therefore  gave  her  the  right  to  use  the  waters  of  the  entire  lake 
for  boating  purposes.  It  is  no  doubt  the  settled  law  of  this 
state  that  a  grant  of  land  bordering  on  a  non-navigable  or  pri- 
vate stream  extends  ad  filum  medium  aquae.  The  conveyance 
to  such  grantee  by  one  who  owns  the  land  adjacent  to  and 
under  the  stream  carries  the  grantees'  title  beyond  the  water 
line  of  the  stream  and  gives  him  the  ownership  of  the  soil  to 
the  middle  of  the  current.  This  is  grounded  on  the  presump- 
tion that  such  was  the  intention  of  the  parties  to  the  grant. 
But  the  facts  of  this  case,  which  we  have  fully  stated,  do  not 
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warrant  the  application  of  this  rule  in  the  disposition  of  the 
question  presented  hy  this  record.  The  soil  covered  by  the 
waters  of  the  lake  or  pond  was  susceptible  of  private  owner- 
ship and  the  title  to  it  was,  by  sundry  conveyances  from  the 
commonwealth  and  its  grantees,  vested  in  Mrs.  Wormser  and 
the  defendant.  The  rights  of  the  parties  to  this  controversy 
must  be  determined  by  the  grants  contained  in  their  deeds. 
Mrs.  Wormser's  title  cannot  be  so  construed  as  to  extend  it  to 
the  center  of  Lily  lake  under  the  rule  that  such  is  the  inten- 
tion ^^^  of  the  parties  to  grants  of  land  bordering  upon  non- 
navigable  streams.  Her  grantor,  Elias  Schlosser,  did  not  own 
the  land  to  the  middle  of  the  lake.  In  his  deed  to  Mrs.  Worm- 
ser the  quantity  of  land  conveyed,  in  the  bed  and  on  the  bank 
of  the  lake  respectively,  is  set  forth  as  "containing  five  acres  of 
land*  on  the  shore  or  bank  of  Lily  lake  and  approximately  two 
acres  of  Lily  lake."  The  grant  to  her  is  described  by  courses 
and  distances  with  the  ad  Joiners,  but  does  not  call  for  the  lake 
nor  the  bank  or  shore  of  the  lake  as  a  boundary.  Two  of  the 
points  called  for  in  the  lines  of  the  survey,  as  given  in  her  deed, 
are  on  the  bank  of  the  lake,  but  the  lake  is  not  made  a  bound- 
ary of  the  land  conveyed  and  there  is  nothing  in  the  convey- 
ance to  Mrs.  Wormser  showing  an  intention  to  grant  her  any 
rights  beyond  the  fee  in  the  land  described  in  her  deed.  Nor 
is  there  anything  in  her  chain  of  title  from  the  commonwealth 
prior  to  her  own  deed  that  refers  to  the  lake  as  a  boundary  of 
the  grant  to  any  of  her  predecessors  in  title.  The  three  deeds 
immediately  preceding  Mrs.  Wormser's  deed  in  her  chain  of 
title,  however,  like  the  description  in  her  own  deed,  call  for 
"a  corner  in  pond  known  as  the  Beach  pond,"  thereby  extend- 
ing the  grant  to  a  designated  point  within  the  pond  and  ignor- 
ing the  lake  as  a  boundary  line  of  the  premises  conveyed.  It 
is  clear  from  the  description  in  the  several  conveyances  in  her 
chain  of  title  that  Mrs.  Wormser  acquired  title  to  the  land  only 
within  the  metes  and  bounds  set  forth  in  her  deed.  The  lan- 
guage of  Bradbury,  J.,  delivering  the  opinion  of  the  supreme 
court  of  Ohio  in  Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St. 
Rep.  828,  24  N.  E.  686,  8  L.  R.  A.  578,  is  applicable  here. 
He  says:  "In  the  remaining  deeds  from  the  Fowlers  to  the 
lands  around  the  lake  the  lands  were  described  by  metes  and 
bounds,  no  mention  of  the  lake  being  made.  In  descriptions 
of  this  class  only  the  lands  within  the  bounds  pass.  'Where 
lands  are  granted  by  metes  and  bounds  all  the  area  within  those 
bounds  and  no  more  passes':  Lockwood  v.  Wildman,  13  Ohio, 
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430.  Indeed,  where  the  parties  have  by  their  deed  inclosed 
the  land  hj  agreed  lines,  without  any  reference  wliatever  to  ad- 
jacent natural  objects,  it  is  difficult  to  conceive  of  a  principle 
that  would  extend  those  lines  to  include  those  natural  objects, 
however  convenient  they  might  be  to  the  enjoyment  of  the  land 
actually  conveyed.'' 

It  is  contended  by  the  plaintiffs,  however,  that  even  if  Mrs. 
162  Wormser's  title  be  limited  by  the  metes  and  bounds  set  forth 
in  her  deed,  the  fact  that  she  owns  a  small  portion  of  the  bed 
of  the  lake  gives  them  the  right  to  use  the  waters  of  the  entire 
lake  for  boating  purposes.  But  with  this  contention  we  do 
not  agree.  The  ownership  in  fee  of  the  soil  covered  by  the 
waters  of  Lily  lake  outside  of  Mrs. '  Wormser's  lines  being  in 
the  defendant,  we  think  he  has  the  right  to  control  that  part 
of  the  waters  of  the  lake  above  his  land  to  the  extent,  at  least, 
of  prohibiting  the  use  of  the  waters  by  Mrs.  Wormser  or  her 
grantees  for  boating  purposes.  His  grant  of  the  land  in  the 
bed  of  the  lake  gave  him  title  ad  coelum  et  ad  inferos,  and, 
hence,  the  waters  on  his  land  were  subject  to  his  use  and  en- 
joyment. There  were  no  rights  of  a  riparian  owner  which  made 
those  waters  subject  to  an  easement  in  favor  of  the  plaintiffs 
while  they  covered  the  defendant's  land.  The  grant  to  the 
plaintiffs  of  a  part  of  the  bed  of  the  lake,  as  observed  above,  is 
clearly  and  distinctly  defined  by  their  deed  and  does  not  extend 
to  the  other  part  of  the  bed  of  the  lake  owned  in  fee  by  the  de- 
fendant. When,  therefore,  they  entered  on  the  waters  cover- 
ing the  defendant's  land  with  their  boats  for  pleasure  and  rec- 
reation, they  became  trespassers.  This  logically  results  from 
the  character  of  the  title  of  the  parties  to  the  bed  of  the  lake 
vested  in  them  by  their  respective  conveyances.  Each  of  the 
parties  owns  his  land  in  fee,  and  included  in  that  ownership  is 
the  right  to  the  use  of  the  water  while  it  is  on  the  land.  Any 
use  of  it  for  boating  purposes  by  another  is  an  infringement  of 
the  rights  of  property  vested  in  the  owner  of  the  land. 

It  follows  from  what  has  been  said  that  the  defendant  had 
the  right  to  erect  the  boom  on  his  premises  for  the  purpose  of 
preventing  the  plaintiffs  from  boating  or  sailing  on  the  waters 
covering  his  land,  and  that  the  trial  judge  was  in  error  in  re- 
quiring it  to  be  removed. 

The  decree  of  the  court  below  is  reversed  and  the  bill  is  dis- 
missed at  the  cost  of  the  appellees. 


The  Principal  Case  is  supported  by  Lembeck  v.  Nye,  47  Ohio  St. 
336,  21  Am.  St.  Rep.  828. 
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HENDLEE  v.  LEHIGH  VALLEY  EAILEOAD  COMPANY. 

[209   Pa.   St.   256,   58   AtL   486.] 

MINERALS— Definition.— The  word  "mineral,"  in  the  com- 
mercial sense  and  as  commonly  used  in  conveyances  and  leases  of 
land  may  be  defined  to  mean  any  inorganic  substance  found  in  nature, 
having  sufficient  value,  separated  from  its  situs  as  part  of  the  earth, 
to  be  mined,  quarried  or  dug  for  its  own  sake,  or  for  its  own  specific 
uses.     (p.  1006.) 

MINERALS— Sand.— A  reservation  in  a  deed  of  the  "coal 
and  other  minerals"  indicates  substances  which  have  a  value  of 
their  own,  apart  from  the  remainder  of  the  land,  sufficient  to  induce 
the  expense  and  labor  of  severance  for  their  own  sake,  but  does  not 
include  common  mixed  sand.     (p.   1006.) 

MINERALS— Sand.— A  vein  of  pure  white  quartz  sand,  valu- 
able for  making  glass,  or  other  special  use,  is  within  a  reservation 
of  the  ' '  minerals "  in  a  deed,  but  common  mixed  sand,  merely  worth 
digging  and  removing  as  material  for  grading  purposes,  is  not  within 
such  reservation,     (p.  1006.) 

DEEDS— Estate  Granted.— A  conveyance  of  the  surface  of 
land,  together  with  all  the  "ways,  waters,  watercourses,  rights,  liber- 
ties, privileges,  and  appurtenances, ' '  and  all  of  the  estate  of  the 
grantor  in  the  land,  except  ' '  all  coal  and  other  minerals, ' '  passes 
more  than  the  mere  superficies  of  the  land  for  farming  purposes, 
and  grants  the  entire  fee,  to  use  for  all  purposes,  except  mining  for 
the  reserved  minerals,  or  interfering  with  the  grantor's  right  to  mine 
therefor,     (p.  1007.) 

RAILROADS— Right  of  Way— Use  of  Construction  MateriaL— 
If  a  railroad  company  obtains  a  right  of  way,  either  by  condemna- 
tion or  by  an  equivalent  agreement,  it  has  the  right  to  use,  without 
further  compensation,  all  the  suitable  materials,  except  timber,  within 
the  lines  of  its  way,  for  the  construction  of  its  road,  through  the 
property  of  the  land  owner,  but  if  it  goes  outside  of  its  line  or  right 
of  way,  and  takes'  for  its  own  use  material  for  construction  purposes, 
it  must  pay  the  land  owner  additional  compensation  for  the  material 
thus  taken,     (p.  1008.) 

S.  Woodward,  for  the  appellant. 

F.  M.  Nichols  and  F.  C.  Sturges,  for  the  appellee. 

2»«  MITCHELL,  C.  J.  The  first  question  presented  by  this 
case  is  whether  the  sand,  the  takin^g  of  which  is  the  trespass 
sued  for,  is  a  mineral  within  the  meaning  of  the  deed  between 
the  parties. 

In  the  broadest  sense,  as  belonging  to  one  of  the  three  great 
divisions  of  matter,  animal,  vegetable  and  mineral,  sand,  of 
course,  is  a  mineral.  In  the  more  restricted  scientific  sense 
sand  mav  or  may  not*  be  a  mineral  according  to  what  it  is  com- 
posed of.  In  the  language  of  mineralogists  air  and  water  are 
minerals  while  granite  and  similar  rocks  are  not  minerals  but 
aggregations  of  minerals.     So  it  is  of  sand;  it  may  be  wholly 
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of  grains  of  silex  or  other  mineral,  or  it  may  be  of  several  mixed 
together,  and  therefore  in  the  technical  sense  only  grains  of 
rock. 

It  is  perfectly  clear  that  the  parties  here  did  not  use  the  word 
mineral  in  either  of  the  foregoing  senses.  The  first  grantor 
with  whom  we  are  concerned,  the  Northern  Coal  and  Iron  Com- 
pany, conveyed  the  land  to  Jumper  reserving  "all  coal  and 
other  minerals  in,  under  and  upon  said  land";  Jumper  con- 
veyed to  defendant  with  a  similar  reservation;  and  the  subse- 
quent deed  by  defendant  to  plaintiff  conveyed  the  "surface" 
of  the  land  "excepting  and  reserving  as  fully  and  entirely  as 
in  the  said  (preceding)  indenture- is  excepted  and  reserved, 
and  further  excepting  and  reserving  all  the  gravel  necessary 
aeo  £qj.  gj^y  f^Yi  Qj.  ijallast  for  the  railroad,  etc."  If  the  word 
"mineral"  had  been  used  in  either  of  the  senses  already  men- 
tioned it  would,  as  a  matter  of  course,  have  included  gravel,  and 
the  additional  special  reservation  of  the  gravel  shows  that  the 
parties  did  not  consider  it  as  included  in  the  preceding  gen- 
eral reservation. 

But  there  is  another,  and  what  may  be  called  the  commer- 
cial sense  in  which  tlie  word  "mineral"  is  used,  and  in  which, 
having  reference  to  its  supposed  etymology  of  anything  mined, 
it  may  be  defined  as  any  inorganic  substance  found  in  nature, 
having  sufficient  value  separated  from  its  situs  as  part  of  the 
earth  to  be  mined,  quarried  or  dug  for  its  own  sake  or  its  own 
specific  uses.  That  is  the  sense  in  which  it  is  most  commonly 
used  in  conveyances  and  leases  of  land,  and  in  which  it  must 
be  presumed  that  it  was  used  by  these  parties  in  the  deed  in 
question.  "Coal  and  other  minerals,"  the  expression  used, 
indicate  substances  which,  like  coal,  have  a  value  of  their  own, 
apart  from  the  rest  of  the  land,  sufficient  to  induce  the  expense 
and  labor  of  severance  for  their  own  sakes.  These  the  grantor 
intended  and  expressed  the  intention  to  except  from  his  grant 
and  reserve  to  himself.  While  coal  was  the  principal  and  per- 
haps the  only  thing  clearly  in  view,  yet  the  reservation  was  not 
meant  to  be  limited  to  that,  for  then  the  addition  "and  other 
minerals"  would  be  superfluous  and  misleading.  A  vein  of  fine 
marble  would  clearly  be  reserved,  and  so  probably,  if  near 
enough  a  market  to  have  a  value,  would  be  granite,  or  lime- 
stone or  other  building  material,  potter's  or  porcelain  clay  and 
the  like. 

Sand  might  or  might  not  be  in  this  category.  A  vein  of  pure 
white  quartz  sand,  valuable  for  making  glass  or  other  special 
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use,  would  be  within  the  reservation,  while  common  mixed 
sand  merely  worth  diggin,g  and  removing  as  material  for  grad- 
ing, would  not  be.  The  referee  has  found  that  the  sand  which 
is  the  subject  of  the  present  contention  was  of  this  latter  char- 
acter, and  was  taken  and  used  not  for  any  intrinsic  value  or  use 
of  its  own,  but  as  part  of  earth  and  other  material  to  fill  up  the 
roadbed  to  the  proper  grade.  So  regarded  and  used  it  was  not 
within  the  reservation. 

The  next  question  is  the  estate  of  the  plaintiff  in  the  land. 
The  conveyance  to  him  was  of  "the  surface  of  all  that  certain 
®®*  lot  of  land,"  with  a  reference  to  the  deed  in  the  line  of  title 
from  Jumper  to  the  Lehigh  Valley  Railroad  Company  already 
discussed  and  "excepting  and  reserving  as  fully  and  entirely 
as  in  the  said  indenture  is  excepted  and  reserved  and  further 
-excepting  and  reserving  all  the  gravel  necessary  for  any  fill  or 
ballast  for  the  railroad  of  the  party  of  the  first  part,  and  the 
right  to  build  a  dam  upon  the  said  premises  and  flood  the  same 
with  water,"  etc. ;  followed  by  the  usual  grant,  "together  with 
all  and  singular  the  ways,  waters,  watercourses,  rights,  liberties, 
privileges,  hereditaments  and  appurtenances  whatsoever  there- 
unto belonging,  or  in  anywise  appertaining,  and  the  reversions 
and  remainders,  rents,  issues  and  profits  thereof;  and  all  the 
estate,  right,  title,  interest,  property,  claim  and  demand  what- 
soever of  the  party  of  the  first  part  in  law,  equity  or  other- 
wise howsoever  of,  in  and  to  the  same  and  every  part  thereof." 

It  is  not  a  fair  construction  of  this  grant  to  limit  it  to  such 
mere  superficies  of  the  land  as  may  be  required  for  agricultural 
purposes  even  including  in  such  use  the  building  of  houses  and 
barns,  digging  of  wells,  etc.  The  words  used,  especially  those 
descriptive  of  the  hereditaments  and  appurtenances,  including 
"all  the  estate,  right,  title,  interest,  property,"  etc.,  of  the 
grantor,  are  too  broad  to  ma;ke  such  construction  reasonable. 
The  fairly  apparent  intent  was  to  convey  to  the  grantee  the 
entire  fee  in  the  land,  to  use  for  all  purposes  except  mining  or 
taking  the  excepted  minerals  or  interfering  with  the  grantor's 
reserved  right  to  do  so.  The  learned  referee  was  therefore 
right  in  his  conclusion  that  plaintiff  had  such  estate  as  enabled 
him  to  maintain  this  action. 

The  remaining  question  is  the  extent  of  appellant's  right  to 
use  the  materials  on  the  right  of  way,  without  compensation. 
The  right  of  way  was  acquired  by  agreement  with  the  land 
owner,  and  it  was  practically  conceded  in  the  argument  here 
that  the  learned  referee  was  correct  in  his  conclusion  that  the 
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railroad  acquired  the  same  right,  title  and  interest  under  the 
agreement  that  it  would  have  acquired  by  condemnation  under 
the  statute. 

By  the  railroad  act  of  February  19,  1849  (Pub.  Laws,  79,  sec. 
10),  the  railroad  company  is  authorized  to  enter  upon  lands 
surveyed  and  located  for  its  right  of  way  and  thereon  to  "dig, 
excavate  and  embank;  make,  lay  down  and  construct"  the  road. 
The  use  ^^^  of  the  materials  so  dug,  excavated,  etc.,  is  necessar- 
ily implied  in  the  authority  to  construct,  and  compensation  for 
them  is  included  in  the  assessment  of  compensation  or  dam- 
ages for  the  land  taken.  This  is  made  still  more  plain  by  the 
further  provision  in  the  same  section  that  "it  shall  in  like  man- 
ner be  lawful to  enter  upon  any  lands  adjoining  or  in 

the  neighborhood  of  their  railroad  so  to  be  constructed  and  to 
quarry,  dig,  cut,  take  and  carry  away  therefrom,  any  stone, 
gravel,  clay,  sand,  earth,  wood  or  other  suitable  material,  nec- 
essary or  proper  for  the  construction  of  any  bridges,  viaducts 
or  other  buildings  which  may  be  required  for  the  use,  main- 
tenance or  repair  of  said  railroad,"  with  proviso  that  compensa- 
tion shall  be  made  for  such  materials  and  an  exceptional  proviso 
as  to  timber  that  it  shall  be  obtained  from  the  owner  only  by 
agreement  or  purchase. 

When  therefore  a  railroad  company  obtains  a  right  of  way, 
either  by  condemnation,  or  as  in  this  case  by  an  equivalent 
agreement,  it  has  the  right  to  use  without  further  compensa- 
tion all  the  suitable  materials,  except  timber,  within  the  lines 
of  its  way,  for  the  construction  of  its  road  through  the  property 
of  the  land  owner.  Whether  such  materials  are  above  or  below 
the  grade  of  the  road  makes  no  difference.  The  language  of 
the  act  is  not  limited  by  any  such  considerations.  If  it  is  nec- 
essary to  go  outside  the  lines  of  their  way  for  sufficient  width 
to  support  an  embankment,  they  may  do  so  but  must  pay  for 
the  additional  land  occupied,  and  so  if  it  is  necessary  to  go 
outside  the  lines  to  give  the  walls  of  a  cut  the  slope  required 
to  prevent  sliding  or  washing  down,  they  may  do  so  on  paying 
for  the  additional  materials  taken  outside.  But  within  the 
lines  the  materials  are  part  of  the  land  taken,  and  compensation 
for  it  includes  the  whole. 

The  right,  however,  extends  no  further  as  against  each  owner 
than  the  boundaries  of  his  own  land.  His  land  has  been  sub- 
jected to  a  servitude  for  the  construction  and  maintenance  of 
a  railroad  through  it,  but  not  for  construction  or  maintenance 
through  any  other  land.     For  the  use  of  his  land  or  materials 
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for  the  latter  purpose  he  has  not  been  compensated,  and  if  they 
are  taken  for  that  purpose,  it  must  be  under  the  clause  of  the 
act  as  to  adjoining  or  neighboring  land  already  quoted,  and 
upon  additional  compensation. 

^"^^  The  referee  in  the  present  case  has  foimd  that  the  defend- 
ant "took,  carried  away  and  converted  to  their  own  use  from  the 
lands  of  the  plaintiff  described  in  the' declaration,  sand  to  the 
amount  of  three  thousand  five  hundred  and  forty-two  and  one- 
half  cubic  yards,  equal  to  five  thousand  three  hundred  and  four- 
teen tons,''  and  entered  judgment  for  this  quantity  at  the  valu- 
ation of  thirty-five  cents  a  ton.  As  that  quantity  was  taken 
from  plaintiff's  land,  carried  away  and  used  on  other  land,  de- 
fendant was  responsible  for  its  value.  Under  the  circum- 
stances of  the  taking  and  use  the  place,  whether  above  or  on  or 
below  the  grade  of  the  road,  and  whether  within  or  outside  the 
limits  of  the  right  of  way  was  immaterial.  Though  not  reached 
for  exactly  the  reasons  indicated  in  this  opinion  the  referee's 
conclusion  was  correct. 

Judgment  affirmed. 


The  Term  "Minerals"  within  a  grant  or  reservation  of  mines  and 
minerals  includes  not  only  metals  and  metal-bearing  rock,  but  any- 
thing mineral  in  character  which  can  be  got  by  mining.  This  em- 
braces granite:  Armstrong  v.  Lake  Champlain  Granite  Co.,  147  N. 
Y.  495,  49  Am.  St.  Rep.  683.  See,  too,  the  note  to  Lillibridge  v. 
Lackawanna  Coal  Co.,  24  Am.  St.  £ep.  555. 


EADEY  V.  McCUEDY. 

[209  Pa.  St.  306,  58   Atl.  558.] 

LANDLORD  AND  TENANT— Trade  Fixtures— Bight  to  Ee- 
move.— If  a  tenant  attaches  to  the  land  fixtures  necessary  for  him 
in  the  conduct  of  his  business,  it  is  presumed  that  he  will  remove 
them  upon  the  expiration  of  his  lease,  and  he  has  a  right  to  do  so, 
and  until  the  tenant,  after  the  expiration  of  his  lease,  leaves  them  on 
the  premises  in  which  he  has  no  longer  any  interest,  no  intention  can 
be  imputed  to  him  to  abandon  them  to  his  landlord,     (p.  1011.) 

LANDLOBD  AND  TENANT— Trade  Fixtures— Eight  to  Ee- 
move — Extension  of  Lease. — If  a  tenant,  having  trade  fixtures  on  the 
premises  erected  by  him  during  the  term  of  his  lease,  obtains  an  ex- 
tension thereof  without  reserving  the  right  to  remove  such  fixtures, 
he  may  leave  them  on  the  premises  and  remove  them  at  any  time 
before  the  expiration  of  his  extended  term,  or  before  he  surrenders 
possession,     (p.  1013.) 

Am.   St.   Bep.,   Vol.    103—64 


1010  American  State  Reports,  Vol.  103.  [Peun. 

M.  H.  Todd  and  D.  C.  Donoghue,  for  the  appellants. 
W.  MacLean,  Jr..  for  the  appellee. 

3o»  BROWN,  J.  This  was  a  bill  by  a  landlord  to  restrain 
his  tenants  from  removing  trade  fixtures  from  the  demised 
premises.  A  preliminary  injunction  was  awarded,  but  subse- 
quently dissolved.  Before  final  hearing  all  the  articles  were 
removed  by  the  tenants,  and  the  court's  decree  was  that  they 
pay  their  landlord  five  thousand  four  hundred  dollars,  the 
value  of  the  articles  removed,  together  with  the  costs  of  suit. 

On  September  17,  1892,  the  appellee  leased  the  premises  de- 
scribed in  the  bill  to  John  C.  McCurdy  and  James  MoCurdy, 
trading  as  McCurdy  Brothers,  for  the  term  of  ten  years  from 
October  1,  1892.  The  court  found  that  the  articles  enumerated 
in  the  bill  were  trade  fixtures  and  belonged  to  the  lessees  un- 
der the  lease  of  September  17,  1892.  The  legal  conclusion  of 
the  learned  judge,  that  the  tenants  had  the  right  to  remove 
them  during  the  term  of  their  lease,  was,  therefore,  manifestly 
correct  and  under  the  facts  found,  the  landlord  could  have 
raised  no  question  if  they  had  been  removed  at  any  time  prior 
to  October  1,  1902.  Before  the  expiration  of  the  lease,  the 
tenants,  as  required  by  it,  gave  three  months'  notice  to  the 
landlord  of  their  intention  to  terminate  it. 

In  1899  John  C.  McCurdy,  as  found  by  the  court  below, 
''sold  his  interest  in  the  stock  of  goods,  wares  and  merchandise, 
together  with  the  machinery  and  fixtures,  contained  in  the 
^***  building  at  the  northwest  corner  of  Front  street  and  Susque- 
hanna avenue,  to  James  McCurdy."  On  July  11,  1902,  a  new 
lease  was  executed  by  the  appellee  to  the  said  James  McCurdy 
and  Samuel  McCurdy,  another  brother,  trading  under  the  same 
firm  name  of  McCurdy  Brothers,  and  James  and  Samuel  be- 
came the  lessees  under  the  agreement  of  that  date,  which  de- 
fines the  lease  to  be  an  "extended  and  renewed"  lease  of  Sep- 
tember 17,  1892,  at  a  reduced  rental.  The  appellants  removed 
all  the  fixtures  before  October  1,  1903,  the  date  of  the  expira- 
tion of  the  extended  and  renewed  lease. 

Under  the  foregoing  facts,  the  court  below  made  the  decree 
mentioned  for  the  reason  that,  even  if  the  lease  of  July  11, 
1902,  is  to  be  treated  as  a  renewal  of  the  lease  of  1892,  be- 
tween the  same  parties,  the  appellants  had  no  right  to  remove 
the  fixtures  after  the  expiration  of  the  first  lease,  in  the  ab- 
sence of  a  clause  in  the  second  one  reserving  the  ri^ght  to  do  so 
at  its  expiration.     Though  the  lessees  under  the  first  lease  had 
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an  unquestioned  right  to  remove  the  fixtures  at  any  time  be- 
fore October  1,  1902;  and  if  they  had  done  so,  could  immedi- 
ately after  that  date  have  reinstalled  them  in  the  premises  with 
the  same  unquestioned  right  to  remove  them  at  any  time  be- 
fore October  1,  1903,  the  view  of  the  learned  court  below  is 
that  they  became  the  property  of  the  landlord,  because  they 
were  not  removed  and  reinstalled,  and  there  is  no  clause  in 
the  "extended  and  renewed"  lease  reserving  the  right  of  the 
tenants  to  remove  them  before  it  expired.  Though  this  has 
been  declared  to  be  the  law  by  some  courts,  and  the  learned 
judge  had  authority  outside  of  this  state  to  sustain  him,  we 
cannot  subscribe  to  such  a  doctrine  as  being  either  in  harmony 
with  reason,  or  consistent  with  fair  dealing  between  man  and 
man. 

When  a  tenant  attaches  to  the  land  fixtures  necessary  for 
him  in  the  conduct  of  his  business,  the  presumption  is  that, 
at  the  expiration  of  his  lease,  he  will  remove  them;  and  it  is 
his  right  to  do  so.  They  are  not  put  in  for  the  benefit  of  the 
landlord,  and,  until  the  tenant,  after  his  terra  expires,  leaves 
them  on  the  premises  in  which  he  no  longer  has  any  interest, 
no  intention  can  be  imputed  to  him  to  abandon  them  to  his 
lessor:  Hill  v.  Sewald,  53  Pa.  St.  271,  91  Am.  Dec.  209;  Watts 
V.  Lehman,  107  Pa.  St.  106.  There  is  a  distinct  finding  that 
McOurdy  brothers,  ^^*  the  lessees  under  the  lease  of  1892, 
never  intended  to  abandon  their  trade  fixtures.  One  of  the 
brothers,  owning  and  having  them  in  his  possession,  on  July 
11,  1902,  entered  with  another  brother  into  the  "'extended  and 
renewed"  lease.  The  possession  of  the  premises  and  the  fixtures 
remained  unbroken  from  1892  to  1903  in  at  least  one  of  the 
present  appellants;  and  yet,  because  he  did  not,  on  the  last 
day  of  September,  1902,  remove  them  and  put  them  back  on  the 
following  day,  when  the  "extended  and  renewed"  lease  began, 
and  the  lessees  under  it  failed  to  formally  reserve  the  right  to 
remove  them  at  the  expiration  of  the  "extended  and  renewed" 
term,  an  intention  is  to  be  imputed  of  an  abandonment  of  them 
to  the  landlord.  Abandonment  to  him  being  a  question  of  in- 
tention, it  cannot  be  that,  under  the  undisputed  facts  in  this 
case,  the  appellants  ever  intended  to  or  did  abandon  their  trade 
fixtures.  To  have  removed  them  one  day  and  put  them  back 
the  next  would  have  been  a  vain  and  useless  thing,  which  the 
law  requires  of  no  one;  and  it  offends  reason  to  say  that  the 
landlord  had  a  right  to  regard  his  tenants'  property  as  aban- 
doned to  him  because  one  of  them,  who  was  to  continue  as  such 
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for  another  year,  needing  the  same  fixtures  in  his  unchanged 
business  into  which  he  had  taken  another  person,  had  not, 
when  the  lease  was  extended  and  renewed,  inserted  a  clause 
giving  the  tenants  the  right  to  remove  the  fixtures  at  the  end 
of  the  extended  term.  It  will  profit  nothing  to  review  the  very 
many  cases  brought  to  our  attention  by  the  learned  counsel 
for  the  appellee  to  support  the  decree  of  the  court  below.  It 
is  sufficient  to  say  that  none  of  our  own  do  so.  They  are 
rather  in  accord  with  the  view  which  we  entertain,  that  the 
plaintiff's  bill  should  have  been  dismissed. 

"That  a  tenant  who  erects  fixtures  for  the  benefit  of  his 
trade  or  business  may  remove  them  from  the  demised  prem- 
ises is  an  established  doctrine  of  the  law,  but  with  this  quali- 
fication— that  the  removal  be  made  during  the  term.  After  the 
term  they  become  inseparable  from  the  freehold  and  can  neither 
be  removed  by  the  tenant  nor  recovered  by  him  as  personal 
chattels  by  an  action  of  trover,  or  for  goods  sold  and  deliv- 
ered: White  V.  Arndt,  1  Whart.  94,  and  the  cases  cited  in  the 
argument.  If  a  tenant  remain  in  possession  after  the  expira- 
tion of  his  term,  and  perform  all  the  conditions  of  the  lease,  it 
**^  amounts  to  a  renewal  of  the  lease  from  year  to  year,  and 
I  take  it  he  would  be  entitled  to  remove  fixtures  during  the 
year" :  Davis  v.  Moss,  38  Pa.  St.  346.  "It  is  a  well-settled  rule 
of  law,  that  a  tenant  for  years  who  erects  fixtures  for  the  bene- 
fit of  his  trade  or  business,  may,  at  any  time  during  the  term, 
remove  them  from  the  demised  premises;  but  cannot  after  the 
expiration  thereof  unless  he  remain  in  possession  and  hold  over, 
so  as  to  create  an  implied  renewal  of  the  lease" :  Darrah  v. 
Baird,  101  Pa.  St.  265.  In  the  late  case  of  Donnelly  v.  Frick, 
207  Pa.  St.  597,  57  Atl.  60,  we  said:  "The  presumption  of  the 
law,  being  in  favor  of  trade,  is  that  a  tenant  does  not  intend 
to  make  his  trade  fixtures  part  of  the  realty  for  the  perma- 
nent benefit  of  his  landlord,  but  will  remove  them  before  the 
end  of  his  term;  and  it  is  only  when  he  leaves  without  re- 
moving them  during  the  term  that  an  intention  of  making 
a  gift  of  them  to  the  landlord  is  to  be  imputed  to  him:  Hill 
V.  Sewald,  53  Pa.  St.  271,  91  Am.  Dec.  209;  Watts  v.  Lehman, 
107  Pa.  St,  106.  If,  during  the  term,  no  intention  can  be 
imputed  to  the  tenant  to  make  a  gift  to  his  landlord  of  fixtures, 
which  he  had  attached  to  the  land  for  the  use  of  his  business, 
and  he  has  a  right  to  remove  them  during  the  tenancy,  the 
same  rule  ought  to,  and  does  apply,  when,  by  permission 
of  the  landlord,  even  without  a  formal  renewal  or  extension 
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of  the  lease,  he  continues  to  remain  on  the  premises  for  a 
definite  or  indefinite  term.  During  such  period,  in  the  absence 
of  any  agreement  to  the  contrary,  his  intention  as  to  his  fix- 
tures remains  unchanged,  and  his  right  to  remove  them  is  un- 
affected by  his  holding  over,"  Of  great  weight  is  the  follow- 
ing from  the  learned  Judge  Cooley,  in  Kerr  v.  Kingsbury,  39 
Mich.  150,  33  Am.  Eep.  362 :  "The  right  of  a  tenant  to  remove 
the  erections  made  by  him  in  furtherance  of  the  purpose  for 
which  the  premises  were  leased,  is  conceded.  The  principle 
which  permits  it  is  one  of  public  policy,  and  has  its  founda- 
tion in  the  interest  which  society  has  that  every  person  shall 
be  encouraged  to  make  the  most  beneficial  use  of  his  property 
the  circumstances  will  admit  of.  On  the  other  hand,  the  re- 
quirement that  the  tenant  shall  remove  during  his  term  what- 
ever he  proposes  to  claim  a  right  to  remove  at  all,  is  based 
upon  a  corresponding  rule  of  public  policy,  for  the  protection 
of  the  landlord,  and  which  is  that  the  tenant  shall  not  be 
suffered,  after  he  has  surrendered  the  premises,  to  enter  upon 
the  possession  of  the  ^*^  landlord  or  of  a  succeeding  tenant, 
to  remove  fixtures  which  he  might  and  ought  to  have  taken 
away  before.  A  regard  for  the  succeeding  interests  is  the  only 
substantial  reason  for  the  rule  which  requires  the  tenant  to 
remove  his  fixtures  during  the  term;  indeed,  the  law  does  not 
in  strictness  require  of  him  that  he  shall  remove  them  during 
the  term,  but  only  before  he  surrenders  possession,  and  during 
the  time  that  he  has  a  right  to  regard  himself  as  occupying  in 
the  character  of  tenant:  Penton  v.  Kobart,  2  East,  88;  Weeton 
V.  Woodcock,  7  Mees.  &  W.  14.  But  why  the  right  should  be 
lost  when  the  tenant,  instead  of  surrendering  possession,  takes 
a  renewal  of  his  lease,  is  not  very  apparent.  There  is  certainly 
no  reason  of  public  policy  to  sustain  such  a  doctrine;  on  the 
contrary,  the  reasons  which  saved  to  the  tenant  his  right  to 
the  fixtures  in  the  first  place  are  equally  influential  to  save 
to  him  on  a  renewal  what  was  unquestionably  his  before.  What 
could  possibly  be  more  absurd  than  a  rule  of  law  which  should 
in  effect  say  to  the  tenant  who  is  about  to  obtain  a  renewal: 
*If  you  will  be  at  the  expense  and  trouble,  and  incur  the  loss, 
of  removing  your  erections  during  the  terra,  and  of  afterward 
bringing  them  back  again,  they  shall  be  yours;  otherwise  you 
will  be  deemed  to  abandon  them  to  your  landlord.* " 

The  decree  of  the  court  below  is  reversed  and  plaintiff's  bill 
dismissed  at  his  costs,  which  include  those  on  this  appeal. 
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Aa  Between  Landlord  and  Tenant,  the  rule  is  well  settled  that  trade 
fixtures,  although  securely  fastened  to  the  freehold,  may  be  removed 
by  him,  if  the  removal  can  be  effected  without  material  injury  to 
the  freehold:  See  the  note  to  Fuller-Warren  Co.  v.  Harter,  84  Am. 
St.  Eep.  883.  A  tenant's  right  to  remove  fixtures  continues  during 
his  original  term,  and  during  such  further  period  as  he  holds  the 
premises  under  a  right  to  still  consider  himself  a  tenant;  but  where 
a  tenant  quits  possession  or  surrenders  the  premises  unqualifiedly 
without  removing  or  reserving  his  fixtures,  he  is  understood  to  make 
a  dereliction  of  them  to  his  landlord:  Carlin  v.  Kitter,  68  Md.  478, 
6  Am.  St.  Eep.  467;  note  to  Holmes  v.  Temper,  11  Am,  Dec.  242.  As 
to  the  forfeiture  of  the  right  of  removal  by  taking  a  new  lease,  see 
Baker  v.  McClurg,  198  111.  28,  92  Am.  St.  Eep.  261;  Sanitary  Dist. 
V.  Cook,  169  111.  184,  61  Am.  St.  Eep.  161;  Carlin  v.  Eitter,  68  Md. 
478,  6  Am.  St.  Eep.  467. 


LAUGHEAD  v.  FETCK  COKE  COMPANY. 

[209  Pa.   St.   368,   58   Atl.   685.] 
ACCORD    AND    SATISFACTION. -If    an    accord    is    founded 
upon  a  new  consideration  and  is  accepted  as  satisfaction,  it  operates 
as  such,  and  bars  the  remedy  on  the  old  contract,     (p.  1016.) 

ACCORD  AND  SATISFACTION-Promise.-There  is  an  ob- 
vious distinction  between  an  engagement  to  accept  a  promise  in  sat- 
isfaction and  an  agreement  requiring  performance  of  the  promise. 
If  the  promise  itself  and  not  its  performance  is  accepted  in  satisfac- 
tion, this  is  a  good  accord  and  satisfaction  without  performance, 
^p.  1017.) 

ACCORD  AND  SATISFACTION— Execution  of.— An  accord  is 
suflS^ciently  executed  when  all  is  done  which  the  person  agrees  to  ac- 
cept in  satisfaction  of  the  pre-existing  obligation,  and  this  is  or- 
dinarily a  matter  of  intention  and  should  be  evidenced  by  some  ex- 
press agreement  to  that  effect,  or  by  some  unequivocal  act  evidencing 
such  a  purpose.  This  may  be  done  by  surrender  of  former  securities, 
by  release  or  receipt  in  full,  or  in  any  other  mode.  All  that  is  re- 
quired is  that  the  debtor  should  have  executed  the  new  contract  to 
that  point  whence  it  was  to  operate  as  satisfaction  of  the  pre-existing 
liability,  in  the  present  tense,     (p.  1017.) 

ACCORD  AND  SATISFACTION— Receipt  in  Full.— If  a  person 
gives  a  corporation  a  receipt  in  full  for  unliquidated  damages  upon  a 
disputed  claim,  accepting  a  certain  amount  of  money  and  a  promise 
of  employment  in  another  corporation  upon  the  happening  of  a  cer- 
tain contingency,  the  transaction  is  a  complete  accord  and  satisfac- 
tion, and  he  cannot  recover  upon  his  original  contract,     (p.  1017.) 

ACCORD  AND  SATISFACTION— Receipt  in  Full.— If  a  receipt 
is  given  in  full  of  all  demands  because  the  debtor  refuses  to  pay  any 
more  money  without  it,  the  creditor,  it  must  be  assumed,  receives  the 
money  upon  the  express  condition  that  it  is  in  full  of  all  demands, 
and  he  is  concluded  by  it  as  an  accord  and  satisfaction,  notwithstand- 
ing his  assertion  at  the  time  that  he  waived  no  rights,     (p.  1017.) 


May,  190J:.]       Ladghead  v.  Feick  Coke  Co.  .  1015 

D.  M.  Hertzog,  E.  Campbell  and  Eobinson  &  McKean,  for 
the  appellant. 

N.  Ewing  and  G.  D.  Howell,  for  the  appellee. 

36»  THOMPSON,  J.  Accord  and  satisfaction  and  a  re- 
ceipt in  full  given  by  appellant  to  appellee  in  settlement  of  a 
disputed  claim  for  unliquidated  damages,  it  was  contended  by 
appellee,  were  a,  bar  to  appellant's  right  to  recover  and  were 
the  principal  grounds  upon  which  the  learned  trial  judge  based 
his  reasons  for  a  compulsory  nonsuit. 

In  the  early  part  of  1894,  appellant,  who  in  July,  1894,  was 
in  the  employment  of  the  appellee,  as  a  superintendent  of  the 
Oliphant  furnace,  met  Thomas  Lynch,  its  general  manager, 
and  spoke  to  him  in  regard  to  some  negotiations  for  the  pur- 
chase of  certain  coal  lands  on  behalf  of  appellee.  These  nego- 
tiations had  been  previously  begun  by  it.  The  general  man- 
ager ^''^  suggested  that  if  appellant  "would  turn  in  to  make 
the  purchase  for  them"  that  appellee  would  "pay  him  for  his 
services"  and  "would  in  the  future  gladly  do  anything  for  him." 
Appellant  stated  that  he  thought  that  he  could  make  the  pur- 
chase for  one  hundred  and  eighty-seven  thousand  dollars,  and 
began  negotiations  with  the  owners  with  a  view  to  accomplish- 
ing that  result.  Subsequently  on  May  14,  1894,  the  general 
manager  wrote  appellant,  authorizing  him  to  make  the  purchase 
at  the  price  of  eight  hundred  and  fifty  dollars  per  acre,  or  an  ag- 
gregate price  of  one  hundred  and  eighty-five  thousand  dollars. 
Accordingly,  in  pursuance  of  this  authorization,  he  procured 
the  owners  of  the  property  to  enter  into  an  agreement  for  its 
sale  for  one  hundred  and  eighty-seven  thousand  dollars  and  the 
purchase  of  the  property  was  consummated.  By  virtue  of  it  a 
<leed  was  executed  August  16,  1894,  to  a  nominal  purchaser 
who  subsequently  made  a  conveyance  to  appellee.  Up  to  the 
date  of  the  purchase  no  specific  compensation  had  been  stipu- 
lated to  be  paid  to  appellant  by  appellee  for  his  services,  but 
in  December,  1894,  appellee's  general  manager,  bein^  at  the 
Oliphant  furnace,  said  to  appellant,  "We  have  never  paid  you 
for  buying  the  Brownfield  coal;  we  want  to  pay  you.  We 
think  you  ought  to  be  paid.  What  do  you  think  would  be  a 
fair  price?"  Appellant  replied,  "What  do  you  think  would 
be  a  fair  price?"  and  added  that  he  would  think  the  matter 
over  and  see  him  later  upon  the  subject.  A  few  days  after  this 
interview  he  received  from  appellee  a  check  for  three  hundred 
dollars    and  a  Voucher    for  the    same.     Appellant    having  de- 
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clined  to  accept  this,  it  was  then  proposed  to  arbitrate  the  mat- 
ter of  compensation,  and  an  arbitrator  was  agreed  upon,  but  he 
declined  to  act.  Some  three  or  four  weeks  later  the  manager 
was  again  at  the  Oliphant  furnace  and  said  to  appellant,  that 
he  could  add  another  one  hundred  dollars  and  that  he  had  a 
check  and  voucher  for  the  same.  Appellant  asked  him  if  he 
intended  to  give  him  a  position  and  added,  "If  you  give  me  the 
position  and  five  hundred  dollars  in  money,  we  will  not  say 
anything  further  about  it." 

The  position  referred  to  was  a  position  in  the  employment 
of  the  Union  Supply  Company,  the  duties  of  which  were  the 
purchase  of  cattle.  That  company  was  a  company  distinct 
from  appellee,  but  of  which  appellee's  general  manager  was  an 
official.  A  day  or  two  after  this  interview,  the  occupant  of  the 
position  referred  to  died,  and  Mr.  Lynch  stated  to  appellant 
that  he  could  have  it,  but  that  he  could  not  get  it  until  certain 
^"^^  questions  in  regard  to  mining  rights  were  settled  and  until 
then  the  temporary  occupant  would  continue  to  occupy  it. 
Subsequently  appellee,  having  agreed  to  appellant's  proposition, 
sent  him  a  check  and  a  voucher.  He  collected  the  five  hundred 
dollars  and  returned  to  appellee  the  voucher  receipting  in  full 
of  all  claims  for  services.  It  clearly  appears  that  he  made 
the  settlement  upon  Mr.  Lynch's  promise  to  give  him  the  posi- 
tion. He  knew  that  it  was  filled.  When  asked  the  question 
whether  he  expected  to  get  the  position  before  the  mining  rights 
were  settled  he  stated  that  he  did  not  know.  He  further  testi- 
fied that  the  settlement  was  made  in  February,  1895,  and  he 
expected  to  get  the  position  either  in  May  or  the  first  of  June 
following.  That  he  was  led  to  believe  that  whenever  the  min- 
ing rights  were  settled  the  position  would  become  vacant  and 
he  would  be  employed  to  fill  it.  He  thus  rested  upon  the 
promise  of  Mr.  Lynch  to  obtain  the  position  at  a  future  day 
and  continued  to  do  so  until  1897,  when  he  called  upon  him 
and  inquired  what  he  expected  to  do  about  it  and  received  the 
reply,  "As  soon  as  the  place  is  vacant  I  will  let  you  have  it,"  and 
in  1900  the  present  suit  was  brought. 

The  proofs  show  that  he  agreed  to  settle  his  claim  against 
the  appellees  for  the  sum  of  five  hundred  dollars  and  the 
promise  of  the  position  indicated  by  the  Union  Supply  Com- 
pany, the  employment  to  commence  when  a  vacancy  in  the  posi- 
tion should  occur,  but  that  such  vacancy  was  to  be  dependent 
upon  a  settlement  of  matters  growing  out  of  certain  mining 
rights  in  which  the  then  occupant  was  interested.     It  does  not 
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appear  that  the  contingeiicy  upon  which  such  vacancy  was  to 
arise  has  yet  occurred.  Appellant  accepted  the  promise  and 
received  the  five  hundred  dollars  in  question  and  having  re- 
ceived the  same,  he  receipted  in  full  for  services.  The  accord 
and  satisfaction  thereby  became  complete,  and  the  appellant 
cannot  recover  upon  his  original  contract. 

In  Hosier  v.  Hursh,  151  Pa.  St.  415,  25  Atl.  52,  Mr.  Justice 
Sterrett  says:  "It  is  no  doubt  true,  as  was  held  in  Babcock  v. 
Hawkins,  23  Vt.  561,  cited  by  the  learned  president  of  the 
common  pleas,  that  where  the  accord  is  founded  upon  a  ne\» 
consideration  and  is  accepted  as  satisfaction,  it  operates  as  such, 
and  bars  the  remedy  on  the  old  contract.  There  is  an  obvious 
distinction  between  an  engagement  to  accept  a  promise  in  sat- 
isfaction ^"^^  and  an  agreement  requiring  performance  of  the 
promise.  If  the  promise  itself  and  not  its  performance  is  ac- 
cepted in  satisfaction,  this  is  a  good  accord  and  satisfaction 
without  performance." 

In  the  case  referred  to,  Babcock  v.  Hawkins,  23  Vt.  561, 
it  is  said :  "The  accord  is  sufficiently  executed  when  all  is  done, 
which  the  party  agrees  to  accept  in  satisfaction  of  the  pre- 
existing obligation.  This  is  ordinarily  a  matter  of  intention, 
and  should  be  evidenced  by  some  express  agreement  to  that 
effect,  or  by  some  unequivocal  act  evidencing  such  a  purpose. 
This  may  be  done  by  surrender  of  the  former  securities',  by  re- 
lease or  receipt  in  full,  or  in  any  other  mode.  All  that  is  req- 
uisite is,  that  the  debtor  should  have  executed  the  new  con- 
tract to  that  point  whence  it  was  to  operate  as  satisfaction  of 
the  pre-existing  liability,  in  the  present  tense." 
*  The  receipt  in  the  present  case  was  in  full  and  was  a  receipt 
for  unliquidated  damages  upon  a  disputed  claim  and  as  such 
became  final  and  conclusive  because  not  successfully  impeached 
upon  the  ground  of  fraud,  accident  or  mistake.  If  standing 
alone  unimpeached,  it  became  a  bar  to  appellant's  recovery,  it 
certainly  cannot  cease  to  be  so  operative,  because  in  addition 
thereto  and  in  connection  therewith  he  accepted  from  another 
company,  distinct  from  appellee,  a  promise  of  a  certain  position 
in  that  company's  employment.  In  the  case  of  Fl}'nn  v.  Hur- 
lock,  194  Pa.  St.  462,  45^  Atl.  312,  it  is  held : 

"Where  a  receipt  is  given  'in  full  of  all  demands'  because 
the  debtor  refused  to  pay  any  more  money  without  it,  the  cred- 
itor must  be  assumed  to  have  received  the  money  upon  the 
express  condition  that  it  was  in  full  of  all  demands,  and  he  is 
concluded  by  it,  notwithstanding  his  assertion  at  the  time,  that 
he  'waived  no  rights.'" 
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In  view  of  the  above  conclusion  it  is  unnecessary  to  discuss 
the  question  whether  the  tender  of  the  five  hundred  dollars  was 
a  necessary  condition  to  be  performed  before  suit  could  be 
brought  by  appellant. 

The  assignment  of  error  is  not  sustained  and  the  judgment 
is  affirmed. 


Accord  and  Satififaction  is  the  subject  of  a  recent  extended  note  to 
Harrison  v.  Henderson,  100  Am.  St.  Eep.  390-456. 


VAN    STAN'S     STEATENA     COMPANY,    LIMITED,    v. 
VAN  STAN. 

[209  Pa.  St.  564,  58  Atl.  1064.] 

TRADEMARKS — Assignment  of  Proper  Name. — A  transfer  by 
a  father  of  a  partnership  asset  consisting  of  his  proper  name  used  as 
a'  trade  name,  in  effect  joined  in  by  his  son,  precludes  the  son  from 
afterward  using  such  name  to  the  injury  of  the  assignee  thereof 
irrespective  of  fraudulent  intent,     (pp.  1022,  1023.) 

TRADEMARKS — Assignment  of  Proper  Name — Injunction. — If 
the  inventor  of  a  ware  assigns  the  right  to  manufacture  it  and  to  use 
his  proper  name  as  a  trade  name  in  connection  therewith,  and  his 
son  after  having  been  employed  by  the  assignee  of  the  name  for  a 
long  period  leaves  such  employment  and  proceeds  to  sell  the  ware  for 
himself,  using  his  own  name  as  a  trade  name,  and  simulating  the  as- 
signee's label,  advertisements,  and  trade  circulars,  with  intent  to  de- 
ceive the  public,  he  may  be  enjoined  from  so  doing  irrespective  of  the 
question  of  his  fraudulent  intent,     (p.  1023.) 

R.  S.  Pettet.  for  the  appellant.  * 

F.  J.  Knaus,  for  the  appellee. 

««4  DEAN,  J.  This  is  a  bill  by  plaintiff  to  restrain  de- 
fendant from  unlawful  infringement  of  its  trademark.  The 
bill  avers  that  prior  to  the  year  1876,  there  had  been  discovered 
or  invented  an  article  of  sale  or  commerce  known  in  trade  as 
"Van  Stan's  Stratena  Cement,"  which  in  the  year  1878  be- 
came by  purchase  and  assignment  the  property  of  this  plain- 
tiff, "Van  Stan's  Stratena  Company,  Limited,"  with  the  ex- 
clusive right,  title  and  ^^^  interest  in  the  recipe,  manufacture, 
goodwill,  trademark  and  property  in  said  "Van  Stan's  Stratena 
Cement,"  since  which  date,  1878,  plaintiff  down  to  this  time, 
has  continued  to  manufacture  and  offer  for  sale  as  well  as  ad- 
vertise   for    sale    said  cement    under  said    trade  name.     That 
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thirteen  years  after  said  plaintiff  had  acquired  and  had  been 
exclusively  using  said  trademark  and  after  it  had  built  up  a 
valuable  trade  in  the  article  under  that  name,  the  defendant, 
Victor  F.  Van  Stan,  came  to  Philadelphia  from  England  and 
was  employed  by  plaintiff  company,  in  assisting  to  manufacture, 
put  up  and  sell  the  said  cement,  and  consequently  had  oppor- 
tunity to  learn  the  business  of  manufacturing  it,  the  names 
and  places  of  business  of  plaintiff's  customers.  That  he  re- 
mained in  plaintiff's  employment  about  six  years,  then  left  and 
set  up  in  business  for  himself;  then  commenced  to  manufacture 
and  put  on  the  market  an  article  named  and  advertised  as  "Van 
Stan's  Improved  Cement";  that  his  wrappers  have  printed 
thereon  imitations  of  plaintiff's  trademark,  and  the  bottles 
have  blown  thereon  the  words  "Van  Stan's  Cement";  that  in 
many  other  ways  and  by  other  devices  he  endeavors  to  imitate 
plaintiff's  trademark  and  deceive  purchasers  and  the  public  and 
succeeds  in  so  deceiving  them ;  that  the  article  manufactured 
by  defendant  is  an  inferior  one,  and  therefore  plaintiff's  busi- 
ness by  his  wrongful  acts  is  prejudiced  and  injured.  Plain- 
tiff prays  that  defendant  be  enjoined  from  appropriating  and 
using  its  trademark. 

The  answer  either  admits  or  does  not  deny  many  of  the 
material  facts  averred  in  plaintiff's  bill;  he  does  deny  any  imi- 
tation of  plaintiff's  label  or  trademark  except  the  use  of  the 
proper  name  Van  Stan,  which  he  claims  is  his  own,  given  him 
by  his  parents  and  which  therefore  he  claims  he  has  a  right  to 
use;  he  further  denies  any  intent  to  fraudulently  copy,  counter- 
feit or  simulate  plaintiff's  trademark  or  label.  The  court  below 
after  hearing  much  evidence,  in  both  its  findings  of  facts  and 
conclusions  of  law  decided  against  plaintiff  and  dismissed  its 
bill.     From  that  decree  comes  this  appeal. 

This  plaintiff,  as  in  most  cases  where  a  party  undertakes  to 
act  as  his  own  counselor  and  attorney,  however  good  a  case 
he  may  have,  fails  to  present  properly  its  merits  to  either  the 
trial  or  appellate  court.  In  a  paper  book  of  nearly  two  hundred 
pages  appellant  here  has,  to  use  the  most  expressive  word, 
made  a  ^^^  "mess"  of  it,  but  after  argmnent  and  after  reargu- 
ment,  and  arranging  and  classifying  the  abundance  Of  material 
we  are  enabled  to  arrive  at  a  satisfactory  conclusion,  as  to  both 
fact  and  law.  This  imposed  a  large  amount  of  drudgery  .upon 
us,  for  the  learned  judge  of  the  court  below  was  content  with 
a  bare  finding  of  the  facts  and  six  meager  conclusions  of  law. 
Then  a  pro  forma  final  decree  was  made,  we  suppose  to  enable 
the  plaintiff  to  reach  this  court,  by  another  judge  who  did  not 
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Bit  in  the  cause  nor  hear  the  evidence  or  argument.  But  the 
importance  of  the  case  to  the  parties  demands  that  we  should 
carefully  and  fully  consider  it,  notwithstanding  its  slovenly 
presentation.  We  take  first,  the  three  statements  of  the  learned 
judge,  termed  by  him  conclusions  of  law,  though  the  last  two 
of  them  are  clearly  findings  of  fact,  for  on  these  in  our  view 
of  the  evidence  the  decree  turns : 

"1.  Victor  F.  Van  Stan  has  a  legal  right  to  use  his  name 
in  connection  vidth  the  manufacture  and  sale  of  cement.^' 

"4.  There  has  not  been  shown  any  fraud  or  fraudulent  intent 
on  the  part  of  defendant  to  deceive  the  public  into  the  belief 
that  his  wares  were  or  are  those  of  complainant.  Upon  this 
question,  the  fact  that  defendant  upon  all  his  bottles  and  ad- 
vertisements used  his  full  name  'Victor  F.  Van  Stan  or  V. 
F.  Van  Stan'  instead  of  the  general  'Van  Stan'  of  the  plaintiff, 
has  some  significance. 

"5.  There  is  no  such  similarity  between  the  wares  of  the 
plaintiff  and  those  of  the  defendant  as  would  be  likely  to  de- 
ceive an  ordinary  purchaser  using  ordinary  caution." 

Whether  the  defendant  has  a  legal  right  to  use  his  own  name 
in  connection  with  the  manufacture  and  sale  of  cement,  as  it 
was  used  here,  will  depend,  not  alone  on  the  fact  that  it  was 
his  own  proper  name,  but  what  answers  from  the  evidence 
should  be  given  to  the  fourth  and  fifth  conclusions  of  law.  Was 
there  a  fraudulent  intent  in  so  using  it,  and  was  there  such 
similarity  in  the  wares  as  was  likely  to  deceive  an  ordinary 
purchaser?  To  answer  these  questions  we  must  turn  -to  the 
undisputed  and  established  facts  as  well  as  to  the  admissions  in 
the  answer  filed. 

Notice  the  facts  in  narrative:  Frederick  Van  Stan  lived  in 
England;  he  there  had  discovered  a  peculiar  combination  of 
substances  entering  into  the  make-up  of  cement  and  for  years 
'^^'^  prior  to  1876  manufactured  and  sold  there,  to  the  public, 
his  combination  under  the  name  of  Van  Stan's  Stratena  Com- 
pany cement;  on  the  first  day  of  July  of  that  year  he  formally 
transferred  a  right  to  John  A.  Keenan  of  Philadelphia;  the 
transfer  is  in  writing  and  recites  that  for  a  valuable  considera- 
tion Frederick  Van  Stan  transfers  "all  his  right,  title,  inter- 
est, name  and  trademark,  with  the  recipe  and  privilege  of 
manufacturing  the  same,  known  and  now  used  and  which  has 
hitherto  been  sold  by  me,  as  Van  Stan's  Stratena  Cement,  giv- 
ing the  said  John  Keenan  the  sole  right  to  manufacture  and 
sell  the  said  article  and  to  use  my  name  and  trademark  in  the 
Bale  of  the  same  in  the  United  States.''    The  present  plaintiff 
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company  was  duly  organized  under  the  general  act  of  this 
commonwealth  of  1874  and  to  it  has  passed  by  regular  trans- 
fer all  the  rights  which  passed  to  Keenan  by  the  formal  trans- 
fer of  the  original  Van  Stan  in  1876,  and  the  plaintiff  or  its 
predecessors  in  title  or  right  have  down  to  this  time  continued 
to  manufacture,  advertise  and  sell  the  article  under  the  name 
of  Van  Stan's  Stratena  Cement,  or  as  Van  Stan's  Cement. 
Now  notice  the  defendant's  Victor  F.  Van  Stan's  connection 
with  the  case.  He  is  a  son  of  Frederick  Van  Stan,  the  in- 
ventor and  original  owner  of  the  cement;  he  worked  with  his 
father  some  years  in  England  before  coming  to  this  country, 
and  there  was  taught  by  him  the  secrets  of  its  manufacture 
and  how  to  prepare  and  sell  it;  he  was  also  a  partner  in  his 
father's  firm  which  prepared  and  sold  the  article  in  the  year 
1876,  the  date  the  father  made  the  formal  transfer  to  Keenan. 
In  the  year  1889  Victor  came  from  England  to  Philadelphia, 
called  at  the  establishment  of  plaintiff  with  an  introductory 
letter  from  his  father,  was  very  needy  and  was  assisted  pe- 
cuniarily by  plaintiff;  some  months  afterward  was  given  per- 
manent employment  in  which  he  remained  for  five  or  six  years ; 
during  this  time  he  became  thoroughly  acquainted  with  his 
employer's  patrons  and  customers,  not  only  in  Philadelphia 
but  throughout  the  United  States;  knew  all  the  details  of 
their  methods  of  doing  business;  almost  the  entire  business 
was  at  times  intrusted  to  him;  at  the  end  of  that  time  he  quit 
the  employment  and  went  back  to  England  where  he  remained 
several  months  and  while  there  conducted  a  cement  sale  stand 
on  a  street  corner  in  London ;  he  then  returned  to  Philadelphia, 
*^**  again  sought  employment  from  plaintiff  and  on  being  re- 
fused, declared  that  his  father  had  been  robbed,  meaning  by  the 
transfer  of  his  right  in  1876,  and  declared  he  would  start  an 
opposition  to  plaintiff. 

Soon  after  plaintiff  discovered  he  was  selling  to  purchasers 
an  article  labeled  by  him,  "Victor  F.  Van  Stan's  Cementine" 
was  also  advertising  it  in  journals,  at  times  usin^  the  name 
"Van  Stan's  Improved  Cement."  The  words  "Van  Stan's 
Cement"  are  conspicuous  in  defendant's  cards  and  labels,  while 
the  word  "improved"  is  in  small  letters  and  inconspicuous. 
The  labels  at  a  glance  appear  to  be  the  same;  only  by  a  close 
inspection  is  the  difference  noticeable;  the  general  appearance 
of  the  printing  on  the  labels  and  wrappers,  the  letters  on  the 
bottles  strongly  resemble  plaintiff's  and  the  shape  and  size  of 
the  bottles  are  much  the  same.  But  a  letter  of  his  to  a  cus- 
tomer of  plaintiff  shows  conclusively  the  extent  of  his  repre- 
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sentation;  he  says:  "I  am  informed  that  some  time  ago  one 
R.  S.  Pettet,  trading  as  'The  Van  Stan's  Stratena  Company/ 
issued  a  bogus  legal  notice  circular  to  the  trade.  As  I  am 
the  only  Van  Stan  now  in  the  cement  business,  this  is  undoubt- 
edly a  libelous  attack  on  me."  By  plain  implication  defendant 
liere  asserts  the  exclusive  right  to  manufacture  the  cement  and 
denies  plaintiff's  right.  Then  in  a  circular  to  druggists  and 
the  trade,  advertising  his  cement,  he  declares  that  his  cement 
"Is  manufactured  by  the  son  of  the  original  Van  Stan  who 
exhibited  at  the  Centennial  Exhibition  of  1876."  Numerous 
specimens  of  the  circulars,  labels  and  trademarks  are  here 
before  us  in  the  paper  books;  an  inspection  of  them  in  con- 
nection with  the  evidence,  not  only  plainly  shows  that  the 
defendant's  cement  was  not  only  calculated  to  mislead  and  de- 
ceive the  public,  but  that  in  many  instances  it  did  actually  de- 
ceive. The  evidence  further  clearly  shows  that  defendant 
intended  to  so  mislead  and  deceive.  If  defendant  simulated 
plaintiff's  name,  labels,  advertisements  and  trade  circulars  with 
intent  to  deceive  the  public  he  committed  a  wrong  on  plaintiff 
which  equity  is  bound  to  enjoin. 

It  is  not  from  any  single  fact  that  the  intention  to  simulate 
plaintiff's  trademark  is  made  apparent,  but  from  all  of  them 
viewed  together  in  connection  with  his  conduct.  The  exclusive 
right  of  plaintiff  to  the  use  of  "Van  Stan's  Stratena  Cement" 
***  is  established  beyond  question,  in  fact  in  the  trial  in  the 
court  below  is  conceded.  The  name  "Van  Stan"  is  odd,  unique; 
for  a  quarter  of  a  century,  so  far  as  known,  plaintiff  had  en- 
joyed the  exclusive  use  of  it  as  a  trademark ;  it  had  spent  many 
thousands  of  dollars  in  introducing  it  to  the  public  by  advertise- 
ment and  otherwise;  it  does  not  follow  that  defendant  had 
the  right  to  offer  for  sale  a  cement  with  his  proper  name 
appended,  irrespective  of  the  question  of  fraudulent  intent. 
Victor  F.  Van  Stan  was  a  partner  with  his  father  in  Euigland 
in  1876  when  the  father  transferred  to  Keenan  the  exclusive 
right  to  use  the  name  as  a  trademark  in  the  United  States; 
then  afterward  Victor  consummated  the  transfer  by  a  delivery 
of  another  paper  confirming  the  right  evidenced  by  the  first 
transfer.  In  Russia  Cement  Co.  v.  Le  Page,  147  Mass.  206,  9 
Am.  St.  Rep.  685,  17  N.  E.  304,  the  supreme  court  of  Massa- 
chusetts says :  "It  is  also  true  one  may  so  sell  or  part  with  the 
right  to  use  his  own  name,  as  a  description  or  designation  of  a 
manufactured  article  as  to  deprive  himself  of  the  right  to  use 
it  as  such  and  confer  the  right  upon  another."  To  the  same 
effect  are  Fish  Bros.  Wagon  Co.  v.  La  Belle  Wagon  Works,  82 
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Wis.  546,  33  Am.  St.  Eep.  72,  52  X.  W.  595,  16  L.  K.  A.  453 ; 
Stonebraker  v.  Stonebraker,  33  Md.  252;  Holmes,  Booth  & 
Haydens  v.  Holmes,  Booth  &  Atwood  Mfg.  Co.,  37  Conn.  278, 
9  Am.  Rep.  324,  and  many  other  cases.  Here  the  transfer 
by  the  father  of  a  partnership  asset,  in  effect  joined  in  by  the 
son,  precluded  the  son  from  afterward  ns.ing  the  name  to  the 
injury  of  the  purchaser  although  the  name  he  now  attempts  to 
use  is  his  own  proper  name. 

But  assuming  that  he  had  a  technical  right  to  use  his  own 
name,  he  clearly  had  no  right  to  use  it  to  deceive  the  public, 
for  such  use  would  be  a  fraud  upon  the  clear  right  of  the  pur- 
chasers of  the  trademark.  That  he  intended  to  and  did  de- 
ceive we  have  already  declared  is  manifest  from  the  evidence. 
It  must  be  noticed  that  both  cements  were  put  up  in  small 
ten  cent  bottles,  similar  in  size,  name  of  proprietor,  similar  in 
handwriting  or  script  on  label,  both  manufactured  in  the  same 
city  a  few  doors  apart.  It  is  wholly  improbable  that  the  public 
will  make  a  close  inspection  of  such  a  small  cheap  article.  As 
was  said  in  Crucible  Co.  v.  Guggenheim,  7  Phila.  408,  where 
the  subject  of  litigation  was  small  packages  of  stove  polish, 
"It  is  true  wholesale  dealers  may  generally  understand  the 
^"^^  difference  between  the  two  articles,  but  the  small  retail  deal- 
ers scattered  over  the  world  do  not  so  understand  this  distinc- 
tion, and  if  they  did  might  not  regard  it  much  less  their  cus- 
tomers." 

We  think  under  the  facts  here  disclosed :  1 .  Defendant  had  not 
the  right  to  use  his  own  name  or  description  as  a  trademark 
of  the  cement  manufactured  and  offered  for  sale  by  him;  2. 
There  has  been  shown  a  fraudulent  use  of  plaintiff's  trademark 
in  advertising  and  selling  his  cement;  3.  There  is  such  simi- 
larity between  the  wares  of  plaintiff  and  those  offered  for  sale 
by  defendant  as  would  be  likely  to  deceive  the  ordinary  pur- 
chaser. 

As  to  the  exceptions  filed  by  defendant  to  neglect  by  plain- 
tiff to  conform  to  rule  of  court,  in  filing  and  service  of  paper 
book,  the  circumstances  were  such  that  he  is  not  blamable. 
The  judge  who  heard  the  evidence  and  argument  resigned  his 
office  before  final  decree;  within  a  reasonable  time  afterward 
plaintiff  had  a  formal  decree  entered  by  another  judge  and  as 
soon  as  he  could  do  so  thereafter  printed  and  served  his  paper 
book;  therefore,  the  motion  to  quash  is  overruled. 

And  further  the  decree  of  the  court  below  is  reversed  and 
plaintiff's  bill  is  reinstated. 

It  is  further  directed  that  the  defendant  pay  the  costs. 
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And  now  October  10,  1904,  upon  due  consideration  it  is  or- 
dered and  decreed  that  defendant,  his  agents  and  servants,  be 
perpetually  enjoined  and  restrained  from  selling  or  offering 
for  sale,  directly  or  indirectly,  any  article  of  cement  in  bottles 
of  clear  glass  with  labels  or  wrappers  or  drawings  thereon  sim- 
ulating plaintiff's  trademark  or  copies  or  imitations  of  plain- 
tiff's trade  name,  and  using  the  name  "Van  Stan's  Cement" 
in  labeling,  advertising  and  exposing  defendant's  cement  for 
sale.  And  further  that  defendant  account  for  in  the  court  be- 
low any  profits  made  by  him  in  the  wrongful  use  as  herein  set 
out  of  said  plaintiff's  trademark. 


A  Trademark  may  be  acquired,  at  least  in  a  limited  sense,  in  the 
use  of  one's'  own  name  in  connection  with  a  business:  See  the  note 
to  Kyle  V.  Perfection  Mattress  Co.,  85  Am.  St.  Eep.  102.  And  one  may 
part  with  the  right  to  use  his  own  name  as  a  designation  or  descrip- 
tion of  a  manufactured  article,  and  confer  that  right  exclusively  upon 
another:  Kussia  Cement  Co.  v.  Le  Page,  147  Mass.  206,  9  Am.  St.  Eep. 
685;  Frazer  v.  Frazer  Lubricator  Co.,  121  111.  147,  2  Am.  St.  Rep.  73. 
As  to  the  conflict  of  rights  where  there  are  different  persons  of  the 
same  name,  see  the  note  to  Kyle  v.  Perfection  Mattress  Co.,  85  Am. 
St.  Eep.  103-106. 
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Arbitration,  loss  or  damage,  agreements  to  submit  amount  of  to,  734. 
Arson,  good  character  of  the  accused,  evidence  of  in  prosecutions  for, 
902. 

Bicyclists,  care  required  of  while  using  the  public  streets,  275. 

rights  of  in  the  public  streets,  268. 
Bigamy,  divorce,  decrees  of,  whether  admissible  to  prove  marriage 

in  prosecutions  for,  28. 
Bills  and  Notes,  stolen,  title  of  bona  fide  purchaser  of,  986,  987. 
Bonds,  negotiable,  stolen,  title  of  bona  fide  purchaser  of,  983,  984. 

non-negotiable,  stolen,  title  of  bona  fide  purchaser  of,  981,  982. 
Boycotting,  agreements  to  refuse  to  do  business  with  another,  494,  495. 

argument  or  persuasion  by  employes  may  be  addressed  to  third 
persons,  493. 

business,  malicious  interference  with,  501. 

circulars,  distributing  in  aid  of,  when  unlawful,  498,  499. 

coercion  by  the  imposition  of  fines,  496.  ' 

coercion  is  an  essential  element  of,  495. 

coercion   or   intimidation,  what   amounts  to,  495,  496 

collective   and   organized   action,   whether  unlawful  where   indi- 
vidual action  would  be  lawful,  490,  491. 

combination  or  conspiracy  to  injure  persons,  when  unlawful,  494. 

combinations  for,  when  unlawful,  490,  491. 

compensatory  relief  for,  503. 

criminal  liability  for,  503. 

definition  of,  489. 

distribution  of  literature  in  aid  of,  498,  499. 

employes,  extent  to  which  may  resort  to,  494. 

individual  action  toward,  489. 

injunctions  against,  502. 

intimidation  must  not  be  resorted  to,  493.' 

malicious  acts  in  aid  of  purpose  otherwise  lawful,  499,  500. 

maliciously  advising  one  person  not  to  patronize  another,  490. 

motive  of,  whether  material,  499-502. 

nonunion  labor,  right  of  workmen  to  refuse  to  work  for  person 
employing,  492. 

origin  of  the  word  "boycott,"  489. 

picketing,  acts  in  connection  with  which  render  unlawful,  497. 

picketing  in  support  of,  when  unlawful,  496-498. 
Am.   St.   Rep.,   Vol.    103—65    OOOi) 
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Boycotting,  prospective  customers,  interference  with,  502. 
threats  to  withdraw  patronage,  496. 
to  prevent  competition  in  business  or  compel  raising  of  prices, 

494. 
tradesmen's  attempts  to  coerce  one  another,  494. 
unsettled  condition  of  the  law  respecting,  488. 
violence  must  not  be  resorted  to,  493. 
workmen  or  employes,  right  of  to  combine,  491,  492. 
Bribery,  attempt  to  bribe,  actual  offering  of  money  is  not  essential  to, 

668. 

Certiorari,  appeal,  remedy  by  precludes  resort  to,  111. 

assessments,  who  entitled  to  for  the  purpose  of  reviewing,  114, 

115. 
heirs,  when  entitled  to.  111. 
interest  in  the  proceedings  necessary  to  entitle  applicant  to,  112, 

113. 
interveners  may  be  entitled  to,  111. 

liquor  license,  who  entitled  to  review  proceedings  for,  115. 
ordinances,  review  of  by,  115,  116. 
parties  to  the  proceeding,  when  entitled  to.  111. 
persons  not  parties  to  the  proceeding  are  not  entitled  to.  111. 
persons  not  parties,  when  entitled  to,  112. 
public  officers,  proceedings  of,  who  entitled  to  writ  of  to  review, 

114. 
public  roads,  who  may  review  proceedings  for,  114. 
state,  right  to  use  the  name  of  in  applications  for,  117. 
sureties,  when  entitled  to,  112. 
tenants,  when  entitled  to,  111. 
test  of  right  to.  111. 
Coustitutioual  Law,  construction  of  statutes  assailed  as  unconstitu- 
tional,  876. 
evidence,  when  will  be  received  to  review  questions  determined 

by  the  legislature,  875. 
health,  authority  to   determine  and  enforce  measures  necessary 

to  promote  the  public,  870. 
judicial  notice  of  facts  which  the  court  will  take  in  determining 

questions  of,  872. 
liberty,  limitations  which  may  be  imposed  upon,  869. 
sanitary  laws,  right  of  the  states  to  enact,  871. 
vaccination,  adults  may  be  required  to  submit  to,  873. 
Corporations,  consolidation  of,  what  is,  556. 
franchises  of  railways,  sales  of,  555. 
franchises,  sales  or  contracts  which  prevent  the  carrying  out  of, 

555. 
judgments    against,   defenses    which    stockholders    may    assert 

against,  328. 
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Corporations,  judgments,  effect  of  as  against,  326. 

monopoly,   sales   of  property  for   the  purpose   of   creating,   559, 
560. 

nonresident  stockholders,  whether  bound  by  judgments  against, 
326,  327. 

public  or  quasi  public,  right  of  to  sell  property,  555. 

purpose  for  which  formed  cannot  be  changed  without  the  consent 
of  the  stockholders,  548,  549, 

sale  of  all  the  property  and  franchises  or  railways,  555,  556. 

sale  of  all  the  property  of,  consenting  stockholders  cannot  after- 
ward object  to,  562. 

sale  of  all  the  property  of,  creditors,  whether  may  object  to,  562. 

sale  of  all  the  property  of,  dissenting  stockholders,  laches  of  in, 
not  objecting  to,  what  amounts  to,  571,  572. 

sale  of  all  the  property  of,  dissenting  stockholders,  whether  may 
be  compelled  to  accept  stock  in  another  corporation,  566,  567. 

sale  of  all  the  property  of,  dissolution  of  corporation  does  not 
result  from,  570. 
"  sale  of  all  the  property  of,  effect  of,  569. 

sale  of  all  the  property  of,  estoppel  of  stockholders  to  object  to, 
572. 

sale  of  all  the  property  of  for  stock  in  another  corporation,  554. 

sale  of  all  the  property  of  for  the  stock  and  bonds  of  another 
corporation,  564-567. 

sale  of  all  the  property  of  for  the  purpose  of  creating  a  monopoly, 
559. 

sale  of  all  the  property  of,  general  requisites  of,  568. 

sale  of  all  the  property  of,  general  right  to  make,  551. 

sale  of  all  the  property  of,  laches  on  part  of  dissenting  stock- 
holders in  not  dissenting  to,  571. 

sale  of  all  the  property  of  may  always  be  made  with  the  consent 
of  all  the  stockholders,  551,  552. 

sale  of  all  the  property  of  must  be  free  from  fraud,  563. 

sale  of  all  the  property  of,  payment  for,  in  what  may  be  re- 
ceived, 56iJ. 

sale  of  all  the  property  of,  proceeds  of,  when  must  be  distributed, 
571. 

sale  of  all  the  property  of,  ratification  of  unauthorized,  569. 

sale  of  all  the  property  of,  remedies  of  nonconsenting  stockhold- 
ers, 564. 

sale  of  all  the  property  of,  rescission  of,  when  will  not  be  de- 
creed at  the  suit  of  minority  stockholders,  564,  565. 

sale  of  all  the  property  of,  right  of  the  stockholders  to  rescind, 
549. 

sale  of  all  the  property  of  to  a  foreign  corporation,  558. 

Bale  of  all  the  property  of  to  another  corporation,  557,  558. 

■ale  of  all  the  property  of  to  another  corporation  having  a  ma- 
jority of  the  same  stockholders  as  the  selling  corporation, 
560. 
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Corporations,  sale  of  all  the  property  of,  to  pay  debts  of  the  vendor, 
567. 

sale  of  all  the  property  of,  vendee  cannot  rescind  on  the  groun-l 
that  the  minority  stockholders  did  not  consent  to,  562. 

sale  of  all  the  property  of,  vendee's  duty  to  see  to  the  distribu- 
tion of  the  proceeds  of,  570. 

sale  or  all  the  property  of,  when  not  ultra  vires,  552. 

sale  of  all  the  property  of  where  necessary  to  pay  debts,  553. 

sale  of  all  the  property  of  where  the  business  is  unprofitable,  552. 

Sale  of  all  the  property  of  where  the  directors  of  the  selling  and 
the  purchasing  corporations  are  the  same  persons,  561. 

sale  of  all  the  property  of,  who  may  object  to,  562. 

sale  of  all  the  property  of,  who  may  purchase  at,  559. 

sale  of  property  of,  amounting  to  a  practical  extinction  of  the 
corporation,  554. 

sale  of  property  of,  authority  to  make  need  not  be  specially  con- 
ferred, 552. 

sale  of  property  of,  purposes  for  which  may  be  made,  563,  564. 

stockholders,  majority  of,  whether  may  authorize  a  sale  of  all 
the  property  of,  549. 

stockholders,  minority  cannot  compel  carrying  on  of  an  unprofit- 
able business,  551. 

stockholders,  minority,  remedies  of  in  equity,  limitations  upon, 
551. 

stockholders,  minority,  right  of  to  attack  sales  because  made  for 
the  purpose  of  creating  monopolies,  559,  560. 

stockholders,  minority,  rights  of,  550. 

stockholders,  right  of  to  have  the  business  of  carried  on,  548. 
Counterfeiting,  good  character  of  the  accused,  evidence  of  in  prosecu- 
tions for,  903. 
County  Warrants,  stolen,  title  of  bona  fide  purchaser  of,  981. 
Criminal  Prosecutions,  bad  character  of  the  defendant,  evidence  of, 
when  admissible  in  favor  of  the  prosecution,  893. 

good  character  of  the  defendant,  admissibility  of  evidence  of  in 
his  favor,  889. 

good  character   of  the   defendant,   admissibility   of  to   create  a 
aoubt,  891,  892. 

good  character  of  the  defendant,  competency  to  testify  concern- 
ing, 894. 

good  character   of  the   defendant,   cross-examination   respecting, 
893-895. 

good  character  of  the  defendant,  evidence  admissible  to  prove, 
890. 

good  character  of  the  defendant,  evidence  of,  general  rule  as  to 
its  admissibility,  891. 

good  character  of  the  defendant,  evidence  of,  in  what  manner 
should  be  considered,  904. 
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Criminal  Prosecutions,  good  character  of  the  defendant,  evidence  of 
should  be  restricted  to  the  trait  involved  in  the  offense,  892, 
897. 

good  character  of  the  defendant,  evidence  of  to  strengthen  the 
presumption  of  innocence,  892. 

good  character  of  the  defendant,  evidence  of,  where  the  evidence 
against  him  is  circumstantial,  907. 

good  character  of  the  defendant,  evidence  of,  where  the  incrimi- 
nating evidence  is  positive,  908,  909. 

good  character  of  the  defendant,  evidence  of,  where  the  intent 
must  be  shown,  906. 

good  character  of  the  defendant,  evidence  to  rebut  evidence  of, 
893. 

good  character  of  the  defendant,  his  right  to  have  it  submitted 
to  the  jury,  889. 

good  character  of  the  defendant,  in  homicide  cases,  897-899. 

good  character  of  the  defendant,  in  prosecutions  for  arson,  902. 

good  character  of  the  defendant  in  prosecutions  for  counterfeit- 
ing, 903. 

good  character  of  the  defendant  in  prosecutions  for  criminal 
libel,  900. 

good  character  of  the  defendant  in  prosecutions  for  larceny  or 
robbery,  901. 

good  character  of  the  defendant  in  prosecutions  for  obtaining 
money  by  false  pretenses,  902. 

good  character  of  the  defendant  in  prosecutions  for  perjury,  902. 

good  character  of  the  defendant  in  prosecutions  for  rape,  899. 

good  character  of  the  defendant  in  prosecutions  for  unlawfully 
carrying  firearms,  904. 

good  character  of  the  defendant  in  prosecutions  for  violating 
election  or  liquor  laws,  903. 

good  character  of  the  defendant,  instructions  as  to  effect  of  evi- 
dence of,  893. 

good  character  of  the  defendant,  kinds  of  evidence  admissible  to 
prove,  894. 

good  character  of  the  defendant,  negative  evidence  of,  895. 

good  character  of  the  defendant,  particular  facts,  when  admissi- 
ble as  bearing  upon,  893. 

good  character  of  the  defendant,  period  to  which  evidence  of 
must  relate,  896. 

good  character  of  the  defendant,  rebutting  evidence  of,  894,  895. 

good  character  of  the  defendant,  reputation  since  the  charge  was 
made,   896,   897. 

good  character  of  the  defendant,  reputation,  what  is,  895. 

good  character  of  the  defendant,  weight  to  be  given  evidence  of, 
905. 
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Definition  of  assault,  974. 

of   boycotting,   489. 

of  lotteries,  711. 

of  offer,  668. 

of  pure  chance,  712. 
Divorce,  decrees  of  entered  in  another  state,  effect  of,  328,  329. 

decrees  of  entered  in  another  state,  when  may  be  attacked  for 
want  of  jurisdiction,  329,  330. 
Dower,  conveyance  made  by  husband  on  eve  of  marriage,  for  the  pur- 
pose of  avoiding,  421-423. 

Elections,  persons  coming  into  a  state  may  be  required  to  reside  and 
give  a  year's  notice  before  being  allowed  to  vote,  385. 
privilege  of  voting  in  a  state  is  not  given  by  the  national  con- 
stitution, 386. 
voting,  right  of  does  not  follow  mere  citizenship,  386. 
Evidence,  judicial  notice  of  facts  which  will  be  taken  in  determining 
questions  of  constitutional  law,  872. 

Fraudulent  Conveyances,  voluntary  settlements  made  by  husband  on 
eve  of  his  contemplated  marriage,  418-423. 

Qaming,  chance,  game  of,  what  is,  711. 

Good  Character  of  the  Defendant,   admissibility  and  effect   of  evi- 
dence of  in  criminal  prosecutions,  889-909. 

Homicide,   good   character   of   the   accused,   evidence   of   in   prosecu- 
tions for,  877-879. 
Husband  and  Wife,   antenuptial   conveyances  made   by  husband  to 
pay  pre-existing  debt,  418. 

antenuptial  voluntary  conveyances  of  husband  in  contemplation 
of  marriage  are  not  necessarily  fraudulent,  418. 

conveyances  by  husband  before  marriage,  suits  by  wife  to  set 
aside,  419. 

dower,  conveyance  made  by  husband  on  eve  of  marriage  to  de- 
feat, 421. 

dower,  conveyance  made  by  husband  to  children  of  former  mar- 
riage to  defeat  wife's,  weight  of,  422. 

dower,  voluntary  settlements  made  by  husband,  when  may  not 
defeat  right  of,  422,  423. 

knowledge  by  intended  wife  of  voluntary  conveyance  made  by 
husband  on  eve  of  marriage,  418. 

secret  antenuptial  conveyance  of  husband,  when  deemed  to  be  in 
fraud  of  his  wife,  419. 

voluntary  conveyance  executed  by  husband  on  eve  of  marriage, 
when  fraudulent  as  against  wife,  418. 

voluntary  conveyance  of  homestead  made  by  husband  on  eve  of 
second  marriage,  420. 

voluntary  settlements  made  by  husband  before  marriage,  when 
may  not  be  assailed  by  his  wife,  419. 
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Husband  and  Wife,  voluntary  settlements  made  by  husband  to  children 
of  former  marriage,  419,  420. 

Insurance,  loss,  arbitration  of,  agreements  for  are  void,  734. 

Judgments  in  Criminal  Cases,  accessary,  effect  of  a  judgment  for  or 
against  his  principal,  28. 

acquitting   of    crime,   when   not   admissible   in   prosecutions   for 
perjury,  29. 

admissibility  of  as  evidence  in  other  proceedings,  20. 

admissibility  of  in  other  criminal  cases,  21,  24. 

are  not  admissible  where  the  parties  are  different,  25. 

change  of  facts  after  may  always  be  shown,  27. 

civil  cases,  admissibility  of  in,  20. 

estoppel  of  in  civil  cases,  20. 

estoppel  of,  principles  applicable  to,  20. 

issues  which  may  be  settled  by  in  other  criminal  eases,  24,  26. 

of  acquittal  or  conviction,  when  not  admissible  in  favor  of  an- 
other, 28. 

on  plea  of  guilty,  effect  of  in  other  prosecutions,  26. 

ownership  of  property,  admissibility  of  to  prove,  26,  27. 

procured  by  fraud,  effect  of,  20. 

res  judicata,  doctrine  of,  when  applicable  to,  21. 
Judgments  of  the  Sister  States,  actions  upon,  324. 

against  corporations,  effect  of,  326. 

against   corporations,    defenses   which    stockholders   may   assert 
against,  328. 

against   corporations,   nonresident   stockholders,   whether   bound 
by,  326,  327. 

against  nonresident,  when  valid,  310. 

against   persons  temporarily  absent   from  the  state  where  ren- 
dered, 310,  311. 

against  persons  temporarily  within  the  state  where  rendered,  311. 

against  stockholders  in  corporations  for  their  personal  liability, 
318. 

appeals,  effect  of  upon,  323. 

are  not  foreign,  304. 

are  strictly  domestic,  305. 

by  confession,  attacks  upon  which   are  permissible,   324. 

by  confession,  effect  of,  324. 

character  of  the  proceedings  in  which  they  were  rendered,  when 
immaterial,  307. 

collateral  attack  upon,  when  sustainable,  307. 

constitutional  provisions  respecting  the  effect  of,  304. 

constructive  service  of  process  to  continue  jurisdiction  once  ac- 
quired, 311. 

constructive  service  of  process,  when  may  sustain,  307. 

creditors'  suits,  whether  may  be  based  upon,  313. 

decrees  are  ranked  as,  306,  320. 
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Judgments  of  the  Sister  States,  defenses  which  may  not  be  made 
against,  320. 

divorce,  decrees  for,  when  may  be  attacked,  for  want  of  jurisdic- 
tion, 329,  330. 

divorce,  effect  of  decrees  of,  328,  329. 

effect  of  as  a  merger  of  the  cause  of  action,  321. 

effect  of  as  res  judicata,  319,  320. 

effect  of  as  to  real  property,  321. 

effect  of  cannot  be  greater  than  in  the  state  where  rendered,  318. 

effect  of  must  generally  be  the  same  as  in  the  state  where  ren- 
dered, 319. 

effect  of  resembles  that  of  domestic  judgments,  305,  319. 

effect  of,  restriction  of  by  the  laws  of  the  state  where  rendered, 
318. 

effect  of  when  by  confession  or  upon  default,  324. 

error  or  irrregularity  does  not  impair  the  effect  of,  323^ 

evidence  which  may  be  received  against,  320. 

execution  cannot   issue   on,   312. 

for  the  enforcement  of  penal  or  criminal  laws,  316. 

fraud,  avoiding  for,  318. 

jurisdiction  founded  on  service  of  process  on  some  only  of  the 
defendants,  311. 

jurisdiction  of  the  court  entering  may  be  disputed,  306,  307. 

jurisdiction  of  the  court  over  the  person  of  the  defendant,  how 
may  be  disproved,  310. 

jurisdiction  of  the  subject  matter,  how  to  be  determined,  309. 

jurisdictional  statements  may  be  disproved,  308,  309. 

lien  of,  312. 

marshaling  assets,  preference  to  be  given  to  in,  312. 

mode  of  enforcing,  312. 

national  statutes  respecting  effect  of,  305. 

opinions  of  the  court  pronouncing  them  constitute  no  part  of, 
305. 

penalties,  when  regarded  as  for  the  recovery  of,  316,  317. 

pleas  which  may  be  entertained  against,  320,  323. 

presumptions  in  favor  of,  322. 

process  to  support  must  have  been  served  within  the  state  where 
rendered,  310. 

rank  as  debts  by  simple  contract  only,  312. 

relief  against  by  suits  in  equity,  314-316. 

rendered  by  justices  of  the  peace  and  other  inferior  tribunals, 
306. 

rendered  in  qui  tam  actions,  318. 

rendered  under  the  joint  debtor  acts,  311. 

where  the  court  is  not  one  of  record,  306. 
Jury,  offering  to  bribe,  what  amounts  to,  668,  669. 
Jury  Trial,   sealing  of  verdict   in   criminal   trials,   authority   of   the 
courts  to  authorize,  163. 
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Jury  Trial,  separation  of  the  jury,  an  officer  being  in  the  custody  of 
one  of  them,  166. 

separation  of  the  jury  after  agreeing  upon  a  verdict,  157,  162, 

separation  of  the  jury  after  retiring  for  deliberation,  discretion 
of  the  court  to  authorize,  156. 

separation  of  the  jury  after  retiring  for  deliberation  does  not 
necessarily  require  a  new  trial,  156. 

separation  of  the  jury  after  retiring  for  deliberation  in  civil 
cases,  156. 

separation  of  the  jury  after  retiring  for  deliberation,  when  cre- 
ates a  presumption  against  their  verdict,  157. 

separation  of  the  jury  after  sealing  up  their  verdict,  158,  162. 

separation  of  the  jury  after  the  submission  of  a  criminal  case, 
161,  162. 

separation  of  the  jury  before  being  sworn  to  try  the  case,  158. 

separation  of  the  jury  caused  by  an  alarm  of  fire,  170. 

separation  of  the  jury,  consent  to  may  be  given  by  attorneys,  166. 

separation  of  the  jury  does  not  entitle  the  accused  to  an  acquittal 
or  discharge,  167. 

separation  of  the  jury  during  criminal  trials,  presumption  aris- 
ing from,  164. 

separation  of  the  jury  during  the  illness  of  one  of  them,  170. 

separation  of  the  jury  during  the  trial,  admonitions  by  the  court, 
166. 

separation  of  the  jury  during  the  trial,  against  the  instructions 
of  the  court  easts  on  the  party  receiving  the  verdict  the 
burden   of   sustaining  it,   156. 

separation  of  the  jury  during  the  trial,  constitutionality  of  stat- 
utes authorizing,  159,  160. 

separation  of  the  jury  during  the  trial,  discretion  of  the  court  to 
authorize,  159. 

separation  of  the  jury  during  the  trial  of  capital  cases,  164. 

separation  of  the  jury  during  the  trial  of  charges  of  felony,  161. 

separation  of  the  jury  during  the  trial  of  homicide  cases,  discre- 
tion of  the  court  to  permit,  160. 

separation  of  the  jury  during  the  trial  of  misdemeanor  cases,  160, 
161. 

separation  of  the  jury  during  the  trial,  testimony  of  a  juror  to 
rebut  presumption  arising  from,  157. 

separation  of  the  jury  during  the  trial  without  the  consent  of  the 
court  does  not  of  itself  vitiate  the  verdict,  155. 

separation  of  the  jury  in  a  criminal  case  before  any  evidence  is 
offered,  159. 

separation  of  the  jury  in  cases  of  necessity,  168. 

separation  of  the  jury  in  retiring  for  sleep,  169. 

separation  of  the  jury  in  taking  their  meals  at  hotels,  etc.,  169. 

separation  of  the  jury  in  viewing  premises,  170. 
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Jury  Trial,  separation  of  the  jury,  objection  to,  when  and  how  must  be 
made,  158. 

separation  of  the  jury,  modern  practice  authorizes,  155. 

separation  of  the  jury,  ordinarily  did  not  take  place  at  the  com- 
mon law,  155. 

separation  of  the  jury,  rebutting  presumptions  arising  from,  165. 

separation  of  the  jury,  to  give  testimony  in  another  case,  170. 

separation  of  the  jury,  what  does  not  amount  to,  167,  168. 

separation  of  the  jury,  with  the  consent  of  the  accused  in  capita) 
cases,  166. 

submission  of  cause  to  jury,  what  is  within  the  meaning  of  stat- 
utes forbidding  their  separation  after,  162. 

Larceny,  good  character,  of  the  accused,  evidence  of  in  prosecutions 

for,  901. 
Libel,  criminal,  good  character  of  the  accused,  evidence  of  in  prose- 
cutions for,   900. 
Lottery,  definitions  of,  711. 
illustrations  of,  712,  713. 
need  not  depend  on  chance  only,  712. 

Mortgages,  inadequacy  of  price  as  a  ground  for  setting  aside  sales 
under,  57,  58. 

powers  of  sale,  deficiency  after  sale  under,  actions  for,  54,  55. 

powers  of  sale,  duty  of  mortgagee  in  exercising,  52,  53. 

powers  of  sale,  sales  en  masse,  when  not  authorized  by,  53. 

powers  of  sale,  sales  under  for  an  inadequate  price,  53,  54. 

powers  of  sale,  sales  under  to  the  mortgagee,  whether  must  be 
for  an  adequate  price,  54. 

powers  of  sale,  unfairness  in  exercising,  53. 

powers  of  sale,  vacating  sale  under  for  inadequacy  of  price,  53- 
57. 

powers  of  sale,  validity  of  stipulation  for,  52. 
Municipal  Corporations,  acts  of  officers  of,  when  judicial,  259. 

boulevards,  duties  of  respecting,  270,  271. 

difference  between  duties  of  which  are  governmental  and  those 
which  are  quasi  private,  259. 

liability  of  for  acts  of  their  officers,  260. 

liability  of  for  injuries  to  bicyclists,  268,  269. 

liability  of,  whether  may  exceed  because  of  their  special  privi- 
leges,  259. 

streets,  absence  of  guard  rails,  barriers,  etc.,  liability  for,  286. 

streets,  all  portions  of,  whether  must  be  cared  for,  271,  272. 

streets,  are  not  insurers  against  accidents  on,  264. 

streets,  bicyclists,  care  required  of  while  using,  275. 

streets,  bicyclists,  rights  of  in,  268. 

streets,  blind  horses,  care  which  drivers  of  must  exercise  in  using, 
276. 
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Municipal  Corporations,  streets,  blind  persons,  care  which  must  exer 

cise  in  using,  276. 
streets,  building  materials  in,  liability  for,  289. 
streets,  car  tracks  of  street  railways  in,  liability  for  dangerous, 

290,  291. 
streets,  care  and  maintenance  of,  whether  a  municipal  duty,  261. 
streets,  care  of  as  dependent  on  the  frequency  of  the  use  of  the 

street,  26. 
streets,   care   of,   whether  dependent   on  the  topography  of  the 

street,   266. 
streets,  care  required  of  pedestrians  in,  274. 

streets,  care  required  of  when  street  is  used  as  a  boulevard,  270. 
streets,  care  to  be  exercised  along  the  sides  of,  271. 
streets,  care  which  must  be  exercised  respecting,  263-265. 
streets,  dangerous  appliances  or  machines  in,  liability  for  injuries 

due  to,  293. 
streets,  defects  in,  when  deemed  the  proximate  cause  of  an  in- 
jury, 279. 
streets,  duty  of  in  respect  to,  whether  and  how  modified  by  to- 
pography, 265. 
streets,  duty  of  to  guard  excavations  in,  273,  274. 
streets,  duty  of  to  keep  in  repair  is  not  limited  to  the  traveled 

portion,  293, 
streets,  duty  of  to  replace  warning  signals  improperly  removed, 

274. 
streets,  duty  to  furnish  reasonably  safe,  5i58. 
streets,  duty  to  repair  defects  in,  263. 
streets,  electric  wires  in,  liability  for,  289,  290. 
streets,  latent  defects  in  culverts  and  catch  basins,  liability  for, 

285. 
streets,  liability  for  defects  in,  denial  of  because  they  were  not 

the  proximate  cause  of  an  injury,  279,  280. 
streets,  liability  for  condition  of  is  not  impaired  by  contracts 

with  private  persons,  263. 
streets,    liability    for    neglecting    to    perform    duties    respecting 

grounds   for,   259,   260. 
streets,  liability  for  not  keeping  in  repair,  lack  of  funds  does 

not  destroy,  264. 
streets,  liability  for  unguarded,  263. 
streets,  liability  of  in  the  portion  of  a  street  railways  should 

keep  in  repair,  264. 
streets,  lighting  of,  liability  for  omitting,  272. 
streets,  mud  and  water  in,  liability  for  injuries  due  to,  293. 
streets,  negligence,  contributory  in  using  defective,  279,  280. 
streets,   negligence   in   maintaining,   cases  denying  liability  for, 

262. 
streets,  negligence  in  maintaining,  liability  for,  260. 
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Municipal  Corporations,  streets,  negligence  in  using  defective,  278. 
streets,  negligence  of  driver  in,  when  not  imputable  to  his  guests, 

275. 
streets,  negligence,  whether  imputable  to  person  using  defective, 

277. 
streets,  notice  of  defects  in  given  to  officers  of,  282. 
streets,  notice  of  defects  in,  imputing  from  lapse  of  time,  282, 

283. 
streets,  notice  of  defects  in  what  constitutes,  281. 
streets,  notice  of  defects  in,  when  essential  to  liability,  280,  281. 
streets,  notice  of  defects  in,  when  implied,  273. 
obstructions  and  excavations  in,  care  required  with  respect  to, 

273,   287. 
streets,  obstructions  in,  what  may  be  tolerated,  283,  284,  288,  289. 
streets,    obstructions    outside    of    or    near,   liability   for    injuries 

due  to,   294. 
streets,  pedestrians,  liability  of  to  for  defects  in,  269,  270. 
streets,  pedestrians,  right  to  cross  any  place,  277. 
streets,  plans  of,  when  liable  for  defects  in,  266. 
streets,  poles,  stakes,  hydrants,  and  other  obstructions  in,  288. 
streets,  railings  and  other  safeguards,  liability  for  not  keeping 

in  repair,  272. 
streets,  rights  of  the  public  to  assume  the  safety  of,  277. 
streets,  ruts,  depressions,  or  excavations  in,  liability  for,  287. 
streets,  snow  and  ice  in,  liability  for  injuries  due  to,  291,  292. 
streets,  storage  of  vehicles  in,  liability  for  injuries  due  to,  294. 
streets,  uses  for  which  must  be  kept  reasonably  safe,  267. 
streets,  vehicles  for  which  must  be  made  sufficient,  267. 

Negotiable  Instruments,  stolen,  title  of  bona  fide  purchaser  of,  983-987. 
Notice   of  defects  in  public  streets,  given  to  an  officer,  when  imputed 
to  the  municipality,  282. 
of  defects  in  public  streets,  imputed  to  municipality,  from  lapse 

of  time,  282,  283. 
of  defects  in  public  streets,  what  constitutes,  281. 
of  defects  in  public  streets,  when  essential  to   the  liability   of 
municipal  corporations,  280,  281. 

Obtaining  Money  Under  False  Pretenses,  good  character  of  the  ac- 
cused, evidence  in  prosecution  for,  902. 
Official  Bonds,  duration  of  liability  of  sureties  on,  cannot  be  prolonged 
for  an  unreasonable  time  though  the  bond  purports   to  be 
until  a  successor  is  elected  and  qualifies,  936. 

duration  of  liability  of  sureties  on  the  bond  of  a  deputy,  939,  940. 

duration   of  liability   of  sureties   on,   when   continues   after   the 
expiration  of  the  term,  940. 

duration  of  liability  of  sureties  on,  where  the  bond  contains  gen- 
eral and  specific  clauses,  935. 
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OAcial  Bonds,  duration  of  liability  of  sureties  on,  where  the  bond 

purports  to  be  during  the  continuance  in  office,  935. 
duration  of  liability  of  sureties  on,  where  the  bond  purports  to 

be  until  a  successor  is  appointed,  935. 
duration  of  liability  of  sureties  on,  where  the  bond  purports  to 

be  while  the  principal  holds  office,  939. 
duration  of  liability  of  sureties  on,  where  the  legislature  extends 

the  term  of  office,  936. 
duration  of  liability  of  sureties  on,  where  the  term  is  fixed,  933. 
duration  of  liability  of  sureties  on,  where  the  term  is  fixed,  but 

the  bond  is  indefinite,  933,  934. 
duration  of  liability  of  sureties  on,  where  the  term  is  indefinite, 

941. 
liability  of  sureties  on,  for  defaults  in  a  new  term,  936-939. 
liability  of  sureties  on,  when  restricted  to  the  present  term,  933. 
liability  of  sureties  on,  where  an  officer  holds  over,  933,  935. 
officer  holding  over,  liability  of  sureties  of,  936-939. 

Perjury,  good  character  of  the  accused,  evidence  of,  in  prosecutions 
for,  902. 
judgment  of  acquittal  in  9,  cause  where  it  is  alleged  to  have  been 
committed,  admissibility  of,  as  evidence,  29. 

Bape,  good  character  of  the  accused,  evidence  of,  in  prosecutions  for, 

899. 
Bes  Judicata,  criminal  cases,  admissibility  in,  of  judgments  in  civil 
cases,  21,  23. 
criminal  cases,  judgments  in  civil  cases,  when  admissible  in,  23. 
divorce,  decrees  for,  are  not  admissible  in  criminal  prosecutions 

for  the  purpose  of  proving  marriage,  28. 
judgments  in  suits  to  recover  penalties  and  forfeitures,  26. 
Bobbery,  good  character  of  the  accused,  evidence  of,  in  prosecutions 
for,  901. 

Sale,  in  market  overt,  rule  of,  is  not  recognized  in  the  United  States, 
980. 
of  negotiable  instruments,  982. 
of  stolen  certificates  of  stock,  982. 
of  stolen  non-negotiable  instruments,  981,  982. 
title  of  the  property  sold  generally  depends  on  that  of  the  vendor, 
980. 
Stolen  Property,  bank  notes,  title  of  purchasers  of,  987. 
bills  and  notes,  title  of  purchasers  of,  986,  987. 
bona  fide  purchaser  of,  generally  acquires  no  title,  980. 
bonds  issued  with  payee's  name  in  blank,  984. 
bonds,  non-negotiable,  purchaser  of,  acquires  no  title,  981,  982. 
certificates  of  stock  of  corporations,  purchasers  of,  acquire  no 
title,  982. 
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stolen  Property,  checks  on  banks,  title  of  purchasers  of,  987. 
county  warrants,  purchaser  of,  gets  no  title,  981. 
government  bonds,  title  of  bona  fide  purchaser  of,  985,  986. 
negotiable  bonds,  thief  may  convey  good  title  to,  984. 
negotiable   instruments,  purchasers  of,   after   maturity,   985. 
negotiable  securities,  suits  for  proceeds  of,  983,  984. 
negotiable  securities,  title  of  bona  fide  purchasers  of,  982. 
non-negotiable  instruments,  purchaser  of,  gets  no  title,  981. 
owner's  right  to  recover,  980. 

papers  issued  in  blank,  title  of  purchaser  of,  982,  983. 
replevin  to  recover,  981. 
sale  of,  is  not  ipso  facto  void,  981. 
thief   acquires   no    title    thereto,    980. 
trover  for,  against  whom  may  be  maintained,  980,  981. 

Taxation,  corporate  stock  may  be  assessed  and  taxed  to  stockholders, 

369. 
nonresident  stockholders  in  a  corporation  may  be  taxed  by  the 

state,   370,   371. 
nonresident  stockholders,  notice  of  assessments  against  their  stock 

is  not  indispensable,  373. 
situs  of  corporate  stock  for  the  purposes  of,  may  be  declared  to 

be  within  the  state  creating  the  corporation,  370,  371. 

Vaccination,  constitutionality  of  statutes  requiring,  869-877. 
history  of,  877-879. 


INDEX. 


ACCIDENT. 
See  Negligence. 

ACCOMMODATION  FAPEB. 

See  Bills  and  Notes,  9-12. 

ACCOBD  AND  SATISFACTION. 

1.  ACCORD  AND  SATISFACTION.— If  an  accord  is  founded 
upon  a  new  consideration  and  is  accepted  as  satisfaction,  it  operates 
as  such,  and  bars  the  remedy  on  the  old  contract.  (Pa.  St.)  Laug- 
head  v.  Frick  Coke  Co.,  1014. 

2.  ACCOBD  AND  SATISFACTION— Promise.— There  is  an  ob- 
vious distinction  between  an  engagement  to  accept  a  promise  in  sat- 
isfaction and  an  agreement  requiring  performance  of  the  promise. 
If  the  promise  itself  and  not  its  performance  is  accepted  in  satisfac- 
tion, this  is  a  good  accord  and  satisfaction  without  performance. 
(Pa.  St.)     Laughead  v.  Frick  Coke  Co.,  1014. 

3.  ACCOBD  AND  SATISFACTION— Execution  of.— An  accord  is 
suflSciently  executed  when  all  is  done  which  the  person  agrees  to  ac- 
cept in  satisfaction  of  the  pre-existing  obligation,  and  this  is  or- 
dinarily a  matter  of  intention  and  should  be  evidenced  by  some  ex- 
press agreement  to  that  effect,  or  by  some  unequivocal  act  evidencing 
such  a  purpose.  This  may  be  done  by  surrender  of  former  securities, 
by  release  or  receipt  in  full,  or  in  any  other  mode.  All  that  is  re- 
quired is  that  the  debtor  should  have  executed  the  new  contract  to 
that  point  whence  it  was  to  operate  as  satisfaction  of  the  pre-existing 
liability,  in  the  present  tense.  (Pa,  St.)  Laughead  v.  Frick  Coke 
Co.,  1014. 

4.  ACCOBD  AND  SATISFACTION-Beceipt  in  FuU.-If  a  person 
gives  a  corporation  a  receipt  in  full  for  unliquidated  damages  upon  a 
disputed  claim,  accepting  a  certain  amount  of  money  and  a  promise 
of  employment  in  another  corporation  upon  the  happening  of  a  cer- 
tain contingency,  the  transaction  is  a  complete  accord  and  satisfac- 
tion, and  he  cannot  recover  upon  his  original  contract.  (Pa.  St.) 
Laughead  v.  Frick  Coke  Co.,  1014. 

5.  ACCOBD  AND  SATISFACTION— Beceipt  in  Full.— If  a  receipt 
is  given  in  full  of  all  demands  because  the  debtor  refuses  to  pay  any 
more  money  without  it,  the  creditor,  it  must  be  assumed,  receives  the 
money  upon  the  express  condition  that  it  is  in  full  of  all  demands, 
and  he  is  concluded  by  it  as  an  accord  and  satisfaction,  notwithstand- 
ing his  assertion  at  the  time  that  he  waived  no  rights.  (Pa.  St.) 
Laughead  v.  Frick  Coke  Co.,  1014. 

ACT   OP  OOD. 

See  Carriers,  6. 
(1039J 
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ADVEBSE  POSSESSION. 

See  Champerty;  Ejectment. 

AFTER-AOQUIEED  TITLE. 

See  Deeds,  4,  5. 

AGENCY. 

See  Principal  and  Agent.  -, 

ALIENATION  OP  APFECTIONS. 

See  Husband  and  Wife,  4,  5. 

ALIMONY. 
See  Divorce. 

ANTENUPTIAL   CONVEYANCE. 

See  Husband  and  Wife,  1. 

APPEAL  AND  EEROR. 

1.  APPEAL— Judgment  by  Appellate  Court.— Where  an  agreed 
state  of  facts,  adopted  by  the  trial  judge  as  the  basis  of  his  findings 
and  spread  upon  the  record,  includes  all  facts  essential  to  the  deter- 
mination of  the  controversy,  it  should  be  treated  as  a  special  verdict, 
upon  which  the  appellate  court  will  render  the  same  judgment  that 
the  trial  court  should  have  rendered.  (N.  J.  L.)  National  Bank  of 
N.  J.  V.  Berrall,  821. 

2.  APPEAL.— An  Objection  that  at  the  Trial  No  Evidence  of  non- 
consent  to  an  assignment  of  a  lease  was  offered  cannot  be  raised  on 
appeal,  where  the  case  was  tried  on  the  theory  that  no  consent  had 
been  given,  and  if  objection  had  then  been  made,  the  lack  of  evidence 
might  have  been  supplied.  (N.  J.  L.)  West  Shore  E.  E.  Co.  v.  Wen- 
ner,  801. 

3.  APPELLATE  PROCEDURE  in  Criminal  Cases.— The  Presump- 
tion of  Injury  conclusively  arises  whenever  it  is  apparent  that  an 
erroneous  ruling  may  have  affected  the  verdict.  (N.  Y.)  People  v. 
Bonier,  880. 

4.  APPELLATE  PROCEDURE  in  Criminal  Cases— Overlooking 
Technicalities  in  Request  for  Instruction  in  Murder  Oases. — Though 
an  appellate  court  may  overlook  technical  errors  in  requests  for  in- 
structions in  order  to  affirm  in  a  clear  case,  it  sliould  not  invoke  tech- 
nicalities nor  resort  to  severe  or  narrow  criticism  of  a  request  to 
charge,  in  order  to  uphold  a  judgment  of  death.  (N.  Y.)  People  v. 
Bonier,  880. 

5.  APPELLATE  PRACTICE.— If  the  evidence  is  conflicting,  the 
findings  of  the  trial  court  will  not  be  disturbed  on  appeal.  (Nev.) 
Barnes  v.  Western  Union  Tel.  Co.,  776. 

6.  APPELLATE  PRACTICE— Verdict  Against  Weight  of  Evi- 
dence.— If  the  evidence  is  conflicting  upon  all  material  points,  and 
equally  balanced  on  each  side,  the  verdict  of  the  jury  will  not  be 
disturbed  on  appeal.  (Nev.)  Southern  Nevada  Gold  etc  Min.  Co.  v. 
Holmes  Min.  Co.,  759. 
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7.  APPEAL  AND  EREOR.— A  Finding  upon  Contradictory  Evi- 
dence will  not  be  disturbed  on  appeal,  if  sustained  by  sufficient  evi- 
dence.    (Neb.)     Kendall  v.  Selby,  697. 

See   Certiorari;    Courts;   Eeference. 

AEBITEATION  AND  AWAED. 

1.  AEBITEATION— Ouster    of    Courts.— An    Agreement    between 

the  parties  to  a  contract  that  neither  shall  maintain  a  suit  thereon 
after  breach,  any  difference  to  be  settled  by  arbitration,  is  without 
binding  force,  as  tending  to  oust  the  jurisdiction  of  the  courts. 
(Neb.)     Hartford  Fire  Ins.  Co.  v.  Hon,  725. 

2.  AEBITEATION-Agreement  for,  When  Unenforceable.— An 
agreement  for  arbitration  which  ousts  the  courts  of  jurisdiction  of 
some,  though  not  all,  of  the  questions  that  may  grow  out  of  a  con- 
tract between  the  parties,  is  unenforceable.  (Neb.)  Hartford  Fire 
Ins.  Co.  V.  Hon,  725. 

See  Insurance,   2. 
Note. 

Arbitration,  loss  or  damage,  agreements  to  submit  amount  of  to,  734. 

AESON. 

1.  AESON— Evidence  of  Another  Crime.— If,  on  a  trial  for 
arson,  circumstantial  evidence  is  introduced  tending  to  show  that 
the  house  of  the  person  named  in  the  indictment  was  set  on  fire  by  the 
defendant  and  partially  burned,  and  the  evidence  also  shows  that 
the  defendant  entertained  enmity  and  had  made  threats  against  the 
owner  of  the  house  and  her  brother,  evidence  is  admissible  to  show 
that  on  the  same  night  and  near  the  same  time  of  the  burning  of  the 
house  of  the  person  named  in  the  indictment,  the  house  of  her  brother 
was  intentionally  burned,  and  that  thereafter  the  tracks  of  a  shoe 
of  the  number  worn  by  the  defendant  were  found  leading  to  such 
house.  Such  evidence  is  admissible  to  show  the  intent  with  which 
the  crime  charged  was  committed,  and  the  identity  of  the  accused 
as  the  person  who  committed  it.     (Ala.)     Mitchell  v.  State,  17. 

2.  AESON— Evidence  of  Another  Crime.— If,  on  a  trial  for  ar- 
son, evidence  is  admitted  tending  to  show  that  the  accused  had  been 
charged  with  the  burning  of  another  house,  and  had  been  tried  and 
acquitted  thereof,  the  testimony  of  a  witness  as  to  whether  or  not 
his  testimony  was  the  same  as  when  he  testified  to  the  burning  of 
Buch  other  house,  for  which  the  accused  has  been  acquitted,  is  not 
admissible,  either  to  impeach  him  or  to  show  such  acquittal.  (Ala.) 
Mitchell  v.   State,   17. 

Note. 

Arson,  good  character  of  the  accused,  evidence  of  in  prosecutions  for, 
902. 

ASSAULT. 

1.  AN  ASSAULT  is  an  Intentional  Offer  or  Attempt  by  violence 
to  do  any  injury  to  the  person  of  another.  (N.  C.)  State  v.  Daniel, 
970. 

2.  ASSAULT— Present  Capacity  to  Injure.— It  is  not  necessary, 
to  constitute  an  assault,  that  there  be  a  present  capacity  to  injure. 
It  is  the  apparently  imminent  danger  that  is  threatened,  rather  than 
the  present  ability  to  inflict  injury,  which  distinguishes  violence  men- 
aced from  assault.     (N.  C.)     State  v.  Daniel,  970. 

Am.   St.  Eep.,  Vol.   103-66 
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3.  ASSAULT— Tlireatg  and  Violence.— Threatening  words  and 
violence  menaced  are  not  enough  to  constitute  an  assault;  there  must 
be  some  act  in  execution  of  the  purpose  to  do  violence.  (N.  C.) 
State  V.  Daniel,  970. 

4.  ASSAULT.— To  Curse  a  Person  and  Order  him  to  come  to  the 
speaker,  he  obeying  through  fear,  is  not  an  assault.  (N.  C.)  State 
V.  Daniel,  970. 

ATTACHMENT. 

1.  JURISDICTION.— In  an  Attachment  Proceeding,  the  Res  must 
be  within  the  jurisdiction  of  the  court  issuing  the  process  in  order  to 
confer  jurisdiction.  (N.  Y.)  National  Broadway  Bank  v.  Sampson, 
851. 

2.  ATTACHMENT  OF  LAND— Sale  as  Satisfaction  of  Judgment. 

If  the  title  to  land  on  which  an  attachment  has  been  levied  is  not 
in  the  attachment  debtor,  the  judgment  creditor  who  has  bid  at  the 
attachment  sale  may  decline  to  perfect  his  bid,  and  then  the  at- 
tempted sale  is  not  a  satisfaction  of  the  judgment  which  will  bar  a 
further  attempt  to  collect  it  by  other  proceedings.  (lU.)  Scott  v. 
Aultman  Co.,  215. 

See  Garnishment. 

ATTORNEY  AND  CLIENT. 

See  Witnesses,  1. 

BAILMENTS. 

BAILEES  —  Presumption  of  Negligence.—  Where  property 
which  has  been  in  the  possession  of  a  bailee  is  not  returned  after  a 
demand  therefor,  the  law  presumes  negligence,  and  casts  on  him  the 
burden  of  proving  that  he  was  negligent.  (Mich,)  Baehr  v.  Downey, 
444. 

BANKRUPTCY. 

1.  BANKRUPTCY.— A  Judgment  for  Malicious  Prosecution  is  not 

affected  by  a  discharge  in  bankruptcy.     (Mo.)     Mason  v.  Perkins,  591. 

2.  BANKRUPTCY— Discharge  In,  as  Affecting  Fixed  Rights.— 
If  the  rights  of  persons  to  land  in  suit  become  fixed  before  a  pro- 
ceeding in  voluntary  bankruptcy  is  begun,  such  proceeding  does  not 
affect  their  rights.     (Mo.)     Mason  v.  Perkins,  591. 

3.  JUDGMENT  UEN  Against  Property  Transferred  in  Fraud  of 
Creditors,  When  not  Displaced  by  Proceedings  in  Bankruptcy.— If  a 
judgment  is  recovered  and  operates  as  a  lien  on  the  real  property 
transferred  by  a  judgment  debtor  in  fraud  of  his  creditors,  such  lien 
is  not  displaced  by  proceedings  under  a  petition  in  bankruptcy  filed 
more  than  four  months  after  the  judgment  is  entered,  and  the  judg- 
ment creditor  is  entitled,  notwithstanding  such  proceedings,  to  main- 
tain an  action  to  subject  such  property  to  his  judgment.  The  right 
to  assail  the  transfer  is  not  vested  in  the  trustee  in  bankruptcy.  (N. 
Y.)     Hillyer  v.  LeKoy,  919. 

BANKS  AND  BANKING. 

1.  BANKS  AND  BANKING.— If  a  Note  Purports  to  be  Payable 
to  W.  C,  Cashier,  at  a  designated  place,  a  bank,  on  proving  that 
he  was  then  its  cashier  and  acted  for  it,  may  maintain  an  action 
on  the  note  without  any  indorsement  thereof  by  him.  (Mich.)  First 
National  Bank  v.  Johnson,  468. 
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2.  BANKS  AND  BANKING— Paying  Check  by  Mistake.— Where 
the  payee  of  a  check  deposits  it  to  his  account  in  a  bank,  which  passes 
it  to  his  credit  and  forwards  it  to  the  drawee  bank  for  collection, 
and  before  presentment  for  payment  the  drawer  instructs  the  drawee 
bank  not  to  pay  the  check,  but  an  employe,  in  ignorance  or  forget- 
fulness  of  the  instruction,  pays  it,  the  drawee  bank  cannot  recover 
the  amount  from  the  payee  as  money  paid  by  mistake.  (N.  J.  L.) 
National  Bank  of  N.  J.  v.  Berrall,  821. 

3.  BANKS  AND  BANKING.— The  Holder  of  a  Check  has  no  con- 
tract with  the  bank  on  which  it  is  drawn,  and  no  legal  right  to  exact 
payment.     (N.  J.  L.)     National  Bank  of  N.  J.  v.  Berrall,  821. 

4.  BANKS  AND  BANKING.— As  Between  the  Holder  of  a  Check 
and  the  bank  upon  which  it  is  drawn,  the  latter  is  bound  to  know 
the  state  of  the  depositor's  account;  before  paying  the  check  it  must 
take  into  consideration  whether  it  was  drawn  against  funds  and 
whether  the  order  of  payment  evidenced  by  the  check  has  been  re- 
voked.    (N.  J.  L.)     National  Bank  of  N.  J.  v.  Berrall,  821. 

5.  BANKS  AND  BANKING.— Where  a  Bank  Pays  a  Check,  drawn 
upon  it  and  presented  by  a  bona  fide  holder,  it  finally  exercises  its 
option  to  pay  or  not  to  pay,  and  the  transaction  is  closed  as  between 
the  parties  to  the  payment.  (N.  J.  L.)  National  Bank  of  N.  J.  v. 
Berrall,   821. 

6.  BANKING.— If  A  Deposits  Money  in  the  Name  of  B,  without 
informing  the  bank  of  that  fact,  and  B,  obtaining  possession  of  the 
passbook,  draws  a  part  of  the  fund,  the  bank,  in  the  absence  of  bad 
faith  or  negligence  is  not  liable.  (Minn.)  Arkofsky  v.  State  Sav- 
ings Bank,  519. 

7.  BANK'S  Belation  to  Depositor.— A  Bank  Becomes  the  abso- 
lute owner  of  money  deposited  with  it  to  the  general  credit  of  a 
depositor,  in  the  absence  of  a  special  agreement  importing  a  different 
character  to  the  transaction,  and  the  relationship  between  the  par- 
ties is  simply  that  of  debtor  and  creditor.  (Fla.)  Camp  v.  First 
Nat.  Bank  of  Ocala,  173. 

8.  BANKS.— The  Eight  of  a  Bank  to  Apply  a  Depositor's  Credit 
Balance  to  the  satisfaction  of  a  debt  due  it  is  in  the  nature  of  a 
setoff  or  application  of  payments,  which  will  not  be  required  by 
law,  in  the  absence  of  express  agreement  or  appropriation,  so  as  to 
benefit  a  surety.     (Fla.)     Camp  v.  First  Nat.  Bank  of  Ocala,  173. 

9.  A  BANK  may  Set  Off  a  Note  Which  It  Holds  against  a  de- 
positor and  which  matures  the  day  after  his  death,  against  his  deposit, 
paying  the  administrator  the  balance.  (Ky.)  Little  v.  City  Nat. 
Bank  of  Fulton,  349. 

10.  NATIONAL  BANK— Insolvency  and  Receivership.— The  legal 
existence  of  a  national  bank  is  not  cut  short  by  its  insolvency  and 
the  appointment  of  a  receiver,  but  it  still  continues  as  ^n  entity 
capable  of  suing  and  being  sued.  (Fla.)  Camp  v.  First  NatV  Bank  of 
Ocala,  173. 

BASTABDS. 

CRIMINAL  LAW — Evidence  of  Other  Acts  or  Crimes.— On  a 
prosecution  for  bastardy,  evidence  of  sexual  intercourse  between  the 
accused  and  the  complaining  witness,  who  is  under  the  age  of  con- 
sent, at  dates  other  than  those  involved  in  the  complaint,  may  be 
received  as  tending  to  prove  the  offense  charged  and  also  to  contra- 
dict testimony  given  by  the  accused  in  his  direct  examination. 
(Mich.)     People  v.  Dupounce,  435. 
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BICYCLE. 

See  Municipal  Corporations,  4-6. 
Note. 

Bicyclists,  care  required  of  while  using  the  public  streets,  275. 
rights  of  in  the  public  streets,  268. 

Bigamy,   divorce,  decrees  of,  whether  admissible  to  prove  marriage 
in  prosecutions  for,  28. 

BILL  OF  LADING. 

See   Carriers. 

BILLS  AND  NOTES. 

In  General. 

1.  NOTE  AND  MORTGAGE— When  Construed  Together.— A  note 
and  the  mortgage  securing  it  are  to  be  construed  together  as  to  all 
persons  chargeable  with  notice  of  their  contents  and  their  relation 
to  each  other.  If  the  note  contains  a  provision  making  the  mort- 
gage a  part  of  the  note,  the  payee  and  indorsers  are  chargeable  with 
notice  of  the  conditions  in  the  mortgage.  (Neb.)  Kendall  v.  Selby, 
697. 

2.  BILLS  AND  NOTES— Transfer  Pending  Suit— Parties.  — If, 
pending  suit  upon  a  note,  the  plaintiff,  for  a  valuable  consideration 
paid  him  by  a  third  person,  agrees  to  transfer,  on  demand,  the  note 
and  any  judgment  thereon,  but  no  demand  is  made  before  judgment, 
the  plaintiff  still  retains  the  legal  title  and  may  continue  the  suit 
in  his  own  name.     (Ma.)     Camp  v.  First  Nat.  Bank  of  Ocala,  173. 

3.  BILLS  AND  NOTES.— Persons  Who  Put  Their  Names  on  the 
Back  of  a  note  before  its  delivery,  to  lend  their  credit  to  the  instru- 
ment with  the  payee,  with  no  understanding  that  their  liability  is 
not  to  attach  until  after  the  payee  indorses  the  paper,  are  liable  as 
joint  makers,  although  they  affix  their  signatures  as  sureties  for  the 
maker  and  without  participating  in  the  consideration  for  which  the 
note  was  given.     (Fla.)     Camp  v.  First  Nat.  Bank  of  Ocala,  173. 

4.  BILLS  AND  NOTES.— The  Rule  that  Persons  Putting  Their 
Names  on  the  Back  of  a  note  before  its  delivery,  to  lend  their  credit 
to  the  instrument  with  the  payee,  are  liable  as  joint  makers,  is  not 
changed  by  the  words  ' '  demand,  protest,  and  notice  of  protest 
waived,"  preceding  their  signatures.  (Fla.)  Camp  v.  First  Nat. 
Bank  of  Ocala,  173. 

Negotiability. 

5.  BILLS  AND  NOTES  "With  Exchange"— Negotiability.— A 
note  is  not  rendered  non-negotiable  by  an  agreement  to  pay  the  sum 
specified  "with  exchange"  on  a  place  other  than  the  place  of  pay- 
ment.    (Neb.)     Haslach  v.  Wolf,  736. 

6.  NOTE'S  NEGOTIABILITY,  as  Affected  by  Conditions  in 
Mortgage  for  Payment  of  Taxes.— If  the  terms  of  a  note  make  the 
mortgage  securing  it  a  part  of  the  note,  a  provision  in  the  mortgage 
that  on  the  mortgagor's  failure  to  pay  the  taxes  on  the  premises  the 
holder  of  the  mortgage  may  do  so,  and  the  mortgage  shall  stand  as 
security  for  such  payment  and  interest  thereon,  does  not  affect  the 
negotiability  of  the  note.     (Neb.)     Kendall  v.  Selby,  697. 
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7.  NOTE'S  NEGOTIABILITY  as  Affected  hy  Conditions  in 
Mortgage  Making  Whole  Debt  Due.— If  the  terms  of  a  note  make 
the  mortgage  securing  it  a  part  of  the  note,  a  provision  in  the 
mortgage  that  on  a  failure  to  comply  with  any  of  its  conditions  the 
whole  debt  shall  become  due  and  payable  without  notice  to  the 
mortgagor  does  not  affect  the  negotiability  of  the  note.  (Neb.) 
Kendall  v.  Selby,  697. 

8.  NOTE'S  NEGOTIABILITY  as  Affected  by  Conditions  in  Mort- 
gage for  Increased  Interest.— If  the  terms  of  a  note  make  the  mort- 
gage securing  it  a  part  of  the  note,  a  provision  in  the  mortgage  that 
in  case  of  default  the  debt  shall  draw  an  increased  rate  of  interest 
is  in  the  nature  of  a  penalty,  is  not  enforceable,  and  does  not  affect 
the  negotiability  of  the  note.     (Neb.)     Kendall  v.  Selby,  697. 

Accommodation  Paper. 

9.  BILLS  AND  NOTES,— An  Accommodation  Maker  of  a  Note 
is,  legally  speaking,  a  surety  thereon.  (Mich.)  First  National  Bank 
V.  Johnson,  468. 

10.  BILLS  AND  NOTES— Accommodation  Maker,  When  not  Re- 
lieved by  Statements  of  the  Payee's  Agent.— Where  a  note  is  given 
to  the  cashier  of  a  bank,  his  statement  that  the  principal  in  the 
transaction  owned  property  of  the  value  of  ten  thousand  dollars, 
and  that  such  accommodation  maker  "took  no  risk,"  does  not  re- 
lieve him  from  liability,  where  the  statement  as  to  the  value  of  the 
property  is  not  shown  to  be  false.  (Mich.)  First  National  Bank  v. 
Johnson,   468. 

11.  BILLS  AND  NOTES— Consideration.— The  payment  of  the 
amount  of  a  note  to  the  principal  maker  is  a  sufficient  consideration 
for  the  promise  of  a  surety  or  accommodation  maker.  (Mich.) 
First  National  Bank  v.  Johnson,  468. 

12.  SURETY,  Duty  of  Creditor  to  Give  Warning  or  Information 
to. — One  who,  as  accommodation  maker,  executes  a  note  in  renewal 
of  a  previous  note  on  which  he  is  liable  in  like  capacity,  is  not 
damnified  nor  relieved  from  liability  by  the  failure  of  the  payee 
or  his  agent  to  inform  such  maker  of  a  change  in  the  financial  con- 
dition of  the  original  principal  maker.  (Mich.)  First  National  Bank 
v.  Johnson,  468. 

Notice  of  Dishonor. 

13.  BILLS  AND  NOTES— Notice  of  Dishonor.— The  law-merchant 
requires  notice  of  dishonor  to  be  given  or  sent  on  the  day  following 
nonpayment,  but  limits  the  duty  of  the  holder  or  protesting  officer  to 
notifying  the  last  indorser,  who  in  turn  has  an  additional  day  to 
send  notice  to  the  indorser  preceding  hinf,  and  so  on  until  all  have 
been  notified.     (Neb.)     Oakley  v.  Carr,  739. 

14.  BILLS  AND  NOTES— Notice  of  Dishonor— Sundays.— If  the 
last  indorser  of  a  note  receives  notice  of  dishonor  on  Saturday,  he 
has  until  Monday  to  send  notice  to  the  next  preceding  indorser,  the 
intervening  Sunday  not  being  counted.     (Neb.)     Oakley  v.  Carr,  739. 

15.  BILLS  AND  NOTES— Dishonor— Indorser  for  Collection.— Al- 
though the  last  indorser  of  a  note  is  an  indorser  for  collection  merely, 
it  is  sufficient  to  give  him  notice  of  dishonor  in  the  same  way  as 
other  last  indorsers  are  notified,  and  prior  indorsers  may  be  held  by 
virtue  of  the  usual  notice  from  him.     (Neb.)     Oakley  v.  Carr,  739. 

16.  BILLS  AND  NOTES— Dishonor— Form  of  Notice.— Where  a 
notice  of  dishonor  la  mailed  to  an  indorser  in  care  of  the  next  subse- 
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quent  indorser,  the  latter  gives  the  former  due  notice  of  dishonor 
by  delivering  the  letter  to  him.     (Neb.)     Oakley  v.  Carr,  739. 

17.  BILLS  AND  NOTES— Notice  of  Dishonor— Agent.— Where  a 
bill  or  note  is  sent  by  the  holder  to  an  agent  in  another  town  for 
presentment  to  the  maker,  the  agent  is  allowed  one  day  to  post  the 
notice  of  dishonor  to  his  principal,  and  the  latter  is  entitled  to  an 
additional  day  to  send  notice  to  the  last  indorser,  and  the  agent  is 
not  required  to  notify  the  indorser  directly,  though  this  would  afford 
him  an  earlier  notice.     (Neb.)     Oakley  v.  Carr,  739. 

See  Banks  and  Banking;    Guaranty. 
Note. 
Bills  and  Notes,  stolen,  title  of  bona  fide  purchaser  of,  986,  987. 

BLASTING. 

See    Municipal    Corporations,    25-27. 

BONDS. 

BONDS— Stolen— Pledge  of  by  Thief— Title.— A  bank  to  which 
stolen  coupon  bonds  payable  to  bearer  have  been  pledged  as  col- 
lateral security  for  a  loan  by  the  thief  in  the  ordinary  course  of 
business,  without  notice  to  the  bank  of  any  infirmity  in  the  title,  and 
without  any  circumstances  to  put  the  bank  on  inquiry,  takes  a  good 
title  thereto  as  against  him  from  whom  they  were  stolen.  (Pa.  St.) 
Cochran  v.  Fox  Chase  Bank,  976. 

See  Principal  and  Surety. 
Note. 

Bonds,  negotiable,  stolen,  title  of  bona  fide  purchaser  of,  983,  984. 
non-negotiable,  stolen,  title  of  bona  fide  purchaser  of,  981,  982. 

BOUND  ABIES. 

BOUNDABIES— Non-navigable  Lakes  —Trespass.— A  grant  of 
a  part  of  the  bed  of  a  non-navigable  lake  by  metes  and  bounds,  with 
reference  to  adjoining  owners,  but  without  any  reference  to  the  lake 
or  the  bank  or  shore  thereof  as  a  boundary,  does  not  vest  in  the 
grantee  the  right  to  use  the  waters  of  the  entire  lake  for  boating 
purposes,  and  if,  for  that  purpose,  he  enters  the  waters  covering  the 
land  of  an  adjoining  owner  on  such  lake,  he  becomes  a  trespasser; 
and  such  use  of  the  water  may  be  prohibited  by  such  adjoining  pro- 
prietor.    (Pa.  St.)     Smoulter  v.  Boyd,  1000. 

BOYCOTT. 

1.  A  BOYCOTT  is  a  Combination  of  Several  persons  to  cause  a 
loss  to  a  third  person  by  causing  others,  against  their  will,  to  with- 
draw from  him  their  beneficial  business  intercourse,  through  threats 
that,  unless  a  compliance  with  their  demands  is  made,  the  persons 
forming  the  combination  will  cause  loss  or  injury  to  him;  or  an 
organization  formed  to  exclude  a  person  from  business  relations 
with  others  by  persuasion,  intimidation,  and  other  acts  which  tend 
to  violence,  and  thereby  cause  him,  through  fear  of  resulting  injury, 
to  submit  to  dictation  in  the  management  of  his  affairs.  (Minn.) 
Gray  v.  Building  Trades  Council,  477. 

2.  BOYCOTT.— Intimidation  and  Coercion  are  essential  elements 
of  a  boycott;  but  intimidation,  within  the  meaning  of  the  law,  is 
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not  necessarily  limited  to  threats  of  violence  to  person  or  property. 
(Minn.)     Gray  v.  Building  Trades  Council,  477. 

3.  A  BOYCOTT  is  a  Conspiracy,  and  may  be  Restrained  by  in- 
junction.    (Minn.)     Gray  v.   Building   Trades   Council,   477. 

4.  BOYCOTT— Prospective  Customers.— A  boycott  may  consist  in 
an  interference  with  prospective,  as  well  as  actual,  customers;  the 
interference  may  be  unlawful,  although  it  does  not  affect  existing 
contract  relations.     (Minn.)     Gray  v.  Building  Trades  Council,  477. 

Note. 

Boycotting,  agreements  to  refuse  to  do  business  with  another,  494,  495. 

argument  or  persuasion  by  employes  may  be  addressed  to  third 
persons,  493. 

business,  malicious  interference  with,  501. 

circulars,  distributing  in  aid  of,  when  unlawful,  498,  499. 

coercion  by  the  imposition  of  fines,  496. 

coercion  is  an  essential  element  of,  495. 

coercion   or  intimidation,  what   amounts  to,   495,   496. 

collective    and   organized   action,   whether   unlawful  where   indi- 
vidual action  would  be  lawful,  490,  491. 

combination  or  conspiracy  to  injure  persons,  when  unlawful,  494. 

combinations  for,  when  unlawful,  490,  491. 

compensatory  relief  for,  503. 

criminal  liability  for,  503, 

definition  of,  489. 

distribution  of  literature  in  aid  of,  498,  499. 

employes,  extent  to  which  may  resort  to,  494. 

individual  action  toward,  489. 

injunctions  against,  502. 

intimidation  must  not  be  resorted  to,  493. 

malicious  acts  in  aid  of  purpose  otherwise  lawful,  499,  500. 

maliciously  advising  one  person  not  to  patronize  another,  490. 

motive  of,  whether  material,  499-502. 

nonunion  labor,  right  of  workmen  to  refuse  to  work  for  person 
employing,  492. 

origin  of  the  word  "boycott,"  489. 

picketing,  acts  in  connection  with  which  render  unlawful,  497. 

picketing  in  support  of,  when  unlawful,  496-498. 

prospective  customers,  interference  with,  502. 

threats  to  withdraw  patronage,  496. 

to  prevent  competition  in  business  or  compel  raising  of  prices, 
494. 

tradesmen's  attempts  to  coerce  one  another,  494. 

unsettled  condition  of  the  law  respecting,  488. 

violence  must  not  be  resorted  to,  493. 

workmen  or  employes,  right  of  to  combine,  491,  492. 

BBIBEBT. 
In  Oeneral. 

1.  BRIBERY— Attempts.— It  is  as  much  a  felony  to  attempt  to 
corrupt  a  juror  by  offering  to  give  him  a  bribe,  whether  accepted 
or  not  as  it  is  to  actually  tender  him  a  bribe  which  is  accepted. 
(Mo.)  '  State  v.  Woodward,  646. 

2.  BRIBERY— Attempt— Tender  of  Gratuity.— The  statute  mak- 
ing  it  a  felony  to  corrupt  or  attempt  to  corrupt  any  juror  "by  giving 
or  offering  to  give  any  gift  or  gratuity"  to  any  juror,  does  not 
require  that  the  offer  must  be  by  an  actual  tender  of  money  or  other 
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gratuity  or  thing,  and  if  the  briber  by  words  proposes  to  give,  the 
statute  is  violated  and  the  crime  complete,  whether  such  offer  is 
accepted  or  not.     (Mo.)     State  v.  Woodward,  646. 

3.  BBIBEBY— Legality  of  Measure  Voted  for.— The  question  of 
the  validity  or  invalidity  of  the  measure  to  be  voted  for  need  not  be 
considered  in  determining  the  guilt  of  a  member  of  a  legislative 
body  charged  with  bribery  in  having  agreed  to  sell  his  vote  on  such 
measure.     (Mo.)     State  v,  Lehman,  670. 

4.  BRIBERY— Validity  of  Measure  Voted  for.— It  is  not  neces- 
sarj',  in  order  to  constitute  bribery,  that  the  vote  of  the  public 
official  bribed  should  be  on  a  measure  that  could  be  enforced,  as  it 
is  immaterial  whether  the  measure  is  valid  or  not.  (Mo.)  State  v. 
Lehman,  670. 

5.  BRIBERY— Conspiracy— Evidence.— If  several  members  of  a 
legislative  body  are  jointly  indicted  for  bribery  in  making  a  corrupt 
agreement  to  vote  in  a  certain  way,  for  a  reward  on  a  measure  pend- 
ing before  them,  it  is  not  necessary,  in  order  to  convict  one,  to  show 
a  conspiracy  between  one  of  them,  who  testifies  for  the  prosecution, 
and  the  others.  The  declarations  of  all  of  them  present  at  the  time 
the  agreement  was  made  is  competent,  and  any  statement  made 
by  one  of  them  in  the  presence  of  the  others,  concerning  such  agree- 
ment,  is    also    admissible.     (Mo.)     State    v.    Lehman,    670. 

Indictment. 

6.  BRIBERY— Joint  Indictment.— If  several  members  of  a  mu- 
nicipal legislative  body  join  in  making  a  corrupt  agreement  to  vote 
for  a  measure  which  is  to  come  before  them  in  their  official  capacity, 
in  consideration  of  a  promise  to  place  a  sum  of  money  at  their  dis- 
posal, they  may  all  be  joined  in  one  indictment  for  bribery.  (Mo.) 
State  V.  Lehman,  670. 

7.  BRIBERY— Elements  of  Offense— Joint  Indictment.— Under 
the  statute  the  making  of  a  corrupt  agreement  to  vote  in  a  particular 
manner,  in  consideration  of  a  reward  therefor,  is  bribery,  and  the 
making  of  such  agreement  is  the  essence  of  the  offense.  When  such 
an  agreement  is  jointly  made  by  members  of  a  municipal  legislative 
body,  the  offense  is  complete,  and  they  may  be  jointly  indicted  there- 
for, and  it  is  immaterial  whether  they  voted  or  not  in  the  manner 
promised,  or  whether  the  measure  voted  for  was  adopted  or  de- 
feated.    (Mo.)     State   v.   Lehman,   670. 

8.  BRIBERY— Joint  Indictment— Guilt  of  One.— If  several  public 
officials  are  jointly  indicted  for  bribery,  the  innocence  of  one  of 
them  does  not  require  the  acquittal  of  others  who  are  guilty.  (Mo.) 
State  v.  Lehman,  670. 

9.  BRIBERY- Joint  Indictment.— If  two  or  more  public  officials, 
burdened  with  the  performance  of  the  same  functions,  jointly  enter 
into  a  corrupt  agreement,  in  consideration  of  a  promise  of  a  gift 
of  money,  to  vote  in  a  certain  manner  on  a  measure  pending,  or  that 
may  thereafter  be  pending,  before  them  in  their  official  capacitj', 
they  may  be  joined  in  one  indictment  charging  bribery.  (Mo.)  State 
V.  Lehman,  670. 

10.  BRIBERY— Joint  Indictment— Evidence.— In  order  to  prove  a 
member  of  a  legislative  body  guilty  of  bribery  as  being  a  party  to  a 
corrupt  agreement  to  vote  in  a  certain  manner  for  a  reward,  entered 
into  by  several  members  of  such  body,  all  of  whom  are  jointly  in- 
dicted therefor,  it  is  not  necessary  to  prove  that  each  member  of  such 
body  so  indicted  participated  in  the  corrupt  agreement,  and  it  is  only 
necessary  to  show  that  such  agreement  was  made,  and  that  the  de- 
fendant was  a  party  thereto.     (Mo.)     State  v.  Lehman,  670. 
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Note. 

Bribery,  attempt  to  bribe,  actual  offering  of  money  is  not  essential  to, 
668. 

BUILDING  AND   LOAN  ASSOCIATIONS. 

1.  BUILDING  AND  LOAN  ASSOCIATIONS -Member  as  Bor- 
rower.— A  member  of  a  building  and  loan  association,  by  becoming 
a  borrower  therefrom,  assumes  an  interest-bearing  debt  to  the  associa- 
tion, separate  from  the  debt  created  by  his  subscription  for  stock 
therein,  and  is  not  entitled  to  have  payments  made  on  account  of 
stock  treated  as  payments  made  on  the  sum  borrowed.  (Ala.)  Bell 
V.  Southern  Home  etc.  Assn.,  41. 

2.  BUILDING  AND  LOAN  ASSOCIATIONS-Borrowing  Mem- 
bers—Premiums—Interest on  Loans.— The  obligation  on  the  part  of 
a  borrowing  member  of  a  building  and  loan  association  to  pay  premi- 
ums is  separate  from  his  obligation  to  pay  interest  on  a  loan,  when 
the  contract  and  the  by-laws  of  the  association  so  provide,  and  no 
statute  is  thereby  contravened.  (Ala.)  Bell  v.  Southern  Home  etc. 
Assn.,  41. 

3.  BUILDING  AND  LOAN  ASSOCIATIONS -Issue  of  Invest- 
ment Stock. — In  the  absence  of  legislative  prohibition,  either  a 
domestic  or  a  foreign  building  and  loan  association  may  lawfully 
issue  paid-up  stock,  or  stock  which  is  to  be  paid  for  by  installments 
exempt  from  premiums  and  interest  to  which  borrowers  are  subject. 
(Ala.)     Bell  v.  Southern  Home  etc.  Assn.,  41. 

4.  BUILDING  AND  LOAN  ASSOCIATIONS— Primary  Remedy 
of  Borrowing  Member.— If,  by  reason  of  intentional  mismanage- 
ment, or  of  merely  improvident  management,  the  nonborrowing  mem- 
bership of  a  building  and  loan  association  has  become  so  dispro- 
portionate to  the  borrowing  class  as  to  decrease  profits  and  thereby 
postpone  the  maturing  of  stock  beyond  the  expected  period  of  ma- 
turity, a  borrowing  member,  if  he  does  not  choose  to  withdraw  from 
the  association,  must  first  seek  his  remedy  through  the  governing 
board  or  agent  of  the  association  before  resorting  to  the  courts. 
(Ala.)     Bell  v.  Southern  Home  etc.  Assn.,  41. 

5.  BUILDING  AND  LOAN  ASSOCIATIONS-AUegations  of 
Fraud  Against  SufB.ciency. — A  complaint  by  a  borrowing  member  of  a 
building  and  loan  association  for  the  purpose  of  rescinding  his  con- 
tract with  the  association  and  having  his  mortgage  canceled,  alleg- 
ing that  the  association  falsely  and  fraudulently  represented  that 
his  subscription  to  stock  would  mature  at  a  certain  time  at  the  long- 
est, which  induced  him  to  buy  stock  and  borrow  money  from  the 
association,  is  insufficient  to  show  fraud  on  its  part,  as  such  repre- 
sentation was  a  mere  expression  of  opinion  on  a  subject  equally  open 
to  the  investigation  of  all  members  of  the  association.  (Ala.)  Bell 
V.  Southern  Home  etc.  Assn.,  41. 

BUILDING  EEGULATIONS. 

See  Constitutional  Law,  16-19. 

BXniiDINGS. 

See  Municipal   Corporations,   19. 

CABBIEBS. 

1.  EAILROADS— Negligence— Person  Assisting  in  Shipment  of 
His  Property.— If  a  person  enters  upon  the  car  or  train  of  a  railroad 
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company  to  deliver  his  property  for  transportation,  and  such  entry 
is  made  with  the  knowledge  and  assent  of  the  company  and  accord- 
ing to  a  custom  so  to  do,  or  if  he  enters  with  the  company's  knowl- 
edge, assent,  acquiescence  and  approval,  and  according  to  such  cus- 
tom, or  if  he  enters  on  the  invitation  and  at  the  request  of  the 
company  to  deliver  his  property  for  shipment,  the  company  is  bound 
by  the  exercise  of  prudence,  reasonable  care  and  skill  to  see  that 
he  is  not  injured,  and  if  an  injury  is  caused  directly  to  him,  by  the 
wrongful  act,  negligence,  and  default  of  the  company,  and  without 
negligence  on  the  part  of  the  person  injured,  the  latter  is  entitled 
to  recover  under  a  complaint  setting  forth  the  above-mentioned  facts. 
(Md.)     State  v.  Western  Maryland  E.  E.  Co.,  388. 

2.  CABRIEBS,  Through  Contract,  When  must  be  Inferred.— 
Where  a  bill  of  lading  is  given  for  fruit  which  is  perishable  "sub- 
ject to  carriers'  liability  under  the  common  law  and  statutes  in  force 
in  the  various  states,  territories,  provinces,  or  foreign  countries 
through  which  the  goods  may  pass,"  to  be  iced  at  a  designated 
place,  and  re-iced  as  often  as  may  be  necessary,  a  through  contract 
is  evidenced  by  such  bill  to  keep  the  goods  iced  as  stipulated  for, 
and  from  which  the  defendant  cannot  relieve  itself  by  showing  the 
failing  to  be  due  to  a  connecting  carrier.  (Mich.)  Johnson  v.  To- 
ledo etc.  Ey.  Co.,  464. 

3.  CAREIEES.— The  Acceptance  of  a  Bill  of  Lading  does  not  pre- 
clude the  acceptor  from  showing  that  the  cars  were  not  properly 
iced,  as  required  by  such  bill.  (Mich.)  Johnson  v.  Toledo  etc.  Ey. 
Co.,  464. 

4.  CARRIER— Discovery  by  a  Shipper,  When  does  not  Relieve 
Former  from  Liability.— The  discovery  by  a  shipper  that  cars  on 
which  he  has  shipped  fruit  are  warm  and  not  properly  iced  before 
their  departure  does  not  relieve  the  carrier  from  its  obligation  under 
its  bill  of  lading  to  ice  such  fruit  at  a  designated  place  and  keep 
it  properly  iced,  if  the  shipper  had  no  opportunity  to  relieve  the 
situation  and  honestly  expected  his  fruit  would  reach  such  desig- 
nated place  without  injury.  (Mich.)  Johnson  v.  Toledo  etc.  Ey. 
Co.,  464. 

5.  CARRIERS— Loss  of  Cattle  in  Storm.— Where  a  train  becomes 
snowbound,  and  cattle  thereon  freeze  to  death,  the  proximate  cause 
thereof  being  a  blizard,  the  burden  is  on  the  shipper,  in  an  action 
to  recover  for  the  cattle,  to  show  that  the  carrier  was  negligent, 
and  that  such  negligence  was  an  active  and  co-operative  cause  of  the 
loss.     (Minn.)     Jones  v.  Minneapolis  etc.  E.  E.  Co.,  507. 

6.  CARRIERS.— While  an  Act  of  God  will  excuse  a  common  car- 
rier for  a  loss  of  goods,  yet,  where  his  negligence  concurs  in,  or  con- 
tributes to,  the  loss,  he  is  liable  therefor.  The  burden  of  establish- 
ing such  negligence  is  on  the  opposite  party.  (Minn.)  Jones  v.  Min- 
neapolis etc.  E.  E.  Co.,  507. 

7.  CARRIERS— Sale  of  Goods  En  Route— Delivery  by  Carrier.— 
Where  the  consignee  of  cars  of  grain,  prior  to  their  arrival,  contracts 
to  sell  them,  and  presents  orders,  upon  surrendering  the  bills  of  lading 
to  the  local  freight  agent,  directing  delivery  of  the  cars  to  the  pur- 
chasers, "or  ourselves  or  order,  on  presentation  of  this  order,"  on 
which  orders  the  agent  stamps:  "Car  to  be  delivered  on  this  order, 
same  as  B.  of  L.  B.  of  L.  taken  up  at"  the  place  of  delivery;  and 
the  consignee  retains  the  orders  so  certified,  draws  upon  the  pur- 
chasers for  the  price  of  the  grain,  and  obtains  advances  from  the  bank 
upon  the  drafts  accompanied  by  the  orders,  the  contract  between  the 
consignee  and  the  purchasers  is  an  executory  contract,  and  not  a 
{resent  bargain  and  sale;  the  transaction  with  the  bank  passes  to  it 
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a  title  to  the  grain;  and  the  carrier  is  chargeable  with  notice,  in  de- 
livering the  grain,  of  the  bank's  rights.  (N,  J.  L.)  National  New- 
ark Banking  Co.  v.  Delaware  etc.  E.  B.  Co.,  825. 

8.  A  CARRIER  must  Deliver  Goods  to  the  True  Owner,  claiming 
under  the  consignee,  when  it  has  notice  of  such  owners'  rights,  and 
the  bill  of  lading  has  been  surrendered  to  it.  (N.  J.  L.)  National 
Newark  Banking  Co.  v.  Delaware  etc.  R.  E.  Co.,  825. 

9.  CARRIERS -Notice  to  Agent  of  Title  to  Goods.— Notice  of  the 
right  of  one  claiming  title  under  the  consignee  to  have  the  goods 
delivered  to  him,  when  given  to  the  agent  of  the  carrier  charged  with 
the  duty  to  deliver  freight,  is  notice  to  the  carrier.  (N.  J.  L.)  Na- 
tional Newark  Banking  Co.  v.  Delaware  etc.  E.  E.  Co.,  825. 

CASHIER'S  BOND. 

See  Principal  and  Surety,  3. 

CERTIORARI. 

1.  CERTIORARI.— Right  of  appeal  excludes  the  right  to  proceed 
by  certiorari.     (Cal.)     Elliott  v.  Superior  Court,   102. 

2.  CERTIORARI— Strangers  to  Record.— Certiorari  to  review  a 
judgment  or  order  of  a  court  will  not  issue  at  the  suit  of  a  stranger 
to  the  record.     (Cal.)     Elliott  v.  Superior  Court,  102. 

3.  CERTIORARI— Strangers  to  Record.— One  who  is  not  a  party 
to  an  action,  but  whose  rights  are  injuriously  affected  by  a  judgment 
or  appealable  order  made  therein,  has  a  plain,  speedy  and  adequate 
remedy  outside  of  certiorari  and  cannot  resort  thereto.  He  may 
make  himself  a  party  by  moving  to  set  aside  such  judgment  or  order, 
and  upon  denial  of  his  motion,  may  appeal  and  have  the  proceeding, 
of  which  he  complains,  reviewed,  not  only  for  excess  of  jurisdiction 
but  for  error  also.     (Cal.)     Elliott  v.  Superior  Court,  102. 

4.  CERTIORARI— Stranger  to  Record.— If  an  order  or  judgment 
is  in  excess  of  jurisdiction  but  not  appealable,  and  therefore  re- 
viewable only  upon  certiorari,  that  remedy  can  be  availed  of  by  any 
stranger  to  the  record  injuriously  affected,  by  moving  to  set  aside 
such  judgment  or  order,  thereby  making  himself  a  party  to  the  ac- 
tion.    (Cal.)     Elliott  V.  Superior  Court,  102. 

Note. 

Certiorari,  appeal,  remedy  by  precludes  resort  to,  111. 

assessments,  who  entitled  to  for  the  purpose  of  reviewing,  114, 

115. 
heirs,  when  entitled  to,  111. 
interest  in  the  proceedings  necessary  to  entitle  applicant  to,  112, 

113. 
interveners  may  be  entitled  to.  111. 

liquor  license,  who  entitled  to  review  proceedings  for,  115. 
ordinances,  review  of  by,  115,  116. 
parties  to  the  proceeding,  when  entitled  to.  111. 
persons  not  parties  to  the  proceeding  are  not  entitled  to,  111. 
persons  not  parties,  when  entitled  to,  112. 
public  officers,  proceedings  of,  who  entitled  to  writ  of  to  review, 

114. 
public  roads,  who  may  review  proceedings  for,  114. 
state,  right  to  use  the  name  of  in  applications  for,  117. 
sureties,  when  entitled  to,  112. 
tenants,  when  entitled  to,  111. 
test  of  right  to.  111. 
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CHAMPEBTY. 

A  DEED  to  Iiand  in  the  Adverse. Possession  of  others  is,  un- 
der the  Kentucky  statutes,  void  as  champertous.  (Ky.)  Altemus  v. 
NickeU,  333. 

CHATTEL  MOBTGAQES. 

1.  CHATTEL  MOETGAGES— Sales  Under  Powers— Inadequate 
Price. — In  an  action  to  recover  a  debt  secured  by  chattel  mortgage 
authorizing  the  mortgagee  to  sell  the  mortgaged  property  at  private 
sale  upon  default  in  the  payment  of  the  mortgage,  if  the  mortgagor 
pleads  a  setoff  upon  which  issue  is  joined,  he  is  entitled  to  prove 
the  value  of  the  property  taken  and  sold  under  the  mortgage,  and 
if  he  shows  that  it  was  sold  for  an  inadequate  price,  he  is  entitled 
to  be  credited  with  the  difference  between  that  and  a  fair  and  rea- 
sonable price.     (Ala.)     Johnson  Bros.  v.  Selden,  49. 

2.  CHATTEL  MORTGAGES— Sale  Under  Power.— A  chattel  mort- 
gagee, authorized  upon  default  in  payment  of  the  mortgage  debt, 
to  take  possession  of  and  sell  the  mortgaged  property  at  private  sale, 
must  sell  it  for  a  fair  and  reasonable  price,  and  upon  his  failure  to 
do  so,  he  is  liable  to  the  mortgagor  for  the  difference  between  the 
price  received  and  a  fair  valuation.  (Ala.)  Johnson  Bros.  v.  Selden, 
49. 

CHECKS. 

See  Banks  and  Banking. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  4-8. 

COASTING. 

See   Municipal   Corporations,   3. 

COLOR  OF  TITLE. 
See  Ejectment. 

CONFESSIONS. 

See  Criminal  Law,  3,  4. 

CONFLICT. 

See  t*ower  of  Appointment,  3,  4. 

CONSPIRACY. 

See  Boycott. 

CONSTITUTIONAL    LAW. 
In  General. 

1.  CONSTITUTIONAL  LAW— What  may  he  Considered  in  Mak- 
ing Determinations  Respecting.— The  constitutionality  of  a  statute 
may  be  determined  by  considering  its  language  and  the  material 
facts  of  which  the  court  may  take  judicial  notice.  (N.  Y.)  Tene- 
ment House  Department  v.  Moeschen,  910. 
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CONSTITUTIONAL  LAW— Effect  of  Unconstitutional  Amend- 
ments.—Where  amendments  to  a  statute  are  enacted  which  are  uncon- 
stitutional because  they  attempt  to  make  an  arbitrary  and  forbidden 
classification  of  municipal  corporations  for  the  purpose  of  local  assess- 
ments, the  original  statute  as  it  existed  before  such  attempted  amend- 
ment remains  in  force.     (111.)     L'Hote  v.  Village  of  Milford,  234. 

3.  CONSTITUTIONAL  LAW— Contracts  Ultra  Vires.— Constitu- 
tional provisions  prohibiting  the  impairment  of  the  obligations  of 
a  contract,  do  not  apply  to,  and  cannot  be  invoked  to  sustain,  a 
contract  which  is  ultra  vires  and  void.  (Md.)  Westminster  Water 
Co.  V.  Mayor  etc.,  424. 

Special  and  Class  Legislation. 

See   Sunday,   1. 

4.  CONSTITUTIONAL  LAW— Municipal  Corporations- Local  or 
Special  Laws,  What  Forbidden.— Enactments  which  deny  to  the  gov- 
erning body  of  certain  only  of  the  cities  and  villages  of  the  state 
the  power  to  adopt  ordinances  for  the  construction  of  local  improve- 
ments, except  when  petitioned  to  do  so  by  the  owners  of  the  prop- 
erty affected,  clothe  the  property  owners  in  such  cities  and  villages 
with  a  privilege  and  immunity  not  possessed  by  the  owners  of  prop- 
erty in  other  cities  and  villages,  and  are  for  that  reason  unconstitu- 
tional, if  local  and  special  in  character.  (111.)  L'Hote  v.  Village  of 
Milford,  234. 

5.  CONSTITUTIONAL  LAW— Classification  of  Municipal  Corpo- 
rations.—Cities  and  villages  of  a  state  may  be  classified  for  the  pur- 
poses of  legislation  on  the  basis  of  population,  if  that  basis  has  some 
reasonable  relation  to  the  purposes  and  objects  to  be  attained  by  the 
legislature,  and  in  some  rational  degree  accounts  for  the  variant 
provisions  of  the  enactment.  (111.)  L'Hote  v.  Village  of  Milford, 
234. 

6.  CONSTITUTIONAL  LAW.— The  Classification  of  Cities,  Towns 
and  Villages  by  population  cannot  be  arbitrarily  adopted  as  a  ground 
or  reason  for  investing  some  of  them  with  powers  beyond  or  not 
granted  to  the  others,  if,  though  there  be  differences  in  population, 
there  is  no  difference  of  situation  or  circumstances  of  the  municipal- 
ities placed  in  the  different  classes  and  the  difference  in  population 
has  no  reasonable  relation  to  the  purposes  and  objects  to  be  attained 
by  the  statute.     (111.)     L'Hote  v.  Village  of  Milford,  234. 

7.  CONSTITUTIONAL  LAW— Classification  of  for  the  Purpose 
of  Local  Improvements.— If  the  result  of  legislation  is  to  establish 
dissimilarity  in  the  powers  of  different  cities  in  respect  to  the  making 
of  local  improvements,  such  legislation  is  unconstitutional,  if  its  oper- 
ation is  restricted  to  certain  only  of  the  cities  and  villages  of  the 
state,  unless  there  is  actually  some  dissimilarity  in  the  situation 
and  circumstances  of  the  municipalities  bearing  a  rational  relation 
to  the  dissimilarity  of  powers  to  be  exercised  by  them.  (111.) 
L'Hote  V.  Village  of  Milford,  234. 

8.  CONSTITUTIONAL  LAW— Classification  of  Municipal  Corpo- 
rations for  Local  Improvements,  When  Deemed  Arbitrary.— A  statute 
creating  two  classes  of  municipal  corporations  and  providing  that  in 
those  having  a  population  of  less  than  fifty  thousand  and  more  than 
twenty  thousand  no  ordinance  for  the  making  of  local  improvements 
to  be  paid  for  by  special  assessment  or  by  special  taxation  of  con- 
tiguous property  shall  be  adopted,  unless  the  owners  of  one-half  of 
the  property  abutting  on  the  line  of  the  proposed  improvement  shall 
petition  therefor,  adopts  an  arbitrary  classification  and  is  hence  un- 
constitutional.    (111.)     L'Hote  v.  Village  of  Milford.  234. 
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Kegulation  of  Business,  Occupations  and  Employment. 

9.  CONSTITUTIONAL  LAW— Exercise  of  Police  Power. -If  a 
lawful  business  is  of  a  beneficial  character,  and  not  dangerous  to 
the  public,  either  directly  or  indirectly,  it  cannot  be  subjected  to  any 
police  regulation  whatever  which  does  not  fall  within  the  power 
of  taxation  for  revenue.     (Cal.)     Ex  parte  Dickey,  82. 

10.  CONSTITUTIONAL  LAW.— Bight  to  Contract,  common  to 
all  legitimate  vocations,  is  a  part  of  the  property,  in  the  enjoyment 
of  which  the  person  engaged  therein  is  guaranteed  protection  by 
the   constitution.     (Cal.)     Ex  parte   Dickey,    82. 

11.  CONSTITUTIONAL  LAW— Emplojrment  Agencies.— A  statute 
limiting  the  compensation  to  be  received  by  employment  agents,  and 
making  it  a  crime  to  contract  for  or  receive  any  money  in  excess  of 
the  amount  named  in  the  statute,  is  not  a  valid  exercise  of  the  police 
power,  and  unconstitutional  and  void.     (Cal.)     Ex  parte  Dickey,  82. 

12.  CONSTITUTIONAL  LAW— Protection  of  Occupation.— The 
constitution  guarantees  liberty  to  every  citizen  and  a  certain  remedy 
in  the  laws  for  all  injuries  or  wrongs  which  he  may  receive  in  his 
person,  property  or  character;  and  a  person's  business,  occupation  or 
calling  is,  aside  from  the  chattels  or  money  employed  therein,  prop- 
erty within  the  meaning  of  the  law,  and  entitled  to  protection  as 
such.     (Minn.)     Gray  v.  Building  Trades  Council,  477. 

13.  CONSTITUTIONAL  LAW— Payment  of  Laborers— Eight  to 
Contr&ct. — A  statute  prohibiting  under  a  penalty  persons  or  corpora- 
tions engaged  in  private  enterprise  from  paying  employes  in  store 
orders  not  redeemable  in  money  is  unconstitutional  as  an  interfer- 
ence with  the  right  to  contract.  (Mo.)  State  v.  Missouri  Tie  etc. 
Co.,  614. 

14.  CONSTITUTIONAL  LAW— Payment  of  Laborers— Police 
Power— Right  to  Contract.— A  statute  making  it  a  crime  for  "any 
person,  firm  or  corporation  to  issue,  pay  out,  or  circulate,  for  the 
payment  of  wages  for  labor,  any  order,  note,  check  or  other  evidence 
of  indebtedness,  or  other  obligation,  unless  the  same  is  negotiable 
and  redeemable  at  its  face  value  in  lawful  money,  by  the  person, 
firm,  or  corporation"  issuing  it,  is  unconstitutional.  It  interferes 
with  or  abridges  the  right  of  persons  competent  to  contract  with 
each  other  with  respect  to  the  manner  in  which  employes  are  to  be 
paid  for  their  services.  Nor  can  it  be  upheld  as  a  police  regulation, 
when  applied  to  a  corporation  in  no  way  pursuing  a  public  business, 
nor  devoting  its  property  to  a  public  use.  (Mo.)  State  v.  Missouri 
Tie  etc.  Co.,  614. 

15.  CONSTITUTIONAL  LAW.— Right  to  Labor  or  Employ  Labor 
and  Make  Contracts  with  respect  thereto,  upon  such  terms  as  may 
be  agreed  upon,  is  both  a  liberty  and  a  property  right,  and  is  in- 
cluded in  the  constitutional  guaranty  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law,  and 
cannot  be  arbitrarily  interfered  with,  although  it  is  to  be  enjoyed 
subject  to  reasonable  limitations  growing  out  of  duties  which  the 
individual  owes  to  society.  (Mo.)  State  v.  Missouri  Tie  etc.  Co., 
614. 

Health  and  Sanitary  Regulations. 

16.  CONSTITUTIONAL  LAW— Application  of  Tenement  House 
Legislation  to  Pre-existing  Buildings. — A  statute  requiring  the  aban- 
donment of  school  sinks  and  the  substitution  therefor  of  indivrdual 
water-closets  in  tenement  houses  is  not  unconstitutional  because  ap- 
plicable to  buildings  constructed  before  its  enactment.  (N.  Y.) 
Tenement  House  Department  v.  Moeschen,  910. 
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17.  CONSTITUTIONAL  LAW— Tenement   House   Legislation.— A 

statute  requiring  that  all  sehool  sinks,  privy  vaults,  and  similar  re- 
ceptacles shall  be  removed  and  replacea  by  individual  water-closets, 
each  to  be  completely  separate  from  every  other,  and  also  prescrib- 
ing the  mode  of  construction  of  such  closets  and  of  their  floors,  is  a 
valid  exercise  of  the  police  power  of  the  state.  (N.  Y.)  Tenement 
House  Department  v.  Moeschen,  910. 

18.  CONSTITUTIONAL  LAW— Eight  to  Eequire  Abandonment 
Without  Consideration  of  Appliances  Erected  in  Obedience  to  Pre- 
existing Laws  and  Orders.- The  fact  that  school  sinks  were  erected 
in  compliance  with  orders  of  the  board  of  health  issued  in  pursuance 
of  a  mandate  of  the  legislature  does  not  create  such  property  right 
in  them  that  their  owner  cannot  be  compelled,  without  compensation, 
to  remove  them  and  replace  them  by  individual  water-closets,  as  re- 
quired by  a  statute  enacted  after  their  erection.  (N.  Y.)  Tenement 
House  Department  v.  Moeschen,  910. 

19.  CONSTITUTIONAL  LAW— Classification,  When  not  Forbidden. 
Jhe  fact  that  a  statute  requiring  individual  water-closets  is  applica- 
ble only  to  tenement  houses  in  a  city  of  the  first  class  does  not  render 
it  unconstitutional.  (N.  Y.)  Tenement  House  Department  v.  Moe- 
schen, 910. 

20.  CONSTITUTIONAL  LAW— Public  Schools.— The  Bight  to  At- 
tend the  Public  Schools  of  the  State  is.  necessarily  subject  to  some 
restrictions  and  limitations  in  the  interest  of  the  public  health.  (N. 
Y.)     Matter  of  Viemeister,  859. 

21.  CONSTITUTIONAL  LAW— Excluding  Children  from  Public 
Schools  Until  Vaccinated. — A  statute  excluding  frona  the  public 
schools  children  who  have  not  been  vaccinated  is  a  valid  exercise  of 
the  police  power  of  the  state,  and  may  be  enforced  by  such  exclusion, 
though  smallpox  is  not  at  the  time  in  the  neighborhood,  nor  is  there 
any  special  danger  from  recent  exposure  or  other  cause  of  the  im- 
mediate spread  of  the  disease.     (N.  Y.)     Matter  of  Viemeister,  859. 

See  Elections;  Insane  Persons,  1;  Intoxicating  Liquors. 

Note. 

Constitutional  Law,  construction  of  statutes  assailed  as  unconstitu- 
tional,   876. 

evidence,  when  will  be  received  to  review  questions  determined 
by  the  legislature,  875. 

health,  authority  to   determine  and  enforce  measures  necessary 
to  promote  the  public,  870. 

judicial  notice  of  facts  which  the  court  will  take  in  determining 
questions  of,  872. 

liberty,  limitations  which  may  be  imposed  upon,  869. 

sanitary  laws,  right  of  the  states  to  enact,  871. 

vaccination,  adults  may  be  required  to  submit  to,  873. 

CONTINUANCE. 
See  Criminal  Law,  6-9. 

CONTRACTS. 
1     CONTKACTS— Want  of  Mutuality.— If  therd  Is  no  considera- 
tion for  the  promise  of  one  person  to  furnish  or  sell  so  much  of  a 
commoditv  as  the  other  may  want,  except  the  promise  of  ««<;»i  other 
to  take  and  pay  for  so  much  thereof  as  he  may  want,  and  there  is 
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no  agreement  that  he  shall  want  any  certain  quantity,  and  no 
method  by  which  it  can  be  determined  whether  he  will  want  any  of 
the  commodity,  or  what  quantity  he  will  want,  the  contract  is  void 
for  lack  of  mutuality.     (111.)     Higbee  v.  Eust,  204. 

2.  CONTRACTS  OP  "HOME  COMPANY"— Impossibility  of 
Performance.— Contracts  of  a  corporation  to  assist  patrons  in  the 
purchase  of  homes  .are,  if  impossible  of  performance,  against  public 
policy,  and  the  corporation  will  not  be  allowed  the  protection  of  its 
charter  to  do  business.     (Neb.)     State  v,  Nebraska  Home  Co.,  706. 

See  Constitutional  Law,  3;   Sunday,  2-4, 

CONVEESION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

Sale  of  Property  and  Consolidation. 

1.  CORPORATIONS— Right  of  Majority  to  Sell  Out.— The  major- 
ity in  interest  in  a  corporation  have  the  right  to  rule  within  reason- 
able bounds,  and  while  they  have  no  right,  arbitrarily  or  oppressively, 
to  close  out  the  corporation,  and  sell  all  of  its  property  to  their  own 
advantage,  yet  they  are  not  compelled  to  continue  an  unprofitable 
business,  nor  to  pay  the  minority  more  than  their  stock  is  worth,  for 
the  privilege  of  closing  out  the  corporation.  (Mo.)  Tanner  v.  Lin- 
dell  Ey.  Co.,  534. 

2.  CORPORATIONS— Sale  of  Property  of.— The  mere  fact  that 
all  of  the  stockholders  in  a  corporation  have  not  consented  to  a  sale 
of  all  of  its  property  by  the  majority  is  not  ground  for  setting  the 
sale  aside,  regardless  of  the  consequences.  (Mo.)  Tanner  v.  Lindell 
Ey.   Co.,   534. 

3.  CORPORATIONS— Sale  of  Property  of— Rescission.— A  sale  of 
all  the  property  of  a  corporation  made  without  the  consent  of  all 
of  its  stockholders,  and  which  has  gone  into  effect,  will  not  be  re- 
scinded when  rescission  would  be  productive  of  greater  injury  than 
would  result  from  a  refusal  of  it,  or  when  the  person  asking  it  has, 
by  his  own  laches,  allowed  the  rights  of  others  to  grow  out  of  the 
sale.     (Mo.)     Tanner  v.  Lindell  Ey.  Co.,  534. 

4.  CORPORATIONS— Sale  of  Property  of— Rights  of  Minority.— 
If  the  majority  of  stockholders,  against  the  will  of  the  minority, 
sell  all  of  the  property  of  the  corporation  and  thereby  work  a  prac- 
tical dissolution  of  it,  the  minority  are  not  bound  to  take  in  pay- 
ment for  their  stock  a  pro  rata  share  of  the  proceeds  of  the  sale,  or, 
in  substitution  therefor,  the  stock  of  another  corporation,  but,  at 
their  election,  may  have  out  of  the  proceeds  of  the  sale,  whether  it 
be  money  or  other  property,  the  market  value  of  their  stock  at  the 
date  of  the  sale,  or  their  proportionate  share  of  the  proceeds,  or 
they  may  follow  the  property  into  the  hands  of  the  purchaser  and 
share  in  the  proceeds  arising  from  its  use  in  the  same  ratio  that  they 
would  have  shared  if  the  sale  had  not  been  made,  and  if  the  trans- 
action be  made  in  bad  faith,  they  may,  under  some  circumstances, 
have  the  sale  set  aside.     (Mo.)     Tanner  v.  Lindell  Ey.  Co.,  534. 

5.  CORPORATIONS— Sale  of  Property  of— Setting  Aside.— A  sale 
of  all  the  property  of  a  corporation  is  not  void,  nor  will  it  be  set 
aside  at  the  suit  of  a  stockholder  merely  because  the  corporation 
was  doing  a  fairly  good  business,  and  some  of  the  stockholders  did 
not  consent  to  the  sale.     (Mo.)     Tanner  v.  Lindell  Ey.  Co.,  534. 
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6.  COEPORATIONS— Sale  of  Property  of— Remedy  of  Minority 
as  Affected  by  Their  Interest.— If  a  court  of  equity  undertakes  to 
adjust  the  rights  of  the  parties  to  a  suit  by  minority  stockholders 
in  a  corporation  to  set  aside  a  sale  of  its  property  made  by  the 
majority,  the  proportion  of  the  stock  held  by  them  respectively  is  a 
fact  to  be  taken  into  consideration  in  selecting  the  remedy,  and  if 
the  plaintiffs  in  such  suit  decline  to  say  how  many  shares  they  hold, 
and  take  the  position  that  the  relief  asked  is  as  applicable  to  the 
holder  of  one  share  as  to  the  holder  of  any  number  of  shares  less 
than  a  majority,  they  invite  a  judgment  of  their  case  as  on  a  holding 
of  one  share.     (Mo.)     Tanner  v.  Lindell  Ey.  Co.,  534. 

7.  CORPORATIONS— Sale  of  Property  of— Remedy  of  Minority. 
If  minority  stockholders  in  a  corporation  have  not  consented  to  a 
sale  of  all  of  its  property  to  another  corporation  by  the  majority 
stockholders,  and  on  the  faith  of  such  sale  many  innocent  persons 
have  made  investments,  the  minority  are  not  entitled  to  have  the 
sale  set  aside  in  equity,  and  the  old  corporation  rehabilitated,  if 
they  have  a  complete  remedy  at  law  by  an  action  for  damages.  (Mo.) 
Tanner  v.  Lindell  Ey.  Co.,  534. 

8.  CORPORATION— Transfer  to  Another  Corporation,  When  En- 
joined.—An  arrangement  by  which  a  corporation  of  this  state  (New 
Jersey)  is  to  transfer  all  its  property  and  franchises,  except  the 
franchise  of  being  a  corporation,  to  a  corporation  of  the  state  of 
Washington,  and  receive  therefor  twenty  thousand  shares  of  paid-up 
stock  in  the  latter  company  of  the  par  value  of  one  hundred  dollars 
each,  or,  in  case  of  the  unwillingness  of  any  stockholder  to  exchange 
his  shares  for  an  equal  number  in  the  Washington  company,  then 
the  latter  is  to  pay  the  New  Jersey  corporation  thirty-five  dollars 
cash  for  each  share  held  by  the  unwilling  stockholder,  in  lieu  of  an 
equal  number  in  the  Washington  company,  will  be  enjoined  at  the 
suit  of  a  stockholder  of  the  New  Jersey  company,  since  it  amounts 
to  a  dissolution  of  the  New  Jersey  corporation,  which  can  be  effected 
only  in  the  manner  prescribed  by  statute;  since,  under  the  law  of 
Washington,  it  is  unlawful  to  issue  .stock  as  fully  paid  up  unless 
the  corporation  receives  therefor  money,  or  money's  worth,  to  the 
face  value  of  the  stock;  and  since  one  corporation  cannot,  under  the 
law  of  Washington,  subscribe  for,  purchase,  hold  or  vote  upon  the 
stock  of  another  corporation.  (N.  J.  Eq.)  Color  v.  Tacoma  Ey.  etc. 
Co.,  786. 

Forfeiture  of  Charter. 

See   Quo   Warranto. 

9.  CORPORATIONS— Forfeiture  of  Charter— Discretion  of  Court 
If  a  corporation  is  guilty  of  acts  or  omissions,  expressly  declared  to 
be  a  cause  for  the  forfeiture  of  its  charter,  a  court  has  no  discre- 
tion to  refuse  to  vacate  it;  but  in  all  other  cases  of  a  violation  of 
a  charter  duty  by  a  corporation,  the  court  is  vested  with  a  dis- 
cretion in  relation  to  vacating  its  charter  and  will  refuse  tp  vacate 
it,  if,  in  its  opinion,  the  interests  of  the  public  do  not  so  require. 
(Ala.)     State  v.  United  States  Endowment  etc.  Co.,  60. 

10.  CORPORATIONS— Forfeiture  of  Charter.— If  a  corporate  char- 
ter provides  that  the  corporation  shall  maintain  its  principal  office 
in  a  certain  city,  and  also  for  the  establishment  of  branch  offices 
at  other  places,  the  fact  that  such  corporation,  while  it  established  a 
branch  office  in  the  designated  city,  did  not  maintain  its  principal 
office  therein  until  two  years  after  its  organization,  is  not  a  ground 
for  the  forfeiture  of  its  charter,  when  its  violation  of  such  charter 
duty  has  been  without  prejudice  to  anyone.  (Ala.)  State  v.  United 
States  Endowment  etc.  Co.,  60. 

Am.   St.   Eep..    Vol.    103—67 
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11.  CORPORATIONS— Forfeiture  of  Charter.— The  violation  of  a 
charter  duty  by  a  corporation  by  its  president's  failing  to  make  its 
first  annual  report  to  the  state  auditor  showing  its  financial  condi- 
tion is  no  ground  for  forfeiting  its  charter,  when  such  violation  of 
charter  duty  is  not  willful  and  intentional,  and  the  charter  provi- 
sion in  this  respect  is  complied  with  in  each  succeeding  year  there- 
after.    (Ala.)     State  v.  United  States  Endowment  etc.  Co.,  60. 

Note. 

Corporations,  consolidation  of,  what  is,  556. 

franchises  of  railways,  sales  of,  555. 

franchises,  sales  or  contracts  which  prevent  the  carrying  out  of, 
555. 

judgments     against,    defenses    which    stockholders     may     assert 
against,  328. 

judgments,  effect  of  as  against,  326. 

monopoly,   sales   of   property  for   the   purpose   of   creating,   559, 
560. 

nonresident  stockholders,  whether  bound  by  judgments  against, 
326,  327. 

public  or  quasi  public,  right  of  to  sell  property,  555. 

purpose  for  which  formed  cannot  be  changed  without  the  consent 
of  the  stockholders,  548,  549. 

sale  of  all  the  property  and  franchises  or  railways,  555,  556. 

Bale  of  all  the  property  of,  consenting  stockholders  cannot  after- 
ward object  to,  562. 

sale  of  all  the  property  of,  creditors,  whether  may  object  to,  562. 

sale  of  all  the  property  of,  dissenting  stockholders,  laches  of  in, 
not  objecting  to,  what  amounts  to,  571,  572. 

sale  of  all  the  property  of,  dissenting  stockholders,  whether  may 
be  compelled  to  accept  stock  in  another  corporation,  566,  567. 

sale  of  all  the  property  of,  dissolution  of  corporation  does  not 
result  from,  570. 

sale  of  all  the  property  of,  effect  of,  569. 

sale  of  all  the  property  of,  estoppel  of  stockholders  to  object  to, 
572. 

sale  of  all  the  property  of  for  stock  in  another  corporation,  554. 

sale  of  all  the  property  of  for  the  stock  and  bonds  of  another 
corporation,   564-567. 

sale  of  all  the  property  of  for  the  purpose  of  creating  a  monopoly, 
559. 

sale  of  all  the  property  of,  general  requisites  of,  568. 

sale  of  all  the  property  of,  general  right  to  make,  551. 

sale  of  all  the  property  of,  laches  on  part  of  dissenting  stock- 
holders in  not  dissenting  to,  571. 

sale  of  all  the  property  of  may  always  be  made  with  the  consent 
of  all  the  stockholders,  551,  552. 

sale  of  all  the  property  of  must  be  free  from  fraud,  563. 

sale   of  all  the  property  of,  payment  for,  in  what  may  be  re- 
ceived, 563. 

sale  of  all  the  property  of,  proceeds  of,  when  must  be  distributed, 
571. 

sale  of  all  the  property  of,  ratification  of  unauthorized,  569. 

sale  of  all  the  property  of,  remedies  of  nonconsenting  stockhold- 
ers,  564. 

sale  of  all  the  property  of,  rescission  of,  when  will  not  be  de- 
creed at  the  suit  of  minority  stockholders,  564,  565. 

sale  of  all  the  property  of,  right  of  the  stockholders  to  rescind, 
549. 
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Corporations,  sale  of  all  the  property  of  to  a  foreign  corporation,  558. 
sale  of  all  the  property  of  to  another  corporation,  557,  558. 
Bale  of  all  the  property  of  to  another  corporation  having  a  ma- 
jority of  the  same  stockholders  as  the  selling  corporation, 

sale  of  all  the  property  of  to  pay  debts  of  the  vendor,  567. 

sale  of  all  the  property  of,  vendee  cannot  rescind  on  the  ground 
that  the  minority  stockholders  did  not  consent  to,  562, 

sale  of  all  the  property  of,  vendee's  duty  to  see  to  the  distribu- 
tion of  the  proceeds  of,  570. 

sale  of  all  the  property  of,  when  not  ultra  vires,  552. 

sale  of  all  the  property  of  where  necessary  to  pay  debts,  553. 

sale  of  all  the  property  of  where  the  business  is  unprofitable,  552. 

sale  of  all  the  property  of  where  the  directors  of  the  selling  and 
the  purchasing  corporations  are  the  same  persons,  561. 

Bale  of  all  the  property  of,  who  may  object  to,  562. 

Bale  of  all  the  property  of,  who  may  purchase  at,  559. 

Bale  of  property  of,  amounting  to  a  practical  extinction  of  the 
corporation,  554. 

sale  of  property  of,  authority  to  make  need  not  be  specially  con- 
ferred, 552. 

sale  of  property  of,  purposes  for  which  may  be  made,  563,  564. 

stockholders,  majority  of,  whether  may  authorize  a  sale  of  all 
the  property  of,  549. 

stockholders,  minority  cannot  compel  carrying  on  of  an  unprofit- 
able business,  551. 

stockholders,  minority,  remedies  of  in  equity,  limitations  upon, 
551. 

stockholders,  minority,  right  of  to  attack  sales  because  made  for 
the  purpose  of  creating  monopolies,  559,  560. 

stockholders,  minority,  rights  of,  550. 

stockholders,  right  of  to  have  the  business  of  carried  on,  548. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNTERCLAIM. 

See  Setoff  and  Counterclaim. 
Ntoe. 

Counterfeiting,  good  character  of  the  accused,  evidence  of  in  prosecu- 
tions for,  903. 
County  Warrants,  stolen,  title  of  bona  fide  purchaser  of,  981. 

COUETS. 

JURISDICTION— Constitutional  Question.— Tf,  at  the  time  an 
appeal  y  taken  the  supreme  court  has  not  passed  on  the  question 
of  the  constitutionality  of  a  verdict  by  three-fourths  of  the  jury 
in  a  civil  case,  there  is  a  constitutional  question  involved  which 
gives  the  supreme  court  jurisdiction  of  the  appeal,  and  the  court 
will  retain  and  decide  the  case,  although  such  constitutional  ques- 
tion is  decided  before  the  decision  in  the  case  on  appeal  is  reached. 
(Mo.)     Lee  v.  Jones,  596. 

CREDITORS'  SUITS. 

See  Fraudulent   Conveyances. 
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CEIMINAL  LAW. 

Evidence  of  Good  Character. 

1.  CRIMINAL  LAW— Character,  Eeasonable  Doubt  Created  by 
Good. — Evidence  of  the  good  character  of  a  person  accused  of  crime 
may,  of  itself,  create  a  reasonable  doubt  of  his  guilt,  when  without  it, 
none  would  exist,  and,  upon  the  request  of  the  accused,  the  jury 
should  be  told  that  such  evidence,  in  the  exercise  of  their  sound  judg- 
ment, may  be  sufficient  to  warrant  an  acquittal,  even  if  the  rest  of 
the  evidence  should  otherwise  appear  conclusive.  (N.  Y.)  People 
V.  Bonier,  880, 

2.  CRIMINAL  LAW— Jury  Trial,  Refusal  of  Instruction  Concern- 
ing the  Effect  of  Good  Character.— The  accused  on  a  trial  for  murder 
is  entitled  to  an  instruction  that  evidence  of  his  good  character  may, 
of  itself,  raise  reasonable  doubt  of  his  guilt,  and  if  such  instruction, 
though  asked,  is  not  given,  the  judgment  of  conviction  should  be  set 
aside.  The  appellate  court  cannot  say  that  the  failure  to  give  the 
instruction  was  a  technical  error  or  defect  not  affecting  the  substan- 
tial right  of  the  accused.     (N.  Y.)     People  v.  Bonier,  880. 

Contessions. 

3.  EVIDENCE— Confessions.— If,  after  a  jury  is  discharged,  the 
foreman  and  some  of  the  jurors  are  called  before  the  trial  judge 
in  his  chambers,  who  states  to  such  jurors  that  their  foreman  has 
informed  him  that  there  has  been  an  attempt  made  to  bribe  them, 
and  without  placing  them  under  oath  or  holding  out  any  induce- 
ment or  threat,  asks  them  if  they  desire  to  say  anything,  any  state- 
ments made  by  them  under  such  circumstances  must  be  deemed  vol- 
untary confessions,  and  admissible  in  evidence  as  such,  although 
taken  down  by  the  official  court  stenographer.  (Mo.)  State  v.  Wood- 
ward,   646. 

4.  EVIDENCE— Confessions— Self-invited  Error.— A  court  sten- 
ographer's copy  of  a  statement  made  before  the  trial  judge  in  re- 
sponse to  an  inquiry  by  him  of  a  juror  if  he  wished  to  say  any- 
thing about  an  alleged  attempt  to  bribe  him  is  inadmissible  as 
hearsay;  but  if  it  is  offered  in  evidence  by  the  prosecution  in  response 
to  a  demand  by  opposing  counsel  that  it  is  better  evidence  than  the 
testimony  of  those  present  when  the  statement  was  made,  the  error 
is  self-invited  and  harmless.     (Mo.)     State  v.  Woodward,  646. 

Trial. 

5.  DEMURRER  TO  EVIDENCE.— Where  the  Defendant  in  a 
Criminal  Case  interposes  a  demurrer  to  the  state's  evidence,  which 
is  in  parol  and  mostly  circumstantial,  and  no  part  of  thetestimony  is 
reduced  to  writing  until  long  after  the  trial,  no  specific  facts  are 
admitted  upon  the  record,  and  the  state  attorney  does  not  join  in 
the  demurrer,  the  court  should  decline  to  consider  it;  but  if  it  is 
considered  and  overruled,  and  the  defendant  is  afterward  permitted 
to  introduce  evidence  in  his  defense,  the  error  is  without  injury  and 
is  not  ground  for  a  reversal.     (Fla.)     Lowe  v.  State,  171. 

6.  TRIALS — Continuances. — An  application  for  a  continuance  of 
a  trial  must  be  formally  sufficient.  To  secure  a  grant  of  such  appli- 
cation it  must  show  that  reasonable  diligence  has  been  exercised  to 
secure  the  attendance  of  an  absent  witness,  or  to  obtain  his  deposi- 
tion, that  it  is  probable  that  his  attendance  or  evidence  could  be 
timely  secured,  if  the  continuance  were  granted,  and  that  such  evi- 
dence would  be  material,  and  credible,  and  not  immaterial,  irrelevant 
and  incredible.     (Mo.)     State  v.  Woodward,  646. 
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7.  CBIMINAL  TRIALS— Continnance.— In  granting  or  refusing 
applications  for  a  continuance  in  a  criminal  case,  the  trial  court  has 
a  wide  discretion,  and  its  action  thereon  will  not  be  disturbed  un- 
less it  is  made  to  appear  that  its  discretion  has  been  unsoundly  or 
oppressively  exercised.     (Mo.)     State  v.  Hesterly,  634. 

8.  CRIMINAL  TRIALS— Continuance.— An  application  for  the 
continuance  of  a  criminal  case,  suflBcient  in  form  and  showing  clearly 
the  importance  of  the  evidence  which  witnesses  would  have  given 
had  they  been  present,  and  its  applicability  to  a  count  in  the  infor- 
mation, and  due  diligence  in  trying  to  secure  the  presence  of  such 
witnesses  should  be  granted.     (Mo.)     State  v.  Hesterly,  634. 

9.  CRIMINAL  TRIALS— Transfer  of  Case  for  Prejudice.— If  the 
same  clerk  is  the  custodian  of  the  proceedings  in  both  cases,  no 
transcript  thereof  in  one  division  of  a  court  need  be  certified  to  an- 
other division,  upon  the  transfer  of  a  criminal  case  from  one  to  the 
other  for  trial.     (Mo.)     State  v.  Lehman,  670. 

10.  CRIMINAL  TRIALS— Improper  Remarks  of  Court.— If,  in  a 
criminal  trial,  after  the  case  has  been  submitted  to  the  jury  and 
it  has  considered  the  facts  developed,  it  is  called  into  court,  and  is 
reminded  by  the  judge  that  this  is  the  third  trial  of  the  case,  that 
it  is  to  the  interest  of  society,  and  of  the  defendant,  and  of  every- 
body, that  a  verdict  be  reached,  and  the  judge  insists  that  an  effort 
should  be  made  to  make  a  verdict,  and  in  conclusion  admonishes  the 
jury  "to  get  together  and  make  a  verdict,"  the  remarks  con- 
stitute reversible  error,  as  tending  to  cause  the  surrender  of  the 
free  and  unbiased  judgment  of  at  least  some  of  the  jurors  upon  the 
conclusion  that  should  be  reached.     (Mo.)     State  v.  Nelson,  602. 

See   Judgments,    8-15;    Jury;    Witnesses. 
Note. 
Criminal  Prosecutions,  bad  character  of  the  defendant,  evidence  of, 

when  admissible  in  favor  of  the  prosecution,  893. 
good  character  of  the  defendant,  admissibility  of  evidence  of  in 

his  favor,  889. 
good   character   of  the   defendant,   admissibility  of  to   create  a 

aoubt,  891,  892. 
good  character  of  the  defendant,  competency  to  testify  concern* 

ing,  894. 
good  character   of  the   defendant,   cross-examination   respecting, 

893-895. 
good  character  of  the  defendant,  evidence  admissible  to  prove, 

890. 
good  character  of  the  defendant,  evidence  of,  general  rule  as  to 

its  admissibility,  891. 
good  character  of  the  defendant,  evidence  of,  in  what  manner 

should  be  considered,  904. 
good  character  of  the  defendant,  evidence  of  should  be  restricted 

to  the  trait  involved  in  the  offense,  892,  897. 
good  character  of  the  defendant,  evidence  of  to  strengthen  the 

presumption  of  innocence,  892. 
good  character  of  the  defendant,  evidence  of,  where  the  evidence 

against  him  is  circumstantial,  907. 
good  character  of  the  defendant,  evidence  of,  where  the  incrimi- 
nating evidence  is  positive,  908,  909. 
good  character  of  the  defendant,  evidence  of,  where  the  intent 

must  be  shown,  906. 
good  character  of  the  defendant,  evidence  to  rebut  evidence  of, 

893. 
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Criminal  Prosecutions,  good  character  of  the  defendant,  his  right  to 
have  it  submitted  to  the  jury,  889. 

good  character  of  the  defendant,  in  homicide  cases,  897-899. 

good  character  of  the  defendant,  in  prosecutions  for  arson,  902. 

good  character  of  the  defendant  in  prosecutions  for  counterfeit- 
ing, 903. 

good  character  of  the  defendant  in  prosecutions  for  criminal 
libel,  900. 

good  character  of  the  defendant  in  prosecutions  for  larceny  or 
robbery,  901. 

good  character  of  the  defendant  in  prosecutions  for  obtaining 
money  by  false  pretenses,  902. 

good  character  of  the  defendant  in  prosecutions  for  perjury,  902. 

good  character  of  the  defendant  in  prosecutions  for  rape,  899. 

good  character  of  the  defendant  in  prosecutions  for  unlawfully 
carrying  firearms,  904. 

good  character  of  the  defendant  in  prosecutions  for  violating 
election  or  liquor  laws,  903. 

good  character  of  the  defendant,  instructions  as  to  effect  of  evi- 
dence of,  893. 

good  character  of  the  defendant,  kinds  of  evidence  admissible  to 
prove,  894. 

good  character  of  the  defendant,  negative  evidence  of,  895. 

good  character  of  the  defendant,  particular  facts,  when  admissi- 
ble as  bearing  upon,  893. 

good  character  of  the  defendant,  period  to  which  evidence  of 
must  relate,  896. 

good  character  of  the  defendant,  rebutting  evidence  of,  894,  895. 

good  character  of  the  defendant,  reputation  since  the  charge  was 
made,   896,   897. 

good  character  of  the  defendant,  reputation,  what  is,  895. 

good  character  of  the  defendant,  weight  to  be  given  evidence  of, 
905. 

CUETESY. 

1.  CURTESY— Possession  of  Wife.— A  husband  does  not  take  an 
estate  by  curtesy  in  land  in  which  his  wife  has  a  vested  remainder, 
if  the  life  estate  and  the  possession  thereof  by  the  life  tenant  do 
not  terminate  during  the  coverture  of  the  wife.  (Mo.)  Dozier  v. 
Toalson,    586. 

2.  CURTESY— Possession  of  Wife.— If  a  wife  never  has  actual 
possession,  nor  a  present  right  to  the  possession  of  land,  her  husband 
is  not  entitled  to  an  estate  by  curtesy  therein.  (Mo.)  Dozier  v. 
Toalson,  586. 

DAMAGES. 

DAMAGES— Measure  of— Instructions.— If  an  instruction  on 
the  measure  of  damages,  otherwise  correct,  is  open  to  the  criticism 
that  it  is  too  general  and  indefinite,  it  is  the  duty  of  the  opposing 
party  to  request  that  it  be  restricted  in  its  scope.  (Mo.)  Longan  v. 
Weltmer,  573. 

See   Death;   Parent  and  Child;    Telegraphs  and   Telephones. 

DAMS. 

See  Navigable  Waters,  1,  2. 
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DEATH. 


1.  DEATH  by  Wrongftd  Act.— Right  of  Action  given  by  statute 
to  sue  for  the  death  of  the  father  caused  by  wrongful  act  is  a  single 
and  absolute  right  in  the  widow  during  the  first  six  months  after 
such  death,  and  if  she  appropriates  the  right  to  sue  within  such 
time,  it  can  never  vest  in  her  minor  children.  (Mo.)  Packard  v. 
Hannibal  etc.  R.  R.  Co.,  607. 

2.  DEATH  by  Wrongfvil  Act— Widow's  Right  of  Action— Bar  as 
to  Children. — If,  under  the  statute,  a  widow  is  given  the  right  to 
sue  for  the  wrongful  death  of  her  husband  within  six  months  there- 
after, and  upon  her  failure  to  do  so,  the  right  vests  in  their  minor 
child  or  children,  and  she  elects  to  exercise  her  right  and  suffers  a 
nonsuit  or  dismissal  of  her  suit,  she  may  then  renew  her  action  by 
a  new  suit  against  the  same  wrongdoer  or  another,  or  both  at  her 
option,  but  her  election  to  sue,  whether  successful  or  not,  forever 
cuts  off  the  right  of  action  of  the  children,  (Mo.)  Packard  v.  Han- 
nibal etc.  R.  R.  Co.,  607. 

3.  DEATH  by  Wrongful  Act— Right  of  Action  In  Widow— Elec- 
tion as  Bar  to  Children. — If  by  statute  a  widow  is  given  the  right 
to  sue  for  her  husband's  death  by  wrongful  act  within  six  months 
thereafter,  and  upon  her  failure  to  exercise  such  right  it  vests  in 
their  children,  the  election  of  the  widow  to  sue  one  person  within 
the  six  months  under  the  mistaken  impression  that  he  is  the  sole 
wrongdoer,  whether  she  is  successful  in  her  suit  or  not,  is  a  bar  to 
the  right  of  the  children  to  maintain  suit  thereafter  against  another 
person  on  the  ground  that  he  is  the  real  wrongdoer.  (Mo.)  Packard 
V.  Hannibal  etc.  R.  R.  Co.,  607. 

DEEDS. 

1.  DEEDS— Estate  Granted.— A  conveyance  of  the  surface  of 
land,  together  with  all  the  "ways,  waters,  watercourses,  rights,  liber- 
ties, privileges,  and  appurtenances,"  and  all  of  the  estate  of  the 
grantor  in  the  land,  except  "all  coal  and  other  minerals,"  passes 
more  than  the  mere  superficies  of  the  land  for  farming  purposes, 
and  grants  the  entire  fee,  to  use  for  all  purposes,  except  mining  for 
the  reserved  minerals  or  interfering  with  the  grantor's  right  to  mine 
therefor.     (Pa.  St.)     Hendler  v.  Lehigh  Valley  R.  R.  Co.,  1005. 

2.  CONVEYANCES- Testamentary.— A  conveyance  by  a  mother 
to  her  daughter  by  general  warranty  of  land,  "excepting  and  reserv- 
ing the  uses,  rents,  and  profits"  of  such  land  during  the  grantor's 
natural  life,  when  delivered  to  the  grantee,  becomes  a  deed  and  not  a 
will,  and  conveys  to  the  grantee  only  a  vested  remainder  in  fee,  sub- 
ject to  a  precedent,  intermediate  life  estate  in  the  grantor.  (Mo.) 
Dozier  v.  Toalson,  586. 

3.  DEED— After-acquired  Title.— The  Basis  of  the  doctrine  that 
after-acquired  title  inures  to  the  benefit  of  the  grantee  of  one  who 
has  conveyed  with  warranty,  but  without  title,  is  the  warranty. 
(Ky.)     Altemus   v.   Nickell,   333. 

4.  VOID  DEED— After-acquired.  Title.— If  a  conveyance  with 
warranty  is  void,  because  the  land  is  in  the  adverse  possession  of 
another,  the  after-acquired  title  of  the  grantor  does  not  inure  to  the 
benefit  of  the  grantee.     (Ky.)     Altemus  v.  Nickell,  333. 

See  Champerty. 
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Note. 

Definition  of  assault,  974. 

of   boycotting,   489. 

of  lotteries,  711. 

of  oflFer,  668. 

of  pure  chance,  712. 

DEMUKBES. 

See  Libel  and  Slander,  7. 

DEMURREE  TO  EVIDENCE. 

See  Criminal  Law,  5. 

DISHONOR. 

See  Bills  ana  Notes,  13,  17. 

DIVORCE. 

1.  DIVORCE— Compulsory  Payment  of  Alimony.— A  tusband 
who,  pending  his  suit  for  divorce  against  his  wife,  has  been  ordered 
by  the  court  to  pay  her  alimony,  cannot  be  committed  for  contempt 
for  failure  to  make  such  payment,  when  it  appears  that  he  has  no 
property  or  money,  and  is  utterly  unable  to  pay  the  alimony  as 
ordered.     (Ala.)     Webb    v.    Webb,    30. 

2.  DIVORCE— Compulsory  Payment  of  Alimony.— A  husband 
who,  pending  suit  against  his  wife  for  divorce,  has  been  ordered  by 
the  court  to  pay  her  alimony,  but  is  without  money  or  property  with 
which  to  pay  it,  and  is  out  of  employment,  cannot  be  compelled  by 
the  court  to  work  and  earn  money  with  which  to  pay  the  alimony 
as  ordered,  nor  can  he  be  committed  for  contempt  for  refusal  to 
work  for  that  purpose.     (Ala.)     Webb  v.  Webb,  30. 

Note. 

Divorce,  decrees  of  entered  in  another  state,  effect  of,  328,  329, 

decrees  of  entered  in  another  state,  when  may  be  attacked  for 
want  of  jurisdiction,  329,  330. 

DOWER. 

1.  DOWER,  When  not  Merged  in  the  Fee.— A  quitclaim  deed 
from  the  heirs  of  a  decedent  to  his  widow  does  not  merge  her  right 
of  dower  in  the  premises,  if  its  continuance  is  beneficial  to  her. 
(Mich.)     Wettlaufer  v.  Ames,  449. 

2.  DOWER  may  be  Set  Off  in  an  Ordinary  Partition  Suit  under 
the  statutes  of  Michigan.     (Mich.)     Wettlaufer  v.  Ames,  449. 

3.  DOWER.— If  a  Wife's  Name  does  not  Appear  in  the  body  of  a 
mortgage,  her  signature  and  acknowledgment  do  not  affect  her  in- 
choate right  to  dower.     (Ky.)     Beverly  v.  Waller,  342. 

4.  DOWER— When  not  Barred  by  Foreclosure.— If  a  mortgage 
signed  by  a  wife  does  not  affect  her  dower,  but  she  is  made  a  de- 
fendant in  foreclosure  proceedings  in  order  to  defeat  her  claim  under 
a  deed  in  partition,  her  dower  right  being  recognized,  a  judgment  by 

•default  does  not  bar  her  inchoate  right  to  dower.     (Ky.)     Beverly  v. 
Waller,  342. 

Note. 

Dower,  conveyance  made  by  husband  on  eve  of  marriage,  for  the  pur- 
pose of  avoiding,  421-423. 
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EASEMENTS. 

1.  EASEMENTS— Way  Subject  to  Gates— Injunction.— If  a 
grant  of  a  right  of  way  is  subject  to  the  right  of  the  grantor  to 
keep  and  maintain  gates  thereon,  it  is  the  duty  of  the  grantee  to 
close  and  fasten  such  gates  after  passing  through  them,  and  if  he 
fails  in  this  duty  the  grantor  is  entitled  to  an  injunction  to  restrain 
his  use  of  the  right  of  way,  except  on  condition  of  his  closing  the 
gates  after  passing  through  them.     (Cal.)     Mendelson  v.  McCabe,  78. 

2.  EASEMENT,  Eevlvor  of.— When  an  easement  is  merged  in  the 
fee  by  the  acquisition  of  the  title  to  both  by  the  same  person,  who 
afterward  erects  a  building  on  the  property,  in  connection  with 
which  the  easement  is  preserved  and  continued,  it  is  thereby  revived, 
and,  upon  his  conveying  the  property  in  separate  parcels,  the  ease- 
ment remains  in  force  for  the  benefit  of  each.  (Mich.)  .Wettlaufer 
V.  Ames,  449. 

EJECTMENT. 

1.  EJECTMENT— Evidence  to  Identify  Land.— In  an  action  of 
ejectment  a  civil  engineer,  who  has  surveyed  the  land  in  dispute,  is 
competent  to  testify  that  the  lands  described  in  the  complaint  con- 
stitute a  part  of  the  lands  described  in  a  deed  seen  by  the  witness, 
and  offered  in  evidence  by  the  plaintiff.  (Ala.)  Dorian  v.  Wester- 
vitch,  35. 

2.  EJECTMENT— Adverse  Possession— Evidence.— If  plaintiff  in 
ejectment  claims  title  by  virtue  of  adverse  possession  under  a  deed 
constituting  color  of  title,  he  is  competent  to  testify  as  to  how  much 
land  he  has  been  claiming  to  own  after  the  execution  of  such  deed. 
(Ala.)     Dorian  v.  Westervitch,  35. 

3.  EJECTMENT— Evidence  of  Color  of  Title.— If  plaintiff  in 
ejectment  claims  title  to  the  land  in  dispute  by  virtue  of  adverse 
possession  under  a  deed  purporting  to  convey  the  land  to  plaintiff, 
such  deed,  though  not  legally  executed,  and  void  as  a  conveyance,  is 
admissible  in  evidence  to  show  the  extent  of  plaintiff's  possession 
and  as  constituting  color  of  title.     (Ala.)     Dorian  v.  Westervitch,  35. 

4.  EJECTMENT— Color  of  Title— Deed  as  Evidence  of.— To  con- 
stitute color  of  title  in  ejectment  it  is  not  necessary  that  the  deed 
under  which  plaintiff  claims  should  so  definitely  describe  the  lands 
admitted  to  be  conveyed  by  it  that  there  should  be  no  uncertainty 
in  it,  and  if  the  description  in  the  deed  is  such  as  will  enable  a  sur- 
veyor to  ascertain  and  locate  the  land,  it  is  admissible  in  evidence 
as  color  of  title.     (Ala.)     Dorian  v.  Westervitch,  35. 

5.  EJECTMENT— Evidence  of  Adverse  Possession.— If,  in  eject- 
ment, both  parties  claim  title  by  adverse  possession,  the  testimony 
of  a  witness  that  the  defendant's  father,  under  whom  he  claims, 
was  in  possession  of  the  land  in  dispute  for  ten  or  fifteen  years,  is 
admissible  to  support  defendant's  claim  of  adverse  possession.  (Ala.) 
Dorian  v.  Westervitch,  35. 

6.  EJECTMENT— Adverse  Possession— Charge  Assuming  Facts 
not  Proved.— If,  in  ejectment,  both  parties  claim  title  to  the  land  by 
virtue  of  adverse  possession,  and  neither  shows  any  muniment  of 
title  better  than  the  other,  a  charge  which  takes  from  the  jury  the 
consideration  of  conflicting  evidence  as  to  who  had  the  prior  pos- 
session, and  assumes  without  a  preponderance  of  evidence  that  plain- 
tiff had  the  better  right  to  begin  with,  is  erroneous,  and  ground  for 
reversal.     (Ala.)     Dorian  v.  Westervitch,  35. 
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7.  EJECTMENT— Color  of  Title.— Deeds  Need  not  be  Recorded 
to  make  them  effective  as  color  of  title  to  support  the  action  of 
ejectment.     (Ala.)     Dorian  v.  Westervitch,  35. 

See  Municipal  Corporations,  1,  2;  Tenants  in  Common,  3. 

ELECTIONS. 

1.  CONSTITUTIONAL  LAW— Elections  and  Voters.- A  statute 
requiring  a  person  coming  into  the  state  to  reside  to  evidence  that 
fact,  to  entitle  him  to  vote  at  elections  therein,  to  register  his  intent 
to  become  a  voter  in  a  public  record,  and  denying  him  the  right  to 
have  his  name  placed  upon  the  register  of  voters  until  the  expiration 
of  a  certain  time  after  the  making  of  such  record,  is  constitutional 
and  valid  as  applied  to  one  who  comes  into  the  state  after  the 
passage  of  such   statute.     (Md.)     Pope  v.  "Williams,   379. 

2.  CONSTITUTIONAL  LAW— Elections  and  Voters.— A  statute 
of  a  state  providing  that  all  persons  who  thereafter  remove  into 
that  state  from  another  shall  make  a  declaration  of  their  intent  to 
become  residents  and  voters,  one  year  before  they  have  the  right  to 
be  registered  as  voters,  is  not  unconstitutional  as  abridging  the 
privileges  and  immunities  of  citizens,  or  denying  to  them  the  equal 
protection  of  the  law,  when  applied  to  a  citizen  of  another  state 
moving  into  the  enacting  state  after  the  passage  of  the  statute. 
(Md.)     Pope  V.  Williams,  379. 

Note. 

Elections,  persons  coming  into  a  state  may  be  required  to  reside  and 
give  a  year's  notice  before  being  allowed  to  vote,  385. 
privilege  of  voting  in  a  state  is  not  given  by  the  national  con- 
stitution, 386. 
voting,  right  of  does  not  follow  mere  citizenship,  386. 

EMINENT  DOMAIN. 

1.  EMINENT  DOMAIN,  Purpose  for  Which  the  Power  of  may 
not  be  Exercised. — One  who  seeks  to  develop  water  power  and  to  use 
it  for  purposes  which  may  be  either  public  or  private  cannot  be  au- 
thorized to  exercise  the  power  of  eminent  domain.  (Mich.)  Berrien 
Springs  etc.  Co.  v.  Berrien  Circuit  Judge,  438. 

2.  EMINENT  DOMAIN— Unconditional  Nature  of  the  Public 
Use. — Land  cannot  be  taken  under  the  exercise  of  the  power  of 
eminent  domain,  unless,  if  it  is  taken,  it  will  be  devoted  to  the  use 
of  the  public  independent  of  the  will  of  the  corporation  taking  it. 
(Mich.)     Berrien  Springs  etc.  Co.  v.  Berrien  Circuit  Judge,  438. 

3.  EMINENT  DOMAIN— Constitutional  Law.— A  statute  pur- 
porting to  authorize  the  taking  of  land  to  improve  the  navigation 
of  a  stream  is  unconstitutional,  where  the  improvement  of  the  navi- 
gability is  intended  to  secure  water  power  to  be  used  for  private 
purposes,  as  well  as  to  enable  the  carrying  on  of  the  transporta- 
tion business.  (Mich.)  Berrien  Springs  etc.  Co.  v.  Berrien  Circuit 
Judge,  438. 

EMPLOYEE'S  LIABILITY. 

See  Master  and  Servant. 

EMPLOYMENT  AGENCY. 

See  Constitutional  Law,  11. 
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ESTATES  OF  DECEDENTS. 

See  Executors  and  Administrators. 

EVIDENOE. 

1.  EVipENCE.— Judicial  Notice  will  te  Taken  of  the  nature  and 
power  of  dynamite  and  that  its  use  as  an  explosive  is  intrinsically 
dangerous.     (111.)     Chicago  v.  Murdock,  221. 

2.  EVIDENCE.— Judicial  Notice  will  be  Taken  by  th6  Courts  of 
the  State  of  whatever  is  generally  known  within  the  limits  of  their 
jurisdiction,  and  if  the  judge's  memory  is  at  fault,  he  may  refresh  it 
by  resorting  to  any  means  for  that  purpose  which  he  deems  suffi- 
cient and  proper.     (N.  Y.)     Matter  of  Viemeister,  859. 

3.  EVIDENCE.— Judicial  Notice  that  Vaccination  is  Commonly 
Believed  by  the  people  of  the  state  to  be  a  preventive  of  smallpox 
will  be  taken  by  its  courts.     (N.  Y.)     Matter  of  Viemeister,  859. 

4.  EVIDENCE— Hypothetical  Questions.— Objection  to  a  hypo- 
thetical question  that  "it  is  not  a  proper  hypothetical  question"  is 
too  general  to  be  of  any  avail.     (Mo.)     Longan  v.  Weltmer,  573. 

5.  EVIDENOE— Bes  Gestae.— Declarations  made  concurrently 
with  the  act  and  constituting  a  part  of  the  res  gestae  are  admissi- 
ble in  evidence,  but  when  they  are  a  mere  narrative  in  regard  to  a 
transaction  already  passed,  they  cannot  be  proved.  (111.)  Baier  v. 
Selke,  208. 

6.  EVIDENOE— Ees  Gestae— Past  Narrative.- Declarations  made 
by  a  foreman  when  visiting  an  injured  servant  as  to  facts  connected 
with  the  cause  of  the  injury,  are  not  part  of  the  res  gestae,  and  are 
not  binding  on  the  master,  and  cannot  be  proved  except  for  the  pur- 
poses of  impeachment  of  the  witness,  after  proper  foundation  laid. 
(111.)     Baier  v.  Selke,  208. 

See  Arson;  Bastards;  Criminal  Law;  Witnesses. 
Note. 

Evidence,  judicial  notice  of  facts  which  will  be  taken  in  determining 
questions  of  constitutional  law,  872. 

EXECUTIONS. 

Levy  and  Satisfaction. 

1.  EXECUTIONS— Levy  of  not  Satisfaction  of  Judgment.— The 

levy  of  an  execution  on  real  estate  of  sufficient  value  to  satisfy  it 
does  not  operate,  while  the  levy  is  undisposed  of,  as  such  a  satisfac- 
tion of  the  judgment  as  will  bar  an  attempt  to  collect  it  by  other 
proceedings.     (Bl.)     Scott  v.  Aultman  Co.,  215. 

Sheriff's  Deed. 

2.  SHERIFF'S  DEED  Relates  Back  to  the  date  of  the  execution 
on  which  it  is  based,  as  against  the  judgment  debtor  and  all  other 
persons  except  innocent  purchasers  for  value  without  notice.  (Mo.) 
Mason  v.  Perkins,  593. 

3.  SHERIFF'S  DEEDS— Recital  of  Consideration— Conclusive- 
ness of.— A  recital  in  the  sheriff's  return  on  the  execution  that  the 
purchase  price  was  paid  him  by  the  purchaser  named  in  the  deed 
given  at  his  sale  is  conclusive  of  that  fact.  (Mo.)  Mason  v.  Perkins, 
591. 
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4.  SHERIFF'S  DEED  AS  EVIDENCE— Production  of  Judgment 
Secord. — Before  a  sheriff's  deed  is  admissible  in  evidence  to  prove 
title  thereunder,  a  valid  judgment  anc?  execution  must  be  shown, 
whether  or  not  the  judgment  emanates  from  a  court  of  general  juris- 
diction, and  whether  or  not  the  party  against  whom  it  was  rendered 
is  the  party  against  whom  it  is  offered.  He  is  entitled  to  have  the 
entire  record  produced.     (Fla.)     Clem  v.  Meserole,  145. 

See   Attachment,   2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  EXECUTORS  AND  ADMINISTRATORS— Individual  Liability 
Under  Contract.— If  a  person,  before  being  appointed  executrix  of 
an  estate,  agrees  that  she  will,  upon  receiving  such  appointment, 
without  any  decree  of  distribution,  pay  to  certain  legatees  named  in 
the  will  the  amount  of  their  respective  proportions  of  any  money 
coming  into  her  hands  in  excess  of  a  certain  sum,  she  is  bound  indi- 
vidually by  such  agreement  if,  as  a  result  thereof,  she  is  appointed 
executrix  of  the  estate.     (Nev.)     Painter  v.  Kaiser,  772. 

2.  EXECUTORS  AND  ADMINISTRATORS— Right  of  Action 
Against  Under  Contract.— If  a  person  contracts  that  upon  being  ap- 
pointed executrix  of  an  estate  she  will  make  certain  payments  to  cer- 
tain legatees  named  in  the  will,  one  of  them  for  whose  benefit  the 
contract  was  made  and  partly  executed  may  maintain  an  action  there- 
on against  such  executrix,  though  not  one  of  the  parties  who  signed 
the  contract.     (Nev.)     Painter  v.  Kaiser,  772. 

3.  ESTATE  OF  DECEDENT— Application  for  Sale,  when  Should 
be  Made. — In  Illinois,  seven  years  after  the  death  of  a  decedent 
has  been  adopted  by  the  courts  as  a  proper  time  within  which  an 
application  should  be  made  for  the  sale  of  his  real  property,  (d.) 
Graham  v.  Brock,  248. 

4.  ESTATES  OF  DECEDENTS— Laches  in  Applying  for  Orders 
of  Sale,  when  not  Excused.— Where  a  petition  for  the  sale  of  real 
property  of  a  decedent  is  not  presented  until  nine  years  after  his 
death,  and  the  only  reasons  for  the  delay  shown  are  that  the  prop- 
erty was  subject  to  the  widow's  right  of  dower  and  was  in  a  part 
of  the  city  where,  at  his  death,  there  were  many  vacant  lots  and 
few  buildings,  and  that  the  property  would  not,  until  a  short  time 
before  the  petition  was  filed,  have  sold  for  more  than  enough  to  pay 
the  expenses  of  the  sale,  such  delay  is  not  excused,  and  the  petition 
should  be  denied.     (111.)     Graham  v.  Brock,  248. 

EXEMPLARY  DAMAGES. 

See  Parent  and  Child. 

EXPLOSIVES. 

See  Municipal  Corporations,  25-27. 

FELLOW-SERVANTS. 

See  Master  and  Servant,  11-14. 

FIDELITY  BONDS. 

See  Insurance,  8-13. 
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FIXTURES. 

1.  LANDLORD  AND  TENANT— Trade  Fixtures— Eight  to  Re- 
move.— If  a  tenant  attaches  to  the  land  fixtures  necessary  for  him 
in  the  conduct  of  his  business,  it  is  presumed  that  he  will  remove 
them  upon  the  expiration  of  his  lease,  and  he  has  a  right  to  do  so, 
and  until  the  tenant,  after  the  expiration  of  his  lease,  leaves  them  on 
the  premises  in  which  he  has  no  longer  any  interest,  no  intention  can 
be  imputed  to  him  to  abandon  such  fixtures  to  his  landlord.  (Pa.  St.) 
Eadey  v.  McCurdy,  1009. 

2.  LANDLORD  AND  TENANT— Trade  Fixtures— Right  to  Re- 
move—Extension of  Lease.— If  a  tenant,  having  trade  fixtures  on  the 
premises  erected  by  him  during  the  term  of  his  lease,  obtains  an  ex- 
tension thereof  without  reserving  the  right  to  remove  such  fixtures, 
he  may  leave  them  on  the  premises  and  remove  them  at  any  time 
before  the  expiration  of  his  extended  term,  or  before  he  surrenders 
possession.     (Pa.  St.)     Eadey  v.  McCurdy,  1009. 

FRAUD. 

FRAUD,  When  Sought  to  be  Made  Ground  for  Relief,  must 
be  so  alleged  as  to  disclose  the  facts  constituting  fraud,  and  it  is 
insufficient  to  aver  fraud  as  a  conclusion  alone.  (Ala.)  Bell  v. 
Southern  Rome  etc.  Assn.,  41. 

FRAUDS,   STATUTE  OF. 

STATUTE  OF  FRAUDS— Right  to  Mine.— The  right  to  enter 
upon  land  and  dig  for  and  remove  ore  therefrom,  is  an  interest  in 
land,  and  under  the  statute  of  frauds  contracts  conferring  that  right 
must   be  in  writing.     (111.)     Entwhistle  v.  Henke,   196. 

See  Trusts. 

FRAUDULENT  CONVEYANCES. 
In  General. 

1.  FRAUDULENT  TRANSFERS,  Effect  of  as  Against  Creditors. 
All  property  which  a  debtor  has  transferred  in  fraud  of  his  creditors 
remains,  as  to  them,  his  property,  against  which  they  may  enforce 
their  judgment  by  the  sale  of  the  property,  unembarrassed  by  the 
cloud  of  the  transfer.     (N.  Y.)     Hillyer  v.  LeEoy,  919. 

2.  FRAUDULENT  CONVEYANCES— Knowledge  of  Grantee.— 
The  grantee  in  a  fraudulent  deed  is  charged  with  knowledge  of  its 
character  and  the  fraudulent  intent  of  the  grantor  where  such  grantee 
offers  no  evidence  in  support  of  his  title.  (Mo.)  Mason  v.  Perkins, 
591. 

3.  FRAUDULENT  CONVEYANCES— Father  and  Son— Evidence 
of  Fraud.— If  a  father,  while  a  suit  is  pending  against  him  and  about 
to  be  tried,  conveys  everything  he  owns  to  his  son,  in  alleged  pay- 
ment of  a  vague  and  uncertain  claim  for  services  rendered  him  by 
the  son  years  before,  this  is  a  fair  circumstance  to  be  considered  in 
determining  the  bona  fides  of  the  conveyance,  and  points  to  its 
fraudulent  character.     (Mo.)     Mason  v.  Perkins,  591. 

4.  FRAUDULENT  CONVEYANCES— Knowledge  of  Transferee.— 
If  one  person  without  consideration  transfers  his  property  to  another 
for  the  purpose  of  defrauding  his  creditors,  the  transfer  is  voidable, 
whether  the  transferee  knew  of  the  fraudulent  purpose  or  not.  (Md.) 
Bickards  v.  Bickards,  393. 
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Judgment  Lien. 

5.  JUDGMENT  LIENS  Attach  to  Property  Which  the  Judgment 
Debtors  Have  Previously  Transferred  in  Fraud  of  Their  Creditors. 
(N.  Y.)     Hillyer  v.  LeEoy,  919. 

6.  JUDGMENT  LIENS— Fraudulent  Transfers— Rents  and  Profits. 
In  a  suit  to  declare  certain  transfers  fraudulent  as  against  judgment 
creditors  and  to  subject  the  property  transferred  to  the  payment  of 
their  judgments,  rents  and  profits  arising  out  of  such  property  cannot 
be  recovered  for  the  period  intervening  between  such  transfers  and 
the  commencement  of  the  suit.     (N.  Y.)     Hillyer  v.  LeKoy,  919. 

7.  JUDGMENT  LIEN  not  Waived  by  Suit  to  Set  Aside  Fraudu- 
lent Transfers.— Where  a  judgment  creditor  brings  an  action  to  re- 
move the  obstruction  caused  by  a  fraudulent  transfer  of  real  property 
by  his  debtor,  he  does  not  thereby  waive  his  judgment  lien.  (N.  Y.) 
Hillyer  v.  LeRoy,  919. 

Creditors '  Suits — Nonresidents. 

8.  FRAUDULENT  CONVEYANCES.— Issue  of  Execution  and  its 
return  nulla  bona  are  not  essential  to  the  jurisdiction  of  equity  to 
entertain  a  bill  to  remove  a  fraudulent  conveyance  of  land  from  out 
of  the  way  of  an  execution  and  subject  the  land  to  the  lien  of  the 
judgment.     (HI.)     Scott  v.  Aultman  Co.,  215. 

9.  FRAUDULENT  CONVEYANCES— Costs,  Liability  for,  by 
Becoming  Party  to  Suit. — In  a  suit  in  equity  to  remove  a  fraudulent 
conveyance  from  the  way  of  an  execution  and  subject  the  land  to 
the  lien  of  the  judgment,  the  holder  of  the  legal  title  to  the  land 
may  be  held  liable  for  his  share  of  the  costs,  when  he  voluntarily 
files  an  answer  denying  the  allegations  in  the  bill,  appears  by  coun- 
sel, and  attempts  to  support  his  answer  by  proof.  (HI.)  Scott  v. 
Aultman    Co.,    215. 

10.  FRAUDULENT  CONVEYANCES— Creditor's  Suit  to  Set 
Aside  Necessary  Allegations. — A  fraudulent  conveyance  is  good  as 
between  the  parties  and  as  to  all  persons  except  creditors  defrauded 
thereby,  and  in  an  action  by  a  creditor  to  set  aside  the  conveyance 
as  fraudulent,  he  must  allege  and  prove  that  he  is  a  creditor  of  the 
fraudulent  grantor  before  he  can  be  permitted  to  question  the  valid- 
ity of  the  conveyance.     (Cal.)     First  Nat.  Bank  v.  Eastman,  95. 

11.  FRAUDULENT  CONVEYANCES— Creditor's  Suit— Void  Per- 
sonal Judgment  Against  Nonresident.— In  the  absence  of  allegation, 
evidence  or  finding  that  plaintiff  is  a  creditor  of  a  fraudulent 
grantor,  and  upon  a  showing  of  a  mere  void  personal  judgment 
against  the  nonresident  grantee,  a  judgment  setting  aside  the  con: 
veyance  as  fraudulent  against  the  plaintiff  creditor  must  be  reversed. 
(Cal.)     First  Nat.  Bank  v.  Eastman,  95. 

12.  FRAUDULENT  CONVEYANCES— Creditor's  Suit  Against 
Nonresident. — A  general  creditor  for  a  nonresident  grantor  may 
maintain  suit  to  set  aside  his  fraudulent  conveyance  to  a  nonresi- 
dent grantee.  Such  action  is  an  exception  to  the  general  rule,  re- 
quiring a  previous  reduction  of  a  claim  to  judgment,  for  the  reason 
that  no  personal  judgment  can  be  obtained  against  such  nonresident 
grantor.     (Cal.)     First  Nat.  Bank  v.  Eastman,  95. 

13.  FRAUDULENT  CONVEYANCES— Transfers  to  Nonresidents 
—Service  of  Summons  by  Publication  in  Creditor's  Suit.— Real  es- 
tate situated  within  the  state  and  fraudulently  transferred  to  a  non- 
resident may  be  reached  by  constructive  service  of  summons  by 
publication  on  the  nonresident  owner,  in  the  suit  of  one  who  shows 
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himself  to  be  a  defrauded  creditor  of  the  fraudulent  grantor.     (Oal.) 
First  Nat.  Bank  v.  Eastman,  95. 

See  Bankruptcy,  3;  Husband  and  Wife,  3. 
Note. 

Fraudulent  Conveyances,  voluntary  settlements  made  by  husband  on 
eve  of  his  contemplated  marriage,  418-423. 

GAMBLING. 

See  Lotteries. 
Note. 
Gaming,  chance,  game  of,  what  is,  711. 

GARNISHMENT. 

1.  ATTACHMENT— Situs  of  Debt  for  the  Purpose  of.— A  debt 
due  from  one  nonresident  to  another  has  no  situs  in  this  state  for 
the  purpose  of  attachment,  and  if  it  is  a  debt  due  from  a  partner- 
ship, one  member  of  which  resides  in  this  state,  it  has  no  situs  here 
for  the  purpose  of  attachment  against  members  of  the  firm  who  re- 
side elsewhere.     (N.  Y.)     National  Broadway  Bank  v.  Sampson,  851. 

2.  ATTACHMENT  of  Debt  Due  from  a  Nonresident  Temporarily 
Within  the  State. — If  a  debt  is  due  from  one  nonresident  to  another, 
the  fact  that  the  former  is  temporarily  within  the  state  does  not  give 
it  a  situs  here  for  the  purpose  of  attachment,  and  a  writ  of  attach- 
ment served  on  him  within  this  state  does  not  create  any  personal 
liability  against  him.  (N.  Y.)  National  Broadway  Bank  v.  Samp- 
son, 851. 

3.  ATTACHMENT  of  Indebtedness  Due  from  a  Nonresident  Part- 
nership.— The  service  of  an  attachment  on  a  resident  partner  of  a 
nonresident  partnership,  where  the  debt  is  not  due  from  a  resident 
of  the  state,  does  not  create  any  liability  against  the  nonresident 
members  of  such  firm.  (N.  Y.)  National  Broadway  Bank  v.  Samp- 
son, 851. 

GIFTS. 

1.  GIFT  OF  DEPOSIT— Delivery  of  Passbook.— Where  a  railway 
employe  becomes  a  depositor  in  the  company's  saving  fund  under  an 
agreement  which  preserves  to  him  the  right  to  deal  with  the  deposits 
for  his  own  benefit,  but  which  provides  that  upon  his  death  any  bal- 
ance standing  to  his  credit  shall  be  paid  to  his  wife,  this  agreement, 
and  his  delivery  of  the  passbook  to  his  wife,  do  not  constitute  a 
valid  gift  inter  vivos.     (N.  J.  Eq.)     Stevenson  v.  Earl,  790. 

2.  GIFT.— In  Order  to  Legalize  a  Gift  Inter  Vivos,  there  must  be 
not  only  donative  intention,  but  also,  in  conjunction  with  it,  a  com- 
plete stripping  of  the  donor  of  all  dominion  or  control  over  the  thing 
given.     (N.  J.  Eq.)     Stevenson  v.  Earl,  790. 

See  Husband  and  Wife,  3. 
Note. 

Good  Character  of  the  Defendant,  admissibility  and  effect   of  evi- 
dence of  in  criminal  prosecutions,  889-909. 

GUARANTY. 

1.  GUARANTY  OF  NOTE— When  Absolute.— If  one  transfers  a 
promissory  note  for  value,  and  "guarantees  its  prompt  payment  at 
maturity,"  the  guaranty  is  absolute  and  unconditionaL  (Fla.) 
Fegley  v.  Jennings,  142. 
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2.  GUARANTY   OF   NOTE— Effect   of,    Wlien   Al)Solute.— If    one 

makes  an  absolute  guaranty  of  the  payment  of  a  promissory  note, 
in  an  action  thereon,  presentation  of  the  note  to  the  maker  when 
due,  request  to  pay,  and  notice  to  the  guarantor  of  dishonor  need 
not  be  alleged,  nor  is  the  guarantee  at  law  under  any  legal  obliga- 
tions to  first  resort  to  the  maker  of  the  note  or  to  any  securities 
held  for  its  payment.     (Fla.)     Fegley  v.  Jennings,  142, 

3.  GUARANTY  OF  NOTE— Resort  to  Mortgage  Security.— In  an 

action  on  an  absolute  guaranty  of  the  payment  of  a  promissory  note, 
it  is  no  defense  that  the  guarantee,  upon  request,  fails  to  resort  to  a 
foreclosure  of  the  mortgage  given  to  secure  the  note.  If  the  guar- 
antor desires  immediate  enforcement  of  the  mortgage,  his  remedy 
is  to  perform  the  contract  of  guaranty  by  paying  the  note,  and  then 
enforcing  the   security  himself.     (Fla.)     Fegley  v.  Jennings,   142. 

HABEAS   CORPUS. 

1.  HABEAS  CORPUS,— Sufficiency  of  Evidence  Before  a  Grand 
Jury  to  warrant  an  indictment  is  not  a  proper  subject  of  inquiry  or 
consideration  upon  a  proceeding  by  habeas  corpus,  (Cal.)  In  re 
Kennedy,  117, 

2.  HABEAS  CORPUS— Indictment— Sufficiency  of  Evidence.— Al- 
though the  statute  permits  the  district  attorney  to  have  the  evi- 
dence before  the  grand  jury  taken  down  by  a  stenographer  and  a 
copy  thereof  given  to  the  accused  upon  his  arraignment,  this  does 
not  affect  the  rule  that  no  inquiry  can  be  made,  upon  habeas  corpus, 
as  to  the  sufficiency  of  the  proof,  or  the  mode  of  cross-examinin<:j 
witnesses  before  the  grand  jury,  to  invalidate  an  indictment,  (Cal.) 
In  re  Kennedy,  117, 

3.  HABEAS  CORPUS— Indictment— Sufficiency  of  Evidence.— 
The  rule  that  the  sufficiency  of  the  evidence  before  the  grand  jury 
to  warrant  the  finding  of  an  indictment  cannot  be  inquired  into  on 
habeas  corpus  is  not  based  on  the  secrecy  of  the  proceedings,  but 
on  the  conclusiveness  of  the  record  of  the  final  action  of  that  body, 
as  a  judicial  body,  from  which  there  is  no  appeal  or  revision  for  in- 
sufficiency  of  evidence,     (Cal.)     In  re  Kennedy,  117. 

See  Insane  Persons,  2. 

HAND-CARS. 

See  Bailroads,  2,  3. 

HEALTH. 

DAMNUM  ABSQUE  INJURIA.— Necessary  and  reasonable  ex- 
penses and  loss  of  property  in  making  reasonable  changes  in  struc- 
tures and  in  erecting  additions  thereto  to  conform  to  legislation  en- 
acted in  the  exercise  of  the  police  power  in  protecting  the  public 
health  and  promoting  the  welfare  of  the  community,  are  damnum 
absque  injuria.  (N.  Y.)  Tenement  House  Department  v.  Moeschen, 
910. 

See    Constitutional    Law,    16-2L 

HIGHWAYS. 
See  Easements;  Municipal  Corporations. 
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HOMESTEADS. 

HOMESTEAD— Death  and  Separation  of  Family.— Where  chil- 
dren have  arrived  at  their  majority,  and  have  permanently  severed 
their  status  as  members  of  the  immediate  family  and  taken  up 
their  abode  elsewhere,  the  father,  upon  the  death  of  the  mother, 
ceases  to  be  the  head  of  a  family  so  as  to  be  entitled  to  a  homestead 
exemption.     (Fla.)     Herrin  v.  Brown,  182. 

Note. 

Homicide,    good   character  of  the   accused,   evidence   of   in  prosecu- 
tions for,  877-879. 

HUSBAND   AND   WIFE. 

Conveyances  and  Gifts. 

1.  HUSBAND  AND  WIFE— Antenuptial  Conveyance  by  Hus- 
band.— A  voluntary  conveyance  by  a  man  without  consideration  on 
the  eve  of  his  intended  marriage,  of  all  of  his  property,  made  for  the 
purpose  of  defeating  the  marital  rights  of  his  intended  wife,  and 
executed  without  her  knowledge,  though  without  misrepresentation 
made  to  her,  is  fraudulent  as  to  her  and  may  be  vacated  in  equity. 
(Md.)     Collins  v.  Collins,  408. 

2.  A  HUSBAND  may  Convey  to  His  Wife  the  Whole  or  Any  Part 
of  His  Property,  and  if  the  conveyance  is  free  from  fraud  or  duress, 
she  may  hold  the  property  as  against  him  or  his  heirs,  fill.)  Hursen 
V.   Hursen,   230. 

3.  HUSBAND  AND  WIFE— Voluntary  Conveyance  from  Him  to 
Her  Induced  by  Her  Fraud  and  False  Promises.— If  a  wife,  by  falsely 
pretending  affection  for,  and  promising  to  be  a  faithful  wife  to,  her 
husband,  obtains  a  conveyance  of  property  from  him,  intending  to 
abandon  him  afterward,  which  she  does,  equity  will  cancel  such  deed 
at  his  instance.     (111.)     Hursen  v.  Hursen,  230. 

Alienation  of  Affections. 

4.  HUSBAND  AND  WIFE— Alienation  of  Affections.— One  guilty 
of  alienating  from  a  husband  the  affections  of  his  wife,  or  of  causing 
her  to  80  conduct  herself  that  the  comfort  of  the  married  life  is 
destroyed,  must  respond  in  damages  to  the  husband,  although  there 
is  no  proof  of  adulterous  relations  between  such  wife  and  the  guilty 
person.     (Md.)     Callis  v.  Merrieweather,  404. 

5.  HUSBAND  AND  WIFE— Alienation  of  Affections— Measure 
of  Damages. — A  person  who  wrongfully,  wantonly  and  maliciously 
alienates  the  affections  of  another's  wife,  and  causes  him  to  lose 
her  society,  companionship  and  assistance,  is  liable  to  him  not  only 
for  compensatory  damages,  but,  in  addition  thereto,  exemplary  or 
punitive  damages  as  a  punishment.  (Md.)  Callis  v.  Merriweather, 
404. 

Note. 

Husband  and  Wife,   antenuptial   conveyances  made   by  husband  to 
pay  pre-existing  debt,  418. 
antenuptial  voluntary  conveyances  of  husband  in  contemplation 

of  marriage  are  not  necessarily  fraudulent,  418. 
conveyances  by  husband  before  marriage,  suits  by  wife  to  set 
aside,  419. 
Am.    St.   Rep.,   Vol.    103—68 
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Husband  and  Wife,  dower,  conveyance  made  by  husband  on  eve  of 

marriage  to  defeat,  421. 
dowor,  conveyance  made  by  husband  to  children  of  former  mar- 
riage to  defeat  wife's,  weight  of,  422, 
dower,  voluntary  settlements  made  by  husband,  when  may  not 

defeat  right  of,  422,  423. 
knowledge  by  intended  wife  of  voluntary  conveyance  made  by 

husband  on  eve  of  marriage,  418. 
secret  antenuptial  conveyance  of  husband,  when  deemed  to  be  in 

fraud  of  his  wife,  419. 
voluntary  conveyance  executed  by  husband  on  eve  of  marriage, 

when  fraudulent  as  against  wife,  418. 
voluntary  conveyance  of  homestead  made  by  husband  on  eve  of 

second  marriage,  420. 
voluntary  settlements  made  by  husband  before  marriage,  when 

may  not  be  assailed  by  his  wife,  419. 
voluntary  settlements  made  by  husband  to   children  of  former 

marriage,  419,  420. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  4. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  15-18;  Municipal  Corporations,  22-24. 

INDICTMENTS. 

INDICTMENT— Joint  or  Several.— If  an  offense  arises  wholly 
from  any  joint  act,  which  in  itself  is  criminal,  without  regard  to  any 
personal  defendant,  the  indictment  may  charge  the  defendants,  either 
jointly  or  severally;  but  when  the  offense  charged  does  not  wholly 
arise  from  the  joint  act  of  all  of  the  defendants,  but  from  such  act 
joined  with  some  personal  and  particular  defect,  or  omission  of  each 
defendant,  without  which  it  would  be  no  offense,  the  indictment  must 
charge  them  severally  and  not  jointly.  (Mo.)  State  v.  Lehman,  670. 
See  Bribery,  6-10. 

INJUNCTIONS. 

1.  INJUNCTIONS— Multiplicity  of  Suits— Continuous  Invasion 
of  Right. — An  injunction  will  lie  in  favor  of  a  person  both  to  prevent 
a  multiplicity  of  suits  and  to  prevent  a  continuous  wrongful  inva- 
sion of  a  right  which  might  ripen  into  a  prescriptive  right,  and  the 
mere  absence  of  substantial  damage  from  the  acts  complained  of  will 
not  defeat  the  right  to  an  injunction.  (Cal.)  Mendelson  v.  McCabe, 
78. 

2.  INJUNCTION  Against  Injurious  Acts— Averment  of  Intention 
to  Continue.— To  establish  the  right  to  an  injunction  against  the 
commission  of  injurious  acts,  it  is  necessary  to  aver  an  intention  on 
the  part  of  the  defendant  to  continue  them,  and  a  reasonable  ground 
to  apprehend  that  he  will  do  so,  but  this  is  sufficiently  shown  by 
a  cross-complaint  averring  that  the  defendant  refused  to  desist  from, 
and  threatened  to  continue,  such  acts,  especially  if  it  is  admitted 
that  such  averments  are  true,  and  in  the  absence  of  a  special  de- 
murrer for  uncertainty  in  the  allegation  of  intent.  (Cal.)  Mendelson 
V.  McCabe,  78. 
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S.  INJUNCTION— Review  on  Appeal  of  Order  Granting.— The 
order  of  the  trial  court  in  granting  a  temporary  injunction  is  deemed, 
for  purposes  of  review  on  appeal,  as  a  finding  that  the  facts  alleged 
in  the  complaint  are  true,  and  the  appellate  court  will  review  the 
affidavits  filed  only  to  the  extent  of  determining  whether  they  fairly 
tend  to  support  the  allegations  of  the  complaint.  (Minn.)  Gray  v. 
Building  Trades  Council,  477. 

4.  INJUNCTION  Against  Divnlging  Trade  Secret.— Employes  of 
one  having  a  trade  secret  who  are  under  an  express  contract,  or  a 
contract  implied  from  their  confidential  relation  to  their  employer, 
not  to  disclose  that  secret,  will  be  enjoined  from  divulging  it  to  the 
iiljury  of  their  employer,  whether  before  or  after  they  have  left  his 
employ;  and  other  persons  who  induce  the  employ6  to  disclose  the 
same,  or  knowing  that  his  disclosure  is  in  violation  of  the  confidence 
reposed  in  him  by  his  employer,  will  be  enjoined  from  making  any 
use  of  the  information  so  obtained,  although  they  might  have  reached 
the  same  result  independently  by  their  own  experiments  or  eflEorts. 
<N.  J.  Eq.)     Stone  v.  Grasselli  Chemical  Co.,  794. 

5.  INJUNCTION— Trade  Secret,  Disclosure  to  Court.— The  dis- 
closure of  a  trade  secret  necessarily  made  to  the  court  does  not  de- 
prive the  complainants  of  their  right  to  an  injunction  against  its  dis- 
closure or  use  by  others.  (N.  J.  Eq.)  Stone  v.  Grasselli  Chemical 
Co.,  794. 

See  Boycott;  Trademarks. 

INNKEEPERS. 

1.  INNKEErEES— Authority  of  Clerks  of.— A  clerk  at  a  hotel 
is  the  authorized  agent  of  the  proprietor,  and  hence  all  acts  of  the 
clerk  toward,  and  his  conduct  with,  guests  bind  the  proprietor,  in 
so  far  as  they  are  within  the  duties  of  innkeepers.  (Mich.)  Baehr  v. 
Downey,  444. 

2.  LIABILITY  of  Innkeepers  for  Loss  of  Packages  Which  They 
Undertake  to  Forward.— It  is  essential  to  the  proper  conduct  of  the 
business  of  an  innkeeper  that  letters  and  packages  of  business  and 
traveling  men  be  forwarded,  and  an  agreement  or  promise  to  forward 
them  according  to  directions  is  upon  sufficient  consideration,  and  if 
a  package  is  subsequently  received  by  the  innkeeper,  he  becomes  a 
bailee  of  the  property  and  liable  in  trover,  if,  after  demand,  the 
property  is  not  delivered  or  returned.  (Mich.)  Baehr  v.  Downey, 
444. 

3.  INNKEEPERS— Contributory  Negligence  of  Guests,  What 
not  Sufficient  to  Prevent  Recovery  by.— When  an  innkeeper  is  re- 
quested by  his  departing  guest  to  forward  packages  which  may 
subsequently  come  addressed  to  him,  but  fails  to  do  so,  the  inn- 
keeper is  not  relieved  from  liability  on  the  ground  that  the  guest 
was  guilty  of  contributory  negligence  in  not  having  the  value  of 
the  package  marked  on  it  and  in  failing  to  notify  the  innkeeper  of 
the  contents  of  the  expected  package,  where  it  was  in  fact  subse- 
quently received  by  the  innkeeper,  who  could  at  once  have  relieved 
himself  from  liability  by  complying  with  his  contract.  (Mich.) 
Baehr  v.  Downey,  444. 

INSANE  PERSONS. 

1.  INSANE  PERSONS- Constitutional  Law.— A  statute  provid- 
ing that  when  a  person  is  acquitted  of  a  capital  offense  on  the  ground 
of  insanity,  the  court  shall,  in  its  discretion,  commit  him  to  the  ho»- 


1076  Index. 

pital  for  the  dangerous  insane,  and  that  he  shall  not  be  discharged 
therefrom  except  by  act  of  the  legislature,  is  unconstitutional.  (N. 
C.)     In  re  Boyett,  944. 

2.  INSANE  PEESONS— Habeas  Corpus.— Where  a  person  is  com- 
mitted under  an  invalid  statute  to  the  hospital  for  the  insane,  but 
on  habeas  corpus  it  appears  that  he  is  insane,  the  court  should  direct 
his  retention  for  a  reasonable  time,  to  the  end  that  inquisition  pro- 
ceedings may  be  had  as  prescribed  by  statute.  (N.  C.)  In  re  Boyett, 
944. 

INSUEANCE. 
In  General. 

1.  INSUEANCE— Forfeiture  for  Nonpayment  of  Interest  on  Loan. 
A  provision  in  a  contract  of  loan  from  an  insurance  company,  for 
which  a  paid-up  policy  is  pledged  as  collateral,  that  if  the  interest 
is  not  promptly  paid  when  due  the  policy  shall,  at  the  option  of  the 
company,  be  surrendered  to  it  at  the  customary  cash  surrender  value 
for  policies  of  that  class,  is  void.  (Ky.)  New  York  Life  Ins.  Co.  v. 
Curry,   297. 

2.  INSUEANCE— Agreement  for  Arbitration.— Where  a  fire  in- 
surance policy  provides  that  the  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the  time  of  a  loss,  a  stipula- 
tion that  in  case  the  insurer  and  insured  cannot  agree  as  to  the 
amount  of  a  loss,  the  question  shall  be  submitted  to  arbitration,  is 
unenforceable,  as  tending  to  oust  the  courts  of  their  jurisdiction. 
(Neb.)     Hartford  Fire  Ins.  Co.  v.  Hon,  725. 

3.  INSUEANCE— Gasoline— Knowledge  of  Agent.— Where  the 
insurance  agent  is  aware,  when  a  policy  of  fire  insurance  is  issued, 
that  gasoline  is  being,  and  will  be,  used  on  the  premises,  the  insur- 
ance company  is  bound  by  his  knowledge.  (Minn.)  Hartley  v.  Penn- 
sylvania Fire  Ins.  Co.,  512. 

Premiums. 

4.  INSUEANCE— Payment  of  Premium.— The  delivery  of  a  life 
insurance  policy  to  the  insured  and  its  possession  by  the  beneficiary 
after  his  death  are  prima  facie  evidence  of  the  payment  of  the  cash 
consideration  recited  therein.  (Neb.)  Union  Life  Ins.  Co.  v.  Parker, 
714. 

5.  INSUEANCE— Nonpayment  of  Premium  Note.— Where  a  life 
insurance  agent  who  is  entitled  to  the  first  premium  on  a  policy  as 
his  commission  takes,  in  part  payment  of  such  premium,  the  note 
of  the  insured,  sells  it,  and  reports  to  the  company  that  the  premium 
is  paid,  the  insurer  cannot,  in  an  action  on  the  policy,  avail  itself 
of  a  default  in  the  payment  of  the  note,  although  it  purchases  the 
note  from  the  agent's  indorsee  after  the  death  of  the  insured.  (Neb.) 
Union  Life  Ins.  Co.  v.  Parker,  714. 

6.  INSUEANCE— Failure  to  Pay  Premium  Note.— A  policy  of  life 
insurance  is  not  forfeited  by  a  failure  to  pay  a  premium  note  when 
due,  if  it  was  given  by  a  third  person  and  without  conditions.  (Ky.) 
Galvin  v.  Union  Cent.  etc.  Ins.  Co.,  336. 

7.  INSUEANCE— Forfeiture  of  Extended  Insurance.— Where  an 
insured  has  paid  the  premiums  on  his  policy  of  life  insurance  for  three 
years,  and  thereby  become  entitled  to  extended  insurance  for  a  cer- 
tain period,  his  execution,  and  failure  to  comply  with  the  terms,  of  a 
note  for  the  fourth  annual  premium,  stipulating  that  unless  the  in- 
terest thereon  and  subsequent  premiums  are  not  duly  paid  the  policy 
shall  be  forfeited,  except  as  to  the  right  to  a  surrender  value  or  paid- 
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up  policy,  do  not  work  a  surrender  of  the  right  to  extended  insurance 
for  the  term  earned  by  the  premiums  paid.  (Ky.)  Drury  v.  New 
York  Life  Ins.  Co.,  351. 

Fidelity  Bonds. 

8.  FIDELITY    INSURANCE— What    Acts    are    Covered    by.— A 

bond  indemnifying  an  employer  against  loss  through  acts  amounting 
to  larceny  or  embezzlement  on  the  part  of  an  employ^  in  the  perform- 
ance of  his  duties  as  bookkeeper,  or  in  such  other  position  as  he  might 
be  called  upon  to  fill,  covers  a  loss  sustained  through  the  employe 
raising  checks  and  appropriating  the  money  thereby  received  from 
the  bank,  whether  he  was  at  the  time  acting  as  bookkeeper  or  in  some 
other  capacity  in  his  employer's  service.  (Ky.)  Champion  Ice  etc. 
Co.  V.  American  Bonding  etc.  Co.,  356. 

9.  FIDELITY  INSURANCE- Proof  of  Criminal  Acts.— To  author- 
ize a  recovery  upon  a  bond  indemnifying  an  employer  against  loss  sus- 
tained through  the  acts  of  an  employe  amounting  to  larceny  or  em- 
bezzlement, the  evidence  of  such  crimes  need  not  be  such  as  would 
convict  the  employe  under  the  laws  of  the  commonwealth.  (Ky.) 
Champion  Ice  etc.  Co.  v.  American  Bonding  etc.  Co.,  356. 

10.  FIDELITY  INSURANCE— Construction  of  Contract.— The  con- 
tract expressed  in  a  fidelity  bond  is  but  a  form  of  insurance,  and  any 
ambiguity  therein  must  be  construed  most  strongly  against  the  in- 
surer. (Ky.)  Champion  Ice  etc.  Co.  v.  American  Bonding  etc.  Co., 
356. 

11.  FIDELITY  INSURANCE.— The  Fact  that  an  Employer  has  Re- 
course Against  a  Bank  for  loss  sustained  through  his  employe  raising 
checks  does  not  exonerate  one  who  has  insured  the  fidelity  of  the  em- 
ploye. (Ky.)  Champion  Ice  etc.  Co.  v.  American  Bonding  etc.  Co., 
356. 

12.  FIDELITY  INSURANCE.— The  Position  of  One  who  Insures 
the  fidelity  of  an  employe  is  not  only  that  of  an  insurer,  but  that 
of  a  surety  as  well,  and  in  both  or  in  either  of  these  capacities  his 
liability  is  primary  and  direct.  (Ky.)  Champion  Ice  etc.  Co.  v. 
American  Bonding  etc.  Co.,  356. 

13.  FIDELITY  INSURANCE— Warranties  and  Representations,— 
Statements  by  an  employer  in  an  application  for  fidelity  insurance 
that  the  employe's  position  would  be  simply  that  of  bookkeeper,  and 
that  the  largest  amount  of  cash  likely  to  be  in  his  custody  as  book- 
keeper would  be  only  a  few  dollars,  are  not,  when  viewed  in  the  light 
of  the  Kentucky  statutes,  warranties,  but  mere  promissory  representa- 
tions. (Ky.)  Champion  Ice  etc.  Co.  v.  American  Bonding  etc.  Co., 
356. 

Note. 

Insurance,  loss,  arbitration  of,  agreements  for  are  void,  734. 

INTEREST. 

INTEREST— Pleadings  in  Action  to  Recover.— If  interest 
at  the  legal  rate  is  allowed  as  an  incident  to  the  recovery,  it  is  not 
necessary  that  there  should  be  an  express  claim  therefor  in  the 
declaration,  provided  the  ad  damnum  clause  is  suflScient  to  cover  it; 
but  if  interest  beyond  the  statutory  rate  is  sought,  by  reason  of  a 
special  contract,  the  declaration  should  apprise  the  defendants 
thereof.     (Fla.)     Camp  v.  First  Nat.  Bank  of  Ocala,  173. 

See   Tenants   in    Common,    1. 
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INTOXICATING  LIQUOES. 

1.  CONSTITUTIONAL  LAW— Revocation  of  Liquor  LiceM©.— A 

license  to  sell  intoxicating  liquor  is  not  a  contract  between  the  gran- 
tor and  the  person  licensed,  giving  to  the  latter  any  vested  rights, 
nor  is  it  property  in  any  legal  or  constitutional  sense.  Hence  such 
license  may  be  revoked  at  any  time  by  the  grantor  under  power  re- 
tained for  that  purpose  without  notice  to  the  licensee  and  without 
violating  any  of  his  constitutional  rights.  (Nev.)  Wallace  v.  Mayor 
etc.  of  Eeno,   747. 

2.  CONSTITUTIONAL  LAW— Licenses— Revocation  of.— A  li- 
censee takes  his  business  license  subject  to  such  conditions  as  the 
legislature  sees  fit  to  impose,  and  if  one  of  such  conditions  is  that  it 
may  be  revoked  at  pleasure,  this  may  be  done  without  notice  to  the 
licensee,  as  such  license  is  not  a  contract  nor  property,  and  the 
revocation  of  it  does  not  deprive  the  licensee  of  any  property,  im- 
munity, or  privilege,  within  the  meaning  of  constitutional  provisions. 
(Neb.)     Wallace  v.  Mayor  etc.  of  Keno,  747. 

3.  CONSTITUTIONAL  LAW  —  Liquor  Licenses  —  Revocation 
Without  Notice.— A  license  for  the  sale  of  liquors  may  be  revoked 
before  the  expiration  of  the  time  for  which  it  has  been  granted,  by 
the  granting  power,  and  with  or  without  notice  to  the  licensee,  if 
statutory  authority  and  conditions  are  pursued,  without  violating 
any  of  the  constitutional  rights  of  the  licensee.  (Neb.)  Wallace  v. 
Mayor  etc.  of  Keno,  747. 

JUDGl^ENTS. 

In  General. 

1.  JUDGMENT  IN  TORT— Enforcement  by  Personal  Represen- 
tative.— A  judgment  in  tort  for  damages  for  personal  injury  becomes 
a  debt  from  the  defendant  to  plaintiff,  and  as  such  survives  the 
death  of  the  latter  and  may  be  enforced  by  his  personal  representa- 
tive.    (Ala.)     Mayor  etc.  of  Anniston  v.  Hurt,  45. 

2.  JUDGMENTS  in  Rem  Against  Nonresidents.— A  judgment  in 
rem  may  be  obtained  against  property  within  the  jurisdiction  of  the 
court  belonging  to  an  absent  nonresident,  or  if  the  property  of  such 
nonresident  is  seized  by  the  process  of  attachment,  the  court  may 
in  such  suit  dispose  of  the  property,  but  it  cannot  go  further  and 
give  a  personal  judgment,  except  one  which  can  be  enforced  as  to 
the  seized  property  against  such  nonresident.  (Cal.)  First  Nat. 
Bank  v.  Eastman,  95. 

3.  JUDGMENT  AS  EVIDENCE— Production  of  Record.— A  judg- 
ment entry  alone,  unaccompanied  by  any  part  of  the  record  or  an 
explanation  of  its  absence,  is  not  admissible  in  evidence,  except  to 
show  the  fact  of  rendition,  notwithstanding  it  emanates  from  a 
court  of  general  jurisdiction  and  contains  general  recitals  of  juris- 
diction.    (Fla.)     Clem  v.  Meserole,  145. 

Foreign  Judgments. 

4.  SISTER  STATE— Judgments.— In  an  Action  on  a  judgment  of 
a  sister  state,  the  petition  is  sufficient,  as  showing  jurisdiction  of 
the  court  which  rendered  the  judgment,  if  it  alleges  that  such  court 
was  one  of  general  jurisdiction,  and  that  the  defendant  appeared 
and  filed  answer.     (Ky.)     Montgomery  v.  Consolidated  etc.  Co.,  302. 

5.  SISTER  STATE— Judgment.— A  Transcript  of  a  Judgment  of 
a  sister  state,  on  which  execution  has  issued,  and  which  is  certified 
according  to  the  acts  of  Congress,  by  which  it  is  entitled  to  full 
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faith  and  credit,  will  be  regarded  as  a  copy  of  the  entire  decree, 
although  the  form  of  the  judgment  differs  from  the  form  in  use  in 
this  state.     (Ky.)     Montgomery  v.  Consolidated  etc.  Co.,  302. 

Estoppel  and  Conclusiveness. 

6.  JUDGMENTS— Estoppel  by  —  Privity.—  The  estoppel  of  a 
former  judgment  of  a  court  of  competent  jurisdiction,  upon  the  same 
matter  directly  in  question  in  another  court  is  not  limited  to  an  ac- 
tion identical  in  form,  or  between  the  same  parties,  but  may  be  in- 
voked by  parties  in  privity  with  them.  (Cal.)  Lamb  v.  Wahlen- 
maier,  66. 

7.  JUDGMENTS— Conclusiveness.— If,  in  an  action  brought 
against  a  surviving  executor  of  the  will  of  a  deceased  person  to  re- 
cover a  sum  of  money  due  to  a  trustee  for  certain  beneficiaries  under 
the  terms  of  the  decree  of  distribution  of  the  estate,  the  amount 
sued  for  is  sufficient,  the  superior  court  has  jurisdiction  of  the  sub- 
ject matter,  and  if  the  defendant  appears  and  demurs  to  or  answers 
the  complaint,  the  court  has  jurisdiction  of  his  person,  and  a  judg- 
ment rendered  in  favor  of  the  trustee,  from  which  no  appeal  is  taken, 
is  final,  and  conclusive  as  to  any  question  of  error.  (Cal.)  Le  Mes- 
nager  v.  Variel,  91. 

Res  Judicata, 

8.  JUDGMENTS— Res  Judicata.- If  some  controlling  fact  or 
question  material  to  the  determination  of  the  case  has  been  adjudi- 
cated in  a  former  suit,  and  the  same  fact  or  question  is  again  at 
issue  between  the  same  parties,  its  adjudication  in  the  first  suit  will, 
if  properly  presented,  be  conclusive  of  the  snme  qxiestion  in  the  lat- 
ter suit,  irrespective  of  whether  the  cause  of  action  is  the  same  fin 
both  suits  or  not.     (111.)     Brack  v.  Boyd,  200. 

9.  RES  JUDICATA— Estoppel  by  Verdict.— It  is  not  necessary, 
to  sustain  the  defense  of  res  judicata  by  way  of  estoppel  by  verdict, 
that  either  the  same  subject  matter  was  involved  in  the  former  ac- 
tion or  that  the  parties  then  claimed  in  the  same  right  or  capacity. 
(111.)     Brack  v.  Boyd,  200. 

10.  JUDGMENTS- Ees  Judicata.— The  determination  in  a  former 
action  of  an  issue  presented  on  the  part  of  the  defendant  therein  by 
way  of  counterclaim,  or  in  recoupment,  or  by  way  of  a  cross-com- 
plaint against  the  plaintiff,  is  res  judicata  as  fully  as  if  determined 
in  a  separate  and  independent  action  brought  by  the  defendant 
against  the  plaintiff.     (Cal.)     Lamb  v.  Wahlenmaier,  66. 

11.  JUDGMENTS— Res  Judicata.— A  judgment,  though  erroneous, 
becomes  conclusive  and  a  bar  as  res  judicata  if  not  appealed  from. 
(Cal.)     Lamb  v.  Wahlenmaier,  66. 

12.  JUDGMENTS— Res  Judicata.— If  a  building  contract  is  void, 
and  the  owner  of  the  building  sues  on  the  bond  of  the  contractor 
for  its  construction,  to  recover  the  amount  paid  to  discharge  liens 
after  such  contractor  has  abandoned  his  contract,  a  judgment  for 
costs  in  favor  of  such  owner  in  a  former  action  by  the  contractor  to 
recover  for  the  value  of  his  services,  in  which  the  abandonment  of 
the  contract,  payments  made  to  the  contractor,  and  payments  made 
to  discharge  liens,  are  set  up  as  a  counterclaim,  is  res  judicata,  and 
a  bar  to  the  latter  action,  although  the  former  judgment  was  er- 
roneous.    (Cal.)     Lamb  v.  Wahlenmaier,  66. 

13.  JUDGMENTS— Res  Judicata— Release  of  Surety.- A  judgment 
which  is  res  judicata  and  a  bar  so  as  to  release  a  principal  from 
obligation  also  releases  his  sureties.  (Cal.)  Lamb  v.  Wahlenmaier, 
66. 
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14.  RES  JUDICATA  in  Criminal  Proceedings— Evidence  of  Formal 
Acquittal. — If,  on  the  trial  of  an  accused  for  the  commission  of  one 
crime,  evidence  is  permissible  and  is  introduced  of  the  commission 
of  another  similar  crime  for  the  purpose  of  showing  the  intent  with 
which  the  crime  charged  was  committed  and  the  identity  of  the 
accused  as  the  person  who  committed  it,  he  is  entitled  to  introduce 
in  evidence  the  record  of  a  court  showing  his  trial  and  acquittal  for 
such  other  crime.  Such  evidence  is  admissible  under  the  doctrine 
of  res  adjudicata.     (Ala.)     Mitchell  v.  State,  17. 

15.  EES  JUDICATA  in  Criminal  Proceedings.— A  record  of  ac- 
quittal or  conviction  of  the  defendant  in  the  same  jurisdiction,  and 
in  which  the  same  parties  were  litigants,  is  conclusive  when  show- 
ing a  relevant  fact.     (Ala.)     Mitchell  v.  State,  17. 

Vacation  and  Relief. 

16.  JUDGMENTS— Action  to  Set  Aside.— A  complaint  in  an  ac- 
tion to  set  aside  a  judgment,  containing  no  allegation  of  fraud,  acci- 
dent, or  mistake,  in  obtaining  such  judgment,  but  merely  assailing 
the  complaint  in  the  original  action  as  not  being  sufficient  to  sustain 
the  judgment,  does  not  show  any  ground  for  relief  in  equity.  (Cal.) 
Le  Mesnager  v.  Variel,  91. 

17.  JUDGMENTS— Action  to  Set  Aside  Jurisdiction.— One  who  has 
in  fact  appeared  and  defended  against  the  original  action  can  never 
maintain  a  separate  action  for  the  mere  purpose  of  reviewing  the 
rulings  of  the  court  having  jurisdiction  of  the  original  action  upon 
some  question  of  law  or  fact  concerning  which  such  court  had  the 
power  to  decide.  That  can  be  done  only  by  appeal.  (Cal.)  Le  Mes- 
nager V.  Variel,  91. 

18.  JUDGMENTS— Belief  Against  in  Equity— Indirect  Attack.— 
An  action  in  equity  to  set  aside  a  judgment  at  law,  although  not  a 
collateral  is  an  indirect  attack,  as  contradistinguished  from  a  direct 
attack  by  appeal,  and  in  such  action  the  legal  validity  of  the  judg- 
ment is  admitted  and  the  question  is  whether  plaintiff  is  entitled  to 
equitable  relief.     (Cal.)     Le  Mesnager  v.  Variel,  91. 

19.  RELIEF  from  a  Judgment  Rendered  in  an  Action  Brought  by 
the  Complainant. — The  fact  that  the  complainant  in  a  suit  to  be  re- 
lieved from  a  judgment  and  sale  in  partition  authorized  the  com- 
mencement of  the  action  in  which  it  was  rendered  is  not  an  insuper- 
able bar  to  her  recovery,  when  it  appears  that  she  was  diligent  in  the 
action  and  did  whatever  she  could  to  protect  her  interests  therein. 
(N.  Y.)     Schwaman  v.  Truax,  832. 

20.  RELIEF  from  Judgment,  Jurisdiction  of  Action  for.— A  court 
of  equity  may  interfere  with,  and  grant  relief  from,  a  judgment  and 
sale  in  partition,  when  to  do  so  is  to  relieve  the  complainant  from 
the  fraudulent  schemes  and  devices  of  the  defendants.  (N.  Y.) 
Schwaman  v.  Truax,  832. 

21.  RELIEF  from  Judgment  in  Partition  Whereby  the  Complain- 
ant's Interests  were  Sacrificed  Because  of  Her  Financial  Inability.— 
If  the  complainant  in  partition  is  prevented  from  bidding  an  adequate 
price  at  the  sale  and  thereby  protecting  her  interests  in  the  property, 
because  the  defendants,  one  of  whom  becomes  the  purchaser,  have, 
by  their  fraudulent  schemes  and  devices,  obtained  possession  of  her 
personal  property,  fraudulently  denying  her  right  thereto  and  suc- 
cessfully resisting  her  motion  to  postpone  the  sale  until  her  rights 
can  be  established  against  them  in  a  pending  suit,  she  is,  in  a  court 
of  equity,  entitled  to  have  such  sale  set  aside  and  the  premises  or- 
dered resold.     (N.  Y.)     Schwaman  v.  Truax,  832. 
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Note. 

Judgments  in  Criminal  Oases,  accessary,  effect  of  a  judgment  for  or 
against  his  principal,  28. 

acquitting   of    crime,   when   not   admissible   in   prosecutions   for 
perjury,  29. 

admissibility  of  as  evidence  in  other  proceedings,  20. 

admissibility  of  in  other  criminal  cases,  21,  24, 

are  not  admissible  where  the  parties  are  different,  25. 

change  of  facts  after  may  always  be  shown,  27. 

civil  cases,,  admissibility  of  in,  20. 

estoppel  of  in  civil  cases,  20. 

estoppel  of,  principles  applicable  to,  20. 

issues  which  may  be  settled  by  in  other  criminal  cases,  24,  26. 

of  acquittal  or  conviction,  when  not  admissible  in  favor  of  an- 
other, 28. 

on  plea  of  guilty,  effect  of  in  other  prosecutions,  26. 

ownership   of  property,   admissibility  of  to  prove,  26,  27. 

procured  by  fraud,  effect  of,  20. 

res  judicata,  doctrine  of,  when  applicable  to,  21. 
Judgments  of  the  Sister  States,  actions  upon,  324. 

against  corporations,  effect  of,  326. 

against    corporations,    defenses    which    stockholders   may    assert 
against,  328. 

against    corporations,    nonresident    stockholders,    whether    bound 
by,  326,  327. 

against  nonresident,  when  valid,  310. 

against   persons  temporarily  absent  from  the   state  where  ren- 
dered, 310,  311. 

against  persons  temporarily  within  the  state  where  rendered,  311. 

against  stockholders  in  corporations  for  their  personal  liability, 
318. 

appeals,  effect  of  upon,  323. 

are  not  foreign,  304. 

are  strictly  domestic,  305. 

by   confession,   attacks   upon  which   are  permissible,   324. 

by  confession,  effect  of,  324. 

character  of  the  proceedings  in  which  they  were  rendered,  when 
immaterial,  307. 

collateral  attack  upon,  when  sustainable,  307. 

constitutional  provisions  respecting  the  effect  of,  304. 

constructive  service  of  process  to  continue  jurisdiction  once  ac- 
quired, 311. 

constructive  service  of  process,  when  may  sustain,  307. 

creditors'  suits,  whether  may  be  based  upon,  313. 

decrees  are  ranked  as,  306,  320. 

defenses  which  may  not  be  made  against,  320. 

divorce,  decrees  for,  when  may  be  attacked  for  want  of  jurisdic- 
tion, 329,  330. 

divorce,  effect  of  decrees  of,  328,  329. 

effect  of  as  a  merger  of  the  cause  of  action,  321. 

effect  of  as  res  judicata,  319,  320. 

effect  of  as  to  real  property,  321. 

effect  of  cannot  be  greater  than  in  the  state  where  rendered,  318. 

effect  of  must  generally  be  the  same  as  in  the  state  where  ren- 
dered, 319. 

effect  of  resembles  that  of  domestic  judgments,  305,  319. 

effect  of,  restriction  of  by  the  laws  of  the  state  where  rendered, 
318. 
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Judsments  of  the  Sister  States,  effect  of  when  by  confession  or  upon 

default,  324. 
error  or  irrregularity  does  not  impair  the  effect  of,  323. 
evidence  which  may  be  received  against,  320. 
execution   cannot   issue   on,   312. 
for  the  enforcement  of  penal  or  criminal  laws,  316. 
fraud,  avoiding  for,  318. 
jurisdiction  founded  on  service  of  process  on  some  only  of  the 

defendants,  311. 
jurisdiction  of  the  court  entering  may  be  disputed,  306,  307. 
jurisdiction  of  the  court  over  the  person  of  the  defendant,  how 

may  be  disproved,  310. 
jurisdiction  of  the  subject  matter,  how  to  be  determined,  309. 
jurisdictional  statements  may  be  disproved,  308,  309. 
lien  of,  312, 

marshaling  assets,  preference  to  be  given  to  in,  312. 
mode  of  enforcing,  312. 
national  statutes  respecting  effect  of,  305. 
opinions   of   the   court   pronouncing  them   constitute  no   part   of, 

305. 
penalties,  when  regarded  as  for  the  recovery  of,  316,  317. 
pleas  which  may  be  entertained  against,  320,  323. 
presumptions  in  favor  of,  322. 
process  to  support  must  have  been  served  within  the  state  where 

rendered,  310. 
rank  as  debts  by  simple  contract  only,  312. 
relief  against  by  suits  in   equity,  314-316. 
rendered  by  justices  of  the  peace  and  other  inferior  tribunals, 

306. 
rendered  in  qui  tam  actions,  318. 
rendered  under  the  joint  debtor  acts,  311. 
where  the  court  is  not  one  of  record,  306. 

JUDICIAL  NOTICE. 

See  Evidence,  1-3. 

JXTDICIAIi  SALES. 

See  Chattel  Mortgages;   Executions;   Executors  and  Administrators; 

Mortgages. 

JURISDICTION. 

See  Courts;  Venue. 

JURY. 

1.  JUEY,  Right  to  Trial  by.— A  Constitutional  provision  that 
"the  right  of  trial  by  jury  shall  be  secured  to  all  and  remain  in- 
violate forever"  guarantees  a  right  of  trial  by  jury  only  in  those 
cases  where  at  the  time  of  the  adoption  of  the  constitution  the  law 
gave  that  right,  and  not  in  those  cases  where  the  right  and  the 
remedy  with  it  are  thereafter  created  by  statute,  nor  where  the  cause 
was  already  the  subject  of  equity  jurisprudence.  (Fla.)  Hathorne 
V.  Panama  Park  Co.,  138. 

2.  JURY,  Right  to  Trial  by.— In  Equity  the  parties  have  no  ab- 
solute right  to  a  jury  trial,  and  the  constitution  of  Florida  does  not 
guarantee  such  right.     (Ma.)     Hathorne  v.  Panama  Park  Co.,  138. 
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3.  JUBY,  Eight  to  Trial  by— Enforcement  of  Lien  In  Eqnity.— 

A  statute  providing  for  the  enforcement  of  mechanics'  liens  by  bill 
in  equity  is  not  in  derogation  of  a  declaration  of  rights  that  "the 
right  of  trial  by  jury  shall  be  secured  to  all  and  remain  inviolate 
forever."     (Fla.)     Hathorne  v.  Panama  Park  Co.,  138. 

4.  JURY.— The  Mere  Separation  of  the  Jurors  in  a  Capital  Case 
without  the  attendance  of  an  officer  is  not  a  sufficient  cause  to  set 
aside  the  verdict,  if  the  court  is  satisfied  that  the  prisoner  has  not 
sustained  any  injury;  but  if  the  verdict  is  against  the  prisoner,  he 
is  entitled  to  the  benefit  of  a  presumption  that  the  irregularity  has 
been  prejudicial,  and  the  burden  is  on  the  prosecution  to  show  to 
the  entire  satisfaction  of  the  court  that  he  has  suffered  no  injury. 
(Fla.)     Gamble  v.  State,  150. 

5.  JURY.— The  Use  of  Intoxicants  by  the  Jury  in  a  capital  case 
raises  a  presumption  of  injury  to  the  defendant,  and  the  burden  is 
on  the  state  to  show  affirmatively  to  the  entire  satisfaction  of  the 
court  that  the  use  was  so  limited  and  moderate  as  to  negative  any 
harm  to  him.     (Fla.)     Gamble  v.  State,  150. 

'   See    Criminal   Law,    10. 
Note. 

Jury,  offering  to  bribe,  what  amounts  to,  668,  669. 
Jury  Trial,   sealing   of  verdict   in   criminal   trials,   authority  of  the 
courts  to   authorize,   163. 

separation  of  the  jury,  an  officer  being  in  the  custody  of  one  of 
them,  166. 

separation  of  the  jury  after  agreeing  upon  a  verdict,  157,  162. 

separation  of  the  jury  after  retiring  for  deliberation,  discretion 
of  the  court  to  authorize,  156. 

separation  of  the  jury  after  retiring  for  deliberation  does  not 
necessarily  require  a  new  trial,  156. 

separation  of  the  jury  after  retiring  for  deliberation  in  civil 
cases,  156. 

separation  of  the  jury  after  retiring  for  deliberation,  when  cre- 
ates a  presumption  against  their  verdict,  157. 

separation  of  the  jury  after  sealing  up  their  verdict,  158,  162. 

separation  of  the  jury  after  the  submission  of  a  criminal  case, 
161,  162. 

separation  of  the  jury  before  being  sworn  to  try  the  case,  158. 

separation  of  the  jury  caused  by  an  alarm  of  fire,  170. 

separation  of  the  jury,  consent  to  may  be  given  by  attorneys,  166. 

separation  of  the  jury  does  not  entitle  the  accused  to  an  acquittal 
or  discharge,  167. 

separation  of  the  jury  during  criminal  trials,  presumption  aris- 
ing from,  164. 

separation  of  the  jury  during  the  illness  of  one  of  them,  170. 

separation  of  the  jury  during  the  trial,  admonitions  by  the  court, 
166. 

separation  of  the  jury  during  the  trial,  against  the  instructions 
of  the  court  casts  on  the  party  receiving  the  verdict  the 
burden   of   sustaining   it,    156. 

separation  of  the  jury  during  the  trial,  constitutionality  of  stat- 
utes authorizing,  159,  160. 

separation  of  the  jury  during  the  trial,  discretion  of  the  court  to 
authorize,  159. 

separation  of  the  jury  during  the  trial  of  capital  cases,  164. 

separation  of  the  jury  during  the  trial  of  charges  of  felony,  161. 

separation  of  the  jury  during  the  trial  of  homicide  cases,  discro- 
tion  of  the  court  to  permit,  160. 
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Jury  Trial,  separation  of  the  jury  during  the  trial  of  misdemeanor 
cases,  160,  161. 

separation  of  the  jury  during  the  trial,  testimony  of  a  juror  to 
rebut  presumption  arising  from,  157, 

separation  of  the  jury  during  the  trial  without  the  consent  of  the 
court  does  not  of  itself  vitiate  the  verdict,  155. 

separation  of  the  jury  in  a  criminal  case  before  any  evidence  is 
offered,  159. 

separation  of  the  jury  in  cases  of  necessity,  168. 

separation  of  the  jury  in  retiring  for  sleep,  169. 

separation  of  the  jury  in  taking  their  meals  at  hotels,  etc.,  169. 

separation  of  the  jury  in  viewing  premises,  170. 

separation  of  the  jury,  objection  to,  when  and  how  must  be 
made,  158. 

separation  of  the  jury,  modern  practice  authorizes,  155. 

separation  of  the  jury,  ordinarily  did  not  take  place  at  the  com- 
mon law,  155. 

separation  of  the  jury,  rebutting  presumptions  arising  from,  165. 

separation  of  the  jury,  to  give  testimony  in  another  case,  170. 

separation  of  the  jury,  what  does  not  amount  to,  167,  168. 

separation  of  the  jury,  with  the  consent  of  the  accused  in  capita) 
cases,  166. 

submission  of  cause  to  jury,  what  is  within  the  meaning  of  stat- 
utes forbidding  their  separation  after,  162. 

LABOR  UNIONS. 

See  Trade  Unions. 

LANDLORD  AND   TENANT. 

Equity  Jurisdiction. 

1.  LANDLORD  AND  TENANT — Equity  Jurisdiction — Injunction, 

A  court  of  equity  has  jurisdiction,  in  a  proper  case,  to  restrain  pro- 
ceedings under  the  landlord  and  tenant  statutes  of  Pennsylvania. 
(Pa.  St.)     Kaufmann  v.  Liggett,  988. 

Renewal  of  Lease. 

2.  LANDLORD  AND  TENANT — Renewals  of  Lease— Rental — 
Equity  Jurisdiction. — If  a  lease  stipulates  for  an  extension  for  a 
period  of  years,  the  rental  to  be  determined  by  arbitrators,  and 
the  tenant  gives  the  notice  of  renewal  required  by  the  lease,  but 
the  arbitrators  fail  to  fix  the  rental  because  of  disagreement  between 
themselves,  the  landlord  cannot  oust  the  tenant  during  the  extended 
term,  as  the  fixing  of  the  rental  is  not  of  the  essence  of  the  contract, 
while  the  right  of  renewal  is,  and  although  a  court  of  equity  cannot 
compel  an  arbitration,  it  may  either  by  itself  or  its  officer  fix  the 
amount  of  the  rent  for  the  extended  term,  and  enforce  specific  per- 
formance of  the  contract  upon  the  terms  thus  found.  (Pa.  St.) 
Kaufmann  v.  Liggett,  988. 

3.  LANDLORD  AND  TENANT— Renewals  of  Lease.— In  constru- 
ing provisions  of  a  lease,  relating  to  renewals,  if  there  is  any  uncer- 
tainty, the  tenant  is  favored,  and  not  the  landlord,  because  the  lat- 
ter, having  the  power  to  stipulate  in  his  own  favor,  has  neglected 
to  do  so,  and  also  upon  the  principle  that  every  man's  grant  is  to 
be  taken  most  strongly  against  himself.  (Pa.  St.)  Kaufmann  v. 
Liggett,  988. 
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Invalid  Lease. 

4.  INVALID  LEASE— Status  and  Eights  of  Tenant.— If  a  lease 
is  invalid  under  the  statute  of  frauds,  but  the  tenant  takes  posses- 
sion and  raises  crops,  he  becomes  a  tenant  at  will,  and  the  tenancy 
can  be  terminated  only  in  the  manner  prescribed  by  law;  untU  it  is 
so  terminated,  he  is  entitled  to  the  crops  and  the  possession  as 
against  one  claiming  under  another  lease.  (Minn.)  Goodwin  v. 
Clover,  517. 

5.  A  VOID  LEASE  Regulates  the  Terms  of  the  Tenancy  as  to 

the  rent  to  be  paid,  where  possession  is  taken  under  it,  but  it  does 
not  determine  the  character,  duration,  or  manner  of  terminating  the 
tenancy.     (Minn.)     Goodwin  v.  Clover,  517. 

Assigning  and  Subletting. 

6.  LEASE. — Assigning  a  Lease,  and  Subletting  for  part  of  the 
term  are  totally  distinct  transactions,  so  that  a  covenant  against  one 
does  not  include  the  other.  (N.  J.  L.)  West  Shore  E.  E.  Co.  v. 
Wenner,  801. 

7.  LEASE— Subletting.— Where  a  Lessee  Mortgages  the  lease,  a 
purchaser  at  a  sale  under  the  mortgage  is  an  assignee  of  the  lessee, 
and  a  subletting  by  him  is  a  violation  of  a  covenant  in  the  lease 
against  the  lessee  or  his  assigns  letting  the  demised  premises.  (N.  J. 
L.)     West  Shore  R.  E.  Co.  v.  Wenner,  801. 

8.  LANDLORD  AND  TENANT. — A  Subtenant  Ordinarily  is  not 
Liable  to  the  Original  Lessor,  because  there  is  no  privity  between 
them.     (Mich.)     Williams  v.  Michigan  Cent.  E.  E.  Co.,  458. 

9.  LANDLORD  AND  TENANT. — ^A  Subtenant  is  not  made  Lia- 
ble to  the  Landlord  oy  a  provision  in  the  lease  to  the  original  les- 
see providing  that,  upon  re-entry,  all  subleases  shall  belong  to  the 
lessor.     (Mich.)     Williams  v.  Michigan  Cent.  E.  E.  Co.,  458. 

10.  LANDLORD  AND  TENANT. — A  Subtenant  is  not  made  Lia- 
ble to  the  Original  Lessor  by  the  promise  of  the  original  lessee  to 
surrender  possession  without  process.  (Mich.)  Williams  v.  Michigan 
Cent..E.  E.  Co.,  458. 

11.  LANDLORD  AND  TENANT. — A  Sublessee  is  not  Rendered 
Liable  to  the  Original  Lessor  after  the  latter  has  accepted  a  surrender 
of  the  leased  premises,  though  subsequently  an  assignment  is  made 
to  him  by  the  lessee  of  all  his  interest  in  the  lease  of  such  subten- 
ant.    (Mich.)     Williams  v.  Michigan  Cent.  E.  E.  Co.,  458. 

12.  LANDLORD  AND  TENANT. — A  Subtenant's  Relation  to  the 
Original  Lessor  cannot  be  Affected  by  an  agreement  between  the 
latter  and  the  original  lessee  made  after  the  latter 's  rights  have  been 
terminated  by  a  notice  to  quit  and  a  judgment  for  possession,  though 
such  judgment  has  not  been  executed.  (Mich.)  Williams  v.  Michigan 
Cent.  E.  E.  Co.,  458. 

Breach  of  Conditions  by  Tenant. 

13.  LEASE. — Default  of  a  Lessee  in  the  Performance  of  covenants 
to  be  performed,  observed,  and  kept,  applies  to  covenants  not  to  do 
something,  as  well  as  to  covenants  to  do  something.  (N.  J.  L.)  West 
Shore  E.  E.  Co.  v.  Wenner,  801. 

14.  LEASE. — A  Mortgage  of  a  Lease  by  the  Lessee,  carried  out 
by  a  sale  at  foreclosure,  breaks  a  covenant  against  the  transfer  of  the 
lease,  although  the  sale  is  not  completed  until  after  the  death  of  the 
lessee.     (N.  J.  L.)     West  Shore  E.  E.  Co.  v.  Wenner,  801. 
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15.  IiEASE — Executors, — The  Term  "Successors,"  in  the  forfeit' 
ure  clause  of  a  lease,  includes  the  executors  of  the  lessee.  (N.  J.  L.) 
West  Shore  E.  E,  Co.  v.  Wenner,  801. 

16.  LEASE — Forfeiture. — The  Acceptance  of  Kent  by  a  lessor  after 
knowledge  that  the  lessee  has  mortgaged  the  lease,  but  before  a  sale 
is  made  under  the  mortgage,  is  not  a  waiver  of  a  forfeiture  thereafter 
occurring  upon  the  consummation  of  the  sale,  the  mortgage  followed 
by  the  sale  thereunder  being  a  violation  of  a  covenant  not  to  transfer 
the  lease.     (N.  J.  L.)     West  Shore  E.  E.  Co.  v.  Wenner,  801. 

Defective  Premises. 

17.  A  LANDLORD  is  not  Liable  to  Licensees  of  His  Tenant  for 
injuries  received  through  the  breach  of  a  covenant  to  repair,  (Mich.) 
Brady  v.  Klein,  455. 

18.  LANDLOED  ANB  TENANT — Injury  to  a  Third  Person  from 
a  Known  Defect. — Where  a  child  of  a  tenant  is  injured  by  a  defect 
known  to  such  tenant,  but  not  amounting  to  a  nuisance,  the  only 
remedy  is  an  action  by  the  tenant  against  the  landlord  for  the 
breach  of  his  covenant  to  repair,  as  there  is  no  privity  between  the 
landlord  and  a  third  person,  nor  does  the  former  owe  the  latter  any 
duty.     (Mich,)     Brady  v.  Klein,  455. 

Tenant's  Right  to  Remove  Property. 

19.  TENANT'S  Right  to  Re-enter  to  Remove  Property. — A  tenant 
has  a  reasonable  time  after  the  expiration  of  the  lease  to  re-enter  and 
remove  straw  which  he  has  grown  on  the  premises.  (Neb.)  Smith 
V.  Boyle,  745. 

20.  TENANT'S  Neglect  to  Remove  His  Property. — A  tenant  does 
not  forfeit  his  property  to  the  landlord  by  neglecting  to  remove  it 
within  a  reasonable  time  after  the  expiration  of  the  lease.  (Neb.) 
Smith  V.  Boyle,  745. 

21.  LANDLORD'S  Denial  of  Tenant's  Right  to  Remove  Goods.— 
If  a  landlord  refuses  the  tenant  the  right  of  entry  to  remove  his 
goods  after  the  expiration  of  the  lease,  the  tenant  may  treat  such 
refusal  as  a  conversion.     (Neb.)     Smith  v.  Boyle,  745. 

LARCENY. 

LARCEZrr— Consent  of  Owner.— The  Taking  of  property  by 
the  consent  of  the  owner  or  his  authorized  servant  or  agent,  though 
with  felonious  intent,  does  not  constitute  larceny.  But  where  the 
criminal  design  originates  with  the  accused,  and  the  owner  or  his 
agent  or  servant  does  not  suggest  the  design  nor  actively  urge  the 
commission  of  the  crime,  the  mere  fact  that  the  owner,  suspecting 
the  accused,  in  person  or  through  his  servant  or  agent  exposes  the 
property,  neglects  to  protect  it,  or  furnishes  facilities  for  the  execu- 
tion of  the  criminal  design,  under  the  expectation  that  the  accused 
will  take  the  property  or  avail  himself  of  the  facilities  furnished, 
will  not  amount  in  law  to  a  consent,  although  the  agent  or  servant, 
by  the  instructions  of  the  owner,  appears  to  co-operate  in  the  execu- 
tion of  the  crime.     (Fla.)     Lowe  v.  State,  171. 

See  Fixtures. 
Note. 

Larceny,  good  character,  of  the  accused,  evidence  of  in  prosecutions 
for,  901. 

LEASES. 
See  Landlord  and  Tenant. 
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libel  and  slandeb. 
In  General. 

1.  LIBEL— What  Is  Li"belous  Per  se.— A  written  or  printed  state- 
ment published  of  and  concerning  another,  which  is  false  and  tends 
to  injure  his  reputation,  and  thereby  expose  him  to  public  hatred, 
contempt,  scorn,  obliquy,  and  shame  is  libelous  per  se.  (N.  Y.) 
Triggs  V.   Sun  Printing  etc.  Assn.,  841. 

2.  LIBEL,  Liability  of  Newspaper  for. — When  a  Publisher  Goes 
Beyond  the  Limits  of  Fair  Criticism,  his  language  passes  into  the 
region  of  libel,  and  the  question  whether  its  limits  have  been  tran- 
scended may  become  a  question  of  law,  but  is  ordinarily  a  question 
for  the  jury.     (N.  Y.)     Triggs  v.  Sun  Printing  etc.  Assn.,  841. 

3.  LIBEL — Criticism  of  Published  Work. — An  author,  in  placing 
his  work  before  the  public,  invites  criticism,  and  however  hostile  it 
may  be,  the  criticism  is  not  a  libel,  provided  he  makes  no  misstate- 
ment of  material  facts  contained  in  the  writing  and  does  not  go  out 
of  his  way  to  attack  the  author.  He  must,  however,  confine  himself 
to  criticism,  and  not  make  it  a  veil  for  personal  censure,  nor  allow 
himself  to  run  into  reckless  and  unfair  attacks  merely  for  the  pur- 
pose of  exercising  his  power  of  denunciation.  If,  under  pretext  of 
criticising  a  literary  production  or  the  acts  of  one  occupying  a  pub- 
lic position,  the  critic  takes  an  opportunity  to  attack  the  author  or 
occupant,  he  is  liable  in  an  action  of  libeL  (N.  Y.)  Triggs  v.  Sun 
Printing  etc.  Assn.,  841. 

4.  LIBEL— Criticism  Which  Amounts  to.— An  article  published  in 
a  newspaper  regarding  a  college  professor  and  author,  representing 
him  as  egotistical,  conceited,  illiterate,  uncultivated,  coarse,  and 
vulgar,  and  his  ideas  as  foolish  and  sensational,  creating  the  impres- 
sion that  he  makes  himself  ridiculous  both  in  his  method  of  instruc- 
tion and  his  public  lectures,  and  ridiculing  his  private  life  by  charg- 
ing that  he  was  unable  to  select  a  name  for  his  baby  until  after  a 
year's  solemn  deliberation,  and  generally  holding  him  up  as  a  pre- 
sumptuous literary  freak,  is  libelous  per  se.  (N.  Y.)  Triggs  v.  Sun 
Printing  etc.  Assn.,  841. 

5.  LIBEL.— The  Distinction  Between  Criticism  and  Defamation  is 
that  criticism  deals  only  with  such  things  as  invite  public  attention 
or  call  for  public  comment,  and  does  not  follow  a  public  man  into 
his  private  life  or  pry  into  his  domestic  affairs.  It  never  attacks  the 
individual,  but  only  his  work.  (N.  Y.)  Triggs  v.  Sun  Printing  etc. 
Assn.,  841. 

6.  LIBEL  In  Jest. — One  person  should  not  be  allowed  to  murder 
another's  reputation  in  jest.  One  assaulting  the  reputation  or  busi- 
ness of  another  in  a  public  newspaper  cannot  justify  it  on  the  ground 
that  it  was  a  mere  jest,  unless  it  is  perfectly  manifest  from  the  lan- 
guage employed  that  it  can  in  no  respect  be  regarded  as  an  attack 
upon  the  reputation  or  business  of  the  person  to  whom  it  relates. 
(N.  Y.)     Triggs  v.  Sun  Printing  etc.  Assn.,  841. 

Pleading — Demurrer. 

7.  PRACTICE — Demurrer,  Effect  of. — By  demurring  to  a  com- 
plaint in  Ubel  on  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  all  the  facts  alleged  therein,  or  which 
can  by  reasonable  and  fair  intendment  be  implied  from  its  allega- 
tions, are  deemed  admitted.  (N.  Y.)  Triggs  v.  Sun  Printing  etc. 
/vssn.,  841. 
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Note. 

Libel,  criminal,  good  character  of  the  accused,  evidence  of  in  prose- 
cutions for,   900. 

LICENSES. 

LICENSE  IN  PAROL— Revocation.— A  parol  license  to  mine 
ore  on  the  lands  of  the  licensor,  though  sufficient  to  justify  acts  of 
the  licensee,  done  before  formal  revocation  of  the  license,  is  never- 
theless revocable  at  the  option  of  the  licensor,  although  the  licensee 
has  expended  money,  incurred  liabilities,  or  made  valuable  improve- 
ments on  the  faith  of  the  license.     (111.)     Entwhistle  v.  Henke,  196. 

See  Intoxicating  Liquors. 

LIENS. 

See  Mechanics'  Liens. 

LIQUORS. 

See  Intoxicating  Liquors. 

LOGGING. 

See  Navigable  Waters,  1,  2. 

LOTTERIES. 

1.  LOTTERY. — To  Constitute  a  Lottery,  there  must  be  a  prize 
offered,  and  the  payment  of  something  for  a  chance  to  obtain  it. 
(Neb.)     State  v.  Nebraska  Home  Co.,  706. 

2.  LOTTERY. — A  Scheme  of  a  "Home  Company,"  whereby  ap- 
plicants for  contracts  with  it  contribute  to  a  fund  which  is  to  be 
used  in  the  purchase  of  homes  for  them,  the  applications  being  num- 
bered and  dated  in  numerical  order  as  received  at  the  home  office, 
and  the  right  to  share  in  the  distribution  of  the  fund  depending 
upon  obtaining  an  early  number,  is  a  lottery.  (Neb.)  State  v. 
Nebraska  Home  Co.,  706. 

Note. 

Lottery,  definitions  of,  711. 

illustrations  of,   712,  713. 

need  not  depend  on  chance  only,  712. 

MAGNETIC  HEALERS. 

See  Physicians  and  Surgeons. 

lilANDAMUS. 

MANDAMUS  will  not  Lie  when  the  right  is  doubtful,  nor, 
though  the  right  is  clear,  when  there  is  some  other  adequate  remedy. 
(Md.)     Westminster  Water  Co.  v.  Mayor  etc.,  424. 

See  Municipal  Corporations,  12;  Telegraphs,  L 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 
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MASTER  AND  SERVANT. 
Employer's  Duty  and  LiaUUty  Generally. 

1.  EMPLOYER'S  UABIUTY.— The  Test  of  an  employer's  lia- 
bility for  the  acts  of  his  employe  is  not  whether  the  employe  is 
using  his  employer's  property  when  he  inflicts  the  injury,  but  whether 
he  is  then  representing  his  employer  in  the  act  and  scope  of  his  em- 
ployment.    (Ky.)     Sullivan  v.  Louisville  etc.  E.  E.  Co.,  330. 

2.  EMPLOYER'S  LIABILITY  for  Pranks  of  Employ^.— If  the 
foreman  of  a  switching  crew  places  a  torpedo  on  the  track  and  allows 
it  to  remain  there,  as  a  prank  and  to  frighten  an  engineer  and  fire- 
man as  their  locomotive  passes  over  and  explodes  it,  the  railroad 
company  is  not  liable  to  a  member  of  the  crew  injured  by  tife  ex- 
plosion that  follows.     (Ky.)     Sullivan  v.  Louisville  etc.  E.  E.  Co.,  330. 

3.  MASTER  AND  SERVANT— Rules.— It  is  the  Duty  of  the 
Master  to  Make  and  promulgate  proper  rules  for  the  government  of 
his  servants  and  business  whenever  his  business  is  se  large  or  com- 
plicated as  to  make  his  personal  supervision  impracticable.  (Penne.) 
Szymanski  v.  Blumenthal,  132. 

Safe  Place  to  Work  and  Appliances. 

4.  RAILROADS — Duty  to  Employes. — A  railroad  company  owes 
the  duty  to  its  employes  operating  its  trains  to  use  reasonable  care 
and  diligence  to  provide  a  safe  track  on  which  to  run  its  trains, 
and  to  maintain  such  track  free  from  obstructions.  (111.)  Rogers  v. 
Cleveland  etc.  Ey.  Co.,  185. 

5.  RAILROADS — Duty  to  Employes — Negligence — Question  for 
Jury. — Whether  it  was  the  duty  of  a  railroad  company,  under  the 
circumstances  of  the  case,  in  the  exercise  of  due  care,  to  warn  its 
employes  exposed  to  a  known  danger,  consisting  of  an  obstruction 
on  its  track,  by  displaying  a  danger  signal  at  the  place,  is  a  question 
for  the  jury  to  determine.  (111.)  Rogers  v.  Cleveland  etc.  Ry.  Co., 
185. 

6.  MASTER  AND  SERVANT.— The  Degree  of  Care  Required  of 
a  Master  in  furnishing  his  employ6s  with  a  reasonably  safe  place 
and  apparatus  for  their  work  is  largely  dependent  on  the  danger 
to  which  the  employes  are  or  may  be  exposed.  (Penne.)  Szymanski 
V.  Blumenthal,  132. 

7.  NEGLIGENCE — Loose  Pulley  for  Stopping  Machinery,  Lia- 
bility for  Injuries  Due  to  Its  Becoming  Fast.— The  question  whether 
a  loose  pulley  for  stopping  machinery  is  sufficient  or  insufficient, 
where  its  failure  to  remain  loose  will  almost  inevitably  result  in 
the  death  of  an  employ^,  should  not  be  determined  by  the  court  aa 
as  a  matter  of  law,  but  left  to  the  jury,  in  an  action  to  recover  for 
the  death  of  an  employ^  caused  by  such  pulley  becoming  fast. 
(Penne.)     Szymanski  v.  Blumenthal,  132. 

8.  NEGLIGENCE,  Pleading  of.  When  Sufllciently  Specific— In 
an  action  to  recover  for  the  death  of  an  employ^  caused  by  the  be- 
coming fast  of  a  loose  pulley  by  which  a  revolving  drum  in  which 
he  was  working  was  put  in  motion,  a  complaint  which  states  the 
duty  of  the  defendant  to  provide  proper  and  suitable  appliances  to 
prevent  the  sudden  starting  of  the  drum,  and  that  he  negligently 
provided  and  suffered  to  be  used  an  improper  and  unsafe  appliance 
for  this  purpose,  and  in  consequence  thereof  the  drum  suddenly 
started  in  motion,  by  reason  whereof  an  employ^  was  so  injured  that 
he  died,  sufficiently  pleads  the  negligence  on  account  of  which  the 
recovery  is  sought.     (Penne.)     Szymanski  v.  Blumenthal,  132. 

Am.   St.  Bep.,  Vol.   103—69 
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Contributory  Negligence  of  Employ 6. 

9.  NEQIilQENCE,  Contributory,  Question  of,  When  Must  te 
Submitted  to  the  Jury. — Where  there  is  a  question  arising  from  the 
evidence  whether  the  danger  was  obvious  and  should  have  been 
known  to  the  servant  under  all  the  circumstances,  or,  if  not,  whether 
he  had  been  properly  instructed,  the  question  of  the  liability  of  his 
master  is  for  the  jury,  under  proper  instructions.  (Penne.)  Szymanski 
V,  Blumenthal,  132. 

10.  NEGLIGENCE,  Contributory,  When  does  not  Appear  as  a 
Matter  of  Law. — If  an  employ^  was  injured  by  a  loose  pulley  becom- 
ing fast,  whereby  a  drum  in  which  he  was  at  work  was  caused  to 
revolve,  and  thereby  to  inflict  injuries  on  him  resulting  in  his  death, 
he  cannot,  as  a  matter  of  law,  be  held  to  have  been  guilty  of  con- 
tributory negligence,  but  the  question  whether  the  danger  of  the 
loose  pulley  becoming  fast  was  known  to  him,  or  was  so  patent  that 
it  should  have  been  so  known,  should,  under  proper  instructions,  be 
submitted  to  the  jury.     (Penne.)     Szymanski  v.  Blumenthal,  132. 

Fellow-servants  and  Vice-principals. 

11.  MASTER  AND  SERVANT— LiabiUty  for  Act  of  Superior  Ser- 
vant.— It  is  only  where  the  negligent  and  improper  exercise  of  au- 
thority conferred  upon  a  superior  servant  by  the  master  causes  in- 
jury to  another  servant  that  the  master  is  liable  for  the  act  of  the 
superior   servant.     (111.)     Baier  v.   Selke,   208. 

12.  MASTER  AND  SERVANT— Liability  for  Negligence  of  Su- 
perior Servant.— The  master  is  not  liable  for  the  negligence  of  his 
superior  servant  or  foreman  in  performing,  as  a  coservant  of  the 
injured  employe,  a  duty  which  is  not  a  personal  one  owing  by  the 
master  to  the  injured  servant.     (111.)     Baier  v.  Selke,  208. 

13.  MASTER  AND  SERVANT — Liability  for  Acts  of  Vice-prin- 
cipal.— A  master  is  liable  for  negligence  in  the  performance  of  a 
personal  duty  due  to  his  servants,  delegated  by  him  to  another  as 
vice-principal,  whether  such  other  is  a  foreman  or  coservant,  or 
whatever  his  position  may  be.     (HI.)     Baier  v.  Selke,  208. 

14.  RAILROADS — Delegation  of  Dut^  to  Employe. — The  duty  of 
a  railway  company  to  use  reasonable  diligence  to  warn  its  trainmen 
of  a  known  obstruction  upon  its  track  cannot  be  delegated  to  a 
fellow-servant  of  such  trainmen,  so  as  to  absolve  the  company  from 
liability  for  injury  resulting  from  the  negligence  of  the  fellow-servant 
in  failing  to  warn  the  trainmen  of  such  obstruction.  (111.)  Eogers 
V.  Cleveland  etc.  Ey.  Co.,  185. 

Independent  Contractor. 

15.  INDEPENDENT  CONTRACTOR.— An  employer  is  answerable 
for  the  act  or  neglect  of  an  independent  contractor  where  the  latter 
is  under  the  direction  and  control  of  the  former.  (111.)  Chicago  v. 
Murdock,  221. 

16.  INDEPENDENT  CONTRACTOR,  Who  is  not.— Where  a  con- 
tract between  a  municipal  corporation  and  a  third  person  for  the 
doing  of  public  work  provides  that  it  shall  be  done  under  the  im- 
mediate direction  and  supervision  of  the  commissioner  of  public 
works,  and  to  his  satisfaction,  approval  and  acceptance,  such  con-, 
tractor  is  not  an  independent  contractor,  and  for  his  negligence  the 
doctrine  of  respondeat  superior  must  be  applied.  (111.)  Chicago  v. 
Murdock,  221. 

17.  INDEPENDENT  CONTRACTORS.— The  General  Rule  Is  that 
the  Principle  of  Respondeat  Superior  does  not  Extend  to  the  acts  df 
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independent  contractors,  where  the  party  for  whom  the  work  is  done 
has  not  the  immediate  control  of  those  guilty  of  the  wrongful  act 
and  has  no  control  of  the  manner  of  doing  the  work  under  the  con- 
tract.    (111.)     Chicago  V.  Murdock,  221. 

18.  INDEPENDENT  CONTEACTOES,  Employer  of,  When  An- 
swerable.—  The  rule  of  respondeat  superior  is  applied  where  the  con- 
tract directly  requires  the  performance  of  work  intrinsically  danger- 
ous, however  skillfully  performed.     (HI.)     Chicago  v.  Murdock,  221. 

Loaned  Employ^. 

19.  MASTER  AND  SEEVANT— Servant  Employed  by  Third  Per- 
son.—A  master  may  so  hire  or  loan  his  servant  to  another  for  some 
special  service,  and  part  with  all  control  over  the  servant,  as  that 
he  will,  as  to  that  particular  service,  become  the  servant  of  such  third 
person.     (Md.)     Backer  v.  Waddell,  374. 

20.  MASTEE  AND  SEEVANT— Servant  Employed  by  Third  Per- 
son— Question  for  Jury. — If  the  facts  are  such  as  to  make  it  doubtful 
whether  the  relation  between  the  servant  and  his  original  master 
continued  for  a  particular  service  for  which  the  servant  was  bound 
or  hired  to  a  third  person,  and  during  the  performance  of  which  the 
accident  happened,  the  question  of  the  relation  of  the  parties  to 
each  other  at  the  time  must  usually  be  determined  by  the  jury.  (Md.) 
Backer  v.  Waddell,  374. 

21.  MASTEE  AND  SEEVANT — Driver  of  Team — Presumption. — 
If  one  furnishes  a  vehicle  and  a  driver  for  the  service  of  a  hirer, 
it  is  presumed  that  such  driver  remains  the  servant  of  the  owner 
of  the  vehicle.     (Md.)     Backer  v.  Waddell,  374. 

22.  MASTEE  AND  SEEVANT— Driver  of  Hired  Team— Liability 
for  Negligence. — If  the  owner  of  a  horse  and  vehicle  furnishes  them 
together  with  a  driver  to  one  who  hires  them,  such  owner  is  liable 
for  injuries  to  third  persons  caused  by  the  negligence  of  the  driver. 
(Md.)     Backer  v.  Waddell,  374. 

23.  MASTEE  AND  SEEVANT — Negligence  of  Driver  of  Team.— 
The  fact  that  a  horse  and  driver  are  furnished  gratuitously  by  the 
owner  thereof  does  not  of  itself  relieve  him  of  liability  for  the  negli- 
gence of  the  driver.     (Md.)     Backer  v.  Waddell,  374. 

See  Constitutional  Law,  9-15. 

MECHANICS*   LIENS. 

1.  MECHANIC'S  LIEN — Transfer  of  Property  to  Eailroad.— A 

subsisting  right  to  a  mechanic's  lien  is  not  rendered  unenforceable 
by  a  conveyance  of  the  property  to  a  corporation  for  railroad  pur- 
poses.    (N.  J.  L.)     Bates  Machine  Co.  v,  Trenton  etc,  R.  R.  Co.,  811. 

2.  MECHANIC'S  UEN — ^Machinery  to  Produce  Electricity. — 
Machinery  furnished  for  the  production  of  electric  power  is  furnished 
for  "manufacturing  purposes,"  within  the  meaning  of  a  mechanic's 
lien  law.  (N.  J.  L.)  Bates  Machine  Co.  v.  Trenton  etc.  R.  R.  Co., 
811. 

3.  MECHANIC'S  LIEN — Provision  Against  in  Contract. — Where 
a  subcontractor  knows  that  a  building  contract  under  which  he  is 
proposing  to  accept  employment  contains  a  provision  that  no  lien 
shall  be  asserted,  the  mere  acceptance  of  such  employment  bars  him 
from  asserting  a  lien  in  opposition  to  such  provision.  (N.  J.  L.) 
Bates  Machine  Co.  v.  Trenton  etc.  R.  R.  Co.,  811. 

4.  MECHANIC'S  LIEN — Persons  Entitled  to. — In  the  absence  of 
conflicting  claims  between  the  person  who  actually  performs  the  labor 
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and  the  person  who  causes  it  to  be  performed,  the  latter  is  entitled, 
under  the  New  Jersey  statutes,  to  a  lien  for  the  labor  furnished.  (N. 
J.  L.)     Bates  Machine  Co.  v.  Trenton  etc.  E.  R.  Co.,  811. 

5.  IVIECHANIC'S  LIEN — Subcontractors. — A  Statute  giving  sub- 
contractors a  lien  for  the  amount  due  by  the  owner  to  the  con- 
tractor refers  to  the  amount  due  under  the  contract  for  improve- 
ments, and  not  to  an  indebtedness  growing  out  of  some  other  trans- 
action.    (Fla.)     Hathorne  v.  Panama  Park  Co.,  138. 

MINES  AND  MINEEALS. 

Mining. 

1.  MINES  AND  MINING— Eight  to  FoUow  Ore  Vein.— The  right 
of  the  owner  of  a  mining  location  to  follow  a  ledge  beyond  his  side 
lines  is  limited  to  the  right  to  follow  it  downward — that  is,  on  its 
dip— and  he  has  no  right  to  follow  it  laterally,  or  along  its  strike. 
Hence  if  the  ledge  so  bends  or  curves  in  its  course  or  strike  that 
vertical  planes  drawn  through  the  end  lines  of  that  location  will  in- 
clude a  portion  of  the  dip  of  the  ledge  which  cannot  be  reached  from 
that  location  without  following  laterally  or  along  its  strike,  then  the 
owner  of  the  location  has  no  right  to  enter  upon  that  portion  of  the 
ledge,  or  to  extract  any  ore  therefrom.  (Nev.)  Southern  Nev.  Gold 
etc.  Co.  V.  Holmes  Min.  Co.,  759. 

2.  MINES  AND  MINING} — Eight  to  Follow  Ore  Vein. — A  person 
cannot  make  his  mining  location  crosswise  of  an  ore  vein,  so  that 
the  side  lines  shall  cross  it,  and  thereby  give  himself  the  right  to  fol- 
low the  strike  of  the  vein  inside  of  his  side  lines,  and  if  he  does 
locate  his  claim  in  that  way,  his  right  must  be  subordinated  to  the 
right  of  those  who  have  properly  located  on  the  lode.  Their  right 
to  follow  the  dip  outside  of  their  side  lines  cannot  be  interfered  with 
by  him,  and  his  right  to  the  lode  only  extends  to  so  much  of  the 
lode  as  his  claim  crosses.  (Nev.)  Southern  Nev.  Gold  etc.  Co.  v. 
Holmes  Min.  Co.,  759. 

3.  MINES  AND  MINING— Eight  to  Follow  Ore  Vein— Damages 
for  Intrusion. — If  a  person  enters  upon  an  ore  ledge  having  its  apex 
within  the  exterior  boundaries  of  the  location  of  another,  and  ex- 
tracts ore  therefrom  between  the  planes  drawn  vertically  downward 
through  the  end  lines  of  such  location,  the  right  of  the  latter  to  re- 
cover damages  for  such  acts  is  not  affected  by  proof  merely  that 
the  place  from  which  such  ore  was  extracted  could  be  reached  by 
going  continuously  through  ledge  matter  from  a  ledge  having  its 
apex  within  the  exterior  boundaries  of  a  prior  location  belonging  to 
the  person  thus  extracting  ore,  but  it  must  further  appear  that  such 
passage  from  the  apex  of  the  prior  location  is  made  continuously 
downward  on  the  dip  of  that  ledge,  and  if  any  portion  of  such  pas- 
sage must  necessarily  be  made  either  upward  or  laterally  along  the 
strike  of  the  ledge,  the  right  to  recover  is  not  affected.  (Nev.) 
Southern  Nev.  Gold  etc.  Co.  v.  Holmes  Min.  Co.,  759. 

4.  IVnNES  AND  MINING— Eight  to  FoUow  Ore  Vein.— It  is  not 
necessary  that  the  ore  veins  apexing  in  a  mining  location  pass  through 
both  end  lines  of  the  location  to  entitle  the  owner  thereof  to  follow 
the  dip.  (Nev.)  Southern  Nev.  Gold  etc.  Co.  v.  Holmes  Min.  Co., 
759. 

Minerals. 

5.  MINEEALS — Definition. — The  word  ''mineral,"  in  the  com- 
mercial sense  and  as  commonly  used  in  conveyances  and  leases  of 
land  may  be  defined  to  mean  any  inorganic  substance  found  in  nature. 
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having  suflScient  value,  separated  from  its  situs  as  part  of  the  earth, 
to  be  mined,  quarried  or  dug  for  its  own  sake,  or  for  its  own  specific 
uses.     (Pa.  St.)     Hendler  v.  Lehigh  Valley  R.  E.  Co.,  1005, 

6.  MINEBAIiS — Sand. — A  reservation  in  a  deed  of  the  "coal 
and  other  minerals"  indicates  substances  which  have  a  value  of 
their  own,  apart  from  the  remainder  of  the  land,  sufficient  to  induce 
the  expense  and  labor  of  severance  for  their  own  sake,  but  does  not 
include  common  mixed  sand.  (Pa.  St.)  Hendler  v.  Lehigh  Valley 
E.  E.  Co.,  1005. 

7.  MINEBAIjS — Sand. — A  vein  of  pure  white  quartz  sand,  valu- 
able for  making  glass,  or  other  special  use,  is  within  a  reservation 
of  the  "minerals"  in  a  deed  but  common  mixed  sand,  merely  worth 
digging  and  removing  as  material  for  grading  purposes,  is  not  within 
such  reservation.     (Pa.  St.)    Hendler  v.  Lehigh  Valley  E.  E.  Co.,  1005. 

See  Frauds,  Statute  of. 

MOETGAGES. 

1.  MORTGAGE  NOTES — ^Assignment  Carries  Security. — ^Where 
two  notes  are  executed  to  two  persons  individually,  but  are  secured 
by  a  mortgage  executed  to  them  jointly,  the  transfer  of  one  of  the 
notes  by  the  payee's  executor  carries  the  proportionate  part  of  the 
original  debt,  and,  pro  tanto,  the  mortgage  security  incident  thereto. 
(Neb.)     Guthrie  v.  Treat,  718. 

2.  MORTGAGE  FORECLOSURE  as  Bar  to  Action  on  Note. — If 
a  decree  foreclosing  a  mortgage  is  reversed  on  appeal,  whereupon 
the  plaintiff  dismisses  his  suit,  such  proceedings  are  not  a  bar  to  an 
action  at  law  on  the  indebtedness.     (Neb.)     Kendall  v.  Selby,  697. 

3.  MORTGAGE  FORECLOSURE — Joinder  of  Plaintiffs. — Where 
a  note  is  executed  to  A,  and  another  one  to  B,  and  a  mortgage  is 
at  the  same  time  executed  to  them  jointly,  they  should  be  joined 
as  plaintiffs  in  an  action  to  foreclose  the  mortgage.  (Neb.)  Guthrie 
V.  Treat,  718. 

4.  MORTGAGE  FORECLOSURE — Executors.  — An  Allegation  in  a 
petition  for  foreclosure  that  the  executors  of  the  payee  of  the  note 
secured,  by  virtue  of  the  authority  in  them  vested,  assigned  the 
note  to  the  plaintiff  for  a  full  and  valuable  consideration,  is  a  suffi- 
cient allegation  of  a  legal  sale,  and  raises  the  presumption  that 
all  steps  necessary  to  invest  the  executors  with  power  to  sell  have 
been  taken.     (Neb.)     Guthrie  v.  Treat,  718. 

See  Bills  and  Notes,  1-8;  Chattel  Mortgages. 

Note. 

Mortgages,  inadequacy  of  price  as  a  ground  for  setting  aside  sales 

under,  57,  58. 
powers  of  sale,  deficiency  after  sale  under,  actions  for,  54,  55. 
powers  of  sale,  duty  of  mortgagee  in  exercising,  52,  53. 
powers  of  sale,  sales  en  masse,  when  not  authorized  by,  53. 
powers  of  sale,  sales  under  for  an  inadequate  price,  53,  54. 
powers  of  sale,  sales  under  to  the  mortgagee,  whether  mast  be 

for  an  adequate  price,  54. 
powers  of  sale,  unfairness  in  exercising,  53. 
powers  of  sale,  vacating  ssJe  under  for  inadequacy  of  price,  53- 

57. 
powers  of  sale,  validity  of  stipulation  for,  52. 
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MUNICIPAL  COEPOEATIONS. 

Ejectment  to  Recover  Street. 

1.  PUBLIC  STEEET— Ejectment.— The  Owner  of  the  Soil  in  a 

public  street  may  maintain  ejectment  against  one  wrongfully  appro- 
priating a  portion  of  it.  and  recover  the  land  subject  to  the  public 
easement.     (N.  J,  L.)     Bork  v.  United  New  Jersey  B.  R.  etc.  Co.,  808. 

2.  PUBLIC  STREET— Ejectment  Against  Railway.— The  laying  of 
a  steam  railway  in  a  public  street,  unless  supported  by  legislative 
authority,  is  a  wrongful  appropriation  of  a  portion  of  the  highway 
to  a  purpose  foreign  to  the  easement,  so  that  the  owner  of  the  soil 
may  bring  ejectment  against  the  railroad  company.  (N.  J.  L.)  Bork 
V.  United  New  Jersey  R.  R.  etc.  Co.,  808. 

Coasting  in  Streets. 

3.  MUNICIPAL  CORPORATION— Coasting  in  Streets. — A  city 
la  not  liable  for  failing  to  prevent  coastinjj  in  its  streets  to  one  with 
whom  a  sled  collides.     (Ky.)     Dudley  v.  City  of  Flemingsburg,  253. 

Bicycle  Riding  in  Streets. 

4.  NEGLIGENCE — Inference  from  Accident. — Negligence  on  the 
part  of  defendant  is  not  inferred  from  the  fact  that  a  child  is  in- 
jured on  a  public  street  in  a  collision  between  such  child  and  the 
defendant  on  his  bicycle.  In  such  case  the  defendant's  negligence 
must  be  proved.     (Mo.)     Lee  v.  Jones,  596. 

5.  NEGLIGENCE — Inference  from  Injury  to  Child — Burden  of 
Proof. — The  fact  that  in  a  collision  between  a  child  on  foot  and  a 
man  on  a  bicycle  the  child  is  injured  does  not  shift  the  burden  of 
proof  from  the  child  to  the  man,  to  show  which,  if  either,  was  guilty 
of  negligence,  and  to  blame  for  the  accident.  (Mo.)  Lee  v.  Jones, 
596. 

6.  NEGLIGENCE — Contributory — Children. — ^If  an  injury  to  a 
child  in  a  collision  with  a  bicycle  is  due  alone  to  the  act  of  the 
child,  the  question  of  whether  a  child  nine  years  old  is  to  be  held 
responsible  as  for  contributory  negligence  cannot  be  considered.  (Mo.) 
Lee  V.  Jones,  596. 

Ultra  Vires  Water  Contracts. 

7.  IVrUNICIPAL  CORPORATIONS— Contract  Ultra  Vires.— A 
municipal  corporation  has  no  general  or  implied  power  to  bind  itself 
by  contract  to  levy  a  certain  annual  tax  forever  for  the  use  of  a 
water  company,  agreeing  to  supply  the  city  with  water.  Such  a 
contract  is  ultra  vires.  (Md.)  Westminster  Water  Co.  v.  Mayor  etc., 
424. 

8.  MUNICIPAL  CORPORATIONS— Ultra  Vires  Water  Contract. 
A  contract  by  a  municipal  corporation  to  bind  itself  to  levy  an  an- 
nual tax  forever,  for  the  use  of  a  water  company  agreeing  to  supply 
the  city  with  water  is  ultra  vires  and  void,  and  cannot  be  sustained 
on  the  ground  that  it  continues  in  force  only  during  the  corporate 
life  of  such  water  company.  (Md.)  Westminster  Water  Co.  v.  Mayor 
etc.,  424. 

9.  MUNICIPAL  CORPORATIONS— Ultra  Vires  Water  Contract. 
A  municipal  corporation  has  no  power,  under  a  statute  authorizing 
it  to  levy  annually  a  tax  not  exceeding  five  cents  on  the  one  hun- 
dred dollars  of  assessed  property,  to  contract  to  pay  a  water  com- 
pany for  a  water  supply    an  annual  sum  forever  equal  to  the  tax 
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it  is  thus  authorized  to  levy.  Such  contract  is  ultra  vires  and  void 
on  the  ground  that  it  provides  for  a  perpetual  tax,  and  that  it  fixes 
a  basis  for  determining  the  compensation,  which  may,  by  changing 
circumstances,  exceed  the  power  of  the  municipality,  or  become  un- 
reasonable.    (Md.)     Westminster  Water  Co.  v.  Mayor  etc.,  424. 

10.  MUNICIPAL  COEPOEATIONS— Ultra  Vires  Water  Contract. 
Mandamus  will  not  lie  to  compel  the  levy  of  a  tax  to  pay  the  con- 
tract price,  for  water  furnished  a  municipal  corporation,  under  an 
Hltra  vires  contract  made  with  it.  (Md.)  Westminster  Water  Co.  v. 
Mayor  etc.,  424. 

Indebtedness  and  Expenses. 

11.  MUNICIPAL  COEPOEATIONS— Municipal  Indebtedness- 
Governmental  Expenses. — In  the  absence  of  express  authority,  a 
municipality  has  no  power  to  make  the  interest  on  its  bonds  and 
accounts  an  item  of  yearly  expenditure  for  governmental  purposes, 
and  such  item  of  interest  constitutes  an  excess  over  necessary  current 
expenditures.  Hence,  the  municipality  has  no  right  to  estimate  such 
interest  as  a  governmental  expense  and  to  appropriate  the  amount 
thereof,  so  as  to  defeat  municipal  creditors  in  their  effort  to  subject 
any  excess  over  necessary  municipal  expenditures  to  the  satisfaction 
of  their  demands.     (Ala.)     Mayor  etc.  of  Anniston  v.  Hurt,  45. 

Mandamus  by  Creditors. 

12.  MUNICIPAL  COEPOEATIONS  —  Mandamus. — A  judgment 
creditor  of  a  municipal  corporation  may,  by  mandamus,  subject  any 
surplus  revenue  of  the  municipality  to  the  payment  of  his  judgment. 
(Ala.)     Mayor  etc.  of  Anniston  v.  Hurt,  45. 

Corrupt  Action  of  Officers  in  Making  Public  Improvements. 

13.  OFFICEES — Conspiracy  to  Defraud— Liability  to  Individual. 

If  members  of  a  board  of  local  improvements  and  a  contractor,  for 
the  purpose  of  profiting  the  latter  or  injuring  the  owner  of  property 
specially  assessed,  or  from  other  corrupt  or  malicious  motive,  enter 
into  and  carry  out  a  conspiracy  whereby  another  and  different  im- 
provement of  an  inferior  character  from  the  one  specified  in  the  or- 
dinance and  contract  is  substituted  for  the  one  so  specified,  the  con- 
spirators are  personally  liable  to  such  owner  for  damages  sustained 
by  him,  by  reason  of  the  fact  that  his  property  does  not  obtain  the 
benefit  from  the  substituted  improvement  that  it  would  have  ob- 
tained from  the  improvement  for  which  it  was  specially  assessed. 
(lU.)     Gage  V.  Springer,  191. 

14.  OFFICEES — Improvement  of  Streets — Liability  to  Individual. 
If  the  duty  to  repair  or  improve  a  street  is  an  imperative  one,  and 
one  in  which  an  individual  has  a  peculiar  private  interest  as  distin- 
guished from  that  which  he  has  in  common  with  other  members  of 
the  community,  an  officer  who  corruptly  refuses  to  perform  the  duty 
so  enjoined  upon  him  must  make  good  to  the  individual  any  special 
loss  or  damage  that  he  may  have  sustained  through  such  refusal. 
(111.)     Gage  V.  Springer,  191. 

15.  OFFICEES — Liability  to  Individual  for  Corrupt  Exercise  of 
Duty.— Members  of  a  board  of  local  improvements  not  only  owe  a 
duty  of  a  special  nature  to  a  property  owner  specially  assessed  for 
an  improvement,  but  the  substitution  by  them  of  an  improvement  of 
a  different  and  inferior  character  from  that  to  which  the  property 
owner  is  entitled,  and  for  which  he  has  paid,  visits  an  injury  upon 
him  of  a  kind  not  sustained  by  the  general  public,  and  entitles  him 

*to  bring  an  action  against  such  officers  to  recover  the  damages  thus 
sustained.     (HI.)     Gage  v.  Springer,  191. 
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16.  OFFICERS — Liability  for  Special  Damage  to  Individual. — The 

right  of  a  property  owner  specially  assessed  for  a  street  improvement 
to  bring  a  personal  action  against  the  improvement  officers  for  con- 
structing and  accepting  an  improvement  inferior  to  the  one  con- 
tracted for  by  ordinance,  is  not  barred  by  the  fact  that  he  might 
have  enforced  compliance  with  the  ordinance  by  mandamus,  or  inter- 
posed objection  on  application  for  sale  of  the  property  to  pay  the 
special  assessment.     (111.)     Gage  v.  Springer,  191. 

LiabiUty  for  Acts  of  Officers. 

17.  MUNICIPAL  CORPORATIONS— Torts  of  Independent  Boards. 
A  municipal  corporation  is  not  liable  for  the  torts  of  an  independent 
board,  constituted  by  the  charter  or  by  general  law  to  perform  some 
public  service  from  which  the  municipality  derives  no  special  advan- 
•^age  in  its  corporate  capacity,  even  though  the  duties  imposed  on 
such  board  might  have  been  imposed  upon  the  municipality,  and 
its  members  are  appointed  by  the  municipal  government  under  the 
provisions  of  the  charter  or  law.     (Neb.)     Murray  v.  Omaha,  702. 

18.  MUNICIPAL  CORPORATION— Ratification  of  Torts.— A  mu- 
nicipal corporation  cannot  be  held  liable  for  the  acts  of  an  independ- 
ent board  on  the  ground  that  it  has  ratified  and  adopted  them,  when 
the  matters  in  question  are  not  within  the  scope  of  the  authority 
of  the  general  municipal  officers,  but  are  confided  by  statute  to  the 
board.     (Neb.)     Murray  v.  Omaha,  702. 

Destruction  of  Buildings. 

19.  MUNICIPAL  CORPORATION— Destruction  of  Buildings.— A 

city  is  not  liable  for  the  tearing  down  of  frame  buildings  condemned 
as  nuisances  by  a  board  for  the  inspection  of  buildings,  when  such 
board  is  created  by  statute  and  derives  its  powers  from  the  state 
and  not  from  the  city.     (Neb.)     Murray  v.  Omaha,  702. 

Removal  of  Shade  Trees. 

20.  NUISANCE — Shade  Trees  in  Street — ^Removal. — Shade  trees 
in  a  street  are  not  a  nuisance  per  se,  and  only  become  so  when  they 
obstruct  or  interfere  with  the  use  of  the  street.  A  municipality  has 
no  authority,  under  its  general  power  to  pave  streets  or  abate  nui- 
sances, to  declare  such  shade  trees  a  nuisance  and  remove  them, 
unless  they  obstruct  travel  or  cause  some  other  injury.  (Md.)  Mayor 
of  Frostburg  v.  Wineland,  399. 

21.  MUNICIPAL  CORPORATIONS— Destruction  of  Private  Prop- 
erty— Injunction.— A  municipality,  in  regrading  or  repaving  a  street, 
cannot  arbitrarily  and  unnecessarily  destroy  private  property,  such 
as  shade  trees  growing  in  the  street,  not  constituting  a  nuisance,  and 
if  it  undertakes  to  do  such  an  act,  it  is  within  the  corrective  power 
of  a  court  of  equity,  and  may  be  enjoined.  (Md.)  Mayor  of  Frost- 
burg V.  Wineland,  399. 

Liahility  for  Acts  of  Independent  Contractor^ 

22.  MUNICIPAL  CORPORATION— Liability  of.— lYhere  a  mu- 
nicipal corporation  contracts  for  the  making  of  a  public  improvement 
under  the  supervision  of  its  own  engineer  or  other  proper  officer  and 
subject  to  his  orders,  it  is  liable  for  damages  caused  by  the  negli- 
gence of  an  independent  contractor,  the  principle  of  respondeat  su- 
perior being  applicable.     (111.)     Chicago  v.  Murdock,  221. 

23.  A  MUNICIPAL  CORPORATION  is  Answerable  for  the  Acts 
of  an  Independent  Contractor  where  the  contract  requires  the  per-  * 
formance   of  work  intrinsically   dangerous.     (111.)     Chicago  v.   Mur- 
dock, 221. 
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24.  A  MUNICIPAIi  CORPOEATION  is  AnsweraMe  for  the  Work 

of  an  Independent  Contractor  where  it  does  work  pursuant  to  a  spe- 
cial franchise  or  charter  power.     (111.)     Chicago  v.  Murdoek,  223. 

Use  of  Dynamite. 

25.  MUNICIPAL  COEPOEATIONS— LiabiUty  for  Permitting  In- 
trinsically Dangerous  Use  of  Explosives.— Where  a  contract  between 
a  municipal  corporation  and  a  contractor  provides  that  dynamite 
shall  not  be  used,  it  is  the  duty  of  the  municipal  corporation  to  see 
that  its  contract  is  carried  out,  and  where  its  officers  under  whose  di- 
rection the  work  is  done,  and  who  by  the  terms  of  the  contract  are  en- 
titled to  control,  permit  the  use  of  dynamite,  the  city  is  answerable 
to  property  holders  whose  property  is  injured  thereby.  (111.)  Chicago 
V.  Murdoek,  221. 

26.  MUNICIPAL  CORPOEATIONS— Instructions  as  to  the  Lia- 
bility of  for  the  Use  of  Dynamite.— The  use  of  dynamite  in  a  popu- 
lous city  is  inherently  dangerous,  however  skillfully  handled,  and 
a^i  instruction  which  so  states  and  further  declares  that  if  the  jury 
believe  that  the  defendant  municipal  corporation  caused  a  tunnel  to 
be  constructed  for  the  use  of  the  city  and  as  a  part  of  its  water  sys- 
tem in  the  vicinity  of  plaintiff's  property,  and  that  dynamite  was 
used  in  the  excavation  of  the  tunnel,  whereby  injury  was  caused  to 
a  building  of  the  plaintiff,  then  that  the  jury  should  find  for  the 
plaintiff  and  assess  the  damages,  is  not  erroneous.  (111.)  Chicago  v. 
Murdoek,  221. 

27.  MUNICIPAL  COEPORATION— Waiver  by  of  Restriction  in 
the  Mode  of  Doing  Work.— Where  the  contract  provides  that  no 
dynamite  shall  be  used,  but  also  gives  the  commissioner  of  public 
works  the  immediate  direction  and  superintendence  of  the  work,  and 
he  knows  of,  and  does  not  object  to,  the  use  of  dynamite,  the  munici- 
pality must  be  regarded  as  waiving  the  restriction  in  its  contract, 
and  hence  may  be  held  answerable  for  the  negligence  of  the  con- 
tractor in  using  dynamite.     (111.)     Chicago  v.  Murdoek,  221. 

See  Constitutional  Law,  4-8. 
Note. 
Municipal  Corporations,  acts  of  officers  of,  when  judicial,  259. 

boulevards,  duties  of  respecting,  270,  271. 

difference  between  duties  of  which  are  governmental  and  those 
which  are  quasi  private,  259. 

liability  of  for  acts  of  their  officers,  260. 

liability  of  for  injuries  to  bicyclists,  268,  269. 

liability  of,  whether  may  exceed  because  of  their  special  privi- 
leges,  259. 

streets,  absence  of  guard  rails,  barriers,  etc.,  liability  for,  286. 

streets,  all  portions  of,  whether  must  be  cared  for,  271,  272. 

streets,  are  not  insurers  against  accidents  on,  264. 

streets,  bicyclists,  care  required  of  while  using,  275. 

streets,  bicyclists,  rights  of  in,  268. 

streets,  blind  horses,  care  which  drivers  of  must  exercise  in  using, 
27-6. 

streets,  blind  persons,  care  which  must  exercise  in  using,  276. 

streets,  building  materials  in,  liability  for,  289. 

streets,  car  tracks  of  street  railways  in,  liability  for  dangerous, 
290,  291. 

streets,  care  and  maintenance  of,  whether  a  municipal  duty,  261. 

streets,  care  of  as  dependent  on  the  frequency  of  the  use  of  the 
street,  26. 
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Municipal  Corporations,  streets,  care  of,  whether  dependent  on  the 

topography  of  the  street,  266. 
streets,  care  required  of  pedestrians  in,  274. 

streets,  care  required  of  when  street  is  used  as  a  boulevard,  270. 
streets,  care  to  be  exercised  along  the  sides  of,  271. 
streets,  care  which  must  be  exercised  respecting,  263-265. 
streets,  dangerous  appliances  or  machines  in,  liability  for  injuries 

due  to,  293. 
streets,  defects  in,  when  deemed  the  proximate  cause  of  an  in- 
jury, 279. 
streets,  duty  of  in  respect  to,  whether  and  how  modified  by  to- 
pography, 265. 
streets,  duty  of  to  guard  excavations  in,  273,  274. 
streets,  duty  of  to  keep  in  repair  is  not  limited  to  the  traveled 

portion,  293. 
streets,  duty  of  to  replace  warning  signals  improperly  removed, 

274. 
streets,  duty  to  furnish  reasonably  safe,  ii58. 
streetrf,  duty  to  r^air  defects  in,  263. 
streets,  electric  wires  in,  liability  for,  289,  290. 
streets,  latent  defects  in  culverts  and  catch  basins,  liability  for, 

285. 
streets,  liability  for  defects  in,  denial  of  because  they  were  not 

the  proximate   cause   of   an  injury,   279,   280. 
streets,   liability  for   condition   of  is  not  impaired  by   contracts 

with  private  persons,  263. 
streets,    liability    for    neglecting    to    perform    duties    respecting 

grounds   for,    259,    260. 
streets,   liability  for  not  keeping  in  repair,  lack  of  funds  does 

aot  destroy,  264. 
streets,  liability  for  unguarded,  263. 
streets,  liability  of  in  the  portion  of  a  street  railways  should 

keep  in  repair,  264. 
streets,  lighting  of,  liability  for  omittin,^,  272. 
streets,  mud  and  water  in,  liability  for  injuries  due  to,  293, 
streets,  negligence,  contributory  in  using  defective,  279,  280. 
streets,   negligence   in  maintaining,   cases   denying  liability  for, 

262. 
streets,  negligence  in  maintaining,  liability  for,  260. 
streets,  negligence  in  using  defective,  278. 
streets,  negligence  of  driver  in,  when  not  imputable  to  his  guests, 

275. 
streets,  negligence,  whether  imputable  to  person  using  defective, 

277. 
streets,  notice  of  defects  in  given  to  officers  of,  282. 
streets,  notice  of  defects  in,  imputing  from  lapse  of  time,  282, 

283. 
streets,  notice  of  defects  in  what  constitutes,  281. 
streets,  notice  of  defects  in,  when  essential  to  liability,  280,  281. 
streets,  notice  of  defects  in,  when  implied,  273. 
obstructions  and  excavations  in,  care  required  with  respect  to, 

273,    287. 
streets,  obstructions  in,  what  may  be  tolerated,  283,  284,  288,  289. 
streets,    obstructions   outside    of    or    near,    liability   for    injuries 

due  to,   294. 
streets,  pedestrians,  liability  of  to  for  defects  in,  269,  270. 
streets,  pedestrians,  right  to  cross  any  place,  277. 
streets,  plans  of,  when  liable  for  defects  in,  266. 
streets,  poles,  stakes,  hydrants,  and  other  obstructions  in,  288. 
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Municipal  Corporations,  streets,  railings   and  other  safeguards,  lia- 
bility for  not  keeping  in  repair,  272. 
streets,  rights  of  the  public  to  assume  the  safety  of,  277. 
streets,  ruts,  depressions,  or  excavations  in,  liability  for,  287. 
streets,  snow  and  ice  in,  liability  for  injuries  due  to,  291,  292. 
streets,  storage  of  vehicles  in,  liability  for  injuries  due  to,  294. 
streets,  uses  for  which  must  be  kept  reasonably  safe,  267, 
streets,  vehicles  for  which  must  be  made  suflacient,  267. 

NAVIGABLE  WATEES. 
Dams  and  Logging. 

1.  NAVIGABLE  STREAMS — Dams — Logging. — As  between  the 
owner  of  a  power  plant  and  the  owner  of  logs,  the  former  may 
maintain  a  dam  in  a  floatable  stream  if  he  provides  adequate  means 
for  the  passage  of  logs,  and  the  latter  may  float  and  drive  his  logs 
if  he  uses  such  means  of  passage,  and  thus  avoids  injury  to  the  dam. 
Each  is  entitled  to  a  reasonable  use  of  the  stream,  with  due  regard 
to  the  rights  and  necessities  of  the  other.  (Minn.)  Crookston  etc. 
Co.  V.  Sprague,  525. 

2.  NAVIGABLE  STBEAM — ^Injury  to  Dam  from  Logs.— If  a 
stream  is  used  for  floating  logs,  one  who  constructs  a  dam  therein 
should  make  a  proper  provision  for  their  passage,  otherwise  he  can- 
not recover  damages  from  the  owner  of  logs  who  drives  them  over 
the  dam  to  its  injury.     (Minn.)     Crookston  etc.  Co.  v.  Sprague,  525. 

Littoral  Proprietors. 

3.  TIDE  LANDS — Rights  of  Littoral  Proprietor. — Although  the 
absolute  title  to  tide  lands  is  in  the  state,  this  does  not  deprive  the 
littoral  proprietor  of  his  right  to  access  from  his  own  land  to  the 
ocean  as  against  a  stranger.  (Cal.)  San  Francisco  Sav.  Union  v. 
R.  G.  R.  Petroleum  etc.  Co.,  72. 

4.  TIDE  LANDS — Rights  of  Littoral  Proprietor — Abatement  of 
Nuisance. — A  littoral  proprietor,  like  a  riparian  proprietor,  has  a 
right  to  the  water  frontage  belonging  by  nature  to  his  land,  al- 
though the  only  practical  advantage  of  it  may  consist  in  the  access 
thereby  afforded  him  to  the  water  for  the  purpose  of  using  the  right 
of  navigation.  Hence  such  littoral  proprietor  can  maintain  an  ac- 
tion to  abate  obstructions  placed  in  front  of  his  land  by  a  stranger 
below  the  ordinary  high-water  mark.  (Cal.)  San  Francisco  Sav. 
Union  v.  R.  G.  R.  Petroleum  etc.  Co.,  72. 

5.  TIDE  LAin)S — Bights  of  Littoral  Proprietors — Jurisdiction  of 
Secretary  of  War  to  Interfere  with. — The  Secretary  of  War  has  no 
jurisdiction  to  grant  rights  to  lands  owned  by  the  state,  nor  can 
he  deprive  a  littoral  proprietor  of  his  property  and  rights  by  au- 
thorizing a  stranger  to  take  them.  (Cal.)  San  Francisco  Sav.  Union 
V.  B.  G.  B.  Petroleum  etc.  Co.,  72. 

NEGLIGENCE. 

1.  NEGLIGENCE  cannot  be  Presumed  where  there  Is  Nothing 
Done  Out  of  the  Usual  Course  of  Business,  unless  that  course  is  in 
itself  improper,  and  where  the  injury  suffered  can  be  accounted  for 
as  readily  on  the  hypothesis  of  pure  accident  and  absence  of  negli- 
gence as  upon  the  ground  of  accident.  (HI.)  Chicago  etc.  R.  R.  Co. 
V.  Reilly,  243. 

2.  ACCIDENT,  What  Deemed  to  be  a. — Where  an  event  takes 
place,  the  real  cause  of  which  cannot  be  traced,  or,  at  least,  is  not 
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apparent,  it  ordinarily  belongs  to  that  class  of  occurrences  which  are 
designated  as  purely  accidental.  (111.)  Chicago  etc.  E.  E.  Co.  v. 
Eeilly,  243. 

3.  ACCIDENT,  Liability  for.— If  the  injury  sustained  is  the  re- 
sult of  a  pure  accident,  the  plaintiff  cannot  recover  therefor.  (111.) 
Chicago  etc.  E.  E.  Co.  v.  Eeilly,  243. 

4.  THE  QUESTION  OF  NEGLIGENCE  is  One  of  Law  for  the 
Court  Only  where  the  facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  or,  in  other  words,  the  case 
should  not  be  withdrawn  from  the  jury  unless  the  conclusion  fol- 
lows, as  a  matter  of  law,  that  no  recovery  can  be  had  upon  any 
view  which  can  properly  be  given  to  the  facts  the  evidence  tends 
to  establish.     (Penne.)     Szymanski  v.  Blumenthal,  132. 

See  Death;  Eailroads. 

NEGOTIABLE  INSTEXTMENTS. 

See  Bills  and  Notes. 
Note. 
Negotiable  Instruments,  stolen,  title  of  bona  fide  purchaser  of,  983-987. 

Notice  of  defects  in  public  streets,  given  to  an  officer,  when  imputed 

to  the  municipality,  282. 
of  defects  in  public  streets,  imputed  to  municipality,  from  lapse 

of  time,   282,   283. 
of  defects  in  public  streets,  what  constitutes,  281. 
of  defects  in  public  streets,  when  essential  to   the  liability  of 

municipal  corporations,  280,  281. 

NUISANCE. 
See  Municipal  Corporations. 
Note. 

Obtaining  Money  Under  False  Pretenses,  good  character  of  the  ac- 
cused, evidence  in  prosecution  for,  902. 

OFFICEES. 

1.  OFFICERS — Liability  to  Individual — Special  Injury. — The 
failure  of  a  public  officer  to  perform  a  public  duty  can  constitute  an 
individual  wrong  only  when  some  person  can  show  that  in  the  public 
duty  was  involved  also  a  duty  to  himself  as  an  individual,  and  that 
he  has  suffered  a  special  and  peculiar  injury  by  reason  of  its  nonper- 
formance.    (111.)     Gage  V.  Springer,  191. 

2.  OFFICEES — Breach  of  Duty — Private  Liability. — No  private 
action  will  lie  for  damages  of  the  same  kind  as  those  sustained  by  the 
general  public  through  a  breach  of  public  duty  by  a  public  officer, 
although  the  plaintiff  may  be  damaged  in  a  much  greater  degree  than 
any  other  person,  but  the  fact  that  many  others  sustain  an  injury  of 
exactly  like  kind  is  not  a  bar  to  such  individual  action.  (111.)  Gage 
V.  Springer,  191. 

See  Municipal  Corporations,  13-16. 
Note. 

Official  Bonds,  duration  of  liability  of  sureties  on,  cannot  be  prolonged 
for  an  unreasonable  time  though  the  bond  purports   to  be 
until  a  successor  is  elected  and  qualifies,  936. 
duration  of  liability  of  sureties  on  the  bond  of  a  deputy,  939,  940. 
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Official  Bonds,   duration  of  liability  of  sureties  on,  when  continues 

after  the  expiration  of  the  term,  940. 
duration  of  liability  of  sureties  on,  where  the  bond  contains  gen- 
eral and  specific  clauses,  935. 
duration  of  liability  of  sureties  on,  where  the  bond  purports  to 

be  during  the  continuance  in  oflBce,   935. 
duration  of  liability  of  sureties  on,  where  the  bond  purports  to 

be  until  a  successor  is  appointed,  935. 
duration  of  liability  of  sureties  on,  where  the  bond  purports  to 

be  while  the  principal  holds  office,  939. 
duration  of  liability  of  sureties  on,  where  the  legislature  extends 

the  term  of  office,  936. 
duration  of  liability  of  sureties  on,  where  the  term  is  fixed,  933. 
duration  of  liability  of  sureties  on,  where  the  term  is  fixed,  but 

the  bond   is  indefinite,   933,   934. 
duration  of  liability  of  sureties  on,  where  the  term  is  indefinite, 

941. 
liability  of  sureties  on,  for  defaults  in  a  new  term,  936-939. 
liability  of  sureties  on,  when  restricted  to  the  present  term,  933. 
liability  of  sureties  on,  where  an  officer  holds  over,  933,  935. 
officer  holding  over,  liability  of  sureties  of,  936-939. 

PARENT  AND  CHILD. 

1.  PARENT    AND    CHILD — Damages    for    Injury   to    Child. — A 

parent  is  not  entitled  to  recover  vindictive  or  punitive  damages  for 
personal  injuries  received  by  his  or  her  minor  child.  Compensatory 
damages  is  the  largest  measure  of  recovery.  (Ala.)  Bube  v.  Bir- 
mingham Ry.  etc.  Co.,  33. 

2.  PARENT  AND  CHILD— Damages  for  Injury  to  Child— Mental 
Suffering. — A  parent  is  not  entitled  to  recover  damages  for  mental 
suffering  on  account  of  personal  injury  received  by  his  or  her  minor 
child.     (Ala.)     Bube  v.  Birmingham  Ey.  etc.  Co.,  33. 

PARTIES. 

PARTIES— Loss  of  Interest  Pending  Suit.— One  person  may 
be  under  a  duty  to  continue  the  prosecution  of  a  suit  for  the  benefit 
of  another,  although  pending  the  suit  his  beneficial  interest  in  the 
subject  matter  ceases  to  such  an  extent  that  it  would  not  be  deemed 
an  asset  belonging  to  him.  (Fla.)  Camp  v.  First  Nat.  Bank  of 
Ocala,  173. 

PARTITION. 

PARTITION  OF  PROPERTY  Which  has  been  Subjected  to  a 
Foreclosure  Sale. — One  tenant  in  common  may  maintain  a  suit  for  par- 
tition against  another,  though  the  latter  has  redeemed  the  property 
and  the  former  has  not  paid  his  share  of  the  cost  of  doing  so.  (Mich.) 
Wettlaufer  v.  Ames,  449. 

PARTNERSHIP. 

ONE  PARTNER  may  Maintain  an  Action  Against  Another  for 
failing  to  comply  with  the  partnership  agreement.  (N.  C.)  Owen 
V.  Merouey,  952. 

Note. 

Perjury,  good  character  of  the  accused,  evidence  of,  in  prosecutions 

for,  902. 
judgment  of  acquittal  in  a  cause  where  it  is  alleged  to  have  been 

committed,  admissibility  of,  as  evidence,  29. 
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PHYSICIANS  AND   SUEGEONS. 
Use  of  X-Rays. 

1.  PHYSICIANS— Malpractice.— In  the  Use  of  X-Rays  by  physi- 
cians to  locate  a  foreign  substance  in  the  lungs  of  a  patient,  the 
rule  applicable  to  the  care  and  skill  required  of  them  toward  patients 
in  other  cases  applies — that  is,  they  are  held  to  ordinary  care  and 
prudence.     (Minn,)     Henslin  v.  Wheaton,  504. 

2.  PHYSICIANS — Malpractice  in  Use  of  X-Eays— Testimony,— 
A  physician  who  uses  X-rays  to  locate  a  foreign  substance  in  the 
lungs  of  a  patient,  and  not  to  treat  any  disease  or  ailment,  is  not 
entitled  to  have  his  skill  and  care  in  so  doing  determined  by  physi- 
cians of  his  own  school.  His  negligence  and  unskillfulness  may  be 
testified  to  by  an  electrical  expert  who  is  not  a  physician.  (Minn,) 
Henslin  v.  Wheaton,  504. 

Magnetic  Healers. 

3.  MAGNETIC  HEALEBS — Negligence — Proof  of.— In  order  to 
enable  a  person  to  recover  for  injuries  due  to  unskillful  and  negligent 
treatment  by  one  holding  himself  out  as  a  "magnetic  healer,"  claim- 
ing and  pretending  to  heal  all  mental  and  physical  ailments  and 
diseases  through  some  power  possessed  by,  and  peculiar  to,  hiinself 
alone,  it  is  not  necessary  for  the  injured  person  to  show  that  the 
kind  and  manner  of  treatment  used  was  not  proper  or  usual  in 
magnetic  healing.     (Mo,)     Longan  v,  "Weltmer,  573. 

4.  MAGNETIC  HEALEBS — Negligence — Evidence. — To  enable  a 
person  to  recover  for  injuries  due  to  unskillful  and  negligent  treat- 
ment of  an  ailment  or  disease  by  one  holding  himself  out  as  a  mag- 
netic healer,  it  is  not  necessary  that  the  injured  person  prove  that 
such  "healer"  was,  or  claimed  to  be,  a  practicing  physician.  (Mo,) 
Longan  v,  Weltmer,  573. 

5.  MAGNETIC  HEAUiSS — ^Negligence. — A  "magnetic  healer" 
is  liable  for  all  damages  suffered  by  another  as  the  proximate  result 
of  his  negligence,  carelessness  or  want  of  ordinary  care  in  the  treat- 
ment of  an  ailment  or  disease  which  he  undertakes  to  cure.  (Mo.) 
Longan  v.  Weltmer,  573. 

6.  MAGNETIC  HEALEBS — ^Evidence  of  Negligence. — Practicing 
physicians  who  do  not  pretend  to  know  anything  about  the  practice 
of  magnetic  healing  are  competent,  from  education  and  experience, 
to  testify  whether  the  treatment  received  by  the  complaining  person 
from  a  magnetic  healer  was  proper  in  any  case,  and  especially  to  one 
in  the  condition  of  the  complainant.     (Mo.)     Longan  v.  Weltmer,  573. 

PLEADING. 

1.  PLEADING. — ^A  Declaration  Should  Place  the  Defendant  upon 
Notice  of  the  claims  he  will  be  required  to  meet.  (Fla.)  Camp  v. 
First  Nat.  Bank  of  Ocala,  173. 

2.  PLEADING. — A  Plaintiff  is  Confined  Strictly  to  a  Recovery 
upon  the  cause  of  action  declared  on.  (Fla,)  Camp  v.  First  Nat. 
Bank  of  Ocala,  173. 

3.  A  PLEADING  Is  to  be  Construed  Most  Strongly  against  the 
pleader,     (Fla,)     Herrin  v.  Brown,  182. 

4.  THE  PLEADINGS  of  a  Corporation  may  be  Verified,  under  the 
statutes  of  North  Carolina,  by  a  managing  or  local  agent  thereof. 
(N.  C.)     Godwin  v.  Telephone  Co.,  941. 
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5.  PLEADING. — A  Statute  of  a  Sister  State  need  not  be  set  out 
in  haec  verba;  it  may  be  pleaded  according  to  its  efEect.  (Ky.) 
Montgomery  v.  Consolidated  etc.  Co.,  302. 

PLEDGE. 

See  Bonds. 

POLICE  POWEE. 

See  Constitutional  Law. 

POWER  OF  APPOINTMENT. 

In  General. 

1.  POWER  OF  APPOINTMENT— Will,  When  not  Deemed  in  Exe- 
cution of.— When,  by  a  will,  a  bequest  was  made  to  B,  to  be  held 
in  trust  for  A  during  his  natural  life,  and  on  his  death  to  be  dis- 
posed of  in  such  manner  as  A  should  by  his  last  will  or  by  any 
other  writing  direct,  a  will  subsequently  made  by  A  in  which  he 
disposes  of  all  his  estate,  real  and  personal,  wheresoever  situated, 
cannot  be  construed  to  be  an  execution  of  tne  power  of  appointment, 
in  the  absence  of  some  statute  changing  the  common-law  rule  upon 
this  subject.     (Penne.)     Lane  v.  Lane,  122. 

2.  POWER  OF  APPOINTMENT— Writing,  When  not  Deemed  to 
be  in  Execution  of. — If  a  writing  which  does  not  refer  to,  nor  pur- 
port to  be  in  execution  of,  a  power  of  appointment  may  have  some 
operation,  if  limited  to  the  property  of  the  writer,  it  will  not  be 
deemed  to  be  in  execution  of  such  power.  (Penne.)  Lane  v.  Lane, 
122. 

Conflict  of  Laws. 

3.  POWERS  OF  APPOINTMENT— Conflict  of  Laws  Respecting. 

Where  a  donor  of  a  powor  was,  and  the  trustee  under  his  will  is, 
a  resident  of  Delaware,  but  the  person  who  is  given  a  power  of  ap- 
pointment under  the  will  resides  in  Pennsylvania,  the  question  ap 
to  whether  this  power  of  appointment  has  been  executed  must  be 
determined  by  the  laws  of  the  former  state,  and  not  by  the  laws  of 
the  latter.     (Penne.)     Lane  v.  Lane,  122. 

4.  CONFLICT  OF  LAWS.— Questions  as  to  the  Execution  of  a 
power  of  appointment  of  personal  property  are  to  be  decided  by  the 
law  of  the  domicile  of  the  donor  of  the  power,  and  not  by  the  law  of 
the  domicile  of  the  donee.     (Penne.)     Lane  v.  Lane,  122. 

PRE-EMPTION. 
See  Public  Land. 

PRINCIPAL  AND  AGENT. 

PRINCIPAL  AND  AGENT— Violation  of  Prohibitive  Statute. 

The  mere  fact  that  an  agent,  in  the  course  of  exercising  a  delegated 
authority,  violates  a  prohibitive  statute,  docs  not  discharge  his  prin- 
cipal from  the  obligations  of  the  contract  thus  made,  if  such  contract 
is  within  the  scope  of  the  agent's  authority.  (Md.)  Bickards  v. 
Rickards,  393. 

See  Sunday,  4;   Trover  and  Conversion. 
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PEINCIPAL  AND  SURETY. 

1.  SUBETYSmP— Strict  Construction  of  Contract.— The  liability 
of  a  surety  is  measured  by  his  agreement,  and  is  not  to  be  extended 
by  construction;  his  contract,  however,  is  to  be  interpreted  by  the 
rules  applicable  to  the  construction  of  other  contracts.  (N.  C.) 
Blades  v.  Dewey,  924. 

2.  SURETYSHIP— Duration  of  Liability  of  Surety.— A  specific 
recital  in  a  bond  as  to  the  principal's  term  of  office  limits  and  con- 
trols the  general  language  in  the  condition  of  the  bond.  (N.  C.) 
Blades  v.  Dewey,   924. 

3.  CASHIER'S  BOND— Liability  Beyond  His  Term.— Where  a 
bank  cashier  is  appointed  "for  one  year,"  but  his  bond  simply  re- 
cites that  he  has  been  "chosen  and  appointed,"  without  any  refer- 
ence to  the  term  for  which  he  has  been  chosen,  while  the  condition 
of  the  bond  is  that  he  shall  well  and  truly  serve  the  bank  "during 
his  continuance  in  office,"  his  sureties  are  not  liable  for  defalcations 
committed  after  the  expiration  of  one  year.  (N.  C.)  Blades  v. 
Dewey,  924. 

See  Bills  and  Notes,   12;    Guaranty;   Insurance,   8-13. 

PRIVATE    ROAD. 

See  Easements;  Privileged  Communications,  1. 

PROCESS. 

PROCESS— Amendment  of  Return.— A  Referee  has  authority 
to  permit  such  amendments  to  a  sheriff's  return  in  respect  to  non- 
service  upon  one  defendant  as  may  be  necessary  to  make  the  record 
properly  exhibit  the  facts.  (Ma.)  Camp  v.  First  Nat.  Bank  of 
Ocala,  173. 

PROTEST. 

See  Bills  and  Notes,  13-17. 

PUBLIC    LANDS. 

1.  PUBLIC  LANDS— Junior  Patentee.— To  the  extent  of  the  lapse 
of  senior  and  junior  grants,  the  latter  are  void,  and  pass  no  right  to 
the  junior  patentees.     (Ky.)     Altemus  v.   Nickell,  333. 

2.  PUBLIC  LAND.— A  Contract  by  which  one  about  to  enter 
land  under  the  pre-emption  act  agrees,  in  consideration  of  the  pay- 
ment of  one-fourth  of  the  expense  of  making  final  proof,  to  pay 
over  one-fourth  of  the  proceeds  of  the  sale  of  the  land  after  title 
is  secured,  is  not  prohibited  by  section  2262  of  the  pre-emption  act. 
(Minn.)     Gross  v.  Hafemann,  471. 

PUBLIC  OFFICERS. 

See   Officers. 

QUO  WARRANTO. 

1.  QUO  WARRANTO— Who  may  Institute.— Any  person  who  is 
able  to  give  approved  security  for  costs  may  institute  and  prose- 
cute quo  warranto  proceedings  to  vacate  the  charter  of  a  corpora- 
tion.    (Ala.)     State  v.  United  States  Endowment  etc.  Co.,  60. 
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2.  QUO  WARRANTO.— Application  for  Appeal  from  a  judgment 
rendered  in  a  quo  warranto  proceeding  need  not  be  in  writing.  (Ala.) 
State  V.  United  States  Endowment  etc.  Co.,  60. 

3.  QUO  WARRANTO— Appeal  from  Judgment— Abandonment  of 
Appeal.— If  an  appeal  from  a  judgment  in  quo  warranto  is  perfected 
with  security  for  costs,  and  approved  within  the  time  prescribed,  the 
fact  that  the  clerk  of  the  court,  under  the  direction  of  appellant's 
attorney,  withdraws  the  citation  of  appeal  from  the  hands  of  the 
sheriff,  and  withholds  it  until  after  the  expiration  of  the  time  for 
the  appeal  to  be  taken,  does  not  operate  as  an  abandonment  of  the 
appeal.     (Ala.)     State  v.  United  States  Endowment  etc  Co.,  60. 

See    Corporations,   9-11. 

RAILROADS. 

Right  of  Way. 

1.  RAILROADS— Right  of  Way— Use  of  Construction  Material.— 
If  a  railroad  company  obtains  a  right  of  way,  either  by  condemna- 
tion or  by  an  equivalent  agreement,  it  has  the  right  to  use,  without 
further  compensation,  all  the  suitable  materials,  except  timber,  within 
the  lines  of  its  way,  for  the  construction  of  its  road,  through  the 
property  of  the  land  owner,  but  if  it  goes  outside  of  its  line  or  right 
of  way,  and  takes  for  its  own  use  material  for  construction  purposes, 
it  must  pay  the  land  owner  additional  compensation  for  the  material 
thus  taken.     (Pa.  St.)     Hendler  v.  Lehigh  Valley  E.  E.  Co.,  1005. 

Hand-cars. 

2.  RAILROAD— Hand-cars.— Where  a  Horse  is  Frightened  at  a 
railroad  crossing  by  an  approaching  hand-car,  tBe  railway  company 
is  not  answerable  for  injuries  sustained  by  the  driver,  if  the  car  is 
not  operated  in  an  unusual  manner  nor  with  unusual  noise.  (Ky.) 
Louisville  etc.  E.  E.  Co.  v.  Howerton,  295. 

3.  RAILROAD— Hand-cars.— The  Failure  to  Give  Signals  of  the 
approach  of  a  hand-car  at  a  crossing  is  not,  as  a  matter  of  law, 
negligence.     (Ky.)     Louisville  etc.  E.  E.  Co.  v.  Howerton,  295. 

Injury  to  Person  in  Street. 

4.  RAILWAYS,  Duty  of.— Where  a  Person  is  Standing  on  the 
Crossing  of  a  Street  Intersecting  Tracks  of  a  Railroad,  the  company 
owes  him  the  same  duty  only  that  it  owes  to  the  public  in  general — 
that  is,  reasonable  diligence  and  care  to  avoid  injury.  (111.)  Chi- 
cago etc.  E.  E.  Co.  v.  Eeilly,  243. 

5.  THE  RULE  of  Res  Ipsa  Loctuitur  cannot  be  Applied  in  a  case 
where  it  appears  that  a  person  standing  at  a  street  crossing  was 
struck  by  timbers  projecting  from  the  car  of  a  railway  operated  on 
the  intersecting  street,  when  there  is  no  evidence  tending  to  show 
how,  when  or  where  the  car  was  loaded,  or  how  long  the  timber  had 
been  projected,  or  whether  the  defendant  had  notice  of  such  condi- 
tion.    (HI.)     Chicago  etc.  E.  E.  Co.  v.  Eeilly,  243. 

See  Carriers;  Master  and  Servant. 

RAPE. 

1.     CRIMINAL    LAW— Carnal    Knowledge    of    Pupil    by    School 

Teacher.— The  relation  of  teacher  and  pupil  falls  within  the  class 
contemplated  by  a  statute  providing  a  criminal  punishment  for  the 
offender,  "if  any  guardian  of  a  female  under  the  age  of  eighteen 
Am.    St.   Rep..   Vol.    103—70 
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years,  or  any  other  person  to  whose  care  or  protection  any  such  fe- 
male shall  have  been  confided,  shall  defile  her  by  carnally  knowing 
her,  while  she  remains  in  his  care,  custody,  or  employment."  (Mo.) 
State  V.  Hesterly,  634. 

2.  CSIMINAIi  liAW— Carnal  Knowledge  of  Pupil  by  Teacher— 
Relation  after  School  Hours.— The  confidential  relation  of  male 
teacher  and  female  pupil  exists  as  well  after  the  pupil  reaches  home 
as  it  does  in  the  schoolroom  or  during  school  hours;  it  exists  when 
he  accompanies  her  to  literary  exercises  held  at  the  schoolhouse  at 
night;  it  exists  on  Sunday  when  he  accompanies  her  to  religious  ser- 
vices, as  well  as  on  a  school  day,  so  as  to  subject  him  to  the  penalty 
provided  by  statute  for  anyone  who,  to  whose  care,  custody  or  pro- 
tection any  female  under  the  age  of  eighteen  years  shall  have  been 
confided,  shall  defile  her  by  carnally  knowing  her,  while  she  remains 
in  his  care  or  custody.     (Mo.)     State  v.  Hesterly,  634. 

Note. 

Bape,  good  character  of  the  accused,  evidence  of,  in  prosecutions  for, 
899. 

BECEIPT. 

See  Accord  and  Satisfaction. 

BECEIVEB. 

See  Banks  and  Banking,  10. 

BEFEBENCE. 

1.  A  BEFEBEE'S  Finding  on  a  Question  of  Fact  is  entitled  to 
the  same  weight  as  the  verdict  of  a  jury,  where  the  evidence  was 
produced  before  and  heard  by  him.  (Fla.)  Camp  v.  First  Nat.  Bank 
of  Ocala,  173. 

2.  APPEAIi.— If  a  Beferee's  Judgment  is  Be  versed,  he  has  no 
further  jurisdiction  unless  the  cause  is  again  referred  to  him  by  con- 
sent of  the  parties.     (Fla.)     Camp  v.  First  Nat.  Bank  of  Ocala,  173. 

See  Process. 

BEGISTBATION. 
See  Elections. 

BELEASE. 

See  Accord  and  Satisfaction. 

BENTS. 

See  Landlord  and  Tenant;  Tenants  in  Common,  2. 

BES    GESTAE. 

See  Evidence,  5,  6. 

BES  IPSA  LOQUITUB. 

See  Bailroads,  5. 
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EES  JUDICATA. 

See  Judgments,  8-15. 
Note. 

Ees  Judicata,  criminal  cases,  admissibility  in,  of  judgments  in  civil 

cases,  21,  23. 
criminal  cases,  judgments  in  civil  cases,  when  admissible  in,  23. 
divorce,  decrees  for,  are  not  admissible  in  criminal  prosecutions 

for  the  purpose  of  proving  marriage,  28. 
judgments  in  suits  to  recover  penalties  and  forfeitures,  26. 

;:'  EETUBN. 

See  Process. 

.     ...     »  BOBBEBY. 

BOBBEBY — Force   must   Accompany  the   Taking. — It   is   not 

robbery  to  take  money  by  stealth,  and  then  resist  its  retaking  by 
the   owner.     (Ky.)     Jones  v.   Commonwealth,  340. 

No^e. 

Bobbery,  good  character  of  the  accused,  evidence  of,  in  prosecutions 
for,  901. 

SALES. 

1.  SALES— Action  for  Price— Breach  of  Warranty.— A  purchaser 
of  goods  cannot  retain  them,  and  set  up  a  breach  of  warranty  as 
to  their  quality,  as  a  bar  to  the  seller's  action  to  recover  their  pur- 
chase price.     (Ala.)     Eastern  Granite  etc.  Co.  v.  Chapman  &  Co.,  58. 

2.  SALES— Breach  of  Warranty.— If  a  breach  of  warranty  in  the 
sale  of  goods  is  relied  upon  to  defeat  an  action  for  their  purchase 
price,  the  purchaser's  plea  must  aver  a  return  of,  or  an  offer  to 
return,  the  goods,  within  a  reasonable  time  after  the  discovery  of 
the  breach,  unless  the  goods  are  valueless.  (Ala.)  Eastern  Granite 
etc.  Co.  V.  Chapman  &  Co.,  58.  ' 

3.  SALES— Breach  of  Warranty.— The  purchaser  of  goods  re- 
taining them,  to  avoid  payment  of  their  purchase  price  upon  the 
ground  of  a  breach  of  warranty,  must  not  only  show  that  they  were 
valueless  for  the  particular  purpose  for  which  they  were  purchased, 
but  also  that  they  are  intrinsically  of  no  value.  (Ala.)  Eastern 
Granite  etc.  Co.  v.  Chapman  &  Co.,  58. 

Note. 

Sale,  in  market  overt,  rule  of,  is  not  recognized  in  the  United  States, 
980. 
of  negotiable  instruments,  982. 
of  stolen  certificates  of  stock,  982. 
of  stolen  non-negotiable  instruments,  981,  982.   '    '■" 
title  of  the  property  sold  generally  depends  on  that  of  the  vendor, 
980. 

SANITABY  EEaULATIONS. 

See  Constitutional  Law,  16-19. 

SCHOOLS.  .    •    •   * 

See  Constitutional  Law,  20,  21. 
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SETOFF  AND  OOUNTEECLAIM. 

SETOFF.— Unliquidated  Damages  arising  out  of  an  alleged 
breach  of  a  contract  distinct  from  the  contract  sued  on,  and  not 
connected  therewith,  cannot  be  made  the  subject  of  setoff.  (111.) 
Higbie  v.  Bust,  204. 

SHERIFF'S  DEED. 

See  Executions,  2-4. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTES. 

STATUT?ES— Criminal— Construction.— Though  criminal  stat- 
utes are  to  be  strictly  construed  in  favor  of  the  accused,  the  courts 
are  not  authorized  to  so  interpret  them  as  to  defeat  the  obvious 
purpose  of  the  legislature,  or  to  so  narrow  the  words  of  the  statute 
as  to  exclude  cases  which  those  words,  in  their  ordinary  acceptation, 
include.     (Mo.)     State  v.  Woodward,  646. 

See  Constitutional  Law. 

STOCK  AND  STOCEHOLDEBS. 

See  Corporations. 

Note. 

Stolen  Property,  bank  notes,  title  of  purchasers  of,  987. 

bills  and  notes,  title  of  purchasers  of,  986,  987. 

bona  fide  purchaser  of,  generally  acquires  no  title,  980. 

bonds  issued  with  payee's  name  in  blank,  984. 

bonds,  non-negotiable,  purchaser  of,  acquires  no  title,  981,  982. 

certificates   of   stock  of  corporations,  purchasers  of,   acquire  no 
title,  982. 

cheeks  on  banks,  title  of  purchasers  of,  987. 

county  warrants,  purchaser  of,  gets  no  title,  981. 

government  bonds,  title  of  bona  fide  purchaser  of,  985,  986. 

negotiable  bonds,  thief  may  convey  good  title  to,  984. 

negotiable  instruments,  purchasers  of,   after   maturity,   985. 

negotiable  securities,  suits  for  proceeds  of,  983,  984. 

negotiable  securities,  title  of  bona  fide  purchasers  of,  982. 

non-negotiable  instruments,  purchaser  of,  gets  no  title,  981. 

owner's  right  to  recover,  980. 

papers  issued  in  blank,  title  of  purchaser  of,  982,  983. 

replevin  to  recover,  981. 

sale  of,  is  not  ipso  facto  void,  981. 

thief   acquires   no   title    thereto,    980.  , 

trover  for,  against  whom  may  be  maintained,  980,  981. 

SUBIVIEIIGED    LANDS. 
See  Navigable  Waters,  3-5. 

SUNDAY. 
Statutes. 

1.     SUNDAY    LAWS— Class    Discrimination.— A    statute    forbid- 
ding the  sale  of  meats,  groceries,  and  wearing  apparel  on  Sunday, 
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but  permitting  the  aale  of  fruit,  confectionery  and  tobacco,  is  not 
unconstitutional  as  special  or  class  legislation.  (Minn )  State  v 
Justus,  521. 

Contracts. 

2.  CONTBACTS  Made  on  Sunday,  if  executory,  cannot  be  en- 
forced.    (Md.)        Rickards  v.  Eickards,  393. 

3.  CONTRACTS  Made  on  Sunday,  if  executed,  cannot  be  avoided 
merely  because  entered  into  on  a  dies  non.  (Md.)  Eickards  v  Eick- 
ards, 323. 

4.  CONTRACTS  Made  on  Sunday  by  Agent.— An  executed  con- 
tract made  on  Sunday  by  a  general  agent  cannot  be  avoided  by  his 
principal  on  the  ground  that  because  the  statute  prohibits  the  making 
of  such  contract  on  Sunday,  that  fact,  of  itself,  takes  it  out  of  the 
scope  of  the  agent's  authority  to  make  it.  (Md.)  Eickards  v.  Eick- 
ards, 393. 

TAXATION. 

1.  TAXATION — Shares  of  Corporate  Stock — Nonresident  Owners. 
Statutes  providing  that  shares  of  stock  in  all  corporations,  whether 
owned  by  residents  or  nonresidents,  shall  be  liable  to  assessment  and 
taxation,  and  that  stock  held  by  nonresident  stockholders  is  situate 
for  the  purpose  of  taxation  at  the  place  where  the  principal  office  of 
the  corporation  for  the  transaction  of  business  is  located,  are  valid 
when  applied  to  the  stock  of  a  domestic  corporation  owned  by  a  non- 
resident, and  not  invalid  as  imposing  a  personal  tax  upon  a  nonresi- 
dent, beyond  the  power  of  the  state.  (Md.)  Corry  v.  Mayor  of  Bal- 
timore, 364. 

2.  TAXATION  of  Corporate  Stock — Nonresident  Owner. — A  city 
charter  providing  that  no  stock  of  a  corporation  situate  therein 
owned  by  persons  residing  outside  thereof  shall  be  taxed,  applies 
only  to  resident  owners  within  the  state  and  not  to  nonresident 
owners  of  stock.     (Md.)     Corry  v.  Mayor  of  Baltimore,  364. 

3.  TAXATION  of  Shares  of  Corporate  Stock — Due  Process  of  Law. 
A  statute  providing  that  the  valuation  and  assessment  of  corporate 
stock  as  fixed  by  the  proper  officer  shall  be  final  unless  appealed  from 
within  a  certain  time,  but  not  providing  for  the  giving  of  notice  to 
the  owner  of  the  stock  assessed,  is  not  invalid  as  authorizing  the 
taking  of  property  without  due  process  of  law,  for  the  reason  that 
the  corporation  represents  the  stockholder  and  may  appeal  if  the 
valuation  fixed  is  deemed  unjust.  (Md.)  Corry  v.  Mayor  of  Balti- 
more, 364. 

Note. 

Taxation,  corporate  stock  may  be  assessed  and  taxed  to  stockholders, 
369. 
nonresident  stockholders  in  a  corporation  may  be  taxed  by  the 

state,    370,    371. 
nonresident  stockholders,  notice  of  assessments  against  their  stock 

is  not  indispensable,  373. 
situs  of  corporate  stock  for  the  purposes  of,  may  be  declared  to 
be  within  the  state  creating  the  corporation,  370,  371. 

TEACHERS. 
See  Rape. 
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TELEGRAPHS  AND  TELEPHONES. 

Mandamus  to  Install. 

1.  TELEPHONE — Mandamus  to  Install  In  Bawdy-house. — Man- 
damus does  not  lie  to  compel  a  telephone  company  to  place  a  tele- 
phone in  a  bawdy-house.     (N.  C.)     Godwin  v.  Telephone  Co.,  941. 

Negligence  and  Damages. 

2.  TELEGRAPH  COMPANIES— Failure  to  Deliver  Message - 
Contributory  Negligence.— If  a  telegraph  company  is  charged  with 
negligence  in  failing  to  deliver  a  message,  it  cannot  relieve  itself  of 
liability  by  relying  upon  the  negligence  of  third  persons  not  connected 
with  the  plaintiff.     (Nev.)     Barnes  v.  Western  Union  Tel.  Co.,  77G. 

3.  TELEGRAPH  COMPANIES— Negligent  Failure  to  Deliver  Tel« 
egram— Measure  of  Damages.— A  telegraph  company  negligently  fail- 
ing to  deliver  a  message  from  a  person  in  a  strange  city  and  a  long 
distance  from  home,  asking  for  money,  and  because  of  such  negligence 
compelled  to  make  the  journey  home  on  foot,  is  liable  to  him  in 
damages  for  the  price  of  the  telegram,  wages  or  compensation  for 
time  lost  in  reaching  his  home,  price  of  meals  and  lodging  while  he 
is  en  route,  and  for  mental  worry  and  distress  accompanying  his 
physical  fatigue  and  suffering  while  making  the  journey,  and  in  such 
case  a  verdict  in  his  favor  for  four  hundred  dollars  is  not  excessive. 
(Nev.)     Barnes  v.  Western  Union  Tel.  Co.,  776. 

4.  TELEGRAPH  COMPANIES— Failure  to  Deliver  Message- 
Damages  for  Mental  Suffering.— Damages  may  be  given  for  mental 
suffering  for  negligent  failure  to  deliver  a  telegram,  whether  such 
mental  suffering  is  accompanied  by  physical  suffering  or  injury  or  not. 
(Nev.)     Barnes  v.  Western  Union  Tel.  Co.,  776. 

5.  TELEGRAPH  COMPANIES— Failure  to  Deliver  Message- 
Damages — Remoteness. — A  telegraph  company,  knowing  the  facts  and 
negligently  failing  to  deliver  a  telegram  from  a  person  in  a  strange 
city,  a  long  way  from  home,  and  asking  for  money,  is  liable  in 
damages  for  the  hardship  and  suffering,  both  mental  and  physical, 
endured  by  the  sender  of  the  message,  who  is  compelled,  by  reason 
of  such  negligence,  to  walk  home  in  the  winter  time.  Such  damages 
must  be  deemed  to  have  been  contemplated  by  the  parties  at  the 
time  of  making  the  contract  to  send  the  message.  (Nev.)  Barnes  v. 
Western  Union  Tel.  Co.,  776. 

6.  TELEGRAPH  COMPANY.— The  Failure  of  a  Telegraph  com- 
pany promptly  and  correctly  to  transmit  and  deliver  a  message  is  a 
breach  of  a  public  duty  imposed  by  operation  of  law.  (N.  C.)  Green 
V.  Telegraph  Co.,  955. 

7.  TELEGRAPH  COMPANY— Damages  for  Mutual  Anguish.— If 
a  telegraph  company  fails  promptly  to  deliver  a  message,  as  a  result 
of  which  the  addressee  is  not  at  the  depot  to  meet  a  girl  of  sixteen 
years  of  age  on  her  arrival  at  midnight,  and  it  becomes  necessary  for 
her  to  ride  in  a  carriage  with  an  unknown  driver  two  miles  to  her 
destination,  she  may  recover  damages  for  her  mental  suffering.  (N. 
C.)     Green  v.  Telegraph  Co.,  955. 

8.  TELEGRAPH  COMPANY.— Damages  for  Mental  Suffering  may 
be  recovered  for  a  failure  promptly  to  deliver  a  telegram,  in  other 
cases  than  those  relating  to  sickness  or  death.  (N.  C.)  Green  v. 
Telegraph   Co.,   955. 

9.  TELEGRAPH  COMPANY.— Damages  for  Mental  Suffering  may 
be  recovered  for  a  failure  promptly  to  deliver  a  telegram,  although 
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there  is  an  absence  of  physical  pain.     (N.  C.)     Green  v.  Telegraph 

TENANCY  IN  COMMON. 

1.  TENANTS  IN  COMMON— Bight  to  Interest.— A  tenant  in 
common  who  has  redeemed  from  a  foreclosure  sale  is  entitled,  as 
against  his  cotenants,  to  an  allowance  of  interest  at  the  legal  rate, 
rather  than  at  the  rate  fixed  by  the  mortgage.  (Mich.)  Wettlaufer 
V.  Ames,  449. 

2.  TENANT  IN  COMMON— Liability  of  One  to  Another  for 
Bent. — In  a  suit  for  partition,  an  accounting  may  be  had  and  one  of 
the  parties  charged  for  rent,  where  he  occupied  the  premises  under 
an  understanding  that  rent  should  be  paid.  (Mich.)  Wettlaufer  v. 
Ames,  449. 

3.  EJECTMENT  by  Cotenant.— A  tenant  in  common  has  such  an 
interest  in  the  lands  of  the  cotenancy  as  entitles  him  to  the  enjoy- 
ment of  the  whole  estate  as  against  anyone  except  his  cotenants, 
and  each  cotenant  may  pursue  his  remedies  independently  of  the 
others,  and  may  maintain  ejectment  alone,  and  by  himself,  to  try 
title.     (Ala.)     Dorian  v.  Westervitch,  35. 

See  Partition. 


TENEMENT  HOUSES. 

See    Constitutional    Law,    16-19. 

TIDE  LANDS. 

See  Navigable  Waters,  3,  4. 

TOBTS. 

See  Judgments;  Negligence. 

TBADEMABKS. 

1.  TBADEMABKS— Assignment  of  Proper  Name.— A  transfer  by 
a  father  of  a  partnership  asset  consisting  of  his  proper  name  used  as 
a  trade  name,  in  effect  joined  in  by  his  son,  precludes  the  son  from 
afterward  using  such  name  to  the  injury  of  the  assignee  thereof 
irrespective  of  fraudulent  intent.  (Pa.  St.)  Van  Stan's  etc.  Co., 
Ltd.,  V.  Van  Stan,  1018. 

2.  TBADEMABKS— Assignment  of  Proper  Name— Injunction.— If 
the  inventor  of  a  ware  assigns  the  right  to  manufacture  it  and  to  use 
his  proper  name  as  a  trade  name  in  connection  therewith,  and  his 
son  after  having  been  employed  by  the  assignee  of  the  name  for  a 
long  period  leaves  such  employment  and  proceeds  to  sell  the  ware  for 
himself,  using  his  own  name  as  a  trade  name,  and  simulating  the  as- 
signee's label,  advertisements,  and  trade  circulars,  with  intent  to  de- 
ceive the  public,  he  may  be  enjoined  from  so  doing  irrespective  of  the 
question  of  his  fraudulent  intent.  (Pa.  St.)  Van  Stan's  etc.  Co.,  Ltd., 
v.  Van  Stan,  1018. 

TBADE    SECBETS. 
See  Injunctions,  4,  5. 
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TRADE  TJNIONS. 

1.  IiABOB  UNIONS.— The  Members  of  a  Labor  Union  may, 
singly  or  in  a  body,  quit  the  service  of  their  employer;  and  for  the 
purpose  of  strengthening  their  association,  they  may  persuade  and 
induce  other  workmen  to  join  their  union,  and  as  a  means  to  that 
end  refuse  to  allow  their  members  to  work  where  nonunion  labor  is 
employed.     (Minn.)     Gray   v.   Building   Trades   Council,   477. 

2.  LABOB  UNIONS— Inducing  Men  to  Quit  Work.— It  is  not 
unlawful  for  members  of  a  labor  union  to  go  upon  premises,  with 
the  owner 's  permission,  for  the  purpose  of  notifying  or  ordering  their 
associates  to  desist  from  work  thereon,  unless  their  conduct  is  so 
persistent  and  annoying  to  the  owner  or  contractor  as  to  constitute 
a  nuisance.     (Minn.)     Gray  v.  Building  Trades  Council,  477. 

See  Boycott. 

TBEES. 
See  Municipal  Corporations,  20,  21. 

TBESFASS. 

See  Boundaries. 

TEIAL. 

1.  VERDICT— When  Excessive.— It  is  only  when  a  verdict  is  so 
excessively  large  and  out  of  line  with  reason  and  justice  as  to  shock 
the  conscience  and  satisfy  an  unbiased  mind  that  it  is  not  the  result 
of  fair  and  unprejudiced  deliberation,  that  it  will  be  set  aside  as 
excessive  and  the  result  of  prejudice,  passion  or  bias.  (Mo.)  Lon- 
gan  V.  Weltmer,  573. 

2.  VERDICT.- Affidavits  of  Jurors  cannot  be  received  to  impeach 
their  verdict.  (Nev.)  Southern  Nev.  Gold  Min.  Co.  v.  Holmes  Min. 
Co.,  759. 

See  Criminal  Law. 

TEOVEB  AND  CONVERSION. 

TROVER— Principal,   When  may  Maintain   an   Action   for.— 

The  fact  that  property  is  intrusted  to  an  agent  does  not  prevent  his 
principal  from  maintaining  an  action  of  trover  to  recover  its  value, 
when  lost.     (Mich.)     Baehr  v.  Downey,  444. 

TRUSTS. 

TRUSTS— Oral  Agreement— Statute  of  Frauds.— A  conveyance 
of  land  under  an  oral  agreement  between  the  grantor  and  the  grantee 
that  the  latter  will  convey  the  property  to  another  person  upon 
the  happening  of  a  certain  event  creates  a  trust  which  may  be  en- 
forced in  equity  as  not  affected  by  the  statute  of  frauds.  (Md.) 
Collins  V.  Collins,  408. 

Note. 

Vaccination,  constitutionality  of  statutes  requiring,  869-877 
history  of,  877-879. 
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VENUE. 


TEIAIjS— Criminal— Change  of  Venue.— An  application  for  a 
change  of  venue  in  a  criminal  case  because  of  local  prejudice  is  not 
timely,  and  comes  too  late  if  made  after  the  trial  of  the  case  has 
begun,  and  the  jurors  are  being  examined  as  to  their  qualifications 
to  sit  in  the  case,  under  a  statute  requiring  reasonable  previous 
notice  of  such  an  application  to  be  given.  (Mo.)  State  v.  Lehman, 
670. 

See  Criminal  Law,  9. 

VEKDIOT. 

See  TriaL 


VIOE-PEINCIPALS. 

See  Master  and  Servant,  11-14. 

VOTERS. 

See  Elections. 

WAERANTT. 

See  Sales. 

WATEE  CONTEAOTS. 

See  Municipal  Corporations,  7-10. 

WATESS   AND   WATEBCOUESES. 

See  Boundaries;   Navigable  Waters. 

t 

WATS. 

See   Easements. 

WILLS. 

1.  WILL— Gift  of  Deposits,  when  Testamentary.— Where  a  rail- 
way employ^  becomes  a  depositor  in  the  company's  saving  fund  under 
an  agreement  which  preserves  to  him  the  right  to  deal  with  the  de- 
posits for  his  own  benefit,  but  which  provides  that  upon  his  death 
any  balance  standing  to  his  credit  shall  be  paid  to  his  wife,  the  gift 
is  testamentary  and  invalid  if  not  made  in  the  manner  prescribed  by 
the  statute  of  wills.     (N.  J.  Eq.)     Stevenson  v.  Earl,  790. 

2.  WILLS— Beal  Estate,  What  is.— The  Equitable  Interest  of  a 
Purchaser  at  Execution  Sale,  before  the  expiration  of  the  time  for 
redemption,  passes  under  a  devise  of  "all  real  estate  in  the  state  of 
Minnesota  which  I  may  own  at  the  time  of  my  death."  (Minn.) 
Morgan  v.  Joslyn,  474. 

See  Deeds,  2;  Power  of  Appointment. 


1114  Index. 


WITNESSES. 

Privileged  Communtcations.  —   , 

1.  EVIDENCE— Privileged  Communications.— Statements  Made 
by  Clients  in  the  presence  of  third  persons,  or  of  the  opposite  party 
and  his  solicitor,  are  not  of  that  confidential  nature  which  the  client 
may  insist  shall  not  be  disclosed  by  an  attorney  or  solicitor.  (HI.) 
Scott  V.  Aultman  Co.,  215. 

Cross-examination. 

2.  EVIDENCE— Cross-examination.— In  Michigan,  a  witness  may 
be  asked,  on  cross-examination,  any  question  material  to  the  issue. 
(Mich.)     People  v.  Dupounce,  435. 

3.  CRIMINAL  TRIAL- Cross-examination  of  the  Accused.— 
When  the  defendant  in  a  criminal  prosecution  takes  the  stand  in  his 
own  behalf,  he  waives  his  constitutional  right  to  refuse  to  testify, 
and  must  answer,  on  cross-examination,  every  material  question 
which  would  in  the  case  of  any  other  witness  be  in  legitimate  cross- 
examination.     (Mich.)     People  v.  Dupounce,  435. 

4.  CRIMINAL  LAW— Cross-examination  of  the  Accused  Relat- 
ing to  Other  Crimes. — On  a  prosecution,  where  the  accused  offers 
himself  as  a  witness,  he  cannot,  on  cross-examination,  refuse  to  an- 
swer a  question,  on  the  ground  that  his  answer  may  tend  to  prove 
him  guilty  of  some  other  crime,  if  the  question  is  one  material  to 
the  case.     (Mich.)     People  v.  Dupounce,  435. 

See  Evidence. 

X-RAYS. 

See  Physicians  and  Surgeons.    . 
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